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CHAPTER  XV. 

BANKS  AND   BANKING   MATTERS. 

1.   Matters  Relating  to  the  Appointment. 

a.    General  Nature  and  Effect  of  Receiverships  of  Banking 
Institutions. 

§434.    Public    Character  of   Such   Institutions   as   Affecting^ 
Receiverships. 

Banking  institutions  occupy  such  a  fiduciary  character 
toward  the  public  that  corporations  performing  such 
functions  are  the  subject  of  public  concern  and  their 
activities  are  circumscribed  by  statutory  regulations. 
Corporations,  which  hold  or  deal  with  the  money  of  the 
general  public,  owe  such  deep  responsibilities  to  their 
patrons  that  both  the  federal  and  state  governments  have 
enacted  laws  tending  to  protect  such  institutions  from 
hasty  or  ill-advised  litigation  which  would  likely  result 
in  their  premature  dissolution.  On  the  other  hand,  the 
laws  regarding  banking  institutions  generally  pro\dde 
a  system  of  legal  or  administrative  procedure  under 
which  an  institution  which  is  insolvent  or  is  being  im- 
properly conducted  may  be  given  an  opportunity  to 
rehabilitate  itself  or  remove  the  cause  for  criticism  in  its 
management  before  being  subjected  to  the  more  drastic 
necessity  of  being  judicially  dissolved. 

The  interest  of  the  state  in  such  institutions  is,  how- 
ever, limited  to  the  protection  of  the  general  public  in  its 
general  dealings  with  moneyed  corporations.  It  has  no 
special  interest,  other  than  applies  to  all  corporations,  in 
purely  business  affairs  of  such  institutions.  The  general 
rights  and  liabilities  of  its  stockholders  and  corporate 
powers  are  to  be  found  in  the  statutory  provisions  under 
which  they  are  created  and  organized. 

(  1231  ) 
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In  a  California  case^  upon  the  subject  the  court  said : 
"The  state  has  no  interest  in  either  the  assets  of  the  cor- 
poration or  its  debts,  and,  when  it  has  secured  the  disso- 
lution of  the  corporation,  its  functions  in  the  action  have 
ceased." 

The  fact  that  the  state  has  a  special  interest  as  shown 
above,  in  the  successful  and  continued  operation  of  bank- 
ing institutions,  has  a  bearing  on  the  attitude  which  the 
courts  of  equity  take  respecting  the  appointment  of  re- 
ceivers over  such  institutions  and  specially  where  the 
statute  has  provided  a  scheme  of  regulation  which  is  de- 
signed to  furnish  ample  protection  to  those  doing  busi- 
ness with  it.  Statutes  on  the  subject  are  variant  in 
form  and  provide  different  methods  of  handling  the 
situation,  although  there  is  a  general  ground  of  similarity 
in  all  such  statutes.  These  differences  in  statutory  pro- 
visions, naturally  make  some  apparent  inconsistencies 
in  the  law  of  receivership  as  applied  to  such  institutions. 

The  general  idea  as  to  the  interest  of  the  state  in  such 
institutions  and  the  statutory  methods  of  asserting  that 
interest  are  set  forth  in  the  case  of  People's  Home  Sav- 
ings Bank  v.  Superior  Court,^  arising  in  the  State  of  Cali- 
fornia. In  that  case  the  Attorney  General,  upon  com- 
plaint of  the  Bank  Commissioners,  filed  a  complaint 
against  the  bank  alleging  its  insolvency  and  acts  of  fraud 
and  irregular  practices  which  prejudiced  the  rights  of 
depositors  and  the  stockholders  and  prayed  for  the  ap- 
pointment of  a  receiver  pending  final  determination  on 
the  part  of  its  creditors  as  to  what  final  disposition 
should  be  made  of  the  business.  A  writ  of  prohibition 
was  sought  against  the  receiver  acting  in  the  matter  on 
the  ground  of  want  of  jurisdiction.    The  court  said :  ''We 

1  state  Inv.  &  Ins.  Co.  v.  Supe-  sam  River  Trust  Co.,  113  Me.  531, 
rior  Court,  101  Cal.  135,  35  Pac.  95  Atl.  221;  People's  Home  Sav. 
549.  Bank  v.   Superior  Court,  103  Cal. 

2  See,  also,  opinion  of  Chief  Jus-  27,  36  Pac.  1015. 
tice  Savage  in  Craughwell  v.  Mou- 
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think  it  is  clear  that  the  Superior  Court,  in  making  these 
orders,  exceeded  its  jurisdiction.  The  only  authority  for 
instituting-  the  action  is  to  be  found  in  section  11  of  the 
Bank  Commissioners  Act,  passed  March  30,  1878  (Stats, 
of  1877-78,  744) ;  as  amended  March  10,  1887  (Stats,  of 
1886-87,  90),  and  that  section  contains  nothing  to  war- 
rant these  proceedings. 

''By  its  provisions  the  Attorney  General  is  empowered, 
in  his  discretion,  upon  receiving  a  report  from  bank  com- 
missioners that  it  is  unsafe  for  a  banking  corporation  to 
continue  business,  to  commence  an  action  against  the  cor- 
poration in  the  proper  court  to  enjoin  and  prohibit  it 
from  transacting  any  further  business.  And  the  court 
in  which  the  action  is  tried  if,  after  a  hearing,  it  is  of 
the  opinion  that  the  bank  can  not  safely  continue  busi- 
ness, must  issue  the  injunction  prayed  for,  and  must  then 
direct  the  commissioners  to  take  such  proceedings 
against  the  corporation  as  may  be  decided  upon  by  its 
creditors.  This  is  the  w^hole  extent  of  the  power  con- 
ferred upon  the  Attorney  General  and  the  court  by  the 
statute,  and  the  proceeding  is  purely  statutory. 

''The  Attorney  General  is  authorized  to  proceed 
against  the  corporation  alone  and  for  the  sole  purpose, 
in  effect,  of  winding  up  its  business.  In  other  words,  he 
represents  the  interest  of  the  people  in  a  matter  of  public 
concern.  The  state  which  has  granted  to  its  creature  the 
privilege  of  doing  a  banking  business,  by  his  intervention 
revokes  that  privilege  for  violation  of  the  conditions  ex- 
press and  implied  upon  which  it  was  granted.  It  does 
not  pretend  to  constitute  itself  the  guardian  of  merely 
private  rights  of  individual  stockholders  or  creditors  of 
the  corporation,  and  has  not  empowered  the  Attorney 
General  in  its  name  to  maintain  an  action  in  their  behalf 
against  the  directors  of  the  corporation  for  violation  of 
their  trust,  as  has  been  attempted  in  this  case.  His 
function  as  agent  of  the  state  is,  as  above  stated,  simply 

II  Rec— 78 


1234  LAW   OF    RECEIVERS. 

and  solely  to  revoke  tlie  privilege  granted  by  the  state, 
of  doing  a  banking  business,  and  before  the  court  can 
issue  its  injunction  for  that  purpose  the  corporation  is 
entitled  to  a  hearing,  and  an  opportunity  to  contest  the 
allegations  against  it.  .  ,  .  The  terms  of  the  act  are 
very  clear  and  explicit  to  this  effect,  and  the  only  argu- 
ment advanced  to  justify  the  proceedings  here  in  ques- 
tion (which  clearly  transcend  the  statute)  is,  that  unless 
something  is  added  by  construction  to  the  terms  of  the 
act,  and  a  larger  power  given  to  the  Attorney  General 
and  the  bank  commissioners,  the  stockholders  and  de- 
positors of  a  banking  corporation  will  be  left  without  any 
means  of  protection  against  such  acts  of  mismanagement 
and  fraudulent  spoliation  as  are  charged  in  this  case. 
But  this  argument,  even  if  well  founded,  would  not  justify 
us  in  interi3olating  into  the  statute  something  that  the 
legislature  has  omitted;  and,  besides,  the  argument  is, 
on  its  own  premises,  self  destructive,  for  if  the  existence 
of  a  legal  remedy  could  be  inferred  from  the  mere  neces- 
sity of  it,  there  must  have  been  a  remedy  for  such 
abuses  before  the  Bank  Commissioner's  Act  was  passed, 
for  the  necessity  was  as  great  then  as  now,  and  if  there 
was  an  equitable  remedy  then,  the  same  remedy  still  re- 
mains, for  the  Bank  Commissioner's  Act  has  not  taken 
it  away,  and  therefore  the  assumption  upon  which  the 
argument  is  founded  is  wholly  unwarranted.  .  .  .  But 
it  has  never  been  held  that  creditors  and  stockholders  of 
banking  corporations  have  no  remedy  independent  of  the 
Bank  Commissioner's  Act  against  the  abuses  here 
charged.  We  know  of  no  case  in  which  this  court  has 
held  that  they  were  without  a  remedy  in  a  court  of  equity, 
and  certainly  nothing  of  the  sort  was  decided  in  the  only 
case  to  which  we  have  been  cited  by  counsel.  (French 
Bank  Case,  53  Cal.  495.)  All  that  was  decided  in  that 
case  was,  that  a  court  of  equity  has  no  jurisdiction,  in  a 
suit  by  a  private  person  against  the  corporation  alone, 
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to  appoint  a  receiver  to  wind  up  its  business,  the  prac- 
tical effect  of  such  a  decree  being  a  dissohition  of  the 
corporation,  a  result  which,  it  was  held,  could  be  accom- 
plished only  as  the  suit  of  the  state.  But  that  an  action 
might  be  maintained  against  the  directors  of  a  corpora- 
tion in  a  proper  case  was  expressly  conceded." 

§  435.    What  Receiverships  Do  Not  Affect  the  Corporate  Entity. 

The  same  general  rules  which  apply  to  the  appoint- 
ment of  a  receiver  over  special  property  of  an  individual 
or  corporation,  such  as  the  appointment  of  a  receiver  in 
a  foreclosure  proceeding,  apply  to  banking  corporations 
as  in  the  case  of  other  corporations.^  Even  where  a  re- 
ceiver is  appointed  in  a  suit  against  a  bank  under  such 
circumstances,  the  appointment  will  not  in  any  manner 
interfere  with  the  general  conduct  of  its  business.  In 
the  nature  of  things,  it  would  not  happen  that  the  same 
situation  would  arise  in  pespect  to  a  bank  as  sometimes 
happens  to  a  public  utility  corporation  in  a  case  where 
a  receiver  is  appointed  in  a  mortgage  foreclosure  in- 
volving substantially  all  of  the  property  of  the  corpora- 
tion. 

§  436.     Effect  of  Appointment  of  a  General  Receiver  Over  a 
Banking  Institution. 

As  has  been  shown  a  banking  institution  on  account 
of  the  fact  that  it  deals  with  the  deposits  of  numerous 
persons,  who  are  likely  to  be  swayed  in  their  actions 
toward  the  bank  by  public  reports  or  rumors  relating  to 
it,  the  appointment  of  a  receiver  over  the  general  affairs 
and  property  of  the  bank  would  result  in  such  a  loss  of 
confidence  in  its  solvency  and  ability  to  conduct  its  bank- 
ing affairs,  that  the  appointment  of  such  a  receiver  would 
be  tantamount  to  the  closing  of  its  business  career.    It  is 

1  See  sections  293  et  seq.,  regarding  such  appointments  in  case  of 
corporations  generally. 
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for  this  reason,  principally,  that  in  most  all  of  tlie  states 
statutory  provisions  exist  wliicli  protect  the  rights  of  per- 
sons who  deem  themselves  injured  in  their  relations  with 
the  bank  and  thus  avoid  the  probability  of  an  ill-advised 
action  against  a  bank  which  is  in  fact  solvent  but  which 
might  become  insolvent  if  a  receiver  were  appointed 
over  it,^ 
1  See  section  435,  supra. 

6.   Powers  of  Equity  Courts  Over  Banking  Institutions. 

§  437.     General  Extent  of  Powers  of  Equity  Courts  Over  Such 
Institutions. 

We  will  in  a  subsequent  subdivision  discuss  the  general 
effect  of  the  statutory  systems  regulating  banking  insti- 
tutions and  refer  to  those  statutes  which  provide  that 
the  statutory  system  shall  be  exclusive  in  its  applica- 
tion. It  will,  however,  be  found  that  some  statutory  sys- 
tems do  not  purport  to  afford  an  exclusive  remedy.  The 
variations  in  the  extent  and  character  of  such  statutory 
provisions  accounts  for  an  apparent  inconsistency  in  the 
decisions  as  to  the  powers  of  courts  of  equity  over  such 
institutions.  It  is,  of  course,  a  general  rule  that  in  the 
absence  of  a  statutory  remedy,  courts  of  equity  have  an 
inherent  power  to  come  to  the  rescue  of  persons  who 
are  injured  in  any  respect.^ 

Courts  of  equity  do  appoint  receivers  over  banking  in- 
stitutions but  an  examination  of  the  cases  in  which  such 
appointments  have  been  made  will  generally  disclose  that 
the  ground  of  the  jurisdiction  has  been  the  protection  of 
the  assets  as  a  trust  fund  for  the  benefit  of  those  for 

1 A  receiver  sliould  not  be  ap-  a    greater    injury    will    result    to 

pointed  to  take  temporary  control  others   by   ttie  appointment   than 

of  the  affairs  of  a  bank  unless  nee-  would    result    from    a    refusal    to 

essary  and  in  the  absence  of  an-  appoint.       Feess     v.     Mechanics' 

other  adequate  remedy.    The  court  State  Bank,  84  Kan.  828,  L.  R.  A. 

should,  however,  consider  whether  1915A,  606,  115  Pac.  563. 
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whom  it  is  held.^  The  same  rule,  which  applies  to  cor- 
porations generally,  applies  to  receiverships  over  banks 
respecting  the  general  want  of  power  of  courts  of  equity 
to  dissolve  a  corporation  in  the  absence  of  statutory 
authority  to  do  so  together  with  the  same  conflicts  of 
opinion  on  the  part  of  the  courts  on  that  question.^  Thus 
in  Chandler  Mortgage  Co.  v.  Loring^  an  equity  receiver 
was  appointed  by  the  court  of  Illinois  over  a  banking 
corporation  as  against  a  claim  that  a  court  of  equity  has 
no  power  to  wind  up  a  corporation  except  as  given  by 
the  statute  and  that  the  statute  did  not  give  such  power 
over  a  banking  corporation.  It  was  alleged  that  the 
officers  and  directors  had  taken  possession  of  the  prop- 
erty of  the  corporation  and  converted  the  same  under 
a  pretended  sale,  and  that  the  banking  corporation  had 
never  been  legally  dissolved.  That  a  receiver  would  be 
able  to  trace  the  property  but  that  unless  a  receiver  were 
appointed  the  defendants  would  make  way  with  it  and 
place  it  beyond  the  reach  of  the  court.  The  court,  in 
sustaining  the  appointment  of  a  receiver,  said: 

''For  the  purpose  of  this  appeal  we  must  consider  the 
allegations  of  the  bill,  so  far  as  they  are  properly  pleaded, 
to  be  true.  It  sets  up  a  good  cause  of  action.  It  shows 
that  the  defendants,  who  were  trustees  of  the  assets  and 
property  of  the  corporation,  under  a  pretense  of  a  sale 
to  themselves,  have  fraudulently  taken  the  assets  and 

2  Newark  Sav.  Institution  Case,  3  See  sections  314  et  seq.,  supra, 

28  N.  J.  Eq.  552;   Matter  of  Dime  in  regard  to  the  question  generally. 

Sav.  Inst.,  29  N.  J.  Eq.  109;   Grout  See  Lyon  v.  McKeefrey,  171  Fed. 

V.  First  Nat.  Bank,  48  Colo.  557,  21  384,  96  C.  C.  A.  340. 

Ann.  Cas.  418,  111  Pac.  556;   Ben-  4  Chandler      Mortgage      Co.      v. 

jamin  v.  Staples,  93  Miss.  507,  47  Loring,  113  111.  App.  423. 

So.  425.  The  case  of  White  v.  Willis,  111 

Where    an    insolvent    bank    has  Miss.  417,  71  So.  737,  was  also  an 

perfected    its    charter,    a   creditor  instance  of  the  affairs  of  a  defunct 

may  sue  in  equity  to  impound  its  bank  being  administered  in  chan- 

assets  for  the  payment  of  its  debts.  eery,   although   the   report  of  the 

Hightower  v.  Mustian,  8  Ga.  506.  case  does  not  show  the  detail  facts. 
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property  of  tlie  corporation  and  have  converted  them  to 
their  own  use.  That  a  trustee  can  not  sell  the  trust 
estate  or  any  part  of  it  to  himself,  is  a  doctrine  not  only- 
consonant  with  natural  equity,  but  it  is  so  declared  by  the 
English  judges,  by  the  Supreme  Court  of  the  United 
States,  and  by  every  other  appellate  tribunal  in  the 
Union.  Some  of  the  Illinois  cases  upon  this  point  are : 
Chicago  Cab  Co.  v.  Yerkes,  141  111.  320;  Higgins  v. 
Lansnigh,  154  111.  301;  Green  v.  Hedenberg,  195  111.  147; 
Hannah  v.  The  People,  198  111.  77.  Where  the  fact  that 
the  trustee  has  thus  violated  his  trust  and  is  enjoying  the 
fruits  of  his  treachery  is  either  clearly  shown  or  is  ad- 
mitted M'e  can  not  believe  that  the  aim  of  a  court  is  too 
short  to  reach  him  and  too  w^eak  after  it  has  reached  him 
to  force  him  to  give  up  his  wrongful  holdings.  While  the 
right  to  wind  up  the  corporation  and  to  decree  its  disso- 
lution may  exist  in  the  state  only,  surely  a  court  of  equity 
can  compel  a  fraudulent  trustee  to  account,  and  if,  in  so 
doing,  it  is  necessary  to  the  preservation  of  the  property 
for  the  benefit  of  the  parties  lawfully  entitled  thereto, 
may  appoint  a  receiver.  Midland  v.  Anderson,  63  111. 
App.  51;  St.  Louis  v.  Edwards,  103  111.  472;  Bixler  v. 
Summerfield,  195  111.  147.  It  is  not  essential  to  the 
jurisdiction  of  the  court  in  this  case  that  it  have  the 
power  to  dissolve  the  corporation.  It  may  stop  short  of 
that  and  still  give  adequate  relief  as  against  the  wrong- 
ful acts  of  the  defendants  below.  The  jurisdiction  of  the 
court  is  not  to  be  determined  by  the  requests  contained 
in  the  prayer  of  the  bill,  but  is  to  be  ascertained  by  a 
perusal  of  the  facts  set  forth  in  the  charging  part  thereof, 
when  the  bill  contains  a  prayer  for  general  relief. 

"It  seems  to  be  well  settled  that  if  the  agents  of  the 
corporation,  in  whom  the  authority  to  control  its  aifairs 
is  vested,  are  themselves  guilty  of  wrong  against  the  cor- 
l)oration  either  by  personal  conversion  of  its  funds,  or 
being  interested  in  another  corporation  or  business,  or 
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fraudulently  manage  the  affairs  of  the  corporation  to  its 
detriment  or  for  the  benefit  for  such  other  corporation 
or  concern  a  court  of  equity  will,  upon  a  proper  bill  filed, 
interfere,  at  the  suit  of  a  stockholder,  to  protect  his  in- 
terest in  the  corporation,  without  requiring  him  to  first 
request  or  demand  that  the  guilty  agents  proceed,  virtu- 
ally, against  themselves,  citing  cases.  Wheeler  v.  Pull- 
man L  &S.  Co.,  143  111.  207." 

In  an  Iowa  case^  the  question  arose  as  to  whether  a 
court  of  equity  has  power  to  appoint  a  receiver  of  a 


5  Dickerson  v.  Cass  County  Bank, 
95  Iowa  392,  64  N.  W.  395.  In  this 
connection  see,  also,  Feess  v.  Me- 
chanics' State  Bank,  84  Kan.  828, 
L.  R.  A.  1915A,  606,  115  Pac.  563. 

A  receiver  was  appointed  over 
a  bank  in  the  case  of  Bartlett  v. 
Taylor,  148  Ga.  854,  98  S.  E.  491, 
on  the  petition  of  its  directors 
upon  a  showing  of  threatened  suits 
which  it  was  alleged  would  cause 
a  "run"  on  the  bank  and  its  con- 
sequent wrecking,  although  it  was 
claimed  that  the  bank  was  in  fact 
solvent.  The  opinion  does  not  di- 
rectly hold  that  a  receiver  could 
be  properly  appointed  under  cir- 
cumstances of  that  sort,  but  holds 
that  the  stockholders  could  not 
collaterally  attack  the  authority 
and  jurisdiction  of  the  court  to 
make  the  appointment  and  to  mar- 
shal the  assets  of  the  institution. 
The  attack  upon  the  appointment 
was  made  about  five  years  after 
the  appointment  and  after  most  of 
its  assets  had  been  distributed  by 
the  court.  The  court,  speaking 
through  Justice  Atkinson,  in  decid- 
ing the  matter,   said: 

"The  special  plea,  and  so  much 
of  the  demurrer  not  heretofore 
considered  in  the  cases  mentioned, 
raised    the    contention    that    the 


court  was  without  jurisdiction  and 
authority  to  appoint  receivers  for 
the  Exchange  Bank  upon  the  peti- 
tion of  the  directors  thereof.  It 
was  insisted  that  the  directors 
could  not  legally  invoke  the  ap- 
pointment of  receivers  to  take 
charge  of  and  administer  the  as- 
sets of  the  bank,  a  solvent  corpo- 
ration; that  the  duty  of  managing 
the  affairs  of  the  bank  devolved 
upon  the  directors;  that  the  ap- 
pointment of  receivers  was  null 
and  void;  and  that  the  receivers 
had  no  legal  right  to  administer 
the  assets  of  said  bank  and  to 
prosecute  the  present  action.  The 
court  sustained  a  demurrer  to  the 
special  plea,  and  overruled  the 
general  and  special  demurrer  filed 
by  the  defendants,  and  they  ex- 
cepted. 

"It  is  conceded  that  under  the 
rule  of  force  in  this  state  a  corpo- 
ration can  not,  as  plaintiff,  main- 
tain an  equitable  suit  to  marshal 
its  own  assets,  and  that  the  ap- 
pointment of  receivers  under  such 
a  proceeding,  over  the  objection 
of  creditors  or  stockholders,  duly 
made,  is  error.  Steele  Lumber  Co. 
v.  Laurens  Lumber  Co.,  98  Ga.  329, 
24  S.  E.  755;  Gresham  v.  Cross- 
land,  59  Ga,  270;  Martin  v.  Brown, 
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banking  corporation  on  tlie  application  of  a  stockholder. 
The  stockholders  showed  that  the  banking  business  was 
being  conducted  at  a  loss,  that  its  assets  were  scattered, 
and  that  it  had  a  number  of  unpaid  creditors,  and  al- 


129  Ga.  562,  569,  59  S.  E.  302.  It  is 
also  conceded  that  the  directors 
of  a  solvent  bank,  or  a  majority 
of  them,  can  not  have  a  receiver- 
ship for  the  bank  and  its  assets, 
an  injunction  against  the  creditors 
of  the  bank,  and  other  equitable 
relief,  although  the  action  in  which 
such  relief  is  sought  may  have 
been  authorized  by  the  directors 
and  stockholders  of  the  bank. 
Bank  of  Soperton  v.  Empire 
Realty,  etc.,  Co.,  142  Ga.  34,  82 
S.  E.  464.  But  where,  as  in  this 
cace,  the  directors  of  a  bank,  in 
order  to  prevent  a  run  upon  the 
bank  and  to  preserve  its  assets 
fjr  its  creditors  and  stockholders 
alike,  petition  the  court  of  equity 
for  the  appointment  of  receivers, 
and  the  bank  itself,  its  stockhold- 
ers, and  creditors  against  whom 
injunctive  relief  is  sought  are  duly 
made  parties  to  the  proceeding, 
such  stockholders  will  not  be  heard 
to  question,  by  collateral  attack, 
the  authority  and  jurisdiction  of 
the  court  to  appoint  the  receivers, 
and  to  marshal  and  distribute  the 
assets  of  the  bank. 

"It  will  be  noted  that  the  receiv- 
ers were  appointed  in  1907.  Prac- 
tically all  the  assets  of  the  bank 
were  reduced  to  the  possession  of 
the  receivers  so  appointed,  and  by 
them  distributed  under  orders  of 
the  court.  Five  years  thereafter, 
the  stockholders,  who,  with  one 
exception,  were  parties  defendant 
in  the  case  in  which  the  receivers 
were  appointed,  invoked  the  de- 
cisions of  this  court  cited  above, 


and  insisted  that  the  court  was 
without  jurisdiction  in  the  prem- 
ises. The  proceeding  was  under- 
taken  primarily  for  the  benefit  of 
the  stockholders.  They  had  full 
notice  and  knowledge  of  the  ap- 
pointment of  the  receivers,  and 
they  can  not  now  be  heard  to  ques- 
tion the  jurisdiction  of  the  court 
when  they  are  called  upon  to 
pay  to  the  receivers,  for  the  bene- 
fit of  depositors,  the  respective 
amounts  for  which  they  are  liable 
under  the  charter.  They  can 
not  in  such  circumstances  accept 
the  possible  benefit  of  the  receiv- 
ership, and  at  the  same  time  deny 
the  power  and  authority  of  the 
court  to  fully  administer  the  as- 
sets of  the  corporation,  including 
the  charter  liability  of  the  stock- 
holders, for  the  benefit  of  deposi- 
tors. Had  they  interposed  a 
timely  objection  to  the  appoint- 
ment of  the  receivers,  a  different 
question  would  be  presented.  At- 
tention is  also  called  to  the  fact 
that  these  receivers,  after  having 
distributed  practically  all  the  as- 
sets of  the  bank,  made  application 
to  the  court  for  direction  and  au- 
thority with  respect  to  filing  the 
present  suit  against  the  stock- 
holders. The  petition  was  pre- 
pared and  presented  to  the  court, 
and  in  open  court  an  order  was 
passed  directing  and  authorizing 
the  receivers  to  file  the  same 
against  the  stockholders.  At  the 
date  of  this  order  the  bank  was 
admittedly  insolvent;  there  were 
unpaid    depositors;    these    deposi- 
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legecl  that  an  attacliment  by  any  one  of  them  could  likely 
result  in  a  run  on  the  hank  which  would  result  in  his 
being  held  liable  on  a  stockholders  liability.  This  was 
held  as  showing  that  the  stockholder  had  a  probable 
right  or  interest  in  the  assets  of  the  debtor  which  would 
seem  in  danger  of  being  lost,  injured  or  impaired.  The 
court  held  that  a  sufficient  showing  for  a  receiver  was 
made.  The  court  then  referred  to  various  circumstances 
under  which  a  receiver  would  be  appointed  over  either  a 
corporation  or  an  individual.  The  court  then  said: 
'*  Authorities  are  also  cited  to  the  effect  that  a  receiver 
will  not  be  appointed  because  of  the  insolvency  of  the 
corporation.  That  depends  upon  whether,  by  reason  of 
the  insolvency,  the  assets  are  in  danger  of  being  lost,  in- 
jured or  impaired.  These  inquiries  arise  upon  the  suffi- 
ciency of  the  showing,  and  not  upon  the  question  of  juris- 
diction. Appellant  cites  section  1572  of  the  Codes,  pro- 
viding that  the  auditor,  when  satisfied,  from  its  report 
that  such  an  institution  is  insolvent,  shall  direct  the  at- 
torney general  to  commence  proper  proceedings  to  have  a 
receiver  appointed.  They  also  cite  chapter  6,  tit.  20  of 
the  Codes,  providing  for  ousting  corporations  from  their 
franchises  and  winding  up  their  affairs.  It  is  concluded 
that  the  jurisdiction  to  appoint  receivers  of  corporations 
is  limited  to  these  sections.  In  one  case  the  application  is 
by  officers  of  the  state,  and  in  the  other  the  power  is 
exercised  by  the  court  in  a  particular  case.    Surely  these 

tors  under  the  charter  of  the  bank  granted,    no    question    was    raised 

had  the  right  to  look  to  the  stock-  by    any    creditor    or    stockholder 

holders  for  the  payment  of  their  touching    the    jurisdiction    of    the 

deposits.  Under  Civil  Code,  §  2249,  court  of  equity  to  appoint  receiv- 

the  charter  liability  of  the  stock-  ers    upon   the    application    of    the 

holder  is  expressly  made  an  asset  bank's  directors  and  for  the  pur- 

of  the  corporation,  to  be  recovered  poses  hereinbefore  indicated.  With- 

by  the  assignee,  receiver,  or  other  out  regard  to  the  character  of  the 

person  having  the   legal  right   to  attack  upon  the  authority  and  jur- 

enforce  the  same.     To  the  date  of  isdiction  of  the  court,  it  must  be 

the  filing  of  the  suit  against  the  held  that  the  objection  now  comes 

stockholders,  under  the  order  thus  too  late." 
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special  provisions  do  not  exclude  any  rights  given  to 
private  individuals  under  that  general  statute  (section 
2903).  We  think  it  is  entirely  clear  that  courts  of  equity 
have  jurisdiction  to  appoint  receivers  of  corporations, 
partnerships  and  individuals  upon  the  petition  of  any 
person  showing  himself  entitled  to  such  relief." 

In  a  recent  case,^  it  has  been  held  that  the  fact  that  the 
post  office  department  had  issued  what  is  commonly 
known  as  a  "fraud  order"  against  a  banking  institution 
doing  a  considerable  part  of  its  business  through  the 
mails,  whereby  the  bank  was  forbidden  the  use  of  the 
mails,  is  not  of  itself  evidence  of  fraudulent  practices  on 
the  part  of  the  bank  which  would  warrant  a  court  in  ap- 
pointing a  receiver  over  it  at  the  instance  of  the  state  in 
the  absence  of  complaint  by  stockholders  or  creditors. 
Such  a  ''fraud  order"  is  not  the  adjudication  of  a  court 
requiring  full  faith  and  credit  to  be  accorded  to  it.  The 
remedy  in  cases  of  that  sort  should  be  sought  by  the 
creditors  of  the  bank  and  not  solely  by  the  state  under 
its  visatorial  powers. 

c.    Nature  and  Effect  of  Special  Statutory  Regulations. 

§  438.     General  Character  of  Statutes  Relating  to  Banks. 

It  is,  of  course,  impractical  to  set  forth  the  various 
statutes  relating  to  the  manner  of  conducting  banking 
operations  and  protecting  the  rights  of  those  doing  busi- 
ness with  such  institutions.  All  that  can  properly  be 
done  in  a  work  of  this  character  is  to  refer  to  the  classes 
of  such  statutes  and  their  general  purposes. 

Where  the  powers  exercised  are  based  upon  statutory 
provisions,  they  must  be  confined  to  those  enumerated  by 
the  statute  since  the  measure  of  the  powers  of  the  court 
under  such  circumstances  is  the  statute  itself.     The  fact 

6  state  ex  rel.  Hadley  v.  People's  United  States  Bank,  197  Mo.  574, 
94  S.  W.  953. 
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tliat  the  court  is  one  of  general  jurisdiction  does  not  give 
it  the  power  to  appoint  a  receiver  without  any  authority 
from  the  statute  under  which  it  is  acting.  The  fact  that 
it  had  the  power  to  appoint  a  receiver  in  proceedings  that 
might  be  instituted,  under  the  discretion  of  the  court,  by 
the  bank  commissioners  against  the  bank,  as  might  be 
decided  upon  by  its  creditors,  does  not  authorize  it  to 
appoint  a  receiver  in  the  proceedings  instituted  by  the 
Attorney  General  in  behalf  of  the  people  to  enjoin  the  in- 
solvent bank  from  the  further  transaction  of  any  busi- 
ness.^ 

Statutes  of  the  character  we  are  considering  generally 
provide  for  an  official  to  supervise  banks  under  various 
names  such  as  superintendent  of  banks,  bank  commis- 
sioner, and  the  like.  Such  an  official  is  of  the  nature  of 
a  statutory  receiver,-  and  his  appointment  of  a  receiver 
or  exercise  of  the  right  to  act  in  respect  to  a  particular 
bank  under  the  provisions  of  the  statute  is  not  a  judicial 
act  which  must  be  performed  by  a  court.^  The  general 
nature  of  the  status  of  such  a  state  official  when  acting 

1  Murray    v.    American    Surety  The     superintendent    of    banks 

Co.,  70  Fed.  341,  17  C.  C.  A.  138.  under  the  New  York  banking  laws 

See,  also,  Cartmell  v.  Commer-  ^^^  no  power  to  take  possession 

cial  Bank  &  Trust  Co.,  153  Ky.  798,  ^^  ^  ^^""^  ^o^'  ^^^  purpose  of  con- 

156  S   W   1048  ducting     a     post     mortem     quasi- 
judicial  investigation  as  to  whether 

The  word  "may,"  as  used  in  the  ^^^  ^^^^  ^^^  complied   with  the 

statutes,  providing  that  the  bank  banking    laws    in    conducting    its 

commissioner    may    apply    for   re-  affairs.      Matter    of    Union    Bank, 

ceiver  of  insolvent  bank,  has  been  £04  N    Y    313    97  N    E    737 

construed  to  mean  -'must."     State  .,  walker  v.'  J.  B.  McCrary  Co  , 

V.  American  Surety  Co.,  26  Ida.  652,  jg^  ^j^    ggg^  73  g^    ^^^.  Rj^hards 

Ann.  Cas.  1916E,  209,  145  Pac.  1097.  ^    ^^^^-^^    ^.g   ^pp     ^i^    335^    ^gg 

Whether  certain  provisions  of  a  N.  Y.  Supp.  780; 
banking  act  allowing  a  receiver  to  The  superintendent  of  banks  has 

enforce   personal   liability  against  been  classed  as  a  mere  statutory 

stockholders  apply   to   trust  com-  receiver  and  denied  judicial  pow- 

panies     is     dependent     upon     the  ers.     Matter  of  Union   Bank,   204 

terms  of  the  act.    Cheney  v.  Schar-  N.  Y.  313,  97  N.  E.  737. 
mann,  145  App.  Div.  456,  129  N.  Y.  a  Jeffries  v.  Bacastow   (Brown), 

Supp.  993.  90  Kan.  495,  135  Pac.  582. 
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under  the  authority  of  the  statute  and  exercising  the 
powers  of  a  receiver  were  set  forth  by  the  Supreme  Court 
of  Kansas  in  a  case^  arising  under  a  form  of  statute 
Avhich  is  of  general  application.  The  court  in  that  case 
said ; 

"The  bank  commissioner  is  an  executive  officer  having 
broad  and  tlioroughgoing  supervisory  power  over  the 
conduct  of  the  banking  business  of  the  state.  Banks  are 
required  to  make  stated  reports  to  him  of  the  condition 
and  conduct  of  their  affairs.  He  is  authorized,  by  him- 
self and  by  deputy,  to  make  examinations  of  banks,  and 
to  that  end  to  administer  oaths  and  examine  under  oath 
bank  owners,  officers,  agents,  and  emplo^'ces.  The  Legis- 
lature itself  has  defined  the  term  'insolvency'  as  applied 
to  banks,  has  fixed  the  maximum  liability  which  a  single 
individual,  corporation,  or  firm  may  be  permitted  to  incur, 
and  has  made  directors  personally  liable  to  the  bank  for 
overdrafts.  Section  487  of  the  General  Statutes  of  1909 
reads  as  follows :  '  If,  upon  examination  by  the  state  bank 
commissioner  or  his  deputy,  or  from  any  report  made  to 
the  bank  commissioner,  it  shall  appear  that  any  bank  is 
insolvent,  or  has  wilfully  violated  any  requirement  of  the 
act  to  which  this  is  amendatory,  it  shall  be  the  duty  of 
the  bank  commissioner  to  inmiediately  take  charge  of 
such  bank  and  all  property  and  effects  thereof.  The  bank 
commissioner  may  appoint  a  special  deputy  bank  com- 
missioner to  take  charge  of  the  affairs  of  an  insolvent 

4  Jeffries  v.  Bacastow   (Brown),  Under  the  Kansas  statute  it  is 

supra.  necessary    for    the    bank    commis- 

The  legal  principles  involved  in  sioner    to    take    actual    charge    of 

the  text  are  discussed  in  the  cases  the   property   and   business   of  an 

of  Schaake  v.  Dolley,  85  Kan.  598,  insolvent  bank,   before   the   attor 

Ann.  Cas.  1913A,  254,  37  L.  R.  A.  ney  general  is  authorized  to  com- 

(N.  S.)  598,  118  Pac.  80,  and  Balch  mence  an  action  for  the  appouit- 

V.  Glenn,  85  Kan.   735,  Ann.  Cas.  ment    of    a    receiver.      Dodson    v. 

1913A,  406,  43  L.  R.  A.  (N.  S.)  1080,  Wightman,    6    Kan.    App,    835,    49 

119  Pac.  67,  and  in  the  authorities  Pac.  790. 
there  cited. 
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bank  temporarily  until  a  receiver  is  appointed;  such 
deputy  shall  qualify,  give  bond  and  receive  compensation 
the  same  as  the  regular  deputy ;  such  compensation  to  be 
paid  by  such  bank  or  allowed  by  the  court  as  costs  in  case 
of  the  appointment  of  a  receiver:  Provided,  that  in  no 
case  shall  any  bank  continue  in  charge  of  such  special 
deputy  for  a  longer  period  than  ninety  days.  Upon 
taking  charge  of  any  bank,  the  bank  commissioner  shall, 
as  soon  as  possible,  ascertain  by  a  thorough  examination 
into  its  affairs,  its  actual  condition ;  and  whenever  he  shall 
become  satisfied  that  such  bank  can  not  resume  business 
or  liquidate  its  indebtedness  to  the  satisfaction  of  all  its 
creditors,  he  shall  forthwith  appoint  a  receiver  and  re- 
quire of  him  such  bond  and  security  and  allow  him  such 
reasonable  compensation  as  he  deems  proper;  such  com- 
pensation to  be  subject  to  the  approval  of  the  district 
court  of  the  county  in  which  such  bank  is  located,  upon  the 
application  of  any  party  in  interest.  Such  receiver,  who 
shall  be  a  resident  of  the  county  in  which  such  bank  is 
located,  under  the  direction  of  the  bank  commissioner, 
shall  take  charge  of  such  bank  and  its  assets,  and  wind 
up  the  affairs  and  business  thereof  for  the  benefit  of  its 
depositors,  creditors,  and  stockholders.' 

*'The  defendants  take  the  position  that  this  law  is  un- 
constitutional. The  argument  is  that  the  appointment 
of  a  receiver  is  a  judicial  act  to  be  performed  by  a  court 
of  equity,  and  that  it  can  not  be  performed  by  an  execu- 
tive officer,  like  the  bank  commissioner,  under  a  govern- 
ment framed  like  ours  upon  the  theory  of  a  separation  of 
powers.  This  argiiment  is  built  entirely  upon  a  name. 
The  person  spoken  of  as  'receiver'  might  just  as  well 
have  been  called  a  special  deputy  bank  commissioner. 
Before  insolvency  the  management  of  a  bank  is  placed  by 
law  in  the  hands  of  a  body  of  men,  created  by  statute, 
desinated  a  board  of  directors,  who  act  under  the  super- 
vision and  in  many  respects  under  the  control  of  the  bank 


1246  LjVW  op  receivers. 

commissioner.  After  insolvency,  and  in  certain  other 
contingencies,  this  management  is  exercised  by  a  single 
official  chosen  by  the  bank  commissioner,  who  is  called, 
for  convenience  and  by  analogy,  a  receiver. 

'  *  The  state  in  the  exercise  of  its  police  power  controls 
the  business  of  banking  in  the  interest  of  the  public  wel- 
fare, and  interferes,  now  to  a  less  and  now  to  a  greater 
extent,  as  conditions  may  warrant.  By  investigation  or 
by  other  means  the  bank  commissioner  discovers  certain 
things  which  constitute  insolvency  or  other  ground  for 
winding  up  the  affairs  of  the  bank.  His  finding  of  fact 
is  no  more  adjudication  than  the  conclusion  he  reaches 
that  available  funds  are  below  the  lawful  reserve,  which 
must  be  made  good,  that  an  excessive  loan  must  be  re- 
duced, or  that  capital  stock  has  been  impaired.  The  fact 
of  insolvency  having  been  discovered,  the  statute  directs 
the  bank  commissioner's  course,  and  the  designation  by 
him  of  a  person  to  wind  up  the  affairs  of  the  bank  is  no 
more  a  judicial  act  than  his  order  to  the  board  of  direc- 
tors to  remove  a  dishonest  cashier.  His  powers  are 
purely  administrative,  and  in  no  way  infringe  upon  the 
ancient  authority  of  courts  to  determine  rights  of  person 
and  property  in  specific  controversies  pending  before 
them. ' ' 

Sometimes,  however,  the  appointment  of  the  receiver 
is,  under  the  provisions  of  the  statute,  made  a  matter  for 
the  court  after  certain  preliminary  proceedings  by  the 
state  officials.  Under  such  circumstances  the  receiver- 
ship is  subject  to  the  general  principles  of  equity  law.^ 

Where  a  bank  is  in  the  hands  of  a  bank  commissioner, 
not  as  receiver  appointed  by  a  court,  but  as  a  public  officer 
although  with  many  of  the  powers  of  a  receiver  and 
subject  in  many  respects  to  the  direction  of  the  court  to 
carry  out  a  legislative  policy  for  liquidation  purposes, 

5  Gates  V.  Smith,  176  Ala.  39,  57  ance  Trust  Co.,  196  Ala.  154,  71 
So.   438;    Walker   v.  Mutual  Alii-      So.  697. 
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such  a  possession  does  not  necessarily  contemplate  a 
winding  up  of  the  corporate  existence  since  lie  is  in  pos- 
session "until  the  bank  shall  resume  business  or  until  its 
affairs  shall  finally  be  liquidated."  The  bank  commis- 
sioner does  not  avail  himself  of  the  powers  conferred  by 
the  act  of  incorporation  as  does  a  receiver  of  a  private 
corporation  or  of  a  public  utility  corporation.  Although 
the  corporate  entity  remains,  all  of  the  other  substantial 
rights  and  privileges  are  in  suspension.  Under  these 
circumstances  the  corporation  will  not  be  liable  for  a 
statutory  tax  on  bank  deposits  since  it  has  no  right  or 
power  to  exercise  its  franchise  and  its  franchise  is  not 
in  fact  exercised  by  any  one  in  its  behalf.^ 

Proceedings  to  dissolve  banking  corporations  are 
usually  regulated  by  statutory  provisions.  If,  however, 
the  statute  prescribes  no  method  of  procedure  then  the 
general  method  prescribed  for  corporations  generally  is 
followed.'^  A  statute  may  authorize  the  winding  up  of  a 
banking  corporation  and  the  receivership  consequent  to 
such  winding  up  process,  to  be  instituted  in  any  specified 
courts  of  the  state,  such  as  its  district  courts  or  the 
Supreme  Court,  and  under  the  provisions  of  such  a 
statute,  the  Supreme  Court  will  assume  original  jurisdic- 
tion of  such  a  proceeding.^ 

A  very  frequent  course  mapped  out  by  the  statutes  is 
for  an  action  to  be  brought  by  the  Attorney  General  of 
the  state  at  the  instance  of  the  State  Bank  Commissioner 
for  the  purpose  of  having  a  bank  adjudged  insolvent  and 
restraining  it  from  doing  business  except  for  the  purpose 
of  liquidation.'' 

Under  a  Minnesota  statute  the  Attorney  General  on 
behalf  of  the  state  as  a  creditor  commenced  proceedings 

6  Greenfield  Sav.  Bk.  v.  Common-  9  Bank  of  Mendocino  v.  Brown, 

wealth,  211  Mass.  207,  97  N.  E.  927.  8  Cal.  App.  566,  97  Pac.  533.     See, 

^  Herron  v.  Vance,  17  Ind.  595.  also,  People  v.  Bank  of  San  Luis 

8  State     V.     Commercial     State  Obispo,  154  Cal.  194,  97  Pac.  306. 

Bank,  28  Neb.  677,  44  N.  W.  998. 
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against  an  alleged  insolvent  bank  requiring  it  to  show 
canse  why  a  receiver  should  not  be  appointed.  The 
statute  provided  a  mere  skeleton  of  procedure  for  the 
action  authorized  by  it.  The  court  held  that  under  the 
statute  the  right  to  have  a  receiver  appointed  under  the 
statute  was  not  discretionary  where  a  showing  of  the 
facts  required  by  the  statute  w^as  made.  It  would  be  an 
abuse  of  discretion  to  refuse  to  appoint  a  receiver  to  take 
charge  of  and  preserve  the  property  until  the  court  shall 
order  its  distribution  where  a  case  is  made  out  under 
the  statute.i^ 

In  Missouri  a  statute  placed  a  duty  upon  the  Secretary 
of  State  to  investigate  and  keep  in  touch  with  the  affairs 
of  banks  and  their  manner  of  doing  business,  and  to  keep 
the  Attorney  General  informed  as  to  any  need  for  state 
control  of  the  bank  by  way  of  having  a  receiver  appointed. 
The  statute  provided  for  corrective  measures  by  means 
of  having  banking  institutions  conducted  by  experienced 
men  and  not  having  the  capital  impaired.  In  a  case  aris- 
ing under  this  statute  the  court  refused  to  decide  whether 
cases  might  not  arise  where  the  court  would,  under  the 
statute,  take  the  affairs  of  a  bank  which  was  not  insolvent 
from  out  of  the  hands  of  its  directors  and  place  them  in 
the  hands  of  a  receiver  for  preservation  until  provi- 
sions were  made  for  good  banking  methods.  It,  how- 
ever, held  that  a  showing  that  the  promoter  of  a  bank 
had  made  promises  that  the  bank  to  be  organized  would 
be  conducted  by  experienced  banking  men  and  that  it 
would  not  loan  its  money  to  corporations  controlled  by 
him  was  not  a  cause  for  dissolution  by  the  appointment 
of  a  receiver  where  neither  its  stockholders  nor  creditors 
were  complaining  of  the  failure  of  the  bank  to  live  up  to 
his  promises. ^^ 

10  state  V.  Bank  of  New  Eng-  United  States  Bank,  197  Mo.  574, 
land,  55  Minn.  139,  56  N.  \V.   575.       94  S.  W.  953. 

11  State  ex  rel.  Hadley  v.  People's 
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Under  a  banking  law  of  New  York,  the  superintendent 
of  banks  was  authorized  to  take  control  of  a  bank  under 
certain  specified  conditions.  It  was  held  that  the  superin- 
tendent of  banks,  in  taking  charge  of  a  banking  institu- 
tion, does  so  by  virtue  of  his  authority  as  such  superin- 
tendent under  the  statute  and  not  as  a  result  of  any 
proceeding  in  court.  His  authority  was  stated  to  be  some- 
what analogous  to  that  of  a  receiver  of  a  national  bank 
appointed  by  the  Comptroller  of  the  Currency.  Although 
in  taking -such  possession  the  superintendent  is  not  acting 
strictly  as  an  officer  of  a  court,  nevertheless  his  general 
administration  of  the  trust  is  subject  to  the  supervision 
and  control  of  the  court  in  most  respects.^-  Under 
statutes  of  this  character,  it  is  necessary  for  the  state 
officials  charged  with  the  duty  of  investigating  the  affairs 
of  banks  and  of  instituting  proceedings  ending  with  a 
winding  up  receivership,  to  make  a  show^ing  of  the  delin- 
quencies mentioned  in  the  statute  as  cause  for  their  inter- 
position in  the  bank's  affairs.  Thus  where  the  defendant, 
a  banking  corporation,  closed  its  doors  pursuant  to  a 
resolution  of  the  board  of  directors,  and  requested  the 
State  Superintendent  of  Banks  to  take  charge  of  its 
affairs,  which  he  did,  and  subsequently  advised  the  At- 
torney General  that  he  had  taken  possession  of  its  assets 
and  reported  to  him  that  it  was  unsafe  and  inexpedient 
for  it  to  continue  business.  The  bank,  however,  was  not 
insolvent  and  the  bank  entered  into  negotiations  to  bor- 
row money  with  which  to  resume  business  and  obtained 
an  agreement  with  another  financial  institution  that  it 
would  advance  it  the  necessary  funds.  This  agreement 
was  approved  of  by  the  superintendent  of  banks,  but  the 
Attorney  General  did  not  give  it  his  approval  and  started 
proceedings  to  dissolve  the  corporation  on  the  ground 
that  it  was  insolvent  and  that  it  was  unsafe  for  it  to  con- 
is  In  re  Bologh,  185  Fed.  825.  lurk  Realty  Corporation,  72  Misc. 
See,  also,  Union  Bank  v.  Kan-      Rep.  96,  129  N.  Y.  Supp.  635. 

II  Rec— 79 


1250  LAW   OF    RECEIVERS; 

tinue  to  do  business.  Upon  the  complaint  alone,  witliout 
any  supporting  affidavit,  tlie  court  ex  parte  appointed 
temporary  receivers.  On  the  following  day  the  bank, 
with  the  consent  of  more  than  90  per  cent  of  its  depositors 
and  more  than  70  per  cent  of  its  stockholders,  applied  for 
an  order  requiring  the  Attorney  General  to  show  cause 
why  the  order  appointing  the  temporary  receivers  should 
not  be  set  aside.  The  court  vacated  the  order  appointing 
them,  which  order  was  affirmed  on  appeal.  The  report 
of  the  bank  examiners  showed  a  surplus  over  debts  of 
nearly  $1,250,000,  and  that  of  public  accountants  of  nearly 
$1,500,000.  The  appellate  court  held  that  the  bank  had 
been  entitled  to  notice  and  that  no  showing  of  insolvency 
was  made.  Neither  the  report  of  the  Superintendent  of 
Banks  nor  of  the  Attorney  General  to  the  effect  that  it 
was  unsafe  or  inexpedient  to  allow  the  bank  to  do  busi- 
ness, it  was  held,  showed  a  cause  of  action  for  a  judgment 
dissolving  the  bank  and  distributing  its  assets  through 
a  receiver.^^ 

Under  a  statute  which  required  the  state  treasurer  to 
examine  and  report  respecting  the  condition  of  banks 
and  to  institute  proceedings  to  wind  the  bank  up  and  have 
a  receiver  appointed  in  case  he  finds  it  insolvent,  he  may 
file  his  application  in  the  courts  of  the  jurisdiction 
wherein  the  bank  is  situated.^* 

Sometimes  under  statutory  provisions  instead  of  a  re- 
ceiver a  trustee  or  liquidator  is  appointed  with  powders 
similar  to  those  of  a  receiver.^^    But  such  liquidators  may 

13  People  V.  Oriental  Bank,  124  stockholders  hold  no  official  posi- 
App.  Div.  741,  109  N.  Y.  Supp.  509.  tion  and  act  independently  of  judi- 

14  Worth  V.  Piedmont  Bank,  121  cial  sanction,  Leidigh-Dalton  Lum- 
N.  C.  343,  28  S.  E.  488.  ber  Co.  v.  Houck,  138  La.  159,  70 

15  People  V.  Ridgley,  21  111.  65;  So.  72. 

Dreifus  v.  Colonial,  etc..  Trust  Co.,  See,  also,  In  re  Eckhardt  Mfg. 

123  La.  61,  48  So.  649.  Co.,  114  La.  119,  38  So.  78,  to  the 

Liquidators    appointed    by    the      same  effect. 
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be  supplanted  by  receivers  appointed  by  tbe  court  under 
proper  circumstances.^^ 

Before  a  court  is  justified  in  appointing  a  receiver  for 
a  bank  under  the  conditions  specified  by  the  statute,  the 
facts  upon  which  the  relief  is  to  be  granted  must  be 
proved  by  competent  legal  evidence.  Such  a  require- 
ment is  not  met  by  a  verified  complaint  alone,  although 
its  allegations  are  positively  made.^'^ 

Under  some  statutes  the  bank  may,  pending  a  petition 
for  the  appointment  of  a  receiver  over  it,  furnish  a  bond 
conditioned  for  the  payment  of  its  obligations  and  thereby 
retain  its  property.^^ 

§  439.    Effect  of  Changes  in  Banking  Law  Pending  Proceed- 
ings, 

Where,  under  a  banking  act,  a  judgment  declaring  a 
bank  insolvent,  ordering  it  into  involuntary  liquidation, 
enjoining  it  from  doing  any  further  business  and  appoint- 
ing a  receiver  for  the  purpose  of  winding  up  its  affairs, 
has  been  affirmed  on  a  direct  appeal  therefrom  and  thus 
become  final,  the  subsequent  repeal  of  the  banking  act 
by  the  enactment  of  a  new  banking  act,  pending  an  ap- 
peal from  an  order  refusing  a  new  trial  of  the  action  in 
which  the  judgment  was  rendered,  but  without  any  provi- 
sion in  the  new  act  continuing  in  force  any  pending  pro- 
ceedings or  litigation  under  the  repealed  act,  does  not 
have  the  effect  to  destroy  the  judgment,  nor  to  prevent 

16  Leidigh-Dalton  Lumber  Co.  v.  ment  allowing  the  state  bank 
Houck,  138  La.  159,  70  So.  72.  examiner  in  charge  of  the  bank  to 

17  People  V.  Oriental  Bank,  124  retain  money  out  of  its  assets  suf- 
App.  Div.  741,  109  N.  Y.  Supp.  509.  ^^^^^^    ^o    pay    the    indebtedness 

due  the  state,  it  is  not  subject  to 
the    objection    that    there    is    no 


Where  the  original   petition  in 


equity  filed  by  the  attorney  gen-  ^^^^^^  ^^^  ^^^  ^^^^  judgment  or 

eral  on  behalf  of  the  state  prayed  relief.    Booth  v.  State,  131  Ga.  750, 

for    a    receiver    to    take    charge  63  S.  E.  502. 

of  and  wind  up  the  affairs  of  an  I'-Rawson    v.    Taylor,    69    Neb. 

insolvent   bank,    and    for    a   judg-  473,  95  X.  W.  1033. 
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the  receiver  from  prosecuting  to  judgment  actions  com- 
menced before  his  appointment  to  recover  money  due  the 
insolvent  bank.^ 

§  410.    Impairment  of  Capital  and  Insolvency  Under  Statutory 
Provisions. 

Many  of  the  statutes  providing  for  regulatory  meas- 
ures prior  to  the  appointment  of  a  receiver  contain 
cautionary  provisions  giving  the  banking  institution  an 
opportunity  to  restore  an  impairment  of  its  capital,  upon 
being  notified  to  do  so  by  the  bank  supervising  officials. 

Such  statutes  generally  contain  a  provision  that  in 
the  event  that  the  impairment  of  capital  is  not  restored 
prior  to  a  definite  time,  proceedings  will  be  instituted  for 
the  winding  up  of  the  affairs  of  the  bank  and  generally 
for  the  appointment  of  a  receiver  for  that  purpose.^  The 
statutes  on  this  subject  are  naturally  variant  as  to  their 
terms  and  conditions  and  sometimes  immediate  action 
may  be  taken  without  notice  to  restore  the  impaired 
capital  within  a  definite  time.  Where,  in  the  judgment  of 
the  supervising  officer,  such  delay  would  be  of  no  value  to 
the  bank,  the  provisions  of  the  instant  statutes  must  be 
complied  with  in  order  to  obtain  the  proper  jurisdiction.^ 

1  Crittenden  v.    Superior   Court,  State  Banlv,  230  111.  505,  82  N.  E. 

166  Cal.  340,  136  Pac.  287.  853. 

1  The  secretary  of  state,  with  In  the  above  case  the  bank  had 
the  approval  of  the  attorney  gen-  closed  its  doors.  Its  president  had 
eral,  when  the  capital  has  become  not  only  misappropriated  large 
impaired  or  insolvent,  may  apply  sums  of  money,  but  had  absconded, 
for  a  receiver  to  take  possession  its  cashier  knowing  the  facts  had 
of  its  assets  and  collect  its  debts  made  false  reports. 

and  sell  its  property.    The  petition  The  statute  permitted  the  state 

is   notice   to   the   bank.      Imperial  auditor  to  give  notice  to  the  pres- 

Bank  v.   Commonwealth,   140   Ky.  ident  of  the  bank  to  make  good  the 

210,  130  S.  W.  1074.  impaired  capital  of  a  bank  or  file 

But  see  Cartmell  v.  Commercial  a   bill   for   the    appointment   of   a 

Bank   &    Trust   Co.,    153   Ky.    798,  receiver  for  the  winding  up  of  the 

156  S.  W.  1048.  affairs  of  the  bank,  but  the  court 

2  People     V.     Milwaukee     Ave.  held    that    the    discretion    of    the 
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The  statutes  also  generally  make  insolvency  of  tlie  bank 
a  cause  for  starting  the  administrative  or  legal  processes 
which  result  in  a  receivership.  Sometimes  the  statute 
itself  defines  what  particular  acts  show  a  condition  of 
insolvency  on  the  part  of  the  bank^  while  in  other  in- 
stances the  question  of  what  constitutes  such  a  condition 
is  left  to  be  determined  as  a  general  fact. 

Where  the  statute  makes  the  appointment  of  a  receiver 
dependent  upon  an  adjudication  of  insolvency  in  some 
proceeding  had  for  that  purpose,  all  that  is  needed  as  a 
basis  for  the  appointment  is  such  an  adjudication  with- 
out any  other  showing  of  necessity  therefor.  Thus  in  a 
case**  arising  under  such  a  statute,  the  court  said : 

* '  It  is  claimed  that  the  appointment  of  a  receiver  with- 
out any  issue  made  by  the  pleadings  in  that  behalf,  and 
without  any  prayer  for  such  relief,  and  without  notice, 
was  erroneous.  As  we  have  seen,  the  act  in  terms  pro- 
vide that  the  court  in  such  an  action,  brought  'to  enjoin 
and  prohibit  them  from  the  transaction  of  any  further 
business,'  if  it  finds  that  the  corporation  is  insolvent, 
'shall  order  the  commissioners  to  surrender  the  prop- 
erty ...  to  a  receiver'  appointed  by  the  court 
for  the  purpose  of  liquidation  in  such  proceeding,  etc. 

auditor  was  not  an  arbitrary  one.  capital  would  not  be  restored  was 

The   court   also  held   that  it  was  one   that  should   be   addressed   to 

necessary  for  the  auditor  to  give  the    legislature    and    not    to    the 

notice  to  either  the   president  or  court. 

oflBcer  upon   whom   the   duties   ot  Two    of    the    justices    dissented 

president  devolved,  and  if  the  cap-  and    took    the    position    that    the 

ital  Impairment  is  not  made  good  statute  did  not  intend  to  deprive 

within  the  30  day  period  fixed  by  the  auditor  of  the  right  to  proceed 

the  statute,  then  he  may  elect  to  in  equity  at  once  instead  of  after 

proceed  at  law  or  in  equity  as  he  30    days    notice    where    he   knows 

sees  fit.     The  court  held  that  an  that  the  bank  is  insolvent  and  its 

argument    to    the    effect    that    to  president  a  refugee  defaulter. 

Avait    would    expose    the    creditors  ^-Jeffries  v.  Bacastow   (Brown), 

and  stockholders  to  the  danger  of  90  Kan.  495,  135  Pac.  582. 

greater  loss  where  it  was  almost  ^  People    v.    Bank    of    San    Luis 

certain  that  the  impairment  of  the  Obispo,  154  Cal.  194,  97  Pac.  306. 
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This  anthorized  the  court  to  appoint  the  receiver  as  a 
part  of  the  relief  sought  by  the  action,  in  the  event  of  a 
finding  of  insolvency,  without  any  obligation  of  the  neces- 
sity therefor  in  the  complaint.  The  appointment  of  a  re- 
ceiver for  the  purpose  of  liquidation  was  a  part  of  the 
method  provided  by  the  act  for  the  winding  up  of  the 
affairs  of  the  corporation,  and,  under  the  terms  of  the  act, 
necessarily  followed  the  adjudication  of  insolvency.  It 
can  not  be  said  that  this  is  a  case  of  the  appointment  of  a 
receiver  without  notice  to  the  corporation.  The  act  itself 
constitutes  full  notice  that  such  an  appointment  will  be 
made  in  the  event  of  determination  of  insolvency  by  the 
court  in  an  action  wherein  the  corporation  is  a  party, 
and  as  to  which  it  has  notice  and  an  opportunity  to 
defend." 

§  441.    Whether  Regulatory  Banking  Act  Excludes  Application 
of  General  Corporation  Laws, 

The  legislature  has  authority  to  provide  the  method 
by  which  the  affairs  of  banking  institutions  may  be  wound 
up  and  may  make  such  legislative  method  the  exclusive 
one.^    Sometimes  the  statute  is  merely  made  exclusive  in 

1  Koch  V.  Missouri-Lincoln  Trust  not  on  the  basis  of  the  majority 

Co.    (Mo.),   181   S.  W^.  44,  holding  decision,  in  which  he  said:     "I  do 

that  where  such  legislative  scheme  not  agree  to  the  theory  advanced 

is  made  an  exclusive  system  for  that    the    act    providing    for    the 

winding  up  the  affairs  of  banking  winding   up  of  such   corporations 

institutions  a  stockholder  is   pre-  by  a  public   officer  was   intended 

eluded    from    taking    proceedings  to    abrogate    all    the    pre-existing 

for  the  appointment  of  a  receiver  remedies  of  a  stockholder  or  cred- 

to  wind  up  the  company.  itor.      The    jurisdiction    to    afford 

See  also,  People  v.  Superior  remedies  to  a  stockholder  against 
Court,  100  Cal.  105,  34  Pac.  492;  abuses  of  power  by  the  board  of 
Attorney  General  v.  Continental  directors  of  a  corporation  is  sup- 
Life  Ins.  Co.,  53  How.  Pr.  (N.  Y.)  ported  by  fundamental  equitable 
16,  22.  In  Koch  v.  Missouri-Lin-  principles,  as  well  as  by  statute. 
coin  Trust  Co.,  supra  44,  a  very  It  is  an  invariable  rule  that  the 
strong  dissenting  opinion  was  jurisdiction  of  equity  is  not  dis- 
filed  by  Justice  Bond,  who  how-  lodged  by  the  subsequent  enact- 
ever  concurred  in  the  result,  but  ment  of  a  statute  providing  other 
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the  event  that  designated  state  officials  act  in  respect  to 
the  examination  and  liquidation  of  such  institutions  and 
provide  that  the  exclusive  character  of  the  legislative  sys- 
tem is  lost  in  the  event  that  both  the  state  officials  and 
directors  of  the  corporation  refuse  to  act  in  the  matter.^ 
No  difficulty  is  generally  experienced  where  the  banking 
act  by  its  own  terms  shows  its  exclusive  character.  But 
where  the  exclusive  character  of  the  act  is  to  be  deter- 
mined merely  by  the  totality  of  the  legislative  scheme  the 
question  may  become  a  difficult  one.  The  Supreme  Court 
of  Missouri  in  holding  that  the  banking  act  of  its  state 
was  exclusive  in  character  notwithstanding  the  absence 
of  language  expressly  so  stating  said:^  ''The  intent  of 
that  act  to  provide  an  exclusive  system  for  winding  up  the 
affairs  of  banks  can  not  be  doubted.  Its  opening  sen- 
tence is : 

a  <  There  is  hereby  established  in  this  state  a  banking 
department,  which  shall  have  charge  of  the  execution  of 
the  laws  relating  to  banks,  private  bankers,  trust  corn- 
methods  of  redress,  unless  such  like  the  defendant.  But  the  act 
statute  provides  in  terms  for  oust-  was  not  designed  to  abridge  the 
ing  the  previous  remedies  afforded  inherent  power  of  the  courts  of 
by  equity.  The  act  of  1897  (R.  S.  equity  nor  to  repeal  other  stat- 
1909,  §  1073  et  seq.)  neither  by  "<^®s  ^^  ^^^  state  affording  stock- 
holders and  creditors  the  right  to 


w^ords  nor  by  necessary   implica- 
tion   affects    the    prior    rights    of 


come  into  equity  for  relief  against 

the    misconduct   of   the    board    of 
stockholders    in    corporations    to      ^.       .         „<,  ,. 

directors  of  a  corporation  upon  a 

invoke  the  aid  of  equity  in  recov-  ^^f^^n     ^^    ^.j^^^     ^^^^     ^^     ^^^^ 

ering  its  assets  (upon  the  failure  proper  steps   for  the  recovery  of 

of  the   corporation  to   sue)    from  j^-g  assets." 

any    persons    who    have    become  2  Cartmell  v.  Commercial  Bank 

wrongfully  possessed  of  them.  &  Trust  Co.,  153  Ky.  798,  156  S.  W. 

The   act   cited    in    the   majority  1048. 

opinion  was  designed  to  afford  a  3  Koch  v.  Missouri-Lincoln  Trust 

prompt  and  speedy  method  where-  Co.  (Mo.),  181  S.  W.  44.     (Two  of 

by  the  state  could  take  action  for  the    justices    dissented    from    the 

the    security    of    the    public,    and  reasoning  in  the  majority  opinion, 

incidentally  for  the  benefit  of  pri-  though    concurring    in    the    judg- 

vate  stockholders  of  corporations  ment.) 
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panies  and  savings  and  safe  deposit  companies,  and  the 
banking  business  in  this  state.' 

* '  The  act  provides  in  minute  detail  for  the  examination 
and  supervision  of  the  institutions  enumerated,  and  pre- 
scribes at  length  the  method  to  be  followed  by  the  bank 
commissioner  upon  his  discovery  of  improper  practices  or 
insolvency  in  any  of  such  institutions,  and  imposes  upon 
him  a  positive  duty  to  cause  proceedings  for  the  appoint- 
ment of  a  receiver  to  be  instituted  in  all  cases  in  which 
the  condition  of  the  institution  warrants  such  an  appoint- 
ment. The  act  also  requires  the  receiver  appointed  to 
make  reports  to  the  bank  commissioner,  and  authorizes 
the  commissioner  to  make  examinations  of  institutions  in 
the  hands  of  receivers  and  to  report  the  results  to  the 
court  having  jurisdiction  of  the  matter.  It  also  makes  it 
the  duty  of  any  such  institution,  finding  itself  insolvent, 
to  place  itself  in  the  hands  of  the  bank  commissioner. 
This  is  a  sufficient  epitomization  of  the  act  to  show  that 
it  is,  and  was  intended  to  be,  a  complete  scheme  and  sys- 
tem for  winding  up  the  affairs  of  insolvent  banks  and 
trust  companies  in  the  condition  described  in  the  act.  The 
fact  that  the  statutory  method  is  complete,  and  that  the 
act  specifically  declares  its  purpose  to  be  the  establish- 
ment of  a  state  banking  department,  'w^hich  shall  have 
charge  of  the  execution  of  the  laws  relating  to  banks, 
private  banks,  trust  companies,'  etc.,  necessitates  the 
conclusion  that  the  statutory  method  is  exclusive,  and  that 
proceedings  for  receiverships  of  such  institutions  must 
pursue  the  statutory  method.    .    .    . 

''This  court  has  repeatedly  expressed  the  hesitation  it 
feels  in  sanctioning  the  stockholder's  right,  unhampered 
by  statute,  to  sue  to  wind  up  the  affairs  of  his  corpora- 
tion. It  is  inconceivable  that  it  could,  in  the  face  of  the 
clear  language  of  the  act  of  1907,  permit  a  stockholder  of 
a  bank  or  trust  company  in  this  state  to  maintain  such  a 
proceeding,  at  least  in  the  absence  of  a  showing  that  ap- 
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plication  to  the  bank  commissioner  had  first  been  made. 
We  do  not  say  that  such  a  showing  would  entitle  a  stock- 
holder to  sue.  We  do  say  that  without  such  a  showing 
the  question,  under  the  act  of  1907  (R.  S.  1909,  §  1073, 
et  seq.),  is  not  fairly  debatable.  Other  authorities  cited 
in  respondents'  brief  are  in  accord  with  this  conclusion. 
Appellants  cite  cases  which  they  contend  have  a  contrary 
tendency. ' ' 

In  Craughwell  v.  Mousam  River  Trust  Co.,*  the  Su- 
preme Court  of  Maine  passed  upon  the  question  whether 
a  statute  which  was  of  general  application  to  corporations 
generally  also  applied  to  banks,  or  whether  the  banking 
law^s  making  provisions  for  the  winding  up  of  banks  and 
the  appointment  of  receivers  in  such  case  was  of  exclusive 
application.  In  that  case  several  stockholders  brought  a 
bill  in  equity  against  the  banking  institution  alleging  in 
substance  that  through  fraud,  neglect  and  gross  misman- 
agement of  its  officers  the  corporation  was  insolvent  or 
in  imminent  danger  of  insolvency  and  praying  for  the 
appointment  of  a  receiver  under  the  general  corporation 
statute  for  the  winding  up  of  its  affairs.  It  appeared  that 
under  the  banking  laws  the  bank  examiner  was  author- 
ized, after  an  examination  into  the  affairs  of  a  bank,  if  he 
was  of  the  opinion  that  the  bank  was  insolvent  or  in  such 
a  condition  as  to  render  its  further  proceedings  hazardous 
to  the  public,  to  apply  to  the  court  for  an  injunction,  the 
sequestration  of  its  assets  and  the  appointment  of  a 
receiver.  It  was  contended  that  the  banking  laws  solely  ap- 
plied to  the  situation.  The  court  in  holding  that  the  gen- 
eral corporation  law  did  not  apply  and  that  banking  insti- 
tutions were  governed  solely  by  the  banking  laws  which 
provided  a  remedy  in  the  case  of  the  insolvency  or  mis- 
management, speaking  through  Chief  Justice  Savage, 
showed  the  reasons  very  clearly  which  made  it  prudent 
and  proper  that  such  institutions  should  not  be  subjected 

4  Craughwell  v.  Mousam  River  Trust  Co.,  113  Me.  531,  95  Atl.  221. 
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to  indiscriminate  litigation  by  creditors  or  stockholders 
having  dissolution  of  the  corporation  as  an  object.  He 
said:  ''If  there  were  any  conceivable  doubt  respecting 
the  legislative  intent  in  this  regard,  the  consequences  of 
such  a  construction  as  is  claimed  by  the  plaintiffs  must 
arrest  attention,  and  may  properly  be  considered.  For, 
unless  compelled  to  such  a  conclusion,  we  would  be  slow 
to  think  that  the  legislature,  contrary  to  all  previous  state 
policy,  intended  to  subject  all  savings  banks,  and  loan  and 
building  associations,  and  trust  companies,  to  the  un- 
controlled attack  of  every  creditor  and  every  dissatisfied 
stockholder,  and  to  subject  them  to  receivership  suits  and 
winding  up  proceedings  at  the  suit  of  those  who  may  not 
know,  and  may  not  have  the  means  of  knowing,  the  condi- 
tions of  the  institution,  as  the  bank  commissioner  is  bound 
to  know  it.  Banking  is  necessarily  a  delicate  business.  To 
be  successful  it  must  retain  public  confidence.  It  must  be 
managed  with  caution.  Needless  alarm  must  be  pre- 
vented. If  a  bank  is  even  charged  with  insolvency  or  mis- 
management, the  charge  itself  may  start  it  on  the  road  to 
financial  ruin.  The  alarm  caused  by  a  causeless  suit  may 
break  a  strong  bank.  A  slight  and  causeless  alarm  may 
result  in  a  disastrous  run  upon  a  solvent  savings  bank. 
It  has  been  the  policy  of  the  state  hitherto  to  protect 
banks  against  such  consequences.  If  a  bank  were  a 
private  institution,  and  the  consequences  which  we  have 
referred  to  were  to  visit  only  those  who  have  chosen  to 
associate  together  as  stockholders,  those  consequences 
would  be  lamentable  but  endurable.  But  a  bank  is  not 
merely  a  private  institution.  It  is  in  a  very  important 
sense  a  public  institution,  in  that  the  public  are  deeply 
concerned  in  its  well  being.  Its  welfare  affects  not  only 
its  stockholders,  but  also  its  depositors.  And  besides 
stockholders  and  depositors,  the  business  public  itself  is 
concerned.      The   general   well   being   of   the   public  is 
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affected  by  tlie  success  or  tlie  downfall  of  the  banks  which 
feed  the  arteries  of  business.   . 

''Because  banking  institutions  have  a  public  character, 
and  because  the  public  is  so  affected  by  their  manage- 
ment, good  or  bad,  the  state  has  ever  found  it  expedient 
closely  to  supervise  their  operations,  to  throw  around 
them  safeguards  on  the  one  hand,  and  limitations  of 
power  on  the  other,  all  for  the  purpose  of  protecting  the 
public.  They  are  not  legislated  for  or  against  like  other 
corporations  (R.  S.  c.  47),  but  are  put  into  a  class  by 
themselves  (R.  S.  c.  48).  We  may  well  repeat  what  we 
said  in  the  Ulmer  case : 

**  'These  institutions  possess  a  public  character,  and  it 
is  for  the  interest  of  the  public,  not  only  that  they  should 
be  subjected  to  judicial  investigation  when  they  ought  to 
be,  but  also  that  they  shall  not  be  so  subjected  when  they 
ought  not  to  be.  .  .  .  If  one  shareholder  may  maintain 
a  bill,  so  may  every  other.  There  is  no  limit  to  subject  loan 
and  building  associations  to  vexatious,  harassing,  and 
expensive  litigation  caused  by  the  suits  of  possibly  multi- 
tudinous shareholders  who  may  be  dissatisfied,  with  or 
without  reason,  would  greatly  impair  their  usefulness,  if 
not  imperil  their  existence.'  Whatever  force  there  may 
be  in  this  reasoning  applies  as  well  now  to  trust  com- 
panies as  it  did  then  to  loan  and  building  associations. 

"But  we  do  not  think  there  can  be  any  real  doubt  as  to 
legislative  intention  in  this  case.  It  is  a  trite  observa- 
tion that  the  legislative  intent  is  the  law,  and  that  a  thing 
within  the  letter  is  not  within  the  statute,  if  contrary  to 
intention,  Carrigan  v.  Still  well,  99  Me.  434,  and  that 
means  the  intent  as  expressed.  It  means  the  intent  gath- 
ered from  the  whole  statute,  text  and  context.  It  means 
the  intent  as  expressed,  but  interpreted  with  reference 
to  the  apparent  purpose  and  subject  matter  of  the  legis- 
lation. It  thus  happens  that  a  statute  may  be  construed 
in  direct  contravention  of  its  literal  terms.    .    .    .    And, 
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aside  from  the  reasons  of  public  policy  already  suggested, 
we  think  it  is  quite  evident  from  the  statute  itself  that  it 
was  not  the  intention  of  the  legislature  by  the  use  of  the 
words  'any  corporation,'  in  the  law  of  1905,  to  include 
all  corporations  of  all  classes.  This  statute  repeals  sec- 
tion 78,  and  refers  to  section  70  of  chapter  47  of  the  Re- 
vised Statutes.  It  makes  no  reference  to  any  other 
statute.  A  comparison  of  some  of  the  provisions  of  this 
statute  with  the  provisions  referred  to  in  chapter  47  will, 
we  think,  make  clear  the  legislative  intent.  .  .  .  We 
can  not  resist  the  conclusion  that  the  new  enactment  in 
1905  was  intended  by  the  legislature  as  a  substitute  for 
the  old  statute  section  78.  It  is  a  substitute  giving  en- 
larged jurisdiction,  but  serving  the  same  general  pur- 
pose. It  repealed  the  old  statute,  and  it  was  itself  enacted 
in  lieu  thereof,  as  effectually  as  if  it  had  been  so  ex- 
pressed. We  thing  therefore  that  it  now  applies  to  the 
same  corporations,  and  only  to  those,  to  which  section  78 
was  applicable. 

' '  But  the  provisions  of  section  78  of  chapter  47  did  not 
apply  to  savings  banks,  nor  loan  and  building  associa- 
tions, nor  trust  companies.  Section  1  of  chapter  47  pro- 
vides that  the  chapter  is  applicable  'to  all  corporations 
.  ,  .  except  so  far  as  it  is  inconsistent  with  such  special 
acts  or  with  public  statutes,  concerning  particular  classes 
of  corporations.'  Savings  banks,  loan  and  building  asso- 
ciations, and  trust  companies  form  a  particular  class  of 
corporations.  The  statutorj^  provisions  of  their  organi- 
zation, regulation,  dissolution  and  winding  up  are  found 
in  chapter  48  of  the  Revised  Statutes,  and  those  provi- 
sions which  authorize  sequestration  and  winding  up  of 
the  suit  of  the  bank  commissioner  only  are  inconsistent 
with  the  provisions  of  the  law  of  1905,  which  authorizes 
such  action  in  the  suit  of  a  creditor  or  stockholder.  There- 
fore it  must  be  held  that  chapter  85  of  the  Laws  of  1905 
is  not  applicable  to  trust  companies,  and  that  a  bill  for 
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tlie  appointment  of  receivers  and  the  winding  up  of  such 
a  company,  brought  by  stockholders  under  that  chapter 
can  not  be  maintained." 

But  in  another  case^  a  bank  in  failing  circumstances 
made  an  ex  parte  application  for  its  own  dissolution  and 
the  appointment  of  a  receiver  to  take  charge  of  and  wind 
up  its  affairs  and  distribute  its  assets.  The  application 
was  not  made  pursuant  to  any  statute  regarding  dissolu- 
tions of  corporations  but  under  statutory  provisions, 
common  to  most  states,  allowing  a  receiver  to  be  ap- 
pointed "before  judgment,  provisionally,  on  application 
of  either  party,  when  he  establishes  a  prima  facie  right 
to  the  property,  or  to  an  interest  in  the  property  which 
is  the  subject  of  the  action  and  which  is  in  the  possession 
of  an  adverse  party,  and  the  property  or  its  rents  and 
profits  are  in  danger  of  being  lost  or  materially  injured 
or  impaired,"  and  also  a  provision  allowing  a  receiver  to 
be  appointed  **in  such  other  cases  as  are  in  accordance 
with  the  practice  of  courts  of  equity  jurisdiction."  The 
court  held  that  these  provisions  of  the  statute  did  not 
authorize  an  ex  parte  application  for  the  appointment 
made  by  the  bank  itself  and  in  which  no  adverse  party 
was  made  a  defendant,  and  that  the  proceeding  was  sub- 
stantially one  for  the  appointment  of  a  receiver  alone,  a 
proceeding  which  is  not  recognized  by  courts  of  equity. 
The  appointment  of  the  receiver  was  set  aside  by  the 
appellate  court.  The  opinion  did  not  pass  on  the  real  ques- 
tion of  the  application  of  the  general  statute  to  such  in- 
stitutions.   In  another  case,*^  however,  the  court,  basing 

5  Jones  V.  Bank  of  Leadville,  10  bill    by    depositors    and    creditors 

Colo.  464,  17  Pac.  272.  of  a  bank  alleging  insolvency  and 

c  Camden    v.   Virginia    Safe   De-  fraud  and  mismanagement  on  tbe 

posit  &  Trust  Corporation,  115  Va.  part  of  its   directors  which  justi- 

20,  78  S.  E.  596.  fied  the  immediate  ap])ointment  of 

See   also,   Benjamin   v.    Staples,  a    receiver    on    the    theory    of   an 

93  Miss.  507,  47  So.  425,  where  a  emergency, 
receiver    was    appointed    upon    a 
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its  action  upon  the  liability  of  the  directors  of  a  trust 
company  to  the  stockholders  and  creditors  for  any  dam- 
ages  resulting  from  their  negligence  in  the  conduct  of  its 
affairs,  entertained  jurisdiction  of  a  bill  by  the  directors 
to  place  the  affairs  of  a  trust  company  under  the  protec- 
tion of  a  court  of  equity  for  the  purposes  of  protecting  the 
rights  of  all  concerned  upon  a  showing  of  great  doubt 
whether  the  business  can  be  successfully  conducted  and 
whether  there  were  sufficient  assets  to  cover  its  liabilities. 

Where  a  court  acts  under  the  provisions  of  a  banking 
law  providing  for  the  liquidation  of  a  bank,  it  must  act 
within  the  terms  of  the  statute  notwithstanding  that  the 
statutory  provisions  are  inadequate  to  meet  many  of  the 
exigencies  which  may  arise  in  connection  with  the  affairs 
of  such  institutions.  The  Supreme  Court  of  California, 
in  a  case'^  in  which  they  passed  upon  the  validity  of  the 
acts  of  a  bank  commissioner  acting  under  the  directions 
of  the  court  pursuant  to  a  statute  of  that  character,  said : 

"The  present  proceeding  is  one  invoked  to  restrain  the 
court  and  its  agents,  the  bank  commissioners,  from  carry- 
ing out  the  policy  outlined  and  declared  in  its  decree,  upon 
the  ground  that  the  court  is  acting  beyond  the  limits  of 
any  power  conferred  upon  it.  We  think  the  writ  should 
issue.  It  is  demonstrated  by  the  authorities  quoted,  that 
the  statute  is  the  measure  of  the  court's  power,  and  unless 
the  statute  says  the  bank  commissioners,  in  conjunction 
with,  and  under  the  control  of,  the  court,  may  do  the  things 
they  have  done  and  are  threatening  to  do,  they  are  out- 
side of  the  law,  and  their  acts  must  cease.  But  the  bank 
act  is  the  only  source  from  which  the  court's  power  to  de- 
cree these  things  could  flow,  and  that  source  of  power  is 
unable  to  respond  when  called  upon  to  show  good  and  legal 
cause  for  the  court's  action.     Counsel  for  respondents 

7  Long  V.  Superior  Court,  102  Luis  Obispo,  154  Cal.  194,  97  Pac. 
Cal.  449,  36  Pac.  807.  306, 

See  also,  People  v.  Bank  of  Sau 
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have  cited  us  to  no  law  giving  the  court  authority  to  ad- 
minister upon,  and  distribute  the  effects  of,  this  insol- 
vent corporation,  and  we  can  not  find  it  in  the  statute. 

*'In  giving  a  construction  to  section  11  of  this  act  it 
must  be  borne  in  mind  that  honest  banks  may  become  in- 
solvent, as  well  as  honest  men,  and  that  in  the  present 
case  we  have  no  question  of  fraud  or  dishonesty  charged 
against  the  officers  of  this  corporation.  The  two  facts 
upon  which  the  entire  decree  is  based  and  which  must 
form  its  support,  are  that  the  corporation  is  insolvent, 
and  that  it  is  unsafe  for  parties  interested  in  it  for  it  to 
continue  to  transact  business.  These  facts  are  entirely 
consistent  with  a  past  honest  administration  of  its  busi- 
ness, and  also  consistent  with  a  future  honest  liquidation 
of  its  affairs  by  its  officers.  Under  such  a  state  of  facts 
there  is  no  reason  why  the  officers  of  the  bank  should  not 
proceed  with  the  closing  up  of  its  affairs,  and  expedi- 
tiously return  to  the  creditors  their  just  dues.  Such  ap- 
pears to  be  the  evident  purpose  of  the  statute.  The  legis- 
lature appeared  to  recognize  the  fact  that  the  officers  of 
a  bank,  men  who  are  personally  cogiiizant  of  the  business 
throughout  its  ramifications,  having  full  knowledge  of 
its  minutest  details,  were  the  parties  who  could  best  and 
soonest  carry  it  through  a  successful  liquidation  in  the 
interest  of  its  creditors. 

''The  injunction  issued  by  the  court  enjoining  the  fur- 
ther transactions  of  business  by  the  bank,  is  in  the  lan- 
guage of  the  statute,  and  means  what  the  statute  means. 
The  statute  refers  to  the  further  transaction  of  a  busi- 
ness for  the  conducting  of  which  the  corporation  was 
organized.  The  prohibition  is  a  restriction  upon  the 
doing  of  any  further  new  business.  No  more  money  is  to 
be  received  upon  deposit,  no  more  money  is  to  be  loaned. 
These  are  the  objects  and  purposes  of  the  statute  and 
nothing  more.  It  is  not  contemplated  that  business  may 
not  be  done  by  the  officers  of  the  bank  which  is  absolutely 
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necessary  to  the  preservation  of  its  assets,  but  at  the  same 
time  it  is  contemplated  that  all  its  future  acts  and  con- 
di(ct  must  be  directed  toward  the  accomplishment  of  a 
single  purpose,  towit:  An  economical  and  expeditious 
winding  up  of  its  affairs." 

§  442.     Effect  of  Dissolution  Proceedings  in  State  Court  Upon 
Prior  Equity  Receivership  in  Federal  Court. 

An  interesting  question  was  presented  in  Lyon  v.  Mc- 
Keefrey,^  arising  in  the  federal  courts,  as  to  the  extent 
of  the  jurisdiction  of  a  federal  court  of  equity  to  take 
charge  of  the  affairs  of  a  banking  institution,  which, 
though  not  technically  insolvent,  was  in  such  circum- 
stances that  its  assets  w^ere  not  easily  convertible  in  cash 
to  meet  its  pressing  obligations  and  wdiether,  having 
taken  charge  of  the  institution,  it  would  lose  its  jurisdic- 
tion upon  the  initiation  of  dissolution  proceedings  in  the 
state  courts  under  a  banking  act,  which  though  large  in 
its  scope  was  not  exclusive  in  its  application.  The  pro- 
ceeding in  the  federal  court  was  commenced  by  creditors 
on  behalf  of  themselves  and  others  as  a  protective  mea- 
sure. It  w^as  alleged  that  the  assets,  which  were  exten- 
sive, were  largely  in  excess  of  its  liabilities  but  that  they 
could  not  be  converted  into,  cash  in  time  to  meet  the 
liabilities  of  the  bank  as  they  matured  and  that  unless  its 
assets  were  protected  by  a  receiver,  they  would  be  sacri- 
ficed by  forced  sales  under  attachments  and  the  like.  The 
complainants  sought :  First,  for  the  appointment  of  cer- 
tain named  receivers,  one  of  whom  was  president  of  the 
company,  with  the  usual  powers  to  take  into  their  posses- 
sion all  of  the  property  of  the  defendant,  its  business^ 
stocks,  rights,  assets  and  effects,  of  whatsoever  nature 
and  wheresoever  situate,  including  its  bills  and  accounts 
receivable,  and  all  its  contract  rights,  choses  in  action, 
corporate  rights  and  franchises  and  its  income  and  prof- 

1  Lyon  V.  McKeefrey,  171  Fed.  384,  96  C.  C.  A.  340. 
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its,  and  with  the  usual  power  to  demand,  sue  for,  collect, 
receive,  and  take  into  possession  all  property  belonging 
to  said  corporation,  and  to  institute  suits  at  law  or  in 
equity  for  the  recovery  of  the  same  and  generally  to  per- 
form all  duties  imposed  upon  them,  or  required  by  law. 
Second,  that  the  defendant  and  its  officers  be  commanded 
to  forthwith  convey,  turn  over  and  deliver  to  the  receivers 
all  the  real  and  personal  property,  assets  and  effects  that 
they  were  empowered  to  receive.  Third,  for  other  and 
further  relief. 

The  banking  institution  filed  an  answer  admitting  the 
allegations  of  the  bill  and  joined  in  the  prayer,  whereupon 
the  court  appointed  receivers  as  prayed. 

At  the  time  of  filing  of  this  bill,  and  the  appointment 
of  the  receivers,  there  was  a  statute  of  the  State  of  Penn- 
sylvania creating  a  banking  department  for  the  control 
and  regulation  of  banking  companies,  trust  companies, 
etc.,  the  sixth  and  ninth  sections  of  which  were  as  fol- 
lows: **  Whenever  it  shall  appear  from  any  report  of 
the  condition  of  any  corporation  made  as  hereinbefore 
provided  to  the  commissioner  of  banking,  or  the  said 
commissioner  shall  have  reason  to  believe  that  the  capital 
of  any  such  corporation  is  reduced,  by  impairment  or 
otherwise,  below  the  amount  required  by  law  or  the 
articles  of  incorporation,  or  below  the  amount  certified  to 
the  proper  authorities  as  paid  in,  it  shall  be  the  duty  of 
the  commissioner  and  he  shall  have  power  to  require  such 
corporation,  under  his  hand  and  seal  of  office  to  make 
good  the  deficiency  so  appearing;  and  to  give  effect  to 
such  requisition  he  shall  have  power  to  examine,  or  cause 
to  be  examined,  any  such  corporation,  books,  papers,  and 
affairs  to  ascertain  whether  such  reduction  and  impair- 
ment of  capital  has  been  made  good  in  compliance  with 
his  requisition ;  and  if  any  such  corporation  shall  neglect 
or  refuse,  for  sixty  days  after  such  requisition  has  been 
made,   to  make  good   the   reduction   or  impairment  of 

II  Ilec— so 
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capital  existing,  it  shall  be  the  duty  of  the  commissioner 
to  communicate  the  facts  to  the  Attorney  General,  whose 
duty  it  shall  then  become  to  apply  to  the  court  of  com- 
mon pleas  of  the  County  of  Dauphin,  or  in  vacation,  to 
any  of  the  judges  thereof,  for  an  order  requiring  said 
corporation  to  show  cause  why  their  business  should  not 
be  closed,  and  the  court  or  judge,  as  the  case  may  be, 
shall  thereupon  hear  the  allegations  and  proofs  of  the 
respected  parties. 

'*If  it  appears  to  the  satisfaction  of  the  said  court  or 
judge  that  such  corporation  has  neglected  or  refused  to 
comply  with  such  requisition,  and  that  such  capital  stock 
is  reduced  or  impaired,  and  that  such  corporation  is  in- 
solvent, or  that  the  interest  of  the  public  so  require,  the 
said  court  or  judge  shall  decree  a  dissolution  of  such  cor- 
poration and  a  distribution  of  its  effects,  or  shall  make 
such  other  orders,  from  time  to  time,  in  the  matter,  as  the 
interests  of  the  parties  and  the  public  may  require." 

And  the  statute  also  provided:  ''If  from  any  examina- 
tion of  the  papers,  books,  and  affairs  of  any  corporation, 
with  or  without  capital,  the  commissioner  of  banking 
shall  have  reason  at  any  time  to  conclude  that  such  cor- 
poration is  in  an  unsound  and  unsafe  condition  to  do  busi- 
ness, or  that  its  business  or  manner  of  conducting  the 
same  is  injurious  and  contrary  to  the  interest  of  the 
public,  the  commissioner  of  banking  shall  forthwith  com- 
municate the  facts  to  the  Attorney  General,  who  shall 
forthwith  make  application  to  the  court  of  common  pleas 
of  the  County  of  Dauphin,  or  to  a  law  judge  thereof,  for 
the  appointment  of  a  receiver  to  take  charge  of  such  cor- 
poration's  property  and  wind  up  its  business.  Such  re- 
ceiver shall  proceed  and  wind  up  the  business  and  affairs 
of  said  corporation  under  and  subject  to  the  orders  of 
the  court  of  common  pleas  aforesaid." 

Pending  the  receivership  proceedings  the  Attorney 
General  of  the  state,  acting  in  x^ursuance  of  information 
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submitted  to  him  by  the  banking  commissioner  of  that 
state,  and  alleging  that  the  banking  company  was  in  an 
unsound  and  unsafe  condition,  and  was  insolvent,  began 
proceedings  in  the  court  of  common  pleas  of  Dauphin 
County,  for  the  appointment  of  a  receiver  and  the  wind- 
ing up  of  its  business.  The  state  court  found  that  the 
bank  was  not  in  a  safe  and  sound  condition  to  do  busi- 
ness and  that  it  was  then,  in  contemplation  of  law,  in- 
solvent, and  decreed  its  dissolution  and  appointed  a  re- 
ceiver for  its  liquidation  and  directed  its  receiver  to 
procure  a  revocation  of  the  appointment  of  receivers  in 
the  federal  court  and  upon  such  revocation  to  take  posses- 
sion of  its  property  pursuant  to  its  decree.  The  peti- 
tion of  the  receiver  of  the  state  court  for  revocation  was 
not  acted  upon  at  once  and  in  the  meantime  the  federal 
receivers  had  paid  all  creditors  in  full  and  were  ready  to 
distribute  the  residue,  exceeding  $2,500,000,  to  the  bank 
corporation  or  its  stockholders,  while  the  state  receiver 
demanded  the  distribution  of  the  assets  to  himself  as 
receiver.  The  federal  receivers  took  the  position  that 
inasmuch  as  the  bank  had  been  dissolved  that  it  would 
be  a  useless  expense  for  the  court  to  turn  over  the  assets 
to  the  state  receiver  for  distribution  and  would  merely 
cause  unnecessary  delay.  Stockholders  as  a  class  also 
intervened,  asking  the  federal  court  to  distribute  the  resi- 
due to  the  stockholders.  The  lower  federal  court  took 
the  position  that  it  had  complete  jurisdiction  to  finally 
close  the  proceeding,  but  the  Circuit  Court  of  Appeals 
took  an  opposite  view  of  the  question.  The  receivers  of 
the  state  court  did  not  question  the  jurisdiction  of  the 
federal  court  to  proceed  under  the  bill  filed  before  it  and 
admitted  that  the  proceedings  by  the  subsequent  disso- 
lution of  the  corporation  by  the  state  court.  The  federal 
court,  in  passing  on  the  question,  said : 

*'We  are  thus  relieved  from  the  duty  of  considering 
whether  the  circuit  court's  jurisdiction  might  have  been 
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successfully  assailed  either  on  the  ground  that  the  plain- 
tiffs in  the  proceeding  were  mere  simple  contract  credi- 
tors or  for  any  other  reason.  The  receivers  of  the  court 
below  have  paid  in  full  the  claims  of  all  creditors.  The 
only  question  to  be  considered  now  therefore  is,  to  whom 
shall  the  large  surplus  in  the  hands  of  the  receivers,  being 
assets  worth  over  $2,500,000,  be  delivered  and  paid.  Shall 
it  be  to  the  stockholders  of  the  dissolved  corporation  or 
to  the  receiver  appointed  by  the  state  court? 

"Since  the  commencement  of  the  suit,  it  has  been  de- 
cided by  the  Supreme  Court  of  the  State  of  Pennsylvania 
in  the  case  of  Jones  v.  Lincoln  Savings  &  Trust  Co.,  222 
Pa.  325,  71  Atl.  209,  affirming  the  judgment  of  the  Court 
of  Common  Pleas  of  Philadelphia  County,  and  adopting 
the  opinion  of  Judge  Wilson  of  that  court  as  its  own, 
that  the  statute  of  Pennsylvania  of  1895,  above  referred 
to,  does  not  confer  exclusive  jurisdiction  upon  the  Court 
of  Common  Pleas  of  Dauphin  County  as  to  supersede  and 
render  void  all  other  proceedings  regularly  and  pre- 
viously instituted  in  a  court  of  competent  jurisdiction, 
for  the  settlement  of  affairs  for  a  corporation.  In  the 
opinion  referred  to  Judge  Wilson  says : 

''  'We  have  not  been  asked  by  the  plaintiff  to  do  any- 
thing which  the  statute  above  referred  to  authorizes.  We 
are  not  asked  to  dissolve  the  corporation.  We  are  not 
asked  to  give  time  for  making  good  an  impaired  capital, 
or  to  make  a  decree  based  upon  proofs  of  unsafe  or  im- 
proper conduct  of  business.  On  the  contrary,  we  are 
asked  only  to  give  a  relief,  which  is  customary  and  often 
afforded,  and  which  has  no  reference  whatever  to  the 
remedies  of  a  public  character  that  the  statute  affords. 
So  far  as  we  can  see,  there  is  nothing  in  any  proper  action 
which  we  have  taken  or  may  hereafter  take  in  the  case 
that  will  interfere  with  the  commonwealth's  effecting  all 
that  ought  to  be  done,  in  any  interest  which  needs  to  be 
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regarded,  without  infringing  upon   the  previously  ac- 
quired jurisdiction  of  this  court. ' 

''This  is  the  construction  given  by  the  highest  court  of 
the  State  of  Pennsylvania  to  the  legislation  of  that  state, 
with  which  we  are  here  concerned.  The  jurisdiction  of 
the  court  below  in  this  suit  is  founded  upon  the  diverse 
citizenship  of  the  parties  complainant  and  defendant  in 
the  original  bill.  Assuming  the  right  of  the  court  below 
to  take  jurisdiction  of  the  cause,  inasmuch  as  the  appel- 
lant concedes  that  right,  the  court  is  exercising  a  juris- 
diction concurrent  with  the  courts  of  the  State  of  Penn- 
sylvania, and  it  was  administering  the  law  of  that  state. 
What  a  state  court  could  have  done,  it  could  do.  The  de- 
cision of  the  Supreme  Court  of  Pennsylvania,  above  re- 
ferred to,  sets  at  rest  any  doubt  of  the  jurisdiction  of  the 
court  below  to  entertain  a  suit,  unaffected  by  the  pro- 
ceedings in  the  Dauphin  County  Court  of  Common  Pleas, 
under  the  provisions  of  the  state  statute  above  referred 
to.  But  the  question  arises,  what  was  the  end  of  the 
litigation  below?  In  considering  this  question,  we  can 
not  ignore  or  be  indifferent  to  the  proceedings  in  the 
state  court  instituted  by  the  Attorney  General  under 
the  authority  of  the  state  statute  above  referred  to.  We 
should  regard  it  as  a  state  court  would  be  bound  to  re- 
gard it,  if  the  jurisdiction  of  such  a  court  had  been  in- 
voked in  this  case  instead  of  the  concurrent  jurisdiction 
of  the  court  below. 

''The  defendant  corporation  was  a  creature  of  the 
laws  of  Pennsylvania,  and  by  those  laws  the  rules  gov- 
erning its  existence  were  prescribed.  The  measure  of 
control  to  be  exercised  over  its  own  corporations  was 
determinable  by  the  law  of  the  state  to  which  they  owed 
their  being.  By  the  legislation  here  in  question,  the  State 
of  Pennsylvania  has  seen  fit  to  subject  such  corporations 
to  supervision  and  administrative  control  and  has  or- 
dained the  proceedings,  partly  administrative  and  partly 
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judicial,  by  wliicli  tlie  life  of  such  corporations  may  be 
determined  and  their  affairs  wound  up  and  liquidated. 
The  judicial  proceeding  is  not  one  that  may  be  instituted 
by  private  parties,  but  by  the  Attorney  General  of  the 
state,  acting  on  behalf  of  the  commonwealth  and  in  the 
interest  of  the  public.  Such  a  proceeding  is  not  one  of 
which  the  United  States  court  can  have  concurrent  juris- 
diction. It  does  not  involve  a  controversy  between 
private  parties,  w^hether  citizens  of  the  same  state  or  of 
different  states. 

"The  Supreme  Court  of  Pennsylvania  has  decided,  as 
we  have  seen,  that  such  proceeding  does  not  exclude  the 
jurisdiction  of  the  courts,  state  or  federal,  as  regards  the 
ordinary  litigation  in  which  the  corporation  as  a  party 
may  be  involved,  growing  out  of  controversies  of  a  private 
or  civil  nature.  But  such  litigation  clearly  does  not 
exempt  the  corporation  involved  from  the  control  of  the 
state  or  in  any  wise  abrogate  or  suspend  the  proceedings 
instituted  by  public  officers  under  the  authority  of  the 
law,  for  ending  the  life  of  such  corporation  or  liquidating 
its  affairs.  The  life  of  the  defendant  corporation  was 
ended  by  the  decree  of  the  Dauphin  County  court,  is  ad- 
mitted on  all  hands,  and  the  further  proceedings  in  the 
court  below  were  had  with  the  recognition  of  that  fact. 
But  under  the  proceedings,  and  in  the  pursuance  of  their 
character,  as  determined  by  the  bill  filed  by  the  com- 
plainants, as  creditors,  the  receivers  of  the  court  below 
had  proceeded  to  take  possession  of  the  assets  and  ad- 
minister the  same  for  the  purpose  of  paying  the  debts 
of  the  corporation.  This,  as  we  have  seen,  is  conceded 
that  the  court  below  was  competent  to  do,  notwithstanding 
the  proceeding  subsequently  instituted  by  the  state  court. 
But  the  court  has  clearly  exhausted  its  jurisdiction,  so 
far  as  the  purposes  of  the  original  bill  are  concerned. 

"That  bill  did  not  contemplate  a  dissolution  of  the 
corporation  and  a  winding  up  of  its  business ;  indeed,  the 
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court  was  without  jurisdiction  for  that  purpose.  The 
most  that  it  could  have  done  was  after  the  payment  of  all 
claims,  and  the  conservation  of  the  defendant  companj^'s 
assets,  to  order  the  balance  thereof  remaining  in  its 
custody  to  be  returned  to  the  defendant  corporation.  It 
is,  however,  not  denied  that,  by  due  proceeding  had  in 
accordance  with  the  requirements  of  the  state  law,  the  cor- 
poration defendant  has  been  dissolved  and  is  legally  dead, 
and  that  the  receiver  appointed  by  the  state  court  is  the 
legal  representative  thereof.  The  position  of  such  re- 
ceiver presents  a  not  remote  analogy  to  that  of  an  ad- 
ministrator duly  appointed  by  a  probate  court  repre- 
senting an  estate  of  his  intestate.  If  an  intestate  die 
pending  a  suit  by  a  creditor  against  him,  and  there  be  a 
surplus  remaining  after  the  creditors  have  been  fully 
satisfied,  the  court  will  direct  that  surplus  to  be  paid,  not 
to  the  distributees  of  his  estate,  but  to  the  administrator 
duly  appointed  as  his  legal  representative.  Without  press- 
ing this  analogy  too  far,  it  serves  to  throw  some  light  upon 
the  position  of  the  receiver  of  the  state  court,  the  appel- 
lant in  this  case,  in  the  demand  made  by  his  supplemental 
petition,  that  the  balance  of  the  assets,  remaining  in  the 
hands  of  the  court,  after  the  accomplishment  of  the  pur- 
poses of  the  said  suit,  be  turned  over  to  him  as  the  legal 
representative  of  the  defunct  corporation.  This  petition 
in  no  wise  assumed  or  required  that  the  proceedings  in 
the  court  below  should  be  abrogated  or  suspended.  It 
was  merely  an  application  that  the  funds,  in  the  hands  of 
the  court,  and  about  to  be  distributed,  should  be  paid  to 
him  in  his  respective  capacity,  and  not  directly  to  the 
stockholders. 

*'We  do  not  think  that  the  refusal  of  the  court  by  its 
decree  of  January  5,  1909,  to  grant  the  petition  of  the 
state  receiver,  can  be  justified  by  the  allowance  of  the 
amendment  to  the  bill  by  the  other  decree  of  January  5, 
1909,  and  the  intervention  allowed  by  the  decree  of  Janu- 
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ary  2,  1909.  These  two  decrees  changed  the  whole  char- 
acter of  the  bill,  as  a  creditor's  bill,  and  allowed  the 
original  complainants  and  others  to  appear  in  the  char- 
acter of  stockholders,  asking  for  a  winding  up  of  the  cor- 
poration and  the  distribution  of  its  assets.  The  amend- 
ment amounted  to  a  new  cause  of  action.  'To  insert  a 
wholly  different  clause  is  not  properly  an  amendment.' 
Shields  V.  Barrows,  17  How.  130,  15  L.  Ed.  158.  But, 
apart  from  the  propriety  of  allowing  the  amendment  (a 
matter  largely  within  the  discretion  of  the  court),  it  is 
clear  that  the  court  could  not  grant  the  prayer  of  the  bill 
as  amended.  This  court,  as  well  as  the  court  below,  is 
administering  the  law  of  Pennsylvania,  and  no  statute  of 
that  state  has  been  brought  to  our  attention  by  which  a 
court  of  equity  is  authorized  to  dissolve  a  corporation  nor 
wdnd  up  its  affairs  and  sequestrate  its  property. 

*'5  Pom.  Eq.  Jur.  sec.  119.  'It  is  well  settled  that,  in  the 
absence  of  a  statute  enlarging  its  powers,  a  court  of 
equity  has  no  jurisdiction  at  the  suit  of  a  stockholder  or 
other  private  person,  to  dissolve  a  corporation.'  Pearce 
V.  Sutherland  (C.  C.  A.  9th  Circuit),  154  Fed.  609;  Conk- 
lin  V.  U.  S.  Shipbuilding  Co.  (  C.  C),  140  Fed.  219.  So 
far  as  appears  the  only  statute  of  Pennsylvania  is  the 
one  referred  to,  providing  for  the  dissolution  of  the  cor- 
poration, at  the  instance  of  the  Attorney  General  of  the 
state,  and  the  winding  up  of  its  atfairs  by  a  receiver  ap- 
pointed by  the  court  for  that  purpose.  The  Supreme 
Court  of  Pennsylvania  in  the  opinion  which  we  have 
already  cited,  while  deciding  that  proceedings  under  this 
statute  were  not  exclusive  of  the  ordinary  suits  in  which 
corporation  might  be  involved  in  state  courts  other  than 
the  Court  of  Common  Pleas  of  Dauphin  County  by  no 
means  decided  that  there  was  concurrent  jurisdiction  in 
any  of  these  courts  in  a  private  suit  to  dissolve  or  wind 
up  the  affairs  of  the  corporation.  There  was  no  doubt 
convenience  to  all  the  parties  concerned  in  the  course 
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adopted  by  the  court  below  in  this  particular  case,  in 
ordering  the  funds  in  its  hands  to  be  paid  directly  to 
the  stockholders,  and  we  may  admit  that  both  time  and 
expense  would  be  saved  thereby,  but  w^e  can  not  on  the 
score  of  convenience  in  this  particular  case,  arbitrarily 
disregard  the  demand  made  by  the  state  through  its 
official  representatives. 

**The  State  of  Pennsylvania  has  seen  fit,  in  its  exercise 
of  its  plenary  control  over  its  own  corporations,  to  pro- 
vide for  their  dissolution,  and  has  created  an  officer 
through  whose  hands  the  assets  of  a  defunct  corporation 
must  pass  to  its  stockholders.  This  legislation  controls 
us,  as  it  would  control  a  state  court  and  we  are  compelled 
to  the  conclusion  that  there  was  error  in  the  decree  of 
the  court  below  denying  the  petition  of  the  state  receiver. 

''The  decrees  appealed  from  therefore  must  be  re- 
versed, and  it  is  so  ordered." 

Although  the  conclusion  of  the  circuit  court  of  appeals 
is  not  free  from  difficulty  the  analogy  to  which  it  refers 
in  respect  to  the  similarity  of  the  proceeding  to  that  of  a 
probate  proceeding  does  not  appear  to  us  apropos  in 
that  in  a  probate  court  an  important  part  of  the  pro- 
ceeding is  the  ascertainment  by  a  period  within  which 
to  file  claims  whether  debts  exist  against  the  decedent 
while  in  the  instant  case  the  debts  had  not  only  been 
ascertained  but  paid  by  the  federal  court.  The  receivers 
in  either  the  federal  or  state  court  at  that  stage  of  the 
proceedings  occupied  the  position  of  trustee  in  respect  to 
funds  in  their  position  for  the  sole  purpose  of  distributing 
the  same  to  the  rightful  owners,  who  happened  to  be  the 
stockholders  by  reason  of  the  existence  of  no  creditors. 
The  duties  were  of  an  equitable  nature  unless  the  duties 
of  the  receiver  of  the  state  court  on  dissolution  was  in- 
separably connected  with  the  statutory  act  of  dissolution. 
The  statutory  dissolution  of  the  corporation  had  already 
taken  place  and  the  court  of  equity  could  not  be  charged 
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witli  usurping  the  statutory  power  of  dissolving  a  cor- 
poration. The  purely  statutory  functions  had  already 
been  performed  by  the  state  court.  It  seems  to  us  that 
if  the  decision  is  based  solely  upon  the  statutory  power 
of  the  state  court  to  dissolve  the  corporation,  then  the 
federal  court  lost  its  jurisdiction  to  act  further  in  the 
matter  upon  the  institution  of  the  statutory  proceedings 
of  the  Attorney  General  in  the  state  courts.  If,  how- 
ever, the  institution  of  the  statutory  proceeding  did  not 
oust  the  federal  court  of  its  jurisdiction  to  preserve  the 
assets  for  those  entitled  to  them,  then  after  the  dissolu- 
tion of  the  corporation,  it  became  merely  a  question  as 
to  the  ownership  of  the  assets  and  the  duty  of  the  court 
was  to  distribute  them  to  whomsoever  was  the  owner, 
which,  upon  the  showing  before  it,  were  the  stockholders. 
If  the  turning  over  of  the  assets  to  the  state  receiver 
involved  unnecessary  delay  and  expenses,  then,  it  seems 
to  us  the  federal  court  was  entitled  under  its  general 
equitable  power  to  fully  complete  its  work  instead  of 
allowing  another  court  to  the  apparent  detriment  of  the 
stockholders  do  what  it  had  a  right  to  do  if  it  still  re- 
tained jurisdiction  after  the  institution  of  the  statutory 
dissolution  proceedings  by  the  Attorney  General. 

§  443.     Reopening  of  Bank  Under  Temporary   Receiver  Ap- 
pointed at  Instance  of  Bank  Superintendent. 

The  banking  statutes  generally  provide  some  statutory 
scheme  for  the  reopening  of  a  bank  closed  by  the  super- 
vising state  official  in  the  event  that  a  more  thorough 
examination  of  its  affairs  should  develop  the  fact  that  it 
would  be  inadvisable  to  discontinue  it  as  a  going  institu- 
tion. Under  some  statutes  a  temporary  receiver  is  ap- 
pointed at  the  instance  of  the  state  superintendent  of 
banks  or  other  supervising  officer.  Where  such  a  tem- 
porary receiver  has  been  appointed,  the  bank  may  be 
permitted  to  resume  business  where  it  is  shown  that  about 
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90  per  cent  of  the  depositors  are  in  favor  of  doing  so  and 
it  is  shown  that  at  the  close  of  its  business  it  had  ample 
assets,  after  making  various  deductions,  to  not  only  pay 
its  depositors  in  full,  provide  for  its  capital  stock  and 
have  a  large  sized  surplus,  but  that  it  held  sufficient  col- 
lateral security  for  its  loans  to  provide  for  their  prompt 
payment  at  maturity.  The  superintendent  of  banks  and 
attorney  general  were  in  favor  of  the  resumption  of 
business  by  the  bank  if  found  to  be  in  proper  condition 
to  do  so.^ 

d.    BeceiversMp  Over  Private  Banks. 

§444.     Status  of  the  Bank  in  Connection  with  Other  Assets 
of  Private  Banker. 

An  individual  or  several  such  doing  business  as  private 
bankers,  occupy  a  peculiar  position  in  regard  to  their 
creditors  and  especially  in  the  event  that  their  financial 
affairs  end  up  in  a  bankruptcy  court.  Such  a  situation 
naturally  raises  a  conflict  of  jurisdiction  between  that  of 
a  state  court  acting  under  its  banking  laws  or  other  basis 
of  jurisdiction  and  that  of  a  federal  court  of  bankruptcy. 

A  conflict  of  the  character  referred  to  above  arose 
upon  the  insolvency  of  a  private  banker  doing  business 
in  the  State  of  Missouri.  The  real  question  to  be  deter- 
mined is  really  whether  a  private  banker  operating  under 
a  permissive  banking  statute  is  a  separate  legal  entity 
from  the  person  or  persons  conducting  the  bank,  some- 
what in  the  nature  of  a  corporation  or  quasi-corporation. 
This  question,  whenever  it  arises,  must  necessarily  be 
determined  in  the  light  of  the  statutory  enactments  in 
force  in  this  particular  state.  The  vitality  of  this  ques- 
tion is  apparent  in  case  of  bankruptcy  proceedings  having 
been  instituted  against  the  private  banker. 

1  People    V.    Hamilton    Bank   of  See    also,     People    v.    Oriental 

New  York  City,  57  Misc.  Rep.  345,  Bank,  124  App.  Div.  741,  109  N.  Y. 
108  N.  Y.  Supp.  461.  Supp.  509. 
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The  primary  purposes  of  the  bankruptcy  act  was  to 
place  in  the  hands  of  one  court,  and  that  court  being  the 
bankruptcy  court,  the  full  administration  of  the  assets 
of  the  bankrupt.^ 

In  the  case  referred  to^  an  individual  conducted  a 
banking  business  under  the  name  of  Sage  Banking  Com- 
pany. He  also  conducted  several  mercantile  stores.  While 
so  conducting  business  he  became  hopelessly  insolvent 
and  a  creditor  petitioned  that  he  be  adjudicated  an  invol- 
untary bankrupt,  which  petition  was  granted.  Subsequent 
to  the  bankruptcy  adjudication  the  state  court  appointed 
a  receiver  over  his  banking  business  under  the  banking 
laws. 

The  trustee  in  bankruptcy  contended  that  the  property 
and  assets  of  the  Sage  Banking  Company  passed  to  him, 
and  that  he  was  vested  with  the  right  of  possession 
thereto  and  the  administration  thereof.  The  state,  the 
receiver,  and  the  depositors  and  creditors  contended  that 
no  title  or  right  of  possession  ever  passed  to  the  trustee ; 
that  the  Sage  Banking  Company  was  really  a  corporate 
entity,  by  virtue  of  the  statutes  of  Missouri,  or,  in  any 
event,  an  artificial  being  or  entity,  separate  and  apart 
from  Sage,  individually;  that  the  character  of  bank  or 
banker  involved  was  not  within  the  meaning  of  the  bank- 
ruptcy act;  that  the  depositors  and  creditors  of  the  bank 
were  the  beneficial  owners  thereof ;  that  the  capital,  sur- 
plus, and  assets  of  the  bank  were  separate  and  apart  from 
the  property  and  assets  of  Sage,  individually;  that  they 
were  pledged  and  dedicated  solely  to  the  banking  busi- 
ness, when  the  bank  was  established,  and  that,  in  any 
event,  the  depositors  and  creditors  had  a  lien  on  or 
preferential,  primary,  and  exclusive  claim  thereto,  which 
must  be  satisfied  and  discharged  prior  to  any  rights  of 

1  United     States     Fidelity,    etc.,  2  State   ex  rei.  Barker  v.   Sage, 

Co.  V.  Bray,  225  U.  S.  205,  56  L.  Ed.      267  Mo.  493,  184  S.  W.  984. 
1055,  32  Sup.  Ct.  620. 
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the  other  creditors  of  Sage  attaching  to  any  interest  of 
his  therein;  that  the  property  and  assets  of  the  Sage 
Banking  Company  were  in  custodia  legis  prior  to  any 
time  involved  that  would  give  the  Iowa  court  any  right 
to  take  the  same,  and  that  the  state  court  first  became 
possessed  of  them,  and  that  its  jurisdiction  could  not  be 
in  any  way  affected  by  the  proceedings  in  the  federal 
court. 

The  state  court  held  that  under  the  Missouri  statute 
the  Sage  Banking  Company  was  in  the  nature  of  a  cor- 
poration or  at  least  such  a  distinct  entity  that  it  and  its 
business  were  entirely  separate  from  the  individual  Sage 
and  his  general  business  and  that  as  a  consequence  the 
bankruptcy  act  did  not  apply  to  the  property  employed 
in  the  banking  business.  Chief  Justice  Woodson,  in 
rendering  the  opinion  of  the  court,  went  into  the  his- 
tory and  general  conditions  applicable  to  private  bankers 
under  the  earlier  statutes,  which  afforded  no  protection 
to  depositors  in  such  banks,  and  exhaustively  reviewed 
the  existing  banking  laws  on  the  subject.  In  this  con- 
nection he  said : 

"It  should  be  borne  in  mind  that  there  is  no  constitu- 
tional prohibition  against  a  person  engaging  in  any  busi- 
ness he  may  choose,  which  is  not  malum  in  se,  nor  is  there 
such  a  provision  limiting  the  power  of  the  legislature  to 
enact  general  laws  providing  for  the  organization  of 
private  banks  to  engage  in  and  carry  on  a  banking  busi- 
ness. That  being  true,  and  the  legislature  being  thusly 
unrestrained  in  that  regard,  possessed  the  constitutional 
authority  to  enact  the  statutes  of  this  state  providing 
for  the  incorporation  of  general  banking  companies,  and 
for  the  organization  of  private  banks  and  bankers,  and 
to  declare  their  status  before  the  law,  and  to  prescribe 
the  terms  and  conditions  upon  which  they  may  do  busi- 
ness in  this  state.  Conceding  that  much  to  be  true,  whicli 
must  be  done,  the  constitutionality  of  said  statutes  must 
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also  be  concecled,  which  only  leaves  the  two  questions  for 
this  court  to  decide,  viz.:  (1)  What  is  a  private  bank  or 
banker?  and  (2)  to  whom  do  the  assets  thereof  belong, 
within  the  meaning  of  said  statutes'? 

''I  will  undertake  to  answer  those  questions  in  the 
order  stated:  First.  This  statement  of  the  case  neces- 
sarily calls  for  a  careful  consideration  of  the  statutes 
providing  for  the  organization  of  'private  banks'  or 
*  private  bankers'  (the  two  being  used  interchangeably 
by  the  legislature),  their  status  before  the  law,  as  well  as 
those  conferring  their  power,  imposing  their  duties  and 
those  which  prescribe  the  terms  and  conditions  upon 
w^hich  they  may  transact  business  in  this  state. 

*'In  order  to  correctly  interpret  those  statutes,  it  should 
be  remembered  that  prior  to  the  act  of  1877  (Laws  1877, 
p.  34,  §<^  22  to  29),  there  was  no  statutory  law  specially 
applicable  to  private  banks.  Prior  to  the  enactment  of 
those  statutes  all  such  institutions  were  practically,  if  not 
literally,  established  by  the  person  or  persons  desiring  to 
enter  into  such  business,  who  conducted  the  same  accord- 
ing to  his  or  their  own  ideas,  as  a  part  and  parcel  of  his 
or  their  general  business,  the  precise  thing  counsel  for 
respondent  is  here  contending  for,  with  the  exception  as 
to  the  organization  of  the  bank  and  its  supervision  by  the 
state — similar  to  the  state's  supervision  of  public  ware- 
houses. 

"Under  those  conditions  counsel  for  respondent  con- 
tend that  when  the  owner  of  the  bank  failed  in  business, 
the  bank  constituting  an  integral  part  of  it,  the  deposits 
or  assets  of  the  same  constituted  a  part  and  parcel  of 
the  general  assets  of  his  estate  and  should  be  adminis- 
tered accordingly  in  the  payments  of  all  of  his  creditors, 
and  that  the  bank  depositors  have  no  preference  over 
other  creditors.  That  condition  of  things,  in  many  cases, 
led  to  great  injustice  and  many  hardships,  in  that  the 
depositors  parted  with  their  money  without  receiving 
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anything  in  return  therefor,  usually  deposited  it  only  for 
safe-keeping,  while  other  creditors  became  such  for  value 
received. 

"That  act  has  been  amended  from  time  to  time,  with 
the  design  to  protect  the  depositors  from  the  injustice 
and  hardships  before  mentioned;  and  as  amended  it  has 
been  carried  into  the  various  revisions  of  1879,  1889, 
1899,  and  1909,  and  now  constitutes  a  part  and  parcel  of 
articles  1  and  2  of  chapter  12  of  the  last-named  revision. 
We  will  now  set  forth  such  of  those  statutes  and  parts 
thereof  as  are  material  to  the  legal  propositions  pre- 
sented.   .    .    . 

''Private  bankers  have  no  other  rights  and  powers 
than  those  just  stated,  for  the  reason  that  '  expressio 
unius  est  exclusio  alterius';  and  section  1117  provides  for 
the  creation  of  an  individual  or  private  bank,  and  forbids 
any  other  person  or  company  from  engaging  in  the  busi- 
ness of  private  bankers  without  they  comply  with  the 
provisions  thereof,  which  have  been  hereinbefore  copied. 

''From  the  foregoing  observations  it  will  be  seen  that 
no  person  or  persons  can  engage  in  the  private  banking 
business,  except  upon  compliance  with  the  terms  of  said 
section  1117 ;  and  not  until  then  are  they  private  bankers, 
nor  until  then  do  they  possess  the  rights  and  powers  of 
private  bankers,  which  are  stated  in  said  section  1116; 
but  when  they  have  complied  with  the  provisions  of  that 
section,  then  they  become  and  are  private  bankers ;  and 
consequently  possess  the  powers  and  privileges  not  pos- 
sessed by  other  individuals  or  partnerships.  That  being 
true,  then  under  the  plain  and  unambiguous  language  of 
section  2  of  article  12  of  the  Constitution  of  1875,  all 
such  bankers  constitute  a  corporation. 

"That  section  reads  as  follows: 

"  'The  term  corporation,  as  used  in  this  article,  shall 
be  construed  to  include  all  joint  stock  comijanies  or  asso- 
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ciations  having  any  powers  or  privileges  not  possessed 
by  individuals  or  partnerships.' 

'*A  foreword  before  proceeding:  The  Sage  Banking 
Company  was  originally  organized  by  D.  H.  Sage  and 
his  brother ;  the  latter  having  retired  from  business,  the 
former  reorganized  the  bank  individually,  as  provided  for 
by  said  section  1117. 

"It  has  been  suggested  that  the  last  three  words, 
'without  being  incorporated,'  of  section  1116,  declaring 
what  is  a  private  bank,  are  inconsistent  with  the  idea 
that  private  banks  are  corporations.  That  would  be  true 
if  read  alone;  but  when  read  in  connection  wdth  all  the 
other  statutes  applicable  to  such  banks  and  those  govern- 
ing banks  incorporated  and  to  be  incorporated  under  the 
general  banking  laAvs,  it  will  be  seen  that  those  words 
were  used  to  designate  private  banks  from  banks  incor- 
porated under  the  general  banking  laws  of  the  state. 

''It  has  been  suggested  that  because  of  the  facts  that 
a  private  bank  may,  under  the  statute,  be  organized  by 
a  single  individual  or  more,  that  no  charter  is  issued  to 
it ;  that  no  provision  is  made  for  the  issuance  of  stock  to 
the  incorporators,  or  for  the  election  of  officers  ar.d  a 
board  of  directors,  etc. ;  it  can  not  be  logically  maintained 
that  it  was  the  design  of  the  legislature  that  private  banks 
should  be  incorporated. 

"It  is  true  private  banks  are  not  incorporated  under 
the  statutes  as  other  banks  are,  yet  under  a  general 
statute,  the  bank  commissioner  is  empowered  to  issue  to 
such  person  or  persons,  as  may  desire  to  engage  in  the 
private  banking  business,  a  certificate  authorizing  him 
or  them  to  so  do,  upon  complying  with  the  provisions  of 
section  1117,  wdiich  at  least  constitutes  such  an  institu- 
tion a  separate  legal  entity,  or  a  quasi-corporation,  com- 
pletely separating  its  business  from  the  general  business 
of  the  proprietors  thereof.  This  idea  will  be  enlarged 
upon  during  the  course  of  the  opinion. 
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'*I  fully  appreciate  the  force  of  that  argument;  but  if 
we  consider  the  unlimited  power  of  the  legislature  in  that 
regard,  as  I  have  previously  pointed  out,  with  no  design 
expressed  on  its  part  to  abolish  private  banks  which  were 
numerous  at  the  time  of  the  adoption  of  the  constitu- 
tion and  at  the  time  the  statutes  mentioned  were  enacted, 
I  am  of  the  opinion  that  the  legislature  intended  to 
remedy  the  evils  previously  mentioned  and  not  to  abolish 
the  private  banking  business,  and  that  in  order  to  do  so, 
it  was  necessary  to  completely  segregate  the  private 
banking  business  of  the  state  from  the  solidarity  of  the 
owner's  general  business  and  make  each  rest  upon  its 
own  bottom,  and  thereby  make  a  private  bank  a  separate 
and  distinct  entity  from  the  general  business  of  the 
owner  and  subject  the  assets  thereof,  first,  to  the  pay- 
ment of  the  bank's  creditors,  and,  second,  if,  thereafter, 
any  remains,  they  might  go  under  the  general  laws  to  the 
payment  of  the  general  creditors,  and  yet  not  to  disturb 
the  ownership  of  the  bank  or  its  management  or  control 
by  the  owners,  as  provided  by  law. 

''Such  an  entity,  as  before  suggested,  might  more 
properly  be  designated  as  a  quasi-corporation  when 
owned  by  more  than  one  person,  and  a  quasi-corporation 
sole,  when  owned  by  but  one  person,  with  their  rights, 
powers,  duties,  and  obligations  conferred  and  defined  by 
statute.  This  is  the  clear  common-sense  reading  of  the 
statutes,  and  they  fully  remedy  the  evils  which  lead  to 
their  enactments. 

''Sections  1118  and  1119  before  quoted  place  the  busi- 
ness of  a  private  bank  in  the  same  situation  as  that  of  an 
ordinary  incorporated  bank  under  the  laws  of  this  state, 
and  provide  that: 

"  'AH  the  provisions  of  this  article  (II)  shall  so  far 
as  the  same  are  applicable,  apply  to  all  private  bankers 
doing  business  in  this  state.' 

n  Rec— SI 
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*' Further  clarity  will  be  added  to  tlie  conclusions  be- 
fore stated  when  we  consider  those  sections  of  the  statute 
governing  general  banks  and  general  banking  business  in 
connection  with  those  that  are  specially  applicable  to 
private  banks. ' ' 

From  the  views  of  the  court  above  set  forth,  it  is  clear 
that  in  the  absence  of  statutory  enactments  which  make 
the  business  of  a  private  banker  a  separate  legal  entity 
from  the  other  business  conducted  by  the  banker  or 
bankers,  such  a  business  would  be  regarded  as  merely  a 
part  of  tlie  business  of  the  individual  and  subject  to  the 
same  statutory  regulation  as  other  parts  of  his  business. 

The  affairs  of  this  banking  concern  referred  to  were, 
however,  up  for  decision  in  the  federal  court  in  connec- 
tion with  the  bankruptcy  proceedings.  The  Circuit  Court 
of  Appeals  in  that  case^  took  a  different  view  from  that 
entertained  by  the  Supreme  Court  of  Missouri  in  respect 
to  the  private  bank  being  a  separate  legal  entity.  The 
federal  court  took  a  position  that  the  banking  statutes 
provided  merely  for  the  exercise  of  visitorial  powers  on 
the  part  of  the  state  and  that  the  statutory  provisions 
were  not  of  such  a  character  as  to  give  a  private  banker 
the  powers  of  a  corporation.  We  believe  that  the  opinion 
of  the  federal  court  would  be  sound  if  it  were  proper  to 
apply  strictly  the  definitive  powers  of  a  corporate  entity 
to  the  statute  in  question,  but  the  Missouri  court  did  not 
hold  that  the  private  bank  was  a  corporation  in  the  strict 
sense.  It  merely  held  it  to  be  a  separate  legaL  entity  of 
a  corporate  character,  exercising  powers  which  could  only 
be  exercised  by  one  who  had  conformed  with  the  banking 
statute.  It  seems  to  us  that  in  the  construction  of  the 
banking  statute  the  federal  court  failed  to  give  due 
weight  to  the  public  character  of  the  banking  business  and 

3  State  of  Missouri  v.  Angle,  236  tation  showing  the  state  law  of 
Fed.  644,  149  C.  C.  A.  640.  Missouri  relating  to  private  bank- 

The  above  case  contains  a  quo-      ers. 
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the  necessity  for  a  statutory  protection  to  the  depositors 
of  such  institutions,  all  of  which  were  matters  which 
entered  into  the  aims  and  purposes  of  the  statute.  The 
federal  court,  in  reviewing  the  question,  said : 

*' Viewing  these  provisions  of  the  constitution  and 
statutes  of  Missouri  as  a  whole,  it  does  not  appear  that 
a  corporation  is  created  by  the  fact  that  one  or  more  per- 
sons engage  in  the  banking  business  and  comply  with 
these  statutory  requirements,  by  fQing  a  certificate  and 
submitting  to  the  inspection  of  the  state  bank  commis- 
sioner. Not  only  do  the  statutes  constantly  recognize, 
permit,  and  regulate  the  conduct  of  the  banking  business 
by  private  bankers  as  distinguished  from  incorporated 
banks,  but  they  also  refer  to  the  individuals  who  so  engage 
in  that  business  as  the  'owners'  and  as  'partners'  and  to 
the  capital  invested  as  'his  capital.'  Private  bankers  are 
defined  as  those  who  carry  on  the  business  of  banking 
'without  being  incorporated.'  An  essential  element  of 
corporate  existence  is  absent,  as  no  provision  is  made  for 
succession  by  transfer  of  capital  stock,  nor  even  for  the 
existence  of  capital  stock.  Instead,  section  1117,  refer- 
ring to  a  change  of  ownership  in  such  a  bank,  states  that : 

"  'It  shall  be  necessary  for  all  the  partners  of  the  new 
bank  to  make,  record,  and  file  in  the  ofiice  of  the  bank 
commissioner  a  statement  in  form  and  manner  required 
by  this  section  for  establishing  a  new  bank. ' 

' '  The  portions  of  the  statutes  relating  to  the  visitorial 
powers  of  the  state,  such  as  the  making  of  reports  and 
submission  to  examination,  and  the  restriction  of  the 
right  to  employ  more  than  a  specified  portion  of  the 
assets  in  the  form  of  a  loan  to  one  of  the  proprietors,  are 
consonant  with  a  legislative  purpose  to  restrict  an  indi- 
vidual owner  in  the  conduct  of  a  business  of  recognized 
peril.  A  similar  conclusion  was  reached  in  the  case  of 
Gupton  V.  Carr,  147  Mo.  App.  105,  125  S.  W.  849,  and 
seems  to  have  been  implied  in  the  decision  in  Union  Bank 
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V.  Oxford  &  C.  L.  R.  Co.,  143  Fed.  195,  74  C.  C.  A.  323,  as 
well  as  in  those  of  State  v.  Salmon,  216  Mo.  466,  115  S.  W. 
1106,  and  Blake  v.  Third  Nat.  Bank,  219  Mo.  644,  118 
S.  W.  641.  It  is  impossible  to  accept  the  contention  that 
these  legislative  acts  have  created  a  new  legal  entity, 
having  an  existence  apart  from  the  individuality  of  the 
Itankers,  and  not  a  corporation,  nor  partnership,  nor  any 
heretofore  recognized  legal. body.  Such  an  extraordinary 
creature  needs  more  definite  delineation  than  these 
statute  disclose." 

The  federal  court  refused  to  accept  the  construction  of 
the  Missouri  statute  by  the  highest  court  of  that  state 
upon  the  ground  that  the  decision  was  rendered  after 
rights  had  accrued  or  liabilities  had  been  incurred  which 
are  the  subject  of  determination  by  a  court  of  the  Unitexl 
States,'*  but  the  federal  court  intimated  that  although  it 
deemed  that  the  trustee  in  bankruptcy  was  entitled  to 
the  possession  of  the  assets  of  the  private  bank  as  part 
of  the  individual  assets  of  the  bankrupt  that  the  creditors 
of  the  bank  might  be  entitled  under  the  banking  laws  to  a 
priority  over  other  individual  creditors  of  the  bankrupt 
banker. 

Where  no  conflicts  of  jurisdiction  of  the  character  dis- 
cussed arise,  receivers  are  appointed  over  partnerships 
engaged  in  the  banking  business  under  the  general  rules 
which  are  ordinarily  applicable.^ 

4  The   court   in   this   connection  of    Cincinnati,     76    Fed.     296,     22 

cited  the  following  cases:  Burgess  C.  C.  A.  334;  Jones  v.  Great  South- 

V.    Seligman,.  107    U.    S.    20,    27  ern  Fireproof  Hotel   Co.,   86   Fed. 

L.  Ed.  359,  2  Sup.  Ct.  10;   Carroll  370,    30    C.    C.    A.    108;    Hager    v. 

County   V.    Smith,    111    U.    S.    556,  American  Nat.  Bank,  159  Fed.  396, 

28    L.    Ed.    517,    4    Sup.    Ct.    539;  86  C.  C.  A.  334;   Adelbert  College 

Julian   V.    Central    Trust    Co.,    193  of  W.  R.  University  v.  Wabash  R. 

U.  S.  93,  48  L.  Ed.  629,  24  Sup.  Ct.  Co.,  171  Fed.  805,  96  C.  C.  A.  465, 

399;   Moore-Mansfield  Co.  v.  Elec-  17  Ann.  Cas.  1204. 
trical   Installation    Co.,    234   U.    S.  5  Wehmeier  v.  Mercantile  Bank- 

619,    58    L.    Ed.   1503,    34    Sup.    Ct.  ing  Co.,  49  Ind.  App.  454,  97  N.  E. 

941;    Louisville  Trust  Co.  v.  City  558;    Records  v.  McKim,  115  Md. 
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e.    BeceiversJiips  Over  National  Banl-s. 

§  445.     Nature  of  Receiverships  of  National  Banks  and  How 
Created. 

In  the  National  Banking  Act,  one  complete  system  for 
the  government,  control  and  management  of  national 
banks  has  been  provided.^  The  decisions  relating  to  re- 
ceiverships in  the  cases  of  national  banks  should  be  con- 
sidered in  the  light  of  statutory  provisions  which  were  in 
existence  at  the  particular  time  since  there  are  substan- 
tial changes  in  the  various  acts  of  Congress  upon  the 
subject  matter.-  The  receiver  appointed  by  the  Comp- 
troller of  the  Currency  over  a  national  bank  is  not  a 
judicial  officer  but  an  administrative  officer  appointed  by 
the  head  of  a  department.  He  is  not  in  the  same  position 
as  an  equity  receiver  and  is  not  subject  to  the  same  mea- 
sure of  protection  as  such  receivers.  His  powers  are 
measured  by  the  act  of  Congress  under  which  he  is  ap- 
pointed.^ Under  the  earlier  act  of  Congress  the  stock- 
holders of  the  bank  were  authorized  by  a  two-thirds  vote 
to  put  the  bank  into  voluntary  liquidation  and  appoint  an 
agent  for  that  purpose,  but  the  later  act  of  June  30,  1876, 
gave  the  Comptroller  the  prior  right  to  act  in  the  matter 
and  deferred  the  right  of  the  stockholders  to  act  until  the 
Comptroller  had  decided  not  to  take  charge  and  allow 
the  voluntary  liquidation  proceedings,^ 

299,   43    L.    R.   A.    (N.   S.)    197,   80  Washington  Nat.  Bank  v.  Eckels, 

Atl.  968.  57  Fed.  870. 

See  Re  Farmers'  &  Merchants'  The   receiver  appointed    by    the 

Bank  of  Lawrence,  194  Mich.  200,  comptroller  acts  by  virtue  of  the 

160  N.  W.  601.  Act  of  Congress  and  does  not  de- 

1  Yates  V.  Jones  Nat.  Bank.  206  rive  his  powers  from  the  courts 
U.  S.  158,  51  L.  Ed.  1002,  27  Sup.  and  is  not  entitled  to  the  char- 
Ct.  638.  acter   of   protection    which    is    ac- 

2  See  National  Banking  Act  of  corded  to  a  receiver  performing 
June  3,  1864,  and  also  of  June  30,  an  act  by  virtue  of  a  court  order. 
1876.  In  re  Chetwood,  165  U.  S.  443,  41 

3  Bushnell  v.  Leland,  164  U.   S.  L.  Ed.  782,  17  Sup.  Ct.  385. 

684,  41  L.  Ed.  598,  17  Sup.  Ct.  209;  4  See   act   of  June   3,   1864,   and 

Price    v.    Abbott,     17     Fed.     506;      act  of  June  30,  1876. 


1286 


LAW   OP   RECEIVERS. 


Under  the  banking  act,  although  the  receiver  ap- 
pointed by  the  Comptroller  acts  under  his  direction,  it 
does  not  mean  that  he  can  do  no  act  without  special  in- 
structions.^ Although  the  power  of  the  Comptroller  to 
appoint  a  receiver  over  a  national  banking  association  is 
discretionary,  its  legality  can  not  be  questioned  collater- 
ally.^   The  receiver  appointed  by  the  Comptroller  is  not 


Washington  Nat.  Bank  v,  Eckels, 
57  Fed.  870;  Guarantee  Co.  v.  Han- 
way,  104  Fed.  369,  44  C.  C.  A.  312; 
Barron  v.  McKinnon,  179  Fed.  759. 
See,  also,  Wright  v.  Merchants 
Nat.  Bank,  1  Flipp.  583. 

In  Watkins  v.  National  Bank,  51 
Kan.  254,  it  is  held  that  before  a 
court  shall  take  the  property  and 
business  of  a  liquidating  bank 
from  the  control  of  the  directors 
on  the  application  of  a  stock- 
holder, it  must  appear  that  the 
danger  of  loss  or  injury  to  the 
rights  of  the  plaintiff  are  clearly 
proved  and  the  necessity  and 
right  for  the  appointment  free 
from  reasonable  doubt. 

5  Turner  v.  Richardson,  180 
U.  S.  87,  45  L.  Ed.  438,  21  Sup.  Ct. 
295. 

A  receiver  of  a  national  bank 
has  power,  in  the  absence  of  any 
direction  by  the  comptroller  to 
the  contrary,  to  agree  with  a  cred- 
itor before  the  debt  is  barred  to 
waive  the  statute  of  limitations 
in  order  to  induce  the  creditor 
not  to  bring  suit.  Bridges  v. 
Stephens,  132  Mo.  524,  34  S.  W. 
555. 

6  In  Price  v.  Abbott,  17  Fed.  506, 
it  is  held  that  the  appointment  of 
a  receiver  by  the  comptroller  as 
provided  by  law  is  to  be  presumed 
to  be  made  with  the  concurrence 
and  approval  of  the  Secretary  of 
the  Treasury. 


In  an  action  by  the  receiver  of 
an  insolvent  national  bank  an  al- 
legation that  on  a  day  named  the 
comptroller  of  the  currency  ap- 
pointed the  plaintiff  receiver  of 
the  bank  in  accordance  with  the 
provisions  of  the  Act  of  Congress 
(referring  to  it),  and  the  plain- 
tiff has  taken  possession  of  the 
assets  including  the  demand  in 
suit,  is  in  substance  a  sufficient 
allegation  of  appointment.  Piatt  v. 
Crawford,  8  Abb.  Pr.  N.  S.  (N.  Y.) 
297, 

In  Cadle  v.  Baker,  87  U.  S.  (20 
Wall.)  650,  22  L.  Ed.  448,  it  is 
held  that  the  appointment  of  a 
receiver  can  not  be  inquired  into 
so  far  as  its  legality  is  concerned 
by  a  debtor  of  the  national  bank 
in  a  suit  by  the  receiver.  The 
appointment  of  the  receiver  by 
the  comptroller  is  conclusive  until 
set  aside  by  an  application  of  the 
bank.  To  the  same  effect  is  Case 
V.  Marchand,  23  La.  Ann.  60. 

In  Piatt  V.  Beebe,  57  N.  Y.  339, 
it  was  held  that  a  certificate  of  the 
comptroller  of  the  currency,  ap- 
proved and  concurred  in  by  the 
Secretary  of  the  Treasury,  recit- 
ing the  existence  of  all  the  facts 
of  which  the  former  is  required 
•by  the  National  Currency  Act  (13 
Stat,  at  L.  99,  §  50)  to  be  satisfied 
to  authorize  him  to  appoint  a  re- 
ceiver of  a  national  bank  under 
the  provisions  of  that  act,  is  sufR- 
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the  representative  of  the  government  in  the  sense  that  he 
has  power  to  subject  the  government  to  the  jurisdiction 
of  the  courts/  He  is,  however,  regarded  as  an  agent  and 
officer  of  the  federal  government  acting  under  the  statutes 
relating  to  such  banks. ^ 

The  status  of  the  receiver  appointed  over  a  national 
bank  by  the  Comptroller  was  set  forth  by  Mr.  Justice 
Brandeis  in  a  recent  case,^  in  which  he  said:  **The  re- 
ceiver, unlike  a  president,  director,  cashier,  or  teller,  is  an 
officer,  not  of  the  corporation,  but  of  the  United  States.  In 
re  Chetwood,  165  U.  S.  443,  458, 17  Sup.  Ct.  385,  41  L.  Ed. 
782.  As  such  he  gives  to  the  United  States  a  bond  for  the 
faithful  discharge  of  his  duties ;  pays  to  the  Treasurer  of 
the  United  States  moneys  collected;  and  makes  to  the 
Comptroller  reports  of  his  acts  and  proceedings.  Revised 
Statutes,  §  5234.  Being  an  officer  of  the  United  States 
he  is  represented  in  court  by  the  United  States  attorney 
for  the  district,  subject  to  the  supervision  of  the  Solicitor 
of  the  Treasury.  Section  380  (Comp.  St.  1916,  §  556) ; 
Gibson  v.  Peters,  150  U.  S.  342, 14  Sup.  Ct.  134,  37  L.  Ed. 
1104.  And  because  he  is  such  officer,  a  receiver  has  been 
permitted  to  sue  in  the  federal  court  regardless  of  citizen- 
ship or  of  the  amount  in  controversy.  Price  v.  Abbott 
(C.  C.)  17  Fed.  506.  In  a  sense  he  acts  on  behalf  of  the 
bank.  The  appointment  of  a  receiver  does  not  dissolve 
the  corporation.  Chemical  National  Bank  v.  Hartford 
Deposit  Co.,  161  U.  S.  1,  7, 16  Sup.  Ct.  439,  40  L.  Ed.  595 ; 
the  assets  remain  its  property,  Rosenblatt  v.  Johnston, 
104  U.  S.  462,  26  L.  Ed.  832 ;  the  receiver  deals  with  the 
assets  and  protects  them  for  whom  it  may  concern,  includ- 
ing the  stockholders;  and  his  own  compensation  and  ex- 

cient  evidence  of  the  validity  of  see   also,   Frelinghuysen   v.   Bald- 

the  appointment  in  an  action  by  win,  12  Fed.  395. 

the  receiver.  8  United   States  v.  Weitzel,  246 

7  Case  V.  Terrell,  78  U.  S.  (11  U.  S.  533,  62  L.  Ed.  872,  38  Sup. 
Wall.)   199,  20  L.   Ed.  134.  Ct.  381. 

8  Price  V.  Abbott,   17   Fed.   506, 
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penses  are  a  charge  upon  tliem.  Section  5238  (Comp.  St. 
1916,  *§  9825).  But  a  receiver  is  appointed  only  when  the 
condition  of  the  bank  or  its  practices  makes  intervention 
by  the  government  necessary  for  the  protection  of  note- 
hohlers  or  other  creditors. ^^  While  the  receivership  con- 
tinues the  corporation  is  precluded  from  dealing  by  its 
officers  or  agents  in  any  way  with  its  assets.  And  when 
all  creditors  are  satisfied  or  amply  protected  the  receiver 
may  be  discharged  by  returning  the  bank  to  the  control 
of  its  stockholders  or  by  the  appointment  of  a  liquidating 
agent  under  Act  of  June  30,  1876,  c.  156,  19  Stat.  63. 
Whether,  as  the  government  assumes,  such  statutory- 
agent  who  is  elected  by  the  stockholders  is  included  under 
term  'agent'  as  used  in  section  5209,  we  have  no  occa- 
sion to  determine.  The  question  was  expressly  left  un- 
decided in  Jewett  v.  United  States,  100  Fed.  832,  840,  41 
C.  C.  A.  88,  53  L.  R.  A.  568.  But  the  assumption,  if  cor- 
rect, would  not  greatly  aid  its  contention.  The  law  can 
conceive  of  an  agent  appointed  by  a  superior  authority ; 
but  the  term  'agent'  is  ordinarily  used  as  implying  ap- 
pointment by  a  principal  on  whose  behalf  he  acts.  The 
fact  that  in  this  section  the  words  'clerk  or  agent'  follow 
'president,  director,  cashier,  teller'  tends,  under  the  rule 
of  noscitur  a  sociis,  to  confirm  the  inference.  United 
States  V.  Salen,  235  U.  S.  237,  249,  35  Sup.  Ct.  51,  59 
L.  Ed.  210.  Furthermore,  the  term  'agent  of  a  bank' 
would  ill  describe  the  office  of  receiver." 

In  respect  to  the  conditions  and  circumstances  specified 
by  the  National  Bank  Act  as  authorizing  the  Comptroller 
to  appoint  a  receiver  of  a  national  bank,  his  jurisdiction 
to  act  is  exclusive  but  in  other  respects  a  court  of  equity, 
federal  or  state,  has  jurisdiction  to  appoint  a  receiver 
upon  a  proper  showing  of  what  may  be  termed  receiver- 
ship facts.    Thus  where  the  bank  has  gone  into  voluntary 

10  See  Revised  statutes,  §§  5141,  (Comp.  Ct.  1916,  §§9678,  9746, 
5151,  5191,  5201,  5205,  520S,  5234,   9762,  9767,  9770,  9821). 
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liquidation,  a  state  court  may  appoint  a  receiver  at  the 
instance  of  a  minority  stockholder  asking  for  an  account- 
ing.^^ 

f.    General  Causes  for  Appointment  of  Receiver. 
§  446.     Usual  Grounds  for  Receivership. 

The  statutory  systems  for  the  regulation  of  banks  in 
force  in  the  various  states  generally  provide  in  detail  in 
respect  to  the  circumstances  and  conditions  under  which 
a  receiver  may  be  appointed  over  a  bank.  The  principal 
ground  of  all  of  such  statutes  is  impairment  of  capital, 
insolvency,  and  irregular  methods  of  conducting  the 
business  resulting  in  rendering  the  condition  of  the  bank 
unsafe  for  its  patrons.  This  subject  as  developed  by  the 
statutes  was  discussed  in  an  earlier  part  of  this  chapter.^ 
As  was  before  shown  where  the  default  or  irregularity 
of  the  bank  is  one  susceptible  of  remedy  by  restoring  im- 
paired capital  or  reforming  unbusinesslike  methods, 
under  most  statutory  systems  the  bank  is  given  a  limited 
period  in  which  to  bring  the  bank  under  the  requirements 
of  the  banking  act  before  being  placed  in  liquidation. 
Hence  the  majority  of  cases  in  which  receivers  are  ap- 
pointed are  ones  involving  insolvency  on  the  part  of  the 
banking  institution. 

In  a  Pennsylvania  case,-  Mr.  Justice  Stewart  said: 
"Insolvency,  in  its  legal  sense  as  dealt  with  by  the  law 
regulating  banks,  trust  companies,  and  kindred  corpora- 
tions, exists  whenever  such  an  institution,  from  any  cause, 
is  unable  to  pay  its  debts  in  the  ordinary  or  usual  course 
of  its  business." 

Under  a  statute  which  permitted  a  court  to  appoint  a 

11  Grout  V.   First  Nat.   Rank,  48  Elwood    v.    Greenleaf    First    Nat. 

Colo.    557,    21    Ann.    Cas.    418,    111  Bank,  41  Kan.  475,  21  Pac.  673. 

Pac.    556;    Cosswells    v.    Norwich  i  See  sections  439  and  440  supra. 

Second  Nat.   Bank,   76   Conn.   252,  2  Commonwealth  v.  Tradesmen's 

56  Atl.  574;    Merchants,  etc.,  Nat.  Trust  Co.,  237  Pa.  St.  316,  85  Atl. 

Bank  v.  Masonic  Hall,  63  Ga.  549;  363. 
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receiver  where  it  appears  that  a  banking  corporation  is 
** clearly  insolvent,"  the  court  held  that  such  a  showing 
was  made  where  it  was  shown  that  the  bank  had  sus- 
pended payment,  that  before  such  suspension  it  was 
borrowing  money  at  very  large  interest  rates,  that  al- 
though a  banking  institution  and  bound  to  the  most  exact 
punctuality,  it  refused  to  pay  its  undisputed  debts  for 
from  ten  to  twenty  days  after  demand,  that  it  not  only 
suffered  judgments  to  be  rendered  against  it  but  execu- 
tions to  be  returned  unsatisfied  either  in  whole  or  in  part, 
and  that  it  allowed  an  injunction  against  its  business  to 
be  issued  and  after  its  dissolution  upon  a  compromise 
settlement  executed  an  assignment  to  three  persons,  two 
of  whom  were  debtors  of  the  institution,  of  all  of  its 
property  for  the  benefit  of  its  creditors.^ 

''The  closing  of  defendant's  banking  house  and  calling 
upon  the  Superintendent  of  Banks  to  take  charge  of  its 
assets  may  very  properly  be  deemed  acts  of  insolvency, 
but  they  are  not  conclusive  acts.  When  it  was  shown, 
as  it  was,  that  this  course  was  unnecessary,  that  the  de- 
fendant [the  bank]  was  able  to  pay  its  debts  and  have  a 
large  surplus  besides,  these  acts  resulting  as  they  must 
from  fright  or  overcaution  in  view  of  the  financial  situa- 
tion existing  or  from  ignorance  of  the  solvency  now  dis- 
closed, lose  their  probative  force.  Nor  were  such  acts  a 
surrender  of  defendant's  corporate  franchise.  A  sur- 
render of  corporate  franchises  can  not  be  inferred  even 
from  insolvency  and  suspension  of  business  for  a  less 
period  than  that  designated  by  the  statute  to  consum- 
mate it  unless  the  circumstances  are  such  as  to  make  it 
appear  that  the  corporation  has  not  power  to  continue 
or  resume  its  business."* 

3  In    re    Empire    City    Bank,    10  Vary,  79  Hun  103,  29  N.  Y.  Supp. 

How.  Pr.  (N.  Y.)  498.  636;    Richards  v.  Robin,  178  App. 

4  People    V.    Oriental    Bank,    124  Div.  535,  165  N.  Y.  Supp.  780. 

App.  Div.  741,  109  N.  Y.  Supp.  509.  In    a    petition    for    receiver    to 

See   also.    United    Glass    Co.   v.  wind  up  the  affairs  of  a  trust  com- 
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The  appointment  of  a  receiver  of  a  bank  under  the 
banking  laws  is  in  some  states  regarded  as  an  adjudica- 
tion of  insolvency,^  while  in  other  states  the  statutes  raise 
a  rebuttable  presumption  of  fraudulent  practices  on  the 
part  of  the  officers  of  the  bank  from  the  fact  of  insol- 
vency.® 

Where  a  banking  corporation  had  long  ceased  to  exist 
and  all  of  the  persons  alleged  to  be  officers  of  it  disclaimed 
any  connection  with  it,  the  case  is  one  proper  for  the 
appointment  of  a  receiver/ 

The  fact  that  the  commissioner  of  banks  has  exceeded 
his  authority  by  retaining  an  officer  of  the  insolvent  bank- 
ing institution  to  assist  him  in  the  liquidation  proceed- 
ings, is  not  ground  for  the  appointment  of  a  receiver  by 
the  court  to  displace  the  commissioner.^ 


pany,  a  traverse  to  an  averment 
of  insolvency  is  insufficient  where 
it  admits  tliat  the  institution  has 
closed  its  doors.  Commonwealth 
V.  Tradesmen's  Trust  Co.,  237  Pa. 
316,  85  Atl.  363. 

In  the  action  adjudging  the  bank 
to  be  insolvent  and  restraining  it 
from  doing  any  business  except 
liquidation,  the  bank  may  be  or- 
dered to  turn  over  its  property  of 
whatsoever  kind  and  nature  to  the 
bank  commissioner.  Long  v.  Su- 
perior Court,  102  Cal.  449,  36  Pac. 
807. 

Under  a  New  York  statute  in  an 
action  brought  by  the  attorney 
general  to  dissolve  a  banking  cor- 
poration on  the  ground  of  insol- 
vency, the  court  may  appoint  a 
temporary  receiver  until  final 
judgment.  People  v.  St.  Nicholas 
Bank,  76  Hun  522,  28  N.  Y.  Supp. 
114. 

The  New  York  laws  relative  to 


the  dissolution  of  an  insolvent 
bank  were  exhaustively  consid- 
ered. 

In  the  above  case  the  superin- 
tendent of  banks  had  taken  pos- 
session of  the  property  and  busi- 
ness of  the  bank  on  account  of  its 
insolvency.  Pending  further  action 
by  him  the  bank  filed  an  applica- 
tion for  dissolution  under  the  gen- 
eral statutes  applicable  to  corpo- 
rations. In  re  Murray  Hill  Bank, 
153  N.  Y.  199,  47  N.  E.  298  affirm- 
ing 9  App.  Div.  546,  41  N.  Y.  Supp. 
914. 

5  Gates  v.  Smith,  176  Ala.  39, 
57  So.  438. 

6  Stapleton  v.  State,  19  Ga.  App. 
36,  90  S.  E.  1029. 

7  Dobson  V.  Simonton,  78  N.  C. 
63. 

8  Cartmell  v.  Commercial  Bank 
&  Trust  Co.,  153  Ky.  798,  156  S.  W. 
1048. 
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g.    Appointment  and  Removal. 
i<  447.     Who  Will  Be  Appointed. 

The  same  general  rules  apply  to  the  question  as  to  who 
should  be  appointed  as  receiver  as  apply  generally  to 
the  selection  of  receivers.  An  officer  of  the  bank  should 
not  ordinarily  be  appointed  receiver  of  an  insolvent 
bank/  and  this  is  particularly  the  rule  where  a  large 
jjart  of  the  assets  of  the  bank  consist  of  obligations  of 
subsidiary  corporations  or  concerns  in  which  its  officers 
are  financially  interested.-  Sometimes  the  matter  is 
regulated  by  statute  but  if  under  the  statute  the  appoint- 
ment of  an  officer,  such  as  the  cashier,  is  voidable  his  acts 
as  receiver  are  valid  even  though  he  may  not  be  entitled 
to  compensation  for  his  services.^  The  matter  of  the 
appointment  is  one  within  the  discretion  of  the  court  and 
the  court  is  not  obliged  to  appoint  a  person  nominated  by 
the  bank  examiner  or  creditors  unless  it  sees  fit  to  do  so.^ 

In  an  early  New  York  case^  the  court  laid  down  some 
apt  suggestions  as  to  the  qualifications  to  be  sought  in 
appointing  a  receiver  over  a  banking  institution.  The 
court,  speaking  through  Mr.  Justice  Eoosevelt,  in  ap- 

1  Attorney  General  v.  Bank  of  the  bank  was  appointed  receiver 
Chenango,    1    Hopk.    Ch.    (N.    Y.)       under    an    arrangement    with    the 

creditors. 

2  Coy     V.     Title     Guarantee     & 
Trust  Co.,  157  Fed.  794. 

3  Roberts  Telephone  &  Electric 
be  a  creditor  should  not  be  ap-  ^^  ^  Farmers'  &  Merchants'  Nat. 
pointed  receiver.  United  States  ^^^j,  ^^  ^^.^^^^  ^^^^  ^.^^^  ^^^ 
Nat.    Bank    v.    National    Bank    of      g   ,„   ^29 

Guthrie,  6  Okla.  163,  51  Pac.  119.  \  ^^  ^^^^^^  ^^^^^^^  ^^   g    ^    ^^^_ 

The    secretary    of   an    insolvent  gl  S.  E.  7;   State  ex  rel.  Nixon  v. 

savings  bank  is  not  a  proper  per-  Superior  Court,  87  Wash.  603,  152 

son  to  be  appointed  where  he  has  pac.  1. 

made    false    statements   as    to    its  Under  the  statute  the  number  of 

insolvency  and  verified  the  same.  receivers   to  be   appointed   is   left 

People  v.  Third  Ave.   Sav.   Bank,  to  the  discretion  of  the  court.  Wis- 

50  How.  Pr.   (N.  Y.)   22.  ^ell  v.   Starr,  50  Me.  381. 

In  Riordan  v.  Horton,  16  Wyo.  5  in     Matter     of     Empire     City 

363,  94  Pac.  448  a  stockholder  of  Bank,  10  How.  Pr.  (N.  Y.)  498. 


596. 

One  who  has  been  the  attorney 
of  an  insolvent  bank  and  claims  to 
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pointing  a  trust  company  as  receiver,  remarked  upon  the 
solvent  character  of  such  an  institution  by  reason  of  its 
pledges  as  security  with  the  state,  and  said:  "Private 
preferences,  in  this  as  in  most  other  judicial  acts,  must 
yield  to  public  considerations.  No  man,  and  the  counsel 
of  no  man,  has  a  right  to  complain,  that  he  or  his  particu- 
lar friend  is  not  appointed  a  receiver;  especially  where 
the  assets,  as  in  these  bank  cases,  to  be  intrusted  to  his 
responsibility,  are  counted,  not  by  tens,  but  by  hundreds 
of  thousands.  There  are  absent  parties  interested  as 
well  as  those  who  are  present — minors,  too,  as  well  as 
adults ;  and  those  who  rely,  and  have  a  right  to  rely,  ex- 
clusively and  without  professional  intervention  on  the 
care  and  vigilance,  and  unbiased  judg-ment  of  the  court." 
Where  the  receivership  proceedings  are  instituted  by 
the  state  upon  the  relation  of  the  Attorney  General,  under 
a  statutory  scheme  for  the  regulation  of  banks,  the  credi- 
tors of  the  bank,  though  interested  in  the  result  of  the 
receivership  proceeding,  are  not  parties  to  the  action  in 
the  sense  that  they  may  file  an  affidavit  of  prejudice 
against  the  trial  judge  in  order  to  deprive  him  of  the 
power  of  making  the  appointment  of  a  person  who  is 
not  acceptable  to  the  objecting  creditors.^ 

§  448.    Right  to  Remove  the  Receiver. 

A  bank  receiver  may,  of  course,  be  removed  upon  show- 
ing of  failure  to  perform  his  duties  or  of  incompetency,^ 
and  the  court  may  without  notice  accept  the  resignation  of 
a  receiver  and  appoint  his  successor.^  In  the  event  that 
two  receivers  are  appointed  over  a  bank  by  two  different 
courts  on  the  same  day,  the  appointment  which  is  prior 
in  time  will  prevail  over  the  other.^    The  creditors  of  an 

e  state  ex  rel.  Nixon  v.  Superior  2  In    re   Graff's   Estate,   86    Neb. 

Court,  supra.  535,  125  N.  W.  1091. 

1  McTamany   v.    Day,    23    Idaho  •'!  People   v.   Central   City   Bank, 

95,  128  Pac.  563;   Ex  parte  Faust,  53  Barb.  (N.  Y.)   412,  35  How.  Pr. 

96  S.  C.  411,  81  S.  E.  7.  (N.   Y.)    428. 
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insolvent  banking  institution  even  though  not  named  as 
parties  in  the  receivership  proceeding,  have  such  an  in- 
terest in  the  proceedings  as  entitle  them  to  file  a  petition 
to  remove  a  receiver  for  cause.^ 

2.   Powers  and  Duties  of  the  Receiver, 

a.    Beditcing  Assets  to  Possession. 

§  449.    Nature  of  Title  to  Bank's  Assets  Acquired  by  Receiver. 

The  capital  stock  of  a  moneyed  corporation  is  a  fund 
for  the  payment  of  its  debts.  It  is  a  trust  fund  of  which 
the  directors  are  the  trustees.  It  is  to  be  managed  for 
the  benefit  of  its  shareholders  during  its  life  and  for  the 
benefit  of  its  creditors  in  the  event  of  its  dissolution.^ 

While  a  receiver  does  not  ordinarily  acquire  the  legal 
title  to  the  assets  of  an  insolvent  corporation  still  the 
effect  of  his  appointment  is  to  remove  those  in  charge  of 
the  corporation  from  its  management  and  place  the  re- 
ceiver in  the  possession  and  control  of  its  business  and 
assets  as  custodians  for  the  benefit  of  not  only  creditors 
but  all  who  will  be  ultimately  entitled  to  the  property.^ 

The  receiver  takes  title  to  the  assets  subject  to  all  exist- 
ing equities.^  The  same  question  which  arises  in  respect 
to  the  right  of  the  receiver  to  sue  in  a  foreign  jurisdiction 
to  reduce  assets  into  his  possession  arises  in  bank  cases 
as  in  other  cases  and  is  determined  upon  the  same  prin- 
ciples, namely  whether  the  receiver  is  suing  as  a  quasi- 

4  state  ex  rel.  Nixon  v.  Superior  2  Blum    Bros.    v.     Girard     Nat. 

Court,  87  Wash.  603,  152  Pac.  1.  Bank,  248  Pa.  148,  156,  Ann.  Cas. 

1  Upton  V.  Tribilcock,   91  U.   S.  1916D,  609,  93  Atl.  940. 

45,    23    L.    Ed.    203;    Benedum    v.  3  Cutler  v.  Fry,  240  Fed.  238. 

First    Citizens'    Bank,    72    W.   Va.  The  receiver  takes  title  to,  the 

124,  78  S.  E.  656.  assets  of  the  bank  subject  to  all 

The  assets  of  a  bank  are  a  trust  equities.     Steelman  v.  Atchley,  98 

fund  for  its  creditors.     Curran  v.  Ark.  294,  135  S.  W.  902,  32  L.  R.  A. 

Arkansas,  15  How.  (U.  S.)  304,  14  (N.    S.)    1060;    National   Life   Ins. 

L._  Ed.    705;    Barings    v.    Dabney,  Co.  v.  Mather,   118  111.  App.  491; 

19  Wall.  (86  U.  S.)  1,  22  L.  Ed.  90.  Lincoln  v.  Fitch,  42  Me.  456. 
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assignee  under  a  statute  or  merely  as  a  chancery  receiver. 
This  question  was  discussed  in  a  previous  chapter  and  it 
will  be  unnecessary  to  consider  it  again.^ 

§  450.     General  Duties  of  the  Receiver  and  Effect  of  His  Ap- 
pointment. 

The  statutes  providing  for  the  appointment  of  receivers 
over  banking  institutions  generally  set  forth  in  general 
terms  the  duties  of  the  receiver.  Unless  the  powers  and 
duties  of  the  receiver  over  such  institutions  are  limited 
by  statute,  they  are  such  as  generally  pertain  to  receivers 
appointed  under  like  circumstances  and  for  similar  pur- 
poses. The  duties  of  the  receiver  in  a  general  way  may 
be  said  to  settle  the  affairs  of  the  bank,  protect  its  prop- 
erty, obtain  possession  of  its  assets  and  reduce  them  to 
money  and,  under  the  directions  of  the  court,  apply  the 
funds  to  the  satisfaction  of  the  claims  of  the  creditors.^ 

The  receiver  stands  in  the  place  of  the  bank  which  he 
represents  and  has  only  such  rights  as  it  had.^     On  the 

4  See  sections  368  et  seq.  affairs  of  the  bank  within  a  rea- 

See,    also,    Miller    v.    Amoretti  sonable  time,  obtaining  the  largest 

(Wyo.)    181   Pac.  420,  for  a  well  possible  sum  for  its  assets.     Dev- 

considered    bank    case    involving  lin  v.  Moore,  64  Or.  433,  130  Pac. 

this  question.  35. 

The    receiver    of    an    insolvent  2  Jordan  v.  Harris,  98  Ark.  200, 

bank  who  has  been  appointed  to  135  S.  W.  830;   People  v.  Bank  of 

take  and  hold  all  of  its  property  Dansville,    39    Hun    (N.    Y.)    187; 

conveyed  through  a  preferred  as-  People  v.  City  Bank  of  Rochester, 

signment,    acquires    all    rights    of  96  N.  Y.   32;    Van  Alen  v.  Amer- 

the  assignee  since  the  property  so  ican  Nat.  Bank,  52  N.  Y.  1;  Peak 

transferred   became   a  trust   fund  v.    Ellicott,   30   Kan.    156,   46    Am. 

recoverable  by  the  receiver.     Hill  Rep.    90,   1    Pac.    499;    McLeod    v. 

v.    Western,    etc.,    R.    Co.,    86    Ga.  Evans,  66  Wis.  401,  57  Am.   Rep. 

284,  12  S.  E.  635.  287,  28  N.  W.  173,  214. 

1  Williams    v.    Owensboro    Sav-  The  receiver  acquires  no  greater 

ings  Bank  &  Trust  Co.'s  Receiver,  rights  to  funds   deposited  with   a 

153  Ky.  789,  156  S.  W.  899;  Smith  third  party  for  the  bank's  benefit 

V.  Fuller,  86  Ohio  St.  57,  Ann.  Cas.  than   the    bank   had.     McBride   v. 

1913D,  387,   L.   R.  A.  1916C,   6,  99  American     Ry.     &     Lighting     Co. 

N.  B.  214.  (Tex.  Civ.),  127  S.  W.  229. 

The  receiver  should   settle  the  A  receiver  takes  the  choses  in 
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other  hand,  he  has  full  jurisdiction  to  adjust,  under  the 
direction  of  the  court,  all  interests  and  demands  of  the 
bank.^  The  fact  of  his  appointment  naturally  suspends 
the  functions  of  the  bank  as  a  going  concern,^  although  it 
does  not  necessarily  revoke  the  charter  of  the  bank  or 
terminate  its  corporate  existence,^  except,  of  course, 
where  under  the  statutes  the  receiver  is  appointed  only 
in  proceedings  which  dissolve  the  corporation.  The  ap- 
pointment does  not  divest  attachments  or  like  liens  al- 
ready existing.^ 

In  a  case'  arising  in  Tennessee  a  corporation  was 
organized  under  an  act  of  Congress  as  a  banking  cor- 
poration and  was  organized  to  do  business  in  the  District 
of  Columbia  and  establish  branches  elsewhere.  It  became 
insolvent  and  commissioners  were  appointed  by  virtue  of 
an  act  of  Congress  to  liquidate  its  affairs  and  distribute 
its  assets  among  its  creditors  residing  in  the  several 
states.  The  court  held  that  from  the  date  of  its  insol- 
vency its  assets  within  a  foreign  state  became  a  trust 
fund  for  the  benefit  of  its  creditors,  and  that  the  chancery 
court  had  jurisdiction  to  administer  its  assets  and  enjoin 
separate  creditors  from  prosecuting  independent  suits 

action  of  a  bank  in  the  condition  pose    the    reply.      Union    Bank   v. 

obtaining  at  the   time   of  his   ap-  Kanturk    Realty    Corporation,    72 

pointment  and  subject  to  all  set-  Misc.  Rep.  96,  129  N.  Y.  Supp.  635. 

offs  against  the   bank.     Steelman  4  Davenport    v.     City     Bank    of 

V.  Atchley,  98  Ark.  294,  135  S.  W.  Buffalo,  etc.,  9  Paige   (N.  Y.)    12; 

902,  32   L.  R.  A.   (N.  S.)    1060;    Nix  Miami   Exporting  Co.  v.   Gano,   13 

V.   Ellis,    118   Ga.   345,   98   Am.  St,  Ohio    269;     Sanford    v.    Kentucky 

Rep.  Ill,  45  S.  E.  404.  Trust    Co.    Bank,    1    Mete.    (Ky.) 

3  State  V.  State  Bank  of  Circle-  106. 

ville,  84  Kan.  366,  114  Pac.  381.  5  Ahrens  v.  State  Bank,  3  S.  C. 

In   collecting  the   assets   of  the  401. 

bank,   the   superintendent   can   do  «  Hubbard  v.  President,  etc.,  of 

so  by  action  in  the  name  of  the  Hamilton   Bank,   7    Mete.    (Mass.) 

bank,  and  where  a  verified  coun-  340;    Earle    v.    Pennsylvania,    178 

terclaim  is  interposed  requiring  a  U.  S.  449,  44  L.  Ed.  1146,  20  Sup. 

verified  reply,  he  or  his  deputy  is  Ct.  915. 

vested   with   power,    as    an    agent  7  In  Leipold  v.  Marony,  75  Tenn. 

of  the  bank,  to  verify  and  inter-  (7  Lea)    128. 
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against  the  common  assets.  The  court  held  tliat  the  com- 
missioners were  vested  by  the  act  of  Congress  with  the 
title  to  its  property  as  a  statutory  conveyance  of  its 
property  for  the  benefit  of  its  creditors. 

But  it  has  been  held  that  the  mere  appointment  of  a 
receiver  over  a  corporation  does  not  transfer  title  to 
real  property  belonging  to  it  in  another  state. 

The  court  referred  to  a  distinction  between  personal 
property  and  real  property  and  conceded  that  the  title  to 
personal  property  on  account  of  having  no  situs  might 
pass  by  operation  of  law.  The  court  said:  *'If  titles 
could  be  affected  by  local  laws  or  decisions  of  courts  of 
another  state,  of  what  avail  would  be  all  our  registry 
laws?  A  party  might  appear  on  the  record  to  be  the 
owner  of  valuable  real  property,  the  title  to  which  had 
been  transferred  to  another  by  operation  of  law  or  a 
decision  of  a  court  of  another  state.  Aside  from  the 
question  of  policy,  it  is  an  unanswerable  objection  to  the 
right  set  up  by  the  interpleading  claimant  that  the  laws 
of  Illinois  have  not  provided  that  title  to  lands  within  the 
limits  of  the  state  may  be  transferred  by  operation  of  the 
laws  of  a  foreign  state,  or  the  decision  of  its  courts. 
Lands  can  only  be  alienated  in  the  mode  prescribed  by 
our  laws.  "^ 

Of  course  a  difficulty  of  the  character  mentioned  in 
the  case  just  referred  to  can  be  obviated,  where  it  exists, 
by  the  use  of  an  ancillary  receivership. 

A  receiver  of  an  insolvent  bank  is  required  to  allow 
the  prosecuting  officers  to  examine  the  books  and  papers 
to  ascertain  its  condition  and  whether  its  officers  had 
criminally  received  deposits  after  the  bank  had  become 
insolvent.^ 

8  City    Ins.    Co.    v.    Commercial  9  McElree  v.  Darlington,  187  Pa. 

Bank,  68  111.  348.  St.   593,    67   Am.   St.    Rep.   592,   41 

Atl.  456. 
II  Rec— 82 
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§  451.     General  Powers  of  Receiver  of  National  Banks. 

A  receiver  of  a  national  bank  appointed  by  the  Comp- 
troller of  the  Currency  under  the  National  Banking  Act 
is  an  officer  of  the  United  States  and  not  an  agent  of  the 
bank.^ 

The  power  of  a  receiver  appointed  by  the  Comptroller 
over  a  national  bank  is  measured  by  the  terms  of  the 
statute,  and  such  powers  as  are  incident  to  the  due  and 
proper  performance  by  him  of  the  functions  of  his 
office.^     His  power,  under  the  direction  of  the  Comp- 


1  United  States  v.  V^eitzel,  246 
U.  S.  533,  62  L.  Ed.  872,  38  Sup. 
Ct.  381. 

In  Case  v.  Terrell,  78  TJ.  S. 
(11  V^all.)  199,  20  L.  Ed.  134,  it  is 
held  that  the  receiver  of  a  national 
bank,  where  operations  have  been 
suspended  by  the  comptroller  of 
the  currency  for  causes  specified 
in  the  National  Currency  Act,  in 
no  sense  represents  the  govern- 
ment and  has  no  power  to  sub- 
ject the  government  to  the  juris- 
diction of  the  courts.  Neither  has 
the  comptroller  such  power. 

Persons  sued  by  a  receiver  ap- 
pointed by  the  comptroller  under 
the  National  Banking  Act  can  not 
inquire  into  the  regularity  of  his 
appointment.  Cadle  v.  Baker,  87 
U.  S.  (20  Wall.)  650,  22  L.  Ed. 
448. 

An  action  against  a  receiver  of 
a  national  bank  appointed  by  the 
Comptroller  of  the  Currency  is 
one  arising  under  the  laws  of  the 
United  States  and  hence  within 
the  jurisdiction  of  a  federal  court. 
Auten  V.  United  States  Nat.  Bank, 
174  U.  S.  125,  43  L.  Ed.  920,  19 
Sup.  Ct.  628. 

A  debtor  of  a  national  bank  in 
the  hands  of  a  receiver  can  not 


question  the  authority  of  such  re- 
ceiver to  act  in  respect  to  its 
affairs.  Jacobson  v.  Berry,  135  111. 
App.  415. 

A  certificate  of  the  receiver's 
appointment  from  the  comptroller 
is  satisfactory  evidence  of  the  ap- 
pointment. Piatt  v,  Crawford,  8 
Abb.  Pr.  N.  S.  (N.  Y.)  297;  Piatt 
v.  Beebe,  57  N.  Y.  339;  Tapley  v. 
Martin,  116  Mass.  275;  Thatcher 
v.  West  River  Nat.  Bank,  19  Mich. 
196. 

In  Gibson  v,  Peters,  1-50  U.  S. 
342,  37  L.  Ed.  1104,  14  Sup.  Ct. 
134,  it  was  held  that  a  receiver 
of  a  national  bank  is  an  officer 
and  agent  of  the  United  States 
within  the  meaning  of  those  terms 
as  used  in  Rev.  Stat.  §  380,  pro- 
viding that  all  suits  and  proceed- 
ings arising  out  of  the  provisions 
of  the  law  governing  national 
banking  associations  in  which  the 
United  States  or  any  of  its  officers 
or  agents  are  parties,  shall  be 
conducted  by  the  district  attor- 
neys of  the  several  districts  un- 
der the  supervision  of  the  solici- 
tor of  the  treasury. 

2  "It  is  for  the  comptroller  to 
decide  when  it  is  necessary  to 
institute   proceedings  against   the 
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troller,  is  express  as  to  the  cellectioa  of  all  Jehts,  dues, 
and  claims  belonging'  to  tiie  bank,  and  under  the  orders 
of  a  court  of  competent  jurisdiction  he  may  sell  or  com- 
pound all  bad  or  doubtful  debts,  and  sell  all  the  real  and 
personal  property  of  the  bank,  on  .suck  terras,  a^?  the  court 
shall  direct,  and  may  enforce  the  individual  liability  of 
the  stockholders  when  necessary  to  do  so  in  order  to  pay 
the  debts,  such  action  being  in  his  own  name  and  against 
the  stockholders  individually.^ 

The  receiver's  title  to  the  property  and  assets  of  a 
national  bank  is,  in  the  main,  similar  to  that  of  other 
receiverships,  and  as  a  rule,  he  succeeds  to  the  title  of  the 
bank,  and  takes  its  property  and  assets  in  precisely  the 
condition  it  is  in  at  the  time  of  his  appointment,  subject 
to  all  then  existing  liens  thereon,  or  rights  therein.^  It  is 


stockholders  to  enforce  their  per- 
sonal liability,  and  whether  the 
whole  or  a  part,  and  if  only  a  part, 
how  much  shall  be  collected. 
These  questions  are  referred  to 
his  judgment  and  discretion  and 
his  determination  is  conclusive. 
The  stockholders  can  not  contro- 
vert it.  It  is  not  to  be  questioned 
in  the  litigation  that  may  ensue. 
He  may  make  it  at  such  time  as 
he  may  deem  proper  and  upon 
such  data  as  shall  be  satisfactory 
to  him.  This  action  on  his  part 
is  indispensable  whenever  the  per- 
sonal liability  of  the  stockholders 
is  sought  to  be  enforced  and  must 
precede  the  institution  of  the  suit 
by  the  receiver.  The  fact  must 
be  distinctly  averred  in  all  such 
cases  and  if  put  in  issue  must  be 
proved."  Kennedy  v.  Gibson,  75 
U.  S.  (8  V7all.)  498,  19  L.  Ed.  476; 
Adams  v.  Johnson  ("Bowden  v. 
Johnson")  107  U.  S.  251,  27  L.  Ed. 
386,  2  Sup.  Ct.  246;  Piatt  v.  Craw- 
ford, 8  Abb.  Pr.  N.  S.  (N.  Y.)  297. 


A  receiver  appointed  by  the  comp- 
troller is  an  agent  of  the  United 
States,  and  is  limited  in  his  func- 
tions by  the  object  of  the  receiver- 
ship, and  the  duties  which  it  in- 
volves. He  can  not  sell  the  prop- 
erty of  the  bank  in  the  absence  of 
an  order  of  a  court  of  competent 
jurisdiction,  or  on  terms  in  con- 
flict with  such  order.  He  can 
not  by  an  executory  contract 
change  the  estate  of  the  bank  un- 
less authorized  so  to  do  under  the 
provisions  of  the  statute  and  the 
order  of  court.  And  persons  deal- 
ing with  a  receiver  are  bound  to 
take  notice  of  his  authority  to 
act,  and  contract  with  him  at  their 
peril.  Ellis  v.  Little,  27  Kan.  707, 
41  Am.   Rep.  434. 

3  Adams  v.  Johnson  ("Bowden 
V.  Johnson")  107  U.  S.  251,  27 
L.  Ed.  386,  2  Sup.  Ct.  246;  Ken- 
nedy V.  Gibson,  75  U.  S.  (8  Wall.) 
498,  19  L.  Ed.  476. 

4  The  receiver  derives  no  title 
to  funds  held  by  the  bank  in  trust. 
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the  general-.cluty.  of.-tlre  v^^goiver  to  collect  the  assets  of 
the  bapk.  and  reduce  them  to  possession  by  suit  or  other- 
wise.^ 'He  stands,  however,  in  the  place  of  the  bank  in 


Welles  V. -stout,, 3,8  Fed,  .807..  Nor,: 
to  property  in  the  custody  of  the 
bank  which  it  does  not  own.  Corn 
Exch.  Bank  v.  Blye,  101  N.  Y.  303, 
4  N.  E.  635.  Personal  property 
of  an  insolvent  national  bank  in 
the  hands  of  a  receiver  appointed 
pursuant  to  U.  S.  Rev.  Stat.  §  5234, 
remains  exempt  from  taxation  un- 
der state  laws.  Rosenblatt  v. 
Johnston,  104  U.  S.  462,  26  L.  Ed. 
832.  This  is  because  the  cor- 
porate capacity  of  the  bank  does 
not  cease  on  the  appointment  of 
a  receiver.  First  Nat.  Bank  of 
Bethel  v.  National  Pahquioque 
Bank,  81  U.  S.  (14  Wall.)  383,  20 
L,  Ed.  840;  Kennedy  v.  Gibson, 
75  U.  S.  (8  Wall.)  498,  19  L.  Ed. 
476;  National  Bank  of  Metropolis 
V.  Kennedy,  84  U.  S.  (17  Wall.) 
19,  21  L.  Ed.  554.  The  right  of 
set-off  exists  in  favor  of  a  defen- 
dant against  whom  a  receiver  is 
proceeding  to  make  a  debt  due 
from  him  to  the  bank.  Armstrong 
V.  Warner,  49  Ohio  St.  376,  17 
L.  R.  A.  466,  31  N.  E.  877.  The 
closing  of  a  bank  by  order  of  the 
examiner,  the  appointment  of  a 
receiver,  and  its  dissolution  by 
decree  of  a  circuit  court  neces- 
sarily transfers  the  assets  of  the 
bank  to  the  receiver.  The  re- 
ceiver takes  the  assets  in  trust 
for  creditors  and  in  the  absence 
of  a  statute  to  the  contrary  sub- 
ject to  all  claims  and  defenses 
that  might  have  been  interposed 
against  the  insolvent  corporation. 
The  ordinary  equity  rule  of  set- 
off in  case  of  insolvency  is  that 
where  the  mutual  obligations  have 


.grown  out  of  the  same  trans- 
action, insolvency  on  the  one  hand 
justifies  the  set-off  of  the  debt 
due  on  the  other,  and  this  rule  ap- 
plies to  insolvent  national  banks, 
and  it  is  held  that  the  closing  of 
a  national  bank  by  order  of  the 
examiner,  the  appointment  of  a 
receiver,  and  its  dissolution  by  de- 
cree of  the  circuit  court,  neces- 
sarily transfer  the  assets  of  the 
bank  to  the  receiver  who  holds 
the  assets  in  trust  for  the  credi- 
tors, and  in  the  absence  of  a  stat- 
ute to  the  contrary,  subject  to  all 
claims  and  defenses  that  might 
have  been  interposed  against  the 
insolvent  corporation.  Scott  v. 
Armstrong,  146  U.  S.  499,  36  L.  Ed. 
1059,  13  Sup.  Ct.  148. 

5  The  receiver  of  a  national 
bank  is  entitled  to  a  surrender  of 
such  property  as  has  been  pur- 
chased with  money  of  the  bank. 
If  it  can  be  shown  that  money  in 
a  general  fund  belonged  to  the 
bank,  and  was  appropriated  to  buy 
property,  it  may  be  reached. 
Peters  v.  Bain,  133  U.  S.  670,  33 
L.  Ed.  696,  10  Sup.  Ct.  354. 

The  receiver  of  a  bank  who  has 
succeeded  to  all  its  rights  and 
interests  may  move  to  set  aside 
an  attachment  against  such  prop- 
erty on  the  ground  of  irregularity. 
Bowen  v.  First  Nat.  Bank,  34  How. 
Pr.  (N.  Y.)  408. 

A  transfer  of  securities  by  a 
national  bank,  if  made  in  contem- 
plation of  insolvency,  is  fraudu- 
lent under  the  statute,  although 
there  was  no  such  intention  on  the 
part  of  the  receiving  bank  or  even 
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suspicion  that  the  transferring 
bank  was  insolvent  or  contem- 
plated insolvency.  National  Se- 
curity Bank  v.  Butler,  129  U.  S. 
223,  32  L.  Ed.  682,  9  Sup.  Ct.  281. 

Receivers  of  a  bank  may  under 
proper  circumstances  stop  in 
transit,  and  take  possession  of, 
money  and  bullion  consigned  to 
a  correspondent  bank.  Dexter 
Horton  Nat.  Bank  of  Seattle, 
Wash.  V.  Hawkins,  193  Fed.  363, 
113  C.  C.  A.  287. 

In  National  Bank  of  Metropolis 
V.  Kennedy,  84  IT.  S.  (17  Wall.) 
19,  21  L.  Ed.  554,  it  is  held  that  a 
receiver  of  a  national  bank  ap- 
pointed by  the  comptroller  of  the 
Currency  under  the  50th  section 
of  the  National  Banking  Act,  may 
sue  for  demands  due  the  bank,  in 
his  own  name,  as  receiver,  or  in 
the  name  of  the  bank,  and  is  not 
obliged  to  get  an  order  from  the 
comptroller  for  such  purpose.  Ken- 
nedy v.  Gibson,  75  U.  S.  (8  Wall.) 
498,  506,  19  L.  Ed.  476,  479;  First 
Nat.  Bank  of  Bethel  v.  National 
Pahquioque  Bank,  81  U.  S.  (14 
Wall.)   383,  20  L.  Ed.  840. 

A  suit  by  a  receiver  to  collect 
indebtedness  due  his  insolvent 
bank  may  be  brought  properly  in 
a  state  court.  Piatt  v.  Crawford, 
8  Abb.  Pr.  N.  S.  (N.  Y.)  297.  To 
the  same  effect  are  Case  v.  Ber- 
win,  22  La.  Ann.  321;  Brinckerhoff 
V.  Bostwick,  88  N.  Y.  52;  Acker- 
man  V.  Halsey,  37  N.  .7.  Eq.  356. 
Tn  this  case  it  was  held  that  where 
a  receiver  of  an  insolvent  bank 
refuses  to  bring  suit,  a  creditor 
and  stockholder  may,  for  the  ben- 
efit of  himself  and  for  such  other 
creditors  and  stockholders  as  elect 
to  join,  maintain  a  suit  against  the 
president  and  directors  for  gross 


official  neglect  and  mismanage- 
ment, whereby  the  bank  was 
ruined. 

Receivers  of  national  banking 
associations  as  such  have  not  the 
privilege  in  all  cases  of  being  sued 
in  the  United  States  courts  and 
can  not  remove  such  cases  against 
them  from  the  state  courts  to  the 
United  States  courts.  Bird  v. 
Cockrem,  2  Woods  32,  Fed.  Cas. 
No.   1429. 

In  Hendee  v.  Connecticut  &  P. 
R.  R.  Co.,  26  Fed.  677,  23  Blatchf. 
453,  it  was  held  that  where  a  re- 
ceiver of  a  national  bank  ap- 
pointed by  the  comptroller  has 
possession  of  bonds  pledged  to  the 
bank  for  a  debt  and  has  obtained 
an  order  for  the  sale  thereof  and 
a  suit  is  brought  in  a  foreign 
country  against  the  receiver  to 
recover  the  bonds,  such  suit  may 
be  restrained  on  a  bill  filed  by 
the  receiver.  Cf.  Piatt  v.  Beach, 
2  Ben.  303,  Fed.  Cas.  No.  11,215 

In  Yardley  v.  Dickson,  47  Fed. 
835,  a  receiver  of  a  national  bank 
brought  suit  in  the  circuit  court 
to  recover  an  indebtedness  due  the 
bank  without  regard  to  the  amount 
involved. 

A  receiver  of  an  insolvent  na- 
tional bank  is,  in  the  execution  of 
its  duties,  an  agent  and  officer  of 
the  United  States,  and  actions 
brought  by  him  to  recover  assess- 
ments upon  stockholders  for  the 
payment  of  debts  of  the  bank  are 
suits  at  the  common  law  brought 
by  an  officer  of  the  United  States 
under  the  authority  of  an  act  of 
congress,  of  which  cases  the  cir- 
cuit court  has  concurrent  jurisdic- 
tion with  the  district  court,  without 
regard  to  the  amount  sued  for. 
Price  v.  Abbott,  17  Fed.  506. 
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In  Frelinghuysen  v.  Baldwin,  12 
Fed.  395,  it  is  held  that  a  re- 
ceiver of  a  national  bank  is  an 
officer  of  the  United  States,  and 
as  such  may  sue  in  the  federal 
courts  in  the  district  in  which  the 
bank  is  located. 

The  appointment  of  a  receiver 
does  not  relieve  the  bank  from  a 
suit  against  it.  First  Nat.  Bank 
of  Bethel  v.  National  Pahquioque 
Bank,  81  U.  S.  (14  Wall.)  383.  393, 
20  L.  Ed.  840,  843. 

In  Movius  V.  Lee,  30  Fed.  298, 
24  Blatchf.  291,  it  is  held  that  a 
receiver  of  a  national  bank  has 
power  to  enforce  against  its  di- 
rectors individual  claims  for 
losses  incurred  through  the  non- 
performance and  the  negligent 
performance  of  their  duties  in  the 
district  court  of  the  United  States. 
A  receiver  of  an  insolvent  bank 
has  no  greater  rights  than  the 
bank  in  a  fund  against  which  the 
bank  had  given  a  check  which  con- 
stituted an  equitable  transfer  or 
appropriation  of  the  fund.  Fourth 
Street  Bank  v.  Yardley,  165  U.  S. 
634,  41  L.  Ed.  855. 

A  receiver  of  a  national  bank, 
appointed  by  the  comptroller  un- 
der the  national  banking  act  may 
sue  for  demand  due  such  bank  in 
his  own  name,  or  in  the  name  of 
the  bank.  He  is  not  required  to 
get  an  order  of  the  comptroller 
for  such  purpose.  It  is  a  part  of 
his  official  duty  to  collect  the  as- 
sets. National  Bank  of  Metrop- 
olis V,  Kennedy,  84  U.  S.  (17 
Wall.)  19,  21  L.  Ed.  554;  First 
Nat.  Bank  of  Bethel  v.  National 
Pahquioque  Bank,  81  U.  S.  (14 
Wall.)  383,  20  L.  Ed.  840. 

In  Ellis  v.  Little,  27  Kan.  707, 
41   Am.    Rep.   434,   a  receiver   ap- 


pointed by  the  comptroller  of  cur- 
rency  was   held   to   be   the   agent 
of  the  United  States,  and  is  lim- 
ited  as   to   his   functions    by   the 
object  of  the  receivership  and  the 
duties    it    involves.      Such    a    re- 
ceiver, upon  the  order  of  a  court 
of   record    of    competent   jurisdic- 
tion,   may    sell    or    compound    all 
bad  or  doubtful  debts,  and  on  a 
like   order  may   sell   all  the   real 
estate   and   personal  property   on 
such  terms  as  the  court  shall  di- 
rect; but  he  can  not  sell  the  prop- 
erty of  the  bank  in  the  absence 
of  such  order,  or  upon  terms  in 
conflict  with  the  direction  of  the 
order.     He   can  not,   as   such  re- 
ceiver,  charge   the   estate   of  the 
bank  with  his  executory  contract 
unless  authorized  so  to  do  under 
the    provisions    of    the    National 
Banking  Act  and  the  order  of  a 
court    of    competent    jurisdiction 
obtained  under  the  terms  of  the 
act.      A    receiver    directed    by    a 
court  to  sell  the  assets  of  a  bank 
"on  such  terms  and  in  such  man- 
ner as  in  his  judgment  shall  be  for 
the  best  interest  of  the  creditors 
and  all  interested  in  the  bank  and 
its     assets,"     is    not    empowered 
thereby    to    exchange,    barter,    or 
trade   the   property    of   the    bank 
for    other    or    different    property. 
Persons  dealing  with  the  receiver 
of  a  national  bank  in  his  official 
capacity  are  bound  in  law  to  take 
knowledge  of  his  authority  to  act, 
and  where  he  acts  in  excess  of  his 
authority,  the  persons  with  whom 
he   deals   contract  at  their   peril, 
and  the  estate  of  the  bank  can  not 
be  charged  for  the  default  or  in- 
ability of  the  receiver  to  perform 
the  contract. 

In    Barrett    v.    Henrietta    Nat. 
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respect  to  property  equitably  belonging  to  third  persons^ 
and  such  third  persons  may  recover  their  property  from 
himJ 

In  other  words  the  receiver  of  a  national  bank  deals 
with  its  assets  and  protects  them  for  whom  it  may  concern 
including  the  stockholders.^  It  has  been  held  in  Vermont 
that  the  receiver  of  a  national  bank  has  by  virtue  of  his 
appointment  under  the  Federal  Banking  Act  the  legal 
title  to  the  assets  of  the  banks  and  that  as  a  consequence 
he  may  maintain  an  action  at  law  in  the  state  courts  in 
his  own  name  to  enforce  stockholders'  liability.^  Where 
the  receiver  finds  the  affairs  of  the  bank  in  confusion  and 
can  not  ascertain  the  nature  of  the  pledge  agreement 
involved  in  regard  to  stock  or  paper  pledged  as  collateral, 
it  is  his  duty  to  ascertain  and  assert  fully  the  pledge 
obligations  and  liabilities  arising  from  the  transaction.^® 

The  appointment  of  a  receiver  for  a  national  bank  does 
not  amount  to  dissolution  of  the  corporation  and  the  bank 
continues  to  exist  and  may  sue  and  be  sued  where  it  is 

Bank,  78  Tex.  222,  14  S.  W.  569,  possession  maintain  an  action  of 

it  is  held  that  the  law  regulating  replevin.      Corn    Exch.    Bank    v. 

the    appointment   of   receivers    of  Blye,  101  N.  Y.  303,  4  N.  E.  635. 

the  property  of  national  banks  and  s  United   States  v.  Weitzel,   246 

declaring  their  powers  and  duties  u.  S.  533,  62   L.   Ed.  872,  38   Sup. 

does  not  recognize  the  existence  Ct.  381. 

of  power  in  the  receiver  to  con-  9  Fish  v.  Olin,  76  Vt.  120,  1  Ann. 

tract  with  an  attorney  regarding  cas.  295,  56  Atl.  533.    The  receiver 

a  mortgage  held  by  the  bank  and  jj^s  been  considered  the  statutory 

give  the  attorney  a  portion  of  the  assignee  of  the  national  banking 

property  or  money  realized.  association.     Kennedy   v.   Gibson, 

6  Skud  V.  Tillinghast,  195  Fed.  75  U.  S.  (8  Wall.)  498,  19  L.  Ed. 
1,  115  C.  C.  A.  83.  476.     And  his   title  to  the  bank's 

7  A  person  claiming  title  to  assets  has  also  been  regarded 
property  in  the  possession  of  the  similar  to  that  of  an  assignee  in 
receiver  of  a  national  bank  which  bankruptcy.  Casey  v.  La  Societe 
came  into  his  possession  together  <ie  Credit  Mobilier,  2  Wpods 
with  other  property,  may  on  the  (U.  S.)   77. 

refusal  of  the  receiver  to  deliver         10  Wise  v.  Williams,  162  Fed.  161. 
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necessary  that  its  corporate  name  be  used  in  closing  up 
its  business. ^^ 

§  452.     Embezzlements  by  Receivers  of  National  Banks. 

The  receiver  of  a  national  bank  appointed  by  the  Comp- 
troller of  the  Currency  under  the  National  Banking  Act 
is  an  officer  of  the  United  States  and  not  an  agent  of  the 


11  Camp  V.  First  Nat.  Bank  of 
Ocala,  44  Fla.  497,  103  Am.  St.  Rep. 
173,  33  So.  241;  Moss  v.  Goodhart, 
209   Fed.   102. 

The  appointment  of  a  receiver 
for  a  national  bank  does  not 
amount  to  a  dissolution  of  the 
corporation  such  as  will  prevent 
the  rendition  of  a  judgment 
against  it.  Chemical  Nat.  Bank 
V.  Hartford  Deposit  Co.,  161  U.  S. 
1,  40  L.  Ed.  595,  16  Sup.  Ct.  439; 
Rosenblatt  v.  Johnston,  104  U.  S. 
462,  26  L.  Ed.  832. 

In  First  Nat.  Bank  of  Bethel  v. 
National  Pahquioque  Bank,  81 
U.  S.  (14  Wall.)  383,  20  L.  Ed. 
840;  Oklahoma  City  Nat.  Bank  v. 
Ezzard,  58  Okla.  251,  159  Pac.  267. 

In  New  York  Security  Bank  v. 
Commonwealth  Nat.  Bank,  2  Hun 
(N.  Y.)  287,  it  is  held  that  where 
a  receiver  of  a  bank  has  been  ap- 
pointed under  the  National  Cur- 
rency Act  the  bank  still  continues 
to  exist  and  a  suit  is  properly  in- 
stituted against  it  and  the  defense 
is  made  by  it. 

In  Central  Nat.  Bank  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  104  U.  S. 
54,  26  L.  Ed.  693,  it  is  held  that  a 
national  bank  in  voluntary  liquida- 
tion under  the  statute  is  not 
thereby  dissolved  as  a  corpora- 
tion and  may  sue  and  be  sued  by 
name  for  the  purpose  of  winding 
up  its  business. 

Cf.    National   Pahquioque   Bank 


v.  Bethel  First  Nat.  Bank,  36 
Conn.  325,  4  Am.  Rep.  80;  Turner 
v.  First  Nat.  Bank,  26  Iowa  562. 

In  Turner  v.  First  Nat.  Bank,  26 
Iowa  562,  it  was  held,  in  a  pro- 
ceeding for  the  adjudication  of  a 
claim  against  a  national  bank  that 
has  suspended,  that  a  bank  and 
receiver  may  both  be  sued  jointly. 

In  Green  v.  Walkill  Nat.  Bank,  7 
Hun  (N.  Y.)  63,  it  was  held  that 
the  appointment  of  a  receiver  of 
a  national  bank  did  not  dissolve 
a  corporation  and  that  a  suit 
might  be  brought  against  both  the 
bank  and  the  receiver,  following 
the  decision  in  National  Pahqui- 
oque Bank  v.  Bethel  First  Nat. 
Bank,  36  Conn.  325,  4  Am.  Rep. 
80;  First  National  Bank  of  Bethel 
V.  National  Pahquioque  Bank,  81 
U.  S.  (14  Wall.)  383,  20  L.  Ed. 
840.  The  appointment  of  a  re- 
ceiver by  the  Comptroller  of  the 
Currency  and  placing  him  in 
charge  of  its  administration  does 
not  extinguish  the  corporation  or 
work  a  forfeiture  of  its  charter. 
Hutchison  v.  Crutcher,  98  Tenn. 
421,  37  L.  R.  A.  89,  citing  First  Nat. 
Bank  v.  National  Pahquioque  Bank, 
14  Wall.  383,  20  L.  Ed.  840;  Cen- 
tral Nat.  Bank  v.  Connecticut  Mut. 
L.  Ins.  Co..  104  U.  S.  54,  26  L.  Ed. 
693;  Rosenblatt  v.  Johnston,  104 
U.  S.  462,  26  L.  Ed.  832;  Chemical 
Nat.  Bank  v.  Hartford  Deposit  Co., 
161  U.  S.  1,  40  L.  Ed.  595. 
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bank  within  the  federal  statute  making  it  an  offense  for 
officers  and  agents  of  national  banks  to  embezzle  and 
make  false  entries  since  the  court  will  not  by  intendment 
of  statutes  creating  and  defining  crimes  make  them  more 
comprehensive  than  the  legislature  has  done  by  the  lan- 
guage employed  in  the  statute,  even  though  there  would, 
witliout  such  construction,  be  no  statute  applying  to  em- 
bezzlement by  such  receivers.^ 

§  453.     Litigation  by  Receiver  to  Collect  Assets. 

Under  statutes  providing  that  under  certain  circum- 
stances the  affairs  of  a  bank  shall  be  turned  over  to  the 
superintendent  of  banks,  who  is  authorized  to  collect  its 
assets,  he  has  power  to  sue  in  the  name  of  the  bank  to 
avoid  a  fraudulent  transaction  of  its  officers.^  Litigation 
commenced  by  a  receiver  of  a  bank  in  his  efforts  to  re- 
duce its  assets  to  possession  is  under  the  control  of  the 
receivership  court.  The  court  may  refuse  to  allow  the 
receiver  to  discontinue  an  action  even  though  the  re- 
ceiver becomes  of  the  opinion  that  he  has  insufficient  evi- 
dence to  maintain  it,^  and  the  court  may  direct  the  re- 

1  United   States  v.  Weitzel,  246  by  them  as  receivers  will  have  the 

U.  S.  533,  62   L.   Ed.  872,  38   Sup.  same  effect  as  if  recovered  in  the 

Ct.  3810.  name  of  the  bank,  and  will  bar  the 

1  Montgomery  Bank  &  Trust  Co.  action  in  another  state.  Bank  of 
V.  Walker,  181  Ala.  368,  61  So.  951.  North    America    v,    Wheeler,     28 

2  People  V.  Bank  of  Staten  Isl-  Conn.  433,  73  Am.  Dec.  683. 

and,  124  N.  Y.  Supp.  474.  The  receiver  is  under  the  con- 
Leave  of  the  commissioner  of  trol  of  the  court,  as  is  the  prop- 
banking  to  sue  a  receiver  of  an  erty  of  which  he  is  receiver,  and 
insolvent  bank,  appointed  by  him,  while  the  court  will  not  permit 
is  not  necessary  in  order  to  main-  any  interference  with  such  prop- 
tain  a  suit  against  him.  Alleman  erty  without  its  leave,  neither  will 
V.  Sayre,  79  W.  Va.  763,  L.  R,  A.  it  withhold  such  property  from 
1917D,  1002,  91  S.  E.  805.  one  who  shows  that  he  is  entitled 
The  receivers  may  bring  suits,  to  it.  De  Forrest  v.  Coffey,  154 
either  in  their  own  names  or  in  Cal.  444,  98  Pac.  27. 
the  name  of  the  bank,  in  law  or  The  receivership  court  may  re- 
equity,  on  claims  in  favor  of  the  fuse  to  allow  a  claim  on  the  assets 
bank,   and   a  judgment   recovered  in  its  custody  to  be  litigated  in  an 
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ceiver  to  sue  all  parties  who  are  indorsers  on  a  note 
instead  of  one  only,  in  order  to  avoid  a  multiplicity  of 
suits. ^  The  court  may  approve  or  ratify  a  compromise 
of  an  indebtedness  or  claim  belonging  to  the  estate  and 
when  such  a  compromise  is  made  by  the  receiver  he  can 
not  afterwards  set  up  its  invalidity.^  The  receiver  in  his 
eiforts  to  recover  the  assets  of  the  bank  is  generally 
bound  by  the  estoppels  which  would  be  existent  as 
against  the  bank.^    Where  the  bank  would  be  bound  by 


independent  action,  and  may  ad- 
just tlie  matter  in  ttie  receivership 
proceeding.  State  v.  State  Banlc 
of  Circleville,  84  Kan.  366,  114  Pac. 
381. 

State  courts  have  concurrent 
jurisdiction  with  the  federal  courts 
in  an  action  brought  by  a  receiver. 
Thompson  V.  Schaetzel,  2  S.  D.  395, 
50  N.  W.  631. 

3  Citizens'  Trust  Co.  v.  Ward, 
195  Mo.  App.  223,  190  S.  W.  364. 

4  Walker  v.  Mutual  Alliance 
Trust  Co.,  196  Ala.  154,  71  So.  697. 

But  the  receiver  of  a  national 
bank  will  not  be  authorized  to 
compromise  the  liability  of  the 
stockholders  of  such  bank  who 
have  fraudulently  put  away  their 
property  for  the  purpose  of  avoid- 
ing their  liability  as  stockholders, 
although  by  such  compromise  a 
larger  sum  can  be  realized  for  the 
fund.  Re  Certain  Stockholders  of 
California  Nat.  Bank,  53  Fed.  38 
(see  U.  S.  Rev.  Stat.  §5234);  In 
re  St.  Albans  First  Nat.  Bank,  49 
Fed.  120,  it  is  held  that  a  receiver 
will  not  be  allowed  to  accept  a 
proposal  to  compromise  claims  for 
and  against  a  bank  by  surrender- 
ing all  the  remaining  assets  in 
consideration  of  money  sufficient 
to  make  a  certain  dividend,  the 
claims  in  favor  of  the  bank  appear- 


ing to  be  valid  and  enforceable  to 
a  much  greater  amount  than  those 
against  it.  A  receiver  of  a  national 
bank  on  order  of  a  court  of  record 
of  competent  jurisdiction  may 
compound  all  bad  or  doubtful 
debts.  U.  S.  Rev.  Stat.  §  5234.  See, 
Re  Piatt,  1  Ben.  534,  Fed.  Cas. 
No.  11,  211;  Kennedy  v.  Gibson, 
75  U.  S.  (8  Wall.)  498,  19  L.  Ed. 
476. 

The  receiver  may,  with  the  con- 
sent of  the  court,  compromise  a 
disputed  or  doubtful  claim.  Brooks 
V.  Neal,  223  Mass.  467,  112  N.  E. 
78;  Re  Croton  Ins.  Co.,  3  Barb.  Ch. 
(N.  Y.)  642. 

But  where  the  litigation  has  pro- 
ceeded to  the  point  that  a  question 
of  preferred  claims  is  involved  and 
a  creditor  has  a  right  to  appeal 
from  a  decree  allowing  the  claim 
as  preferred,  the  receiver  can  not 
compromise  with  the  successful 
claimant  without  the  consent  of 
his  aggrieved  creditor.  Empire 
State  Surety  Co.  v.  Carroll  County, 
194  Fed.  593,  114  C.  C.  A.  435. 

5  American  Exch.  Nat.  Bank  v. 
Council,  146  Ga.  580,  91  S.  E.  554; 
First  Nat.  Bank  v.  Bennett,  111 
Miss.  26,  71  So.  169;  Rhodes  v. 
Guhman,  156  Mo.  App.  344,  137 
S.  W.  88;  Harwood  v.  Ft.  Worth 
Nat.   Bank    (Tex.   Civ.  App.),   205 
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the  acts  of  its  officers  tlie  receiver  will  likewise  be  bound, 
and  where  the  acts  of  the  officers  are  of  such  a  nature 
that  no  imputation  of  knowledge  will  be  implied  to  the 
bank,  the  receiver  will  also  benefit  in  that  same  respect.® 
Where  the  statute  authorizes  the  receiver  to  sue  or 
compound  all  doubtful  debts  and  sell  the  personal  prop- 
erty of  the  bank  on  such  terms  as  the  court  may  direct, 
the  authority  includes  indebtedness  from  persons  which 


S.  W.  484;  Benedum  v.  First  Citi- 
zens' Bank,  72  W.  Va.  124,  78  S.  E. 
656. 

It  is  held  that  the  receiver  in, 
actions  by  him  occupied  no  better 
position  and  had  no  better  right 
than  the  corporation  over  whose 
property  he  was  appointed.  In 
Cutting  V.  Damerel,  88  N.  Y.  410. 

A  receiver  of  a  bank,  appointed 
by  virtue  of  the  state  banking 
laws,  has  no  power  superior  to 
those  of  an  assignee  appointed  by 
private  contract,  so  far  as  con- 
cerns the  relations  of  the  bank 
with  its  customers.  Williams  v. 
Johnson,  50  Mont.  7,  Ann.  Cas. 
1916D,  595,  144  Pac.  768. 

6  Godding  v.  Hall,  56  Colo.  579, 
140  Pac.  165;  Ward  v.  Oklahoma 
State  Bank,  51  Okla.  193,  151  Pac. 
852;  Fowler  v.  Peet,  170  Fed.  620; 
Harriman  Nat.  Bank  v.  Seldom- 
ridge,  240  Fed.  Ill,  153  C.  C.  A. 
147;  Pettingill  v.  MacWilliams,  26 
Ida.  344,  143  Pac.  524;  People's 
Nat.  Bank  v.  Cramer,  90  N.  J.  L. 
655,  101  Atl.  204;  Pemiscot  County 
Bank  v.  Wilson-Ward  Co.,  135 
Tenn.  426,  186  S.  W.  598. 

In  an  action  by  a  bank  receiver 
on  a  note,  a  plea  setting  up  that 
the  note  was  given  for  the  accom- 
modation of  the  bank's  cashier  to 
enable  him  to  pay  a  debt  owed  by 


him  personally  to  defendant,  and 
that  the  assistant  cashier  had 
falsely  stated  to  defendant  that 
the  cashier  paid  the  note,  and  that 
thereafter  defendant  had  on  de- 
posit in  the  bank  more  than 
enough  to  pay  the  note,  stated  a 
good  defense.  Davis  v.  McQueen, 
144  Ga.  457,  87  S.  E.  402. 

Where  the  receiver  in  insolvency 
of  a  bank  did  not  succeed  to  the 
rights  of  creditors  of  the  bank, 
he  was  not  entitled  to  sue  its  ven- 
dors to  recover  assets  appropri- 
ated by  the  former  owners  of  the 
bank.  Harrington  v.  First  Nat. 
Bank,  58  Tex.  Civ.  445,  125  S.  W. 
598. 

A  bank  advancing  money  to  an- 
other on  the  order  of  a  third  bank, 
indebted  to  one  receiving  the 
money,  has  a  claim  therefor  against 
the  receiver  of  the  third  bank,  re- 
gardless of  consummation  of  nego- 
tiations for  sale  of  stock  in  the 
bank  receiving  the  money.  Mc- 
Kinney  v.  United  States  Nat. 
Bank,  242  Fed.  48,  154  C.  C.  A.  640. 

Facts  showing  knowledge  or  im- 
putation of  knowledge  on  the  part 
of  the  bank  of  tne  fraudulent 
character  of  a  certified  check  is- 
sued by  the  insolvent  bank  may  be 
shown  as  against  the  receiver. 
Detroit  Nat.  Bank  v.  Union  Trust 
CO.,  158   Mich.  557,  123  N.  W.  28. 
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the  creditors  have  a  right  to  subject  to  the  payment  of 
their  claims.  Under  such  circumstances  the  receiver  may 
assign  the  choses  in  action  and  action  may  be  maintained 
thereon  by  the  assignee.^ 

Where  in  the  receivership  of  a  trust  company  an  order 
was  issued  requiring  payment  of  assets  to  the  receivers, 
a  branch  manager  is  guilty  of  contempt  in  paying  a  de- 
positor's balance  to  her  after  notice  of  the  order. ^ 

§  454.     Right  of  Receiver  in  Respect  to  Pledges  and  Collateral 
Agreements. 

The  receiver  takes  the  assets  of  the  bank  subject  to 
existing  equities  both  in  favor  of  and  against  the  bank 
of  which  he  is  appointed  receiver.  Hence  he  stands  in 
the  shoes  of  the  bank  in  respect  to  its  rights,  equities  and 
defenses  respecting  property  or  paper  held  by  the  bank 
as  collateral  security.^ 

A  temporary  receiver  of  a  bank  has  no  power  without 
instructions  of  the  court  to  surrender  collaterals  pledged 
as  security  for  a  loan  and  to  permit  an  otfset  of  the 
amount  on  deposit  in  the  bank.^ 

The  receiver  of  a  bank  which  is  acting  as  liquidator  of 
another  bank  under  a  contract  whereby  it  was  to  make 
advances  for  that  purpose  and  in  return  for  such  ad- 
vances was  to  receive  a  pledge  of  all  of  its  assets  and 
property  of  every  name,  nature  and  kind,  is  bound  by 
the  contract  and  also  entitled  to  avail  himself  of  the 
benefits  of  the  pledge.    The  dissolution  of  the  liquidating 

7  United  Securities  Co.  v.  Osten-  The  receiver  of  a  bank  takes  its 
berg,  60  Colo.  249,  152  Pac.  1163.  collateral  burdened  with  the  con- 

8  Camden  v.  Virginia  Safe  De-  ditions  of  the  pledge.  Pettingill 
posit  &  Trust  Corporation,  115  Va.  v.  MacWilliams,  26  Ida.  344,  143 
20,  78  S.  E.  596.  Pac.  524. 

1  Booth     V.     Atlanta     Clearing-  -  People,    etc.,    v.    St.    Nicholas 

House  Assn.,  132  Ga.  100,  63  S.  E.      Bank,  76  Hun  522,  28  N.  Y.  Supp. 
907;  Northrup  Nat.  Bank  v.  Yates      114. 
Center  Nat.  Bank,  98  Kan.  563,  159 
Pac.  403. 
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bank  is  not  tlie  equivalent  of  a  voluntary  abandonment  of 
the  task  of  liquidating.^ 

§  455.     Right  of  Receiver  to  Recover  on  Notes  Given  or  Held 
for  Purposes  of  Deceiving  Bank  Examiners. 

The  receiver  of  a  bank  can  not  recover  on  a  note 
which  was  given  to  the  bank  solely  as  an  accommodation.^ 
And  where  a  note  payable  to  the  bank  for  the  protection 
of  depositors  was  procured  by  fraudulent  representa- 
tions on  its  part  and  was  not  signed  by  all  the  parties 
who  were  represented  to  the  actual  signers  as  signers 
before  it  should  become  operative,  the  receiver  will  not  be 
allowed  to  recover  on  the  note.^  In  a  recent  case^  in  the 
federal  court  the  court  refused  to  allow  the  receiver  of 
a  bank  to  recover  on  notes  given  for  the  palpable  purpose 
of  deceiving  the  Comptroller  of  Currency  and  his  exam- 
iners in  respect  to  the  solvency  of  the  institution.  In 
that  case  the  bank  officials  entered  into  an  agreement  to 
accept  certain  worthless  notes  which  were  turned  over  to 
the  payor  of  a  note  payable  to  the  bank  in  payment  of  his 
note  and  not  to  enforce  the  note  against  him  otherwise 
than  in  that  manner.  The  court  took  the  position  that 
it  was  apparent  that  the  transaction  was  known  by  all 
of  the  parties  to  be  fraudulent  and  illegal  and  that  it 
would  for  that  reason  leave  the  parties  where  it  found 

3  Assets  Realization  Co.  V.  Roth,  Lauber,    240    Fed.    237;    Cutter   v. 

226  N.  Y.  370,  123  N.  E.  743.  Fry,   240   Fed.   238;    Yates   Center 

1  Peterson  v.  Tilllnghost,  192  Nat.  Bank  v.  Schaede,  240  Fed.  240. 
Fed.  287,  112  C.  C.  A.  545;  Chicago  In  Lyons  v.  Westwater,  173  Fed. 
Title  &  Trust  Co.  v.  Brady,  165  111,  the  court  refused  to  allow  a 
Mo.  197,  65  S.  W^.  303;  Brady  v.  recovery  on  a  note  executed  under 
Cobbs  (Tex.  Civ.  App.),  211  S.  W.  somewhat  similar  circumstances 
802.  but   not    so    flagrantly    Illegal,    on 

See,  also,  Stallo  v.  Wagner,  220  the    ground    that    there    was    no 

Fed.  360.  showing  that  it  was  necessary  to 

2  Brady  v.  Cobbs  (Tex.  Civ.  recover  on  the  note  in  order  to 
App.),  211  S.  W.  802.  pay    creditors    after    the    enforce- 

3  Yates    Center    Nat.    Bank    v.  ment   of   stockholders*    liability. 
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them  by  refusing  all  relief.*  The  court  expressed  its 
reluctance  at  refusing  relief  and  stated  that  ''had  the 
note  in  question  come  into  hands  of  an  innocent  holder 
for  value  before  its  maturity,"  it  would  have  been  en- 
forceable. Doubtless  if  only  the  rights  of  the  participants 
of  the  illegal  transaction  were  affected  the  rule  of  law  in 
respect  to  leaving  the  parties  in  the  condition  in  which 
the  court  finds  them  would  be  proper,  but  we  think  that 
the  learned  judge  who  rendered  the  opinion  failed  to 
give  proper  consideration  to  the  fact  that  the  rights  of 
innocent  creditors  were  seriously  affected  by  the  decep- 
tion which  allowed  a  bank  to  continue  in  business  by 
deceiving  the  bank  examiner  who  would  otherwise  have 
closed  it.  A  bank  being  a  quasi-public  utility  on  account 
of  the  general  necessity  for  banking  facilities  and  inabil- 
ity of  its  patrons  to  know  of  its  solvency  except  through 
public  officials  charged  with  that  duty,  it  seems  to  us 
that  acts  on  the  part  of  parties  of  the  character  under 
discussion  should  be  deemed  to  affect  the  rights  of  inno- 
cent persons  in  the  same  manner  as  a  bona  fide  transfer 
of  the  note  would  be  regarded  and  should  not  be  allowed 
to  prevent  a  recovery  by  the  receiver  on  notes  executed 
for  such  a  purpose. 

In  another  case,^  however,  the  court  under  a  somewhat 
similar  state  of  facts  allowed  a  recovery  upon  the  note, 
the  court  saying:  *'If,  however  ...  in  truth,  the 
transaction  was  a  mere  trick  to  make  it  appear  to  the 
government  and  to  the  creditors  and  stockholders  of  the 
bank  that  it  had  a  valuable  note  when  in  fact  it  did  not 
have  one,  the  result  must  be  the  same,  for,  when  parties 
employ  legal  instruments  of  an  obligatory  character  for 
fraudulent  and  deceitful  purposes,  it  is  sound  reason,  as 
well  as  pure  justice,  to  leave  him  bound  who  has  bound 

4  Citing  Rankin  v.  City  National  19  Sup.  Ct.  839;  same  case,  below, 

Bank,  208  U.  S.  541,  52  L.  Ed.  610,  Hoffman  v.  McMullen,  83  Fed.  372, 

2S  Sup.  Ct.  346;  McMullen  v.  Hoff-  28  C.  C.  A.  178,  45  L.  R.  A.  410. 
man,  174  U.  S.  639,  43  L.  Ed.  1117,  5  Pauly  v.  O'Brien,  69  Fed.  460. 
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himself.  It  will  never  do  for  the  courts  to  hold  that  the 
officers  of  a  bank,  by  the  connivance  of  a  third  party,  can 
give  to  it  the  semblance  of  solidity  and  security,  and, 
when  its  insolvency  is  disclosed,  that  the  third  party  can 
escape  the  consequences  of  his  fraudulent  act. ' ' 

And  in  a  Pennsylvania  case®  it  was  held  that  the  re- 
ceiver should  be  allowed  to  recover  upon  a  note  given 
as  part  of  a  scheme  to  deceive  the  bank  examiner  not- 
withstanding the  bank's  agreement  with  the  maker  that 
he  should  not  be  held  liable  thereon  and  notwithstanding 
that  the  bank  itself  could  not  recover  upon  the  note. 

§  456.     Whether  Leave  of  Court  Necessary  to  Sue  Receiver 
Appointed  by  Bank  Commissioner  or  Like  Official. 

Under  a  statute  which  impliedly  sanctioned  suits 
against  the  receiver  of  an  insolvent  bank,  appointed  by 


6  Lyons  v.  Benney,  230  Pa.  117, 
34  L.  R.  A.  (N.  S.)  105,  79  Atl.  250. 

In  this  connection  see,  also, 
Hurd  V.  Kelly,  78  N.  Y.  588,  34  Am. 
Rep.  567;  Bert  v.  Tliiel,  79  N.  Y. 
15;  Sickles  v.  Herold,  149  N.  Y. 
332,  43  N.  E.  852,  affirming  15  Misc. 
Rep.  116,  36  N.  Y.  Supp.  488;  State 
Bank  v.  Kirk,  216  Pa.  St.  452,  65 
Atl.  932;  People's  Bank  v.  Stroud, 
223  Pa.  St.  33,  72  Atl.  341;  Domin- 
ion Trust  Co.  V.  Ridall,  249  Pa.  St. 
122,  94  Atl.  464. 

In  Golden  v.  Cervenka,  278  111. 
409,  116  N.  E.  273,  one  bank  fur- 
nished to  another  bank  $1,200,000 
in  cash,  which  it  exhibited  to  the 
state  auditor,  who,  upon  counting 
the  same,  issued  his  certificate  to 
the  effect  that  the  bank  had  that 
sum  of  money  in  cash  in  its  pos- 
session ready  to  do  business  with. 
The  occasion  was  the  conversion 
of  a  national  bank  into  a  state 
bank,  and  the  exhibition  of  money 


was  for  the  purpose  of  performing 
statutory  requirements.  After  the 
issuance  of  the  certificate  the 
money  was  returned  to  the  bank. 
The  bank  had  given  the  money  in 
response  to  a  cashier's  check, 
which  was  returned  to  the  drawer 
afterwards.  It  did  not  appear  that 
the  bank  advancing  the  money  did 
so  as  part  of  a  scheme  to  deceive 
any  one.  The  newly  organized 
bank  became  defunct  and  was 
placed  in  the  hands  of  a  receiver. 
In  a  suit  by  the  receiver  to  re- 
cover the  $1,200,000  so  used  in  or- 
ganizing, judgment  was  rendered 
in  favor  of  the  receiver. 

Vigorous  and  well-reasoned  dis- 
senting opinions  were  filed  by  two 
justices  to  the  effect  that  the  bank 
issuing  the  cashier's  check  was 
solvent  at  the  time,  and  hence 
no  one  was  injured.  The  dissent- 
ing opinions  go  into  the  organiz- 
ing of  such  banks  and  the  methods 
employed  as  a  matter  of  practice. 
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the  Commissioner  of  Banking  and  whicli  omitted  any 
requirements^  of  an  application  to  tlie  appointing  officer 
for  leave  or  consent  to  institute  a  suit,  it  was  held  that 
he  could  be  sued  without  obtaining  leave  of  court  inas- 
much as  the  receiver  was  not  a  judicial  officer  and  was  not 
a  representative  of  the  court  in  the  receivership  proceed- 
ings. The  court^  in  so  holding,  referred  to  the  statute 
under  which  the  receiver  was  appointed  by  the  Commis- 
sioner of  Banking,  and  said:  "It  makes  it  the  duty  of 
the  receiver,  on  the  order  of  the  commissioner  to  pay 
ratable  dividends  of  the  money  in  his  hands,  on  all  such 
claims  as  may  have  been  proved  to  his  satisfaction  or 
adjudicated  in  a  court  of  competent  jurisdiction.  The 
status  of  a  receiver  appointed  by  an  executive  officer  is 
not  analogous  to  that  of  one  appointed  by  a  court  in  a 
judicial  proceeding,  for  the  latter  is  under  judicial  con- 
trol, and  the  property  in  his  hands  is  actually  subject  to 
judicial  power.  An  unauthorized  suit  against  him  would 
be  an  encroachment  upon  the  court's  jurisdiction  of  the 
subject-matter  of  the  suit  in  which  he  was  ajjpointed.  For 
these  reasons,  a  receiver  appointed  by  a  court  can  not 
be  sued  without  leave  of  the  appointing  court.  In  the 
case  of  a  receiver  appointed  by  an  executive  officer,  pur- 
suant to  law,  the  property  he  takes  charge  of  has  not  been 
brought  within  the  jurisdiction  of  any  court  by  procedure 
against  it.  There  is  no  seizure  or  attachment  of  the 
judicial  power.  The  commissioner  having  the  power  of 
appointment  is  an  executive  officer  and  the  receiver 
appointed  is  a  state  officer  of  subordinate  autho- 
rity, charged  with  duty  of  administration  of  the  funds 
in  his  hands,  in  accordance  with  law.  Such  is  the  status 
of  a  receiver  of  a  national  bank,  appointed  by  the  Comp- 
troller of  the  Currency.  Stephens  v.  Bernays  (C.  C),  44: 
Fed.  642;  Price  v.  Abbott  (C.  C),  17  Fed.'sOG;  Thomp- 

1  Alleman  v.  Sayre,  79  W.  Va.  7G3,  L.  R.  A.  1917D,  1002,  91  S.  E.  805. 
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son  V.  Pool  (C.  C),  70  Fed.  725,  Whether  he  is  techni- 
cally an  officer  or  not,  he  is  subject  to  judicial  control  in 
the  execution  of  his  powers,  and  is  not  himself  a  judicial 
officer.  Both  he  and  his  chief  must  obey  and  execute  the 
law  as  interpreted  and  applied  by  the  courts,  and  the 
reason  for  requiring  procurement  of  leave  from  a  court, 
to  sue  its  receiver  wholly  fails  in  his  case." 

§  457.     Suit  by  Receiver  to  Recover  Treble  Damages  Under 
Anti-Trust  Law. 

Under  the  ''Sherman  Anti-Trust  Act"  every  contract, 
combination  in  form  of  trust  or  otherwise,  or  conspiracy 
in  restraint  of  trade  or  commerce,  in  any  territory  of  the 
United  States,  is  made  unlawful  and  any  person  who 
shall  be  injured  in  his  business  or  property  by  reason  of 
such  unlawful  act  may  recover  threefold  the  damages 
sustained  by  him.  The  jurisdiction  of  the  court  under 
the  act  is  to  inquire  whether  the  complainant  has  been 
injured  in  his  business  or  property  by  reason  of  any  such 
unlawful  act.^  Banking  corporations  are,  of  course, 
within  the  purview  of  the  Trust  Act  but  in  order  to  re- 
cover damages  under  the  act  it  is  necessary  to  show  that 
damages  resulted  from  the  unlawful  combination.  The 
question  w^as  presented  to  the  Circuit  Court  of  Appeals 
in  Noyes  v.  Parsons,^  but  the  court  held  that  the  com- 
plaint did  not  show  that  the  complainant  was  injured 
by  reason  of  the  contract  or  combination  set  forth  and 
that  the  facts  showed  that  the  banking  corporation  of 
which  complainant  w^as  receiver  became  insolvent  througli 
mismanagement  and  not  because  of  its  consolidation  with 
other  banks  or  because  of  its  noncompetitive  agreements 
with  such  banks,  the  court  saying:     "It  failed,  notwitli- 

1  Noyes  v.  Parsons,  245  Fed.  689,  monopoly  is  considered  in  sections 

158  C.  C.  A.  91.  320  et  seq.,  ante. 

The  general  question  of  the  ap-  -•  Xoyes  v.  Parsons,  245  Fed.  689, 

pointment  of  a  receiver  in  the  case  158  C.  C.  A.  91. 
of    a    corporation    maintaining    a 
II  Rec— 83 
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standing  the  advantage  it  had  in  the  grossly  exorbitant 
rates  it  was  able  to  exact  from  its  customers  under  the 
noncompetitive  agreements."  The  gist  of  the  agreements 
involved  were  stated  by  Judge  Morrow,  as  follows : 

' '  It  may  be  conceded  that  the  agreement  of  June  6, 1905, 
between  the  Fairbanks  Banking  Company,  the  prede- 
cessor of  the  Nevada  Company,  the  Washington  Com- 
pany, and  the  First  National  Bank  of  Fairbanks,  agreeing 
to  conduct  their  said  three  several  banking  businesses 
noncompetitively,  and  fixing  the  rates  to  be  charged  by 
the  three  banks,  respectively,  for  exchange  upon  drafts, 
telegraphic  transfers,  the  handling  of  gold  dust,  trans- 
portation and  insurance,  collection  rates,  interest  on 
loans,  etc.,  and  fixing  a  penalty  for  a  departure  from 
such  rates  by  either  of  the  banks,  was  an  unlawful  com- 
bination and  in  violation  of  the  Anti-Trust  Act.  It  may 
also  be  conceded  that  the  agreement  of  May  10, 1909,  upon 
the  same  subject  and  to  the  same  effect,  was  unlawful, 
and  in  violation  of  the  Anti-Trust  Act,  and  that  the  con- 
solidation of  the  three  banks  was,  under  the  circum- 
stances, open  to  judicial  inquiry  in  a  proper  suit." 

&.    Relation  of  Receiver  to  Trust  Funds  and  Property  of  the 

Bank. 

§  458.    Duty  of  Receiver  Respecting  Trust  Funds  of  Bank. 

The  same  general  rules  which  pertain  under  ordinary 
circumstances  apply  to  the  receiver  of  a  bank  as  to  funds 
held  in  trust  by  it.  The  question  in  all  such  cases  is 
really  whether  the  funds  are  trust  funds  or  whether  the 
relation  of  the  bank  and  the  claimants  was  that  of  debtor 
and  creditor.  If  the  funds  are  impressed  with  a  trust 
the  receiver  is  also  bound  by  the  trust.^ 

1  Brown   v.   Massachusetts   Dis-  transmitting  a  trust  fund  beyond 

trib.  Hide  Corp.,  218  Fed.  769,  134  the  court's  jurisdiction.     Patek  v. 

C.  C.  A.  447.  Patek,   166  Mich.   443.   131  N.  W. 

A  state  court  may  enjoin  a  na-  1103. 

tional  banli  and  its  receiver  from  The  appointment  of  a  receiver 
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"The  true  owner  of  a  fund,  traced  to  the  possession  of 
another  has  a  right  to  have  it  restored,  not  as  a  debt  due 
and  owing,  but  because  it  is  his  property  wrongfully  with- 
held from  him.  "2 

The  difficulty,  of  course,  in  all  cases  of  this  character 
lies  in  proving  the  identity  of  the  trust  fund,^  since  it  is 
property  and  not  a  debt  which  must  be  recovered.  It  is 
necessary  in  all  such  cases  to  show  that  the  fund  or  prop- 
erty sought  to  be  recovered  can  be  restored  to  its  owner 
without  impairing  the  assets  to  which  the  general  credi- 
tors had  a  right  to  look  for  the  payment  of  their  claims.'* 
The  burden  of  showing  that  the  trust  fund  exists  and  is 
in  the  possession  of  the  receiver  is  upon  the  claimant  to 
it.^ 


for  a  bank  does  not  give  him  any 
right  to  talie  possession  of  a  trust 
fund  with  title  in  the  true  owner. 
First  Nat,  Banlv  v.  C.  Bunting  & 
Co.,  7  Ida.  27,  59  Pac.  929,  1106. 

In  Carley  v.  Graves,  85  Mich. 
483,  24  Am.  St.  Rep.  99,  48  N.  W. 
710,  the  facts  stated  were  held  not 
to  constitute  the  relation  of  debtor 
and  creditor,  but  that  of  trustee- 
ship, and  the  funds  were  ordered 
to   be   turned   over   to   the   payee. 

2  Chief  Justice  Alvey,  speaking 
for  the  Court  of  Appeals  of  Mary- 
land in  Englar  v.  Offutt,  70  Md. 
78,  14  Am.  St.  Rep.  332,  16  Atl. 
497. 

3  Bradley  v.  Chesebrough,  111 
Iowa  126,  82  N.  W.  472;  In  re 
First  State  Bank  of  Corwith,  152 
Iowa  724,  133  N.  W.  354. 

In  Cherry  v.  Territory,  17  Okla. 
221,  8  L.  R.  A.  (N.  S.)  1254,  89  Pac. 
192,  the  question  of  following 
trust  funds  was  reviewed  by  Jus- 
tice Burwell.  In  the  course  of  the 
opinion  he  said:  "In  a  case  like 
the  one  at  bar  a  depositor  is  given 
a  preference  only  upon  the  theory 


that  his  property  having  been  re- 
ceived by  the  bank  in  fraud,  and 
he  having  been  deceived,  the  law 
gives  back  the  identical  property 
if  it  can  be  found;  and  if  it  has 
been  converted  into  some  other 
property  or  money,  that  other 
property  or  money  must  stand  in 
lieu  of  the  property  fraudulently 
received  by  the  bank.  The  claim- 
ant must,  however,  trace  the  fund 
by  evidence  that  is  clear  and  sat- 
isfactory, where  the  rights  of 
other  creditors  are  affected." 

4  Merchants  Nat.  Bank  v.  School 
District,  94  Fed.  705,  36  C.  C.  A. 
432. 

See,  also.  Commercial  Nat.  Bank 
V.  Armstrong,  148  U.  S.  50,  37  L. 
Ed.  363,  13  Sup.  Ct.  533;  In  re 
First  State  Bank  of  Corwith,  152 
Iowa  724,  133  N.  W.  354;  Rugger 
V.  Hammond,  95  Wash.  85,  163 
Pac.  408. 

5  McKinney  v.  United  States 
Nat.  Bank  of  Centralia,  242  Fed. 
48,  154  C.  C.  A.  640;  Daughtry  v. 
International  Bank  of  Commerce, 
18  N.  M.  119,  134  Pac.  220;  Board 
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Justice  Granger  of  the  Supreme  Court  of  Iowa,  answer- 
ing tlie  contention  that  the  paying  out  of  trust  funds  by 


of  Commissioners  v.  Clapp,  24  N. 
M.  522,  174  Pac.  998. 

Tliis  question  was  very  carefully 
considered  in  Rugger  v.  Hammond, 
95  Wash.  85,  163  Pac.  408,  where 
Justice  Parker  said: 

"It  seems  to  us  that,  whatever 
the  seeming  conflict  of  authority 
may  be,  the  courts  are  quite  gen- 
erally agreed  that  in  cases  of  this 
nature  the  burden  of  proof  is 
upon  the  claimant,  and  that  it 
must  clearly  and  satisfactorily  ap- 
pear that  his  money  or  property 
sought  to  be  recovered  is  actually, 
in  its  original  or  substituted  form, 
in  the  hands  of  the  successor  of 
his  trustee.  It  is  true  such  ulti- 
mate fact  need  not  be  positively 
proven  in  all  cases  by  direct  evi- 
dence, but  the  evidence  must,  in 
any  event,  by  clear  inference,  lead 
to  the  conclusion  that  the  claim- 
ant's property  is  in  the  hands  of 
the  trustee's  successor  in  some 
form.  Blake  v.  State  Savings 
Bank,  12  Wash.  619,  625,  41  Pac. 
909,  is  in  harmony  with  this  view, 
though  the  exact  question  was  not 
there  involved.  We  are  of  the 
opinion  that  it  is  not  shown  by 
the  facts  of  this  case,  either  di- 
rectly or  inferentially,  that  Rug- 
ger's money  which  was  received 
by  the  trust  company  in  trust  for 
him,  or  any  property  which  can 
be  considered  as  a  substitute 
therefor,  ever  passed  into  the 
hands  of  the  receiver,  unless  it 
be  held  that  the  $2,830.66  in  cash, 
which  passed  into  his  hands  as 
a  part  ■  of  the  assets  of  the 
trust  company,  is  Rugger's  money. 

"It  is  contended  in  Rugger's  be- 


half that  in  any  event  he  should 
be  adjudged  to  have  a  preferred 
claim  against  the  assets  in  the 
hands  of  the  receiver  equal  to  the 
amount  of  the  $2,830.66  in  cash 
passing  into  the  hands  of  the  re- 
ceiver at  the  time  of  the  trust 
company's  adjudged  insolvency. 
This  contention  is  rested  upon 
that  inference  which  the  law 
raises  in  some  cases  of  this  na- 
ture that  the  trustee  will  be  pre- 
sumed to  have  paid  out  his  own 
money  and  not  that  of  his  bene- 
ficiary. When  this  presumption 
controls  the  case,  the  recovery  is 
limited  to  the  lowest  amount  of 
money  in  the  hands  of  the  trustee 
between  the  receiving  of  the  trust 
fund  and  the  trustee's  insolvency; 
and,  that  not  affirmatively  appear- 
ing, some  courts  seem  to  assume 
that  the  amount  of  money  pass- 
ing to  the  trustee's  successor  as 
assignee  or  receiver  is  the  lowest 
amount  at  any  time  in  the  trus- 
tee's hands,  and  deem  such  sum  as 
having  been  at  all  times  preserved 
for  the  beneficiary.  A  critical  ex- 
amination of  these  decisions,  how- 
ever, will  show  that  in  all  cases 
where  this  presumption  was  given 
such  controlling  force  as  to  be 
decisive  in  favor  of  the  benefici- 
ary, the  trust  was  unrepudiated 
by  the  trustee.  We  are  quite  un- 
able to  understand  how  any  such 
presumption  can  be  of  controlling 
force  where  the  trustee  has,  at 
all  times  after  the  receipt  of  the 
trust  fund,  repudiated  the  trust. 
Where  the  trustee  openly  ignored 
the  trust,  manifestly  it  can  not  be 
presumed   that  he  will   act  so  as 
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a  bank  in  tlie  usual  course  of  business  resulting  in  lessen- 
ing its  debts,  so  contributed  to  the  remaining  assets  of 


to  preserve  the  trust  fund  for 
the  beneficiary,  but  on  the  con- 
trary will  be  presumed  to  have 
treated  and  handled  it  as  his  own 
without  reference  to  the  rights  ot 
the  beneficiary.  Our  decision  in 
Carlson  v.  Kies,  75  Wash.  171,  134 
Pac.  808,  47  L.  R.  A.  (N.  S.)  317, 
was  controlled  by  the  presumption 
that  the  insolvent  bank  had  not 
paid  out  the  trust  fund,  but  had 
preserved  it  in  cash,  it  having  on 
hand  at  all  times  cash  largely  in 
excess  of  the  amount  of  the  trust 
fund,  and  never  denied  the  exist- 
ence of  or  repudiated  the  trust.  In 
1  Bolles,  Modern  Law  of  Banking, 
pp.  192,  193,  the  presumption  here 
invoked  by  counsel  for  Rugger,  in 
so  far  as  his  claimed  preference 
might  be  measured  by  the  amount 
of  cash  actually  passing  to  the  re- 
ceiver of  the  trust  company,  is 
reviewed.  Among  other  things 
that  learned  author  observes: 

'Legal  presumptions  have  often 
served  as  valuable  rules  in  decid- 
ing cases,  but  injustice  may  be 
done  by  an  erroneous  application 
of  them.  When  the  fact  of  a  trust 
deposit  is  not  questioned,  the  rule 
is  clearly  settled  that  it  can  be 
recovered  If  it,  or  its  substitute, 
can  be  traced  into  any  other  form, 
or  remains  a  part  of  an  existing 
fund.  But  another  rule  must  also 
be  kept  in  sight — a  fund  belonging 
to  another  depositor,  or  to  him  in 
common  with  trust  depositors,  can 
not  be  diverted  to  pay  exclusively 
one  class  to  the  manifest  loss  of 
the  other.  Nor  must  the  presump- 
tion we  have  been  considering  be 
employed  to  accomplish  this  pur- 


pose. It  is  an  artificial  presump- 
tion, and  should  never  stand  in 
the  way  of  an  inquiry  into  the 
facts.  If  they  fail  to  show  what 
use  was  made  of  a  trust  deposit, 
the  courts  should  be  slow  to  per- 
mit a  recovery  based  solely  on 
this  presumption.  When  a  trust 
deposit  has  been  mingled  with  an- 
other fund  and  is  truly  there,  it 
may  be  reclaimed  by  the  trust  de- 
positor, but  when  its  existence 
rests  on  a  presumption  that  is 
probably  opposed  to  fact,  or  at 
best  on  uncertainty  respecting  the 
retention  or  use  of  a  trust  deposit, 
a  court  may  well  hesitate  to  give 
precedence  to  the  claims  of  a 
trust  depositor  on  the  slender 
basis  of  this  presumption. 

'Three  classes  of  cases  at  least 
exist  to  which  this  presumption 
should  be  dissimilarly  applied:  (1) 
Those  in  which  the  bank  has  no 
knowledge  that  the  deposit  is  a 
trust  fund — for  example,  a  deposit 
made  by  an  agent  against  his 
principal's  express  or  implied  di- 
rection in  his  own  name.  Surely, 
in  such  a  case,  the  bank  would  not 
reserve  the  deposit  in  making  pay- 
ments. ...  (2)  In  like  man- 
ner a  bank  may  receive  a  trust  de- 
posit knowing  its  true  character, 
but,  not  regarding  the  law,  min- 
gles it  with  its  general  fund  and 
pays  it  out  without  caring  a  whit 
about  its  legal  obligations.  Is  not 
the  application  of  the  presumi)tion 
in  this  class  of  cases  without  a 
reasonable  basis?  (3)  A  third 
class  of  cases  may  be  mentioned 
to  which  the  presumption  may  be 
properly  applied,  or  in  which  the 
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the  bank  as  to  become  a  part  thereof  passing  into  the 
hands  of  its  receiver  upon  insolvency,  said :® 

"While  the  payment  of  debts  in  that  manner  by  a 
trust  fund  lessens  the  indebtedness  of  an  insolvent  estate, 
and  may  thereby  increase  the  percentage  of  dividend  to 
be  declared  from  other  funds,  it  does  not  follow  that  the 
assignee  has  any  increase  of  assets  because  of  it.  It  may 
follow  that  he  has  less  debts  to  pay,  and  the  estate  is  in 
that  way  benefited.  But  such  a  benefit  to  the  creditors  is 
but  partial,  and,  if  such  a  payment  is  to  serve  as  a  reason 
for  withdrawing  an  equal  amount  from  the  assignee,  the 
result  is  an  absolute  loss  to  the  creditors.  We  do  not 
think  a  preference  should  be  sustained  under  such  con- 
ditions. .  .  .  When  trust  money  has  been  received,  it 
is  not  material  whether  it  is  preserved  in  the  form  of 
money  or  other  property;  but  it  must  appear,  by  pre- 


fact  may  be  shown,  that  the  bank 
did  seek  to  preserve  the  trust 
deposit.  .  .  .  This  presumption 
has  been  made  to  serve  a  two 
fold  purpose;  to  preserve  a  fund 
for  a  trust  depositor  and  to  lessen 
the  wrongdoing  of  the  bank  offi- 
cers in  the  receipt  and  use  of  it. 
The  facts  in  many  a  case  in  which 
this  presumption  has  been  applied 
have  shown  that  the  officers  were 
utterly  indifferent  to  the  law  in 
the  general  conduct  of  their  bank. 
Is  it  not  quite  illogical,  therefore, 
to  maintain  that  in  this  particular 
matter  they  sought  to  regard  the 
law  in  the  interest  of  the  true 
owner  of  the  deposit?  The  only 
case  in  which  the  presumption 
ought  to  be  applied  is  the  one  in 
which  the  bank  knew,  either  at 
the  time  of  receiving  the  deposit 
or  afterwards  while  it  was  in  its 
possession,  its  true  trust  character, 
and  in  the  keeping  and  use  of  it 
sought  to  observe  the  law.' 


"No  decision  has  come  to  our 
attention  which  we  regard,  when 
critically  read,  as  opposed  to  these 
views.  We  are  of  the  opinion  that 
the  presumption  here  invoked  by 
counsel  for  Rugger  becomes  of  no 
force  in  the  light  of  the  undis- 
puted facts  in  this  record,  show- 
ing conclusively  that  the  trust  was 
repudiated  by  the  trust  company 
nine  months  before  its  assets 
passed  to  the  hands  of  the  re- 
ceiver. We  conclude  that  the  $2,- 
830.66  cash  which  came  into  the 
hands  of  the  receiver  is  not 
shown  to  be  either  the  money  or 
proceeds  of  the  money  which  was 
received  in  trust  for  Rugger  by  the 
trust  company.  Decisions  have 
been  rendered  which  may  not  sup- 
port this  conclusion,  but  we  think 
it  is  in  accord  with  the  decided 
weight  of  authority." 

6  Jones  V.  Chesebrough,  105 
Iowa  303,  310,  75  N.  W.  97,  100. 
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sumption  of  law  or  otherwise,  that  it  has  been  preserved 
in  the  hands  of  the  assignee,  as  an  increase  of  assets  in 
his  hands,  from  which  it  may  be  taken  without  impair- 
ment of  the  rights  of  creditors. ' ' 

The  trust  may  be  asserted  against  the  receiver  to  the 
extent  that  it  can  be  traced,  either  in  its  original  or  sub- 
stituted form,  into  the  funds  which  came  into  his  pos- 
session.'^ "Where  the  bank  receiving  trust  funds  and 
mingling  them  with  general  funds  has  from  the  time  of 
their  receipt  to  the  time  of  insolvency  a  sufficient  amount 
of  commingled  mass  to  pay  the  beneficiary,  a  presump- 
tion arises  that  the  bank  has  used  its  own  funds  instead 
of  the  trust  fund,  but  this  presumption  does  not  obtain 
where  the  fund  has  been  dissipated.  Under  the  latter 
circumstances  it  is  necessary  to  specifically  trace  them 
into  the  hands  of  the  receiver.^ 


7  United  States  Nat.  Bank  v. 
City  of  Centralia,  240  Fed.  93,  153 
C.  C.  A.  129,  citing:  Titlow  v. 
McCormick,  236  Fed.  209,  149  C. 
C.  A.  399;  Scliuyler  v.  Littlefield, 
232  U.  S.  707,  58  L.  Ed.  806,  34  Sup. 
Ct.  466;  Brennan  v.  Tillingliast, 
201  Fed.  609,  120  C.  C.  A.  37; 
Board  of  Com'rs  v.  Strawn,  157 
Fed.  49,  84  C.  C.  A.  553,  15  L.  R.  A. 
(N.  S.)  1100;  In  re  Brown,  193  Fed. 
24,  113  C.  C.  A.  348;  Spokane 
County  V.  First  Nat.  Bank,  68  Fed. 
979,  16  C.  C.  A.  81;  In  re  See,  209 
Fed.  172,  126  C.  C.  A.  120. 

See,  also,  Stallo  v.  "Wagner,  220 
Fed.  360  (where  the  evidence  was 
held  insufficient  to  charge  the 
bank  with  the  proceeds  of  certain 
bonds). 

Where  the  trust  funds  were 
mingled  with  the  general  funds  of 
the  bank  and  used  in  carrying  on 
the  business  of  the  bank  and  no 
tracing  of  the  fund  is  shown,  no 
trust  will  be   declared   as   to   the 


funds  in  the  hands  of  the  receiver. 
Board  of  Commissioners  v.  Clapp, 
24  N.  M.  522,  174  Pac.  998;  Daugh- 
try  v.  International  Bank  of  Com- 
merce, 18  N.  M.  119,  134  Pac.  220. 

8  In  Board  of  Crawford  Co. 
Com'rs  V.  Strawn  [157  Fed.  49,  84 
C.  C.  A.  553],  15  L.  R.  A.  (N.  S.) 
1100,  in  an  opinion  by  Judge  Lur- 
ton,  it  is  said:  "The  trust  fund  is 
not  traced  into  any  of  the  redis- 
counts or  collections,  which  in  part 
made  up  the  credits  in  these 
banks.  That  the  moneys  remitted 
were  not  out  of  the  trust  fund  is 
to  be  presumed;  for  the  presump- 
tion upon  which  equity  acts  in  re- 
spect of  the  character  of  the  funds 
drawn  out  of  the  commingled  mass 
of  money  in  the  bank's  vaults  is 
that  the  bank  drew  out  only  its 
money,  leaving  in  its  vault  the 
money  which  it  was  obligated  to 
retain  and  not  use  for  any  private 
purpose." 

Daughtry  v.  International  Bank 
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The  same  general  rules  above  set  forth  apply  to  rights 
arising  out  of  the  issuance  of  drafts.'^    In  regard  to  col- 


of  Commerce,  18  N.  M.  119,  134 
Pac.  220;  Board  of  Commission- 
ers V.  Clapp,  24  N.  M.  522,  174  Pac. 
998. 

When  the  trust  funds  held  by  a 
bank  are  not  commingled  with 
any  of  the  general  assets  of  the 
bank,  except  the  cash  funds,  the 
preference  of  the  beneficiary  is 
limited  to  the  cash  funds  of  which 
the  receiver  took  possession, 
when  distinguishable  from  the 
other  assets  of  the  estate  going 
into  his  hands.  Widman  v.  Kel- 
logg, 22  N.  D.  396,  39  L.  R.  A. 
(N.  S.)   563,  133  N.  W.  1020. 

f»  In  People  v.  Bank  of  Dansville, 
39  Hun  (N.  Y.),  187,  it  appeared 
that  E  &  Co.  were  creditors  of  H 
and  drew  their  sight  draft  on  him 
payable  to  the  order  of  the  cashier 
of  the  bank  of  D  and  sent  the 
same  to  the  bank  for  collection 
with  specific  instructions  to  remit 
the  proceeds.  The  draft  was  paid 
in  full  to  the  bank  and  the  bank 
drew  its  own  draft  for  the  amount 
of  the  collection  less  charges  on 
a  New  York  bank,  payable  to  the 
order  of  E  &  Co.,  and  forwarded 
the  same  to  them.  E  &  Co.  for- 
warded the  draft  for  collection 
and  it  was  returned  dishonored, 
the  bank  of  D  having  in  the  mean- 
time become  insolvent  and  ceased 
to  do  business.  In  this  case  it 
was  held  that  E  &  Co.  were  en- 
titled to  the  amount  of  the  draft 
so  collected  by  the  bank  paid  to  it 
by  the  receiver  in  preference  to 
the  general  creditors.  In  such 
case,  the  funds  of  the  bank  being 
in  custodia  legis,  it  was  unneces- 
sary for  the  petitioners  to  file  a 


bill  for  the  purpose  of  establishing 
their  equity;  a  summary  applica- 
tion by  petition  was  all  that  was 
required. 

In  Cragie  v.  Hadley,  99  N.  Y. 
131,  52  Am.  Rep.  9,  1  N.  E.  537,  it 
appeared  that  the  plaintiff  depos- 
ited, in  the  usual  course  of  busi- 
ness, drafts  with  the  national  bank 
which  were  credited  to  the  plain- 
tiff on  the  books.  The  bank  was 
at  the  time  irretrievably  insolvent 
and  its  drafts  had  gone  to  protest 
the  day  before,  of  which  the  presi- 
dent of  the  bank,  having  control 
thereof,  had  full  knowledge,  and 
presumably  its  other  officers  and 
agents.  The  bank  kept  open  until 
the  usual  hour  of  closing  on  the 
day  of  deposit  and  did  not  open  its 
doors  thereafter,  but  went  into  the 
hands  of  a  receiver.  In  an  action 
to  recover  the  deposit  it  was  held 
that  permitting  the  plaintiffs  to 
make  it  in  reliance  upon  the  sup- 
posed insolvency  of  the  bank  a 
gross  fraud  was  practiced  upon 
the  plaintiff  and  he  was  entitled 
to  reclaim  the  drafts  or  their  pro- 
ceeds. This  doctrine  was  not  in 
contravention  of  U.  S.  Rev.  Stat. 
§§  5234,  5242,  in  reference  to  pref- 
erential payments,  the  plaintiff's 
proceeding  being  simply  to  re- 
claim his  own  property.  Neither 
the  receiver  nor  any  creditor  had 
any  equity  in  the  property. 

In  Thuemmler  v.  Barth,  89  Wis. 
38],  62  N.  W.  94,  a  draft  was  sent 
to  another  bank  for  collection  of 
credit.  The  former  bank's  account 
with  the  latter  bank  was  then 
overdrawn,  but  collaterals  were 
held    to    secure    it    against    over- 
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lections  made  by  the  bank  prior  to  the  receivership  it 
often  becomes  a  question  whether  the  transaction  was 
one  of  collection  or  a  sale  of  the  commercial  paper  in 
question,^*'     The  general  rule  in  regard  to  such  collec- 


drafts.  The  draft  was  collected 
by  the  bank  and  the  proceeds  cred- 
ited to  the  bank  making  the  re- 
mittance, and  it  then  failed.  It 
was  held  that  the  owner  of  the 
draft  was  not  entitled  to  a  pref- 
erence of  payment  out  of  the  as- 
sets of  the  remitting  bank,  the 
proceeds  of  the  draft  not  being 
traceable  into  any  of  such  assets. 

The  purchaser  of  drafts  from  a 
bank  while  it  was  insolvent,  and 
where  it  had  no  reason  to  expect 
that  its  drafts  would  be  honored, 
is  entitled  to  preference  to  the 
extent  of  moneys  turned  over  to 
the  receiver  of  the  bank.  Widman 
V.  Kellogg,  22  N.  D.  396,  39  L.  R. 
A.  (N.  S.)   563,  133  N.  W.  1020. 

The  drawer  of  a  draft  suffi- 
ciently identifies  and  traces  the 
proceeds  thereof  by  showing  that 
after  its  collection  the  collecting 
bank  always  had  money  exceed- 
ing the  draft  which  went  into  the 
hands  of  its  receiver.  State  Nat. 
Bank  v.  First  Nat.  Bank,  124  Ark. 
531,  187  S.  W.  673. 

See  American  Can  Co.  v.  Wil- 
liams, 176  Fed.  816  (judgment  af- 
firmed, 178  Fed.  420,  101  C.  C.  A. 
634)  for  an  instance  where  a 
draft  was  collected  by  check  which 
was  deposited  with  another  bank 
with  which  the  collecting  bank 
had  an  overdraft,  the  collecting 
bank  going  into  receivership  be- 
fore remittance. 

In  this  connection  see,  also, 
Citizen's  Bank  of  Greenville  v. 
Kretschmar,  91  Miss.  608,  44  So. 
930. 


10  Northrup  Nat.  Bank.  v.  Yates 
Center  Nat.  Bank,  98  Kan.  563,  159 
Pac.  403;  First  Nat.  Bank  v.  Arm- 
strong, 42  Fed.  193. 

The  owner  of  a  note  sent  for 
collection  to  a  bank  with  which 
the  maker  deposits  sufficient  to 
meet  the  note,  which  is  thereupon 
canceled  by  the  bank  and  returned 
to  the  maker  and  charged  to  his 
account,  may  collect  the  amount 
thereof  from  the  receiver  of  the 
bank  who  is  appointed  before  the 
presentation  of  a  draft  given  by 
such  bank  for  the  amount  of  the 
note,  where  the  amount  so  depos- 
ited has  not  been  drawn  out. 
People  V.  Merchants'  Bank,  92  Hun 
159,  36  N.  Y.  Supp.  989. 

An  indorsement  on  a  note,  "Pay 
to  any  bank  or  banker,"  is  an  in- 
dorsement for  collection,  and  an 
indorsement  for  collection  does 
not  transfer  title.  Citizens'  Trust 
Co.  V.  Ward,  195  Mo.  App.  223,  190 
S.  W.  364. 

The  funds  of  an  insolvent  bank 
in  the  hands  of  a  receiver  are  not 
impressed  with  a  trust  for  the 
amount  of  a  draft  collected  by  it 
in  the  absence  of  any  agreement 
that  the  holder  should  receive  the 
specific  money  collected  by  the 
bank  although  he  never  specifi- 
cally agreed  to  deposit  the  pro- 
ceeds with  the  bank.  Hallam  v. 
Tillinghast,  19  Wash.  20,  52  Pac. 
329. 

A  receiver  may  be  sued  to  re- 
cover money  which  the  bank  had 
received  in  payment  of  a  note,  but 
had  failed  to  apply  thereon,  there- 
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tions  has  been  stated  by  Chief  Justice  Brantly  as  fol- 
lows :^^ 


by  compelling  plaintiff  to  pay  the 
debt  again  to  the  purchaser  of  the 
note.  Graves  v.  Neosho  Falls 
Bank,  89  Kan.  179,  131  Pac.   146. 

Where  one  bank  sent  certain 
notes  to  another  bank  for  collec- 
tion, with  instruction  that  "all 
payments  that  are  made  on  these 
collections  are  to  be  remitted  by 
you  to  this  bank  on  the  day  same 
are  made,"  but  instead  of  obeying 
the  instruction  the  bank  deposited 
the  collections  made  to  the  credit 
of  the  sending  bank,  and  used  the 
money  in  its  own  business;  and 
where  on  the  failure  of  the  latter 
bank  a  receiver  was  appointed, 
who  collected  certain  other  sums 
of  money  due  the  collecting  bank, 
such  money  was  not  impressed 
with  a  trust  in  favor  of  the  send- 
ing bank,  so  as  to  give  it  a  priority 
over  the  general  creditors  and  de- 
positors of  the  collecting  bank. 
Citizen's  Nat.  Bank  v.  Haynes,  144 
Ga.  490,  87  S.  E.  399. 

In  an  action  against  a  receiver 
of  a  national  bank  to  recover  as 
a  trust  fund  the  proceeds  of  a 
draft  collected  by  the  bank,  the 
burden  of  proof  is  on  the  owners 
of  the  draft.  American  Can  Co. 
V.  Williams,  176  Fed.  816. 

In  Daniel  v.  St.  Louis  National 
Bank,  67  Ark.  223,  54  S.  W.  214, 
the  court  held  that  where  a  bank 
had  sent  a  note  to  a  correspondent 
bank  for  collection,  and  the  latter, 
which  had  the  maker's  money  on 
deposit  with  instructions  to  pay 
it  on  the  note,  charged  the  amount 
thereof  to  the  maker  and  credited 
it  to  the  sender  of  the  note  in  the 


regular  course  of  business,  it  con- 
stituted a  payment  of  the  note, 
notwithstanding  the  bank  failed 
the  next  day,  and  returned  the 
note  without  indorsement  or  ac- 
counting for  the  collection. 

It  is  the  general  rule  that  an 
agent,  having  for  collection  obli- 
gations due  to  his  principal,  can 
receive  only  money  in  payment 
unless  otherwise  directed,  and 
these  principles,  of  course,  apply 
to  banks  holding  drafts  for  collec- 
tion. 3  R.  C.  L.  616,  635,  640; 
Ward  V.  Smith,  7  Wall.  447,  19 
L.  Ed.  207;  Fretz  v.  Stover,  22 
Wall.  208,  22  L.  Ed.  769;  Briggs  v. 
Collins,  113  Ark.  190,  L.  R.  A. 
1915A,  686,  167  S.  W.  1114;  Grooms 
V.  Neff  Harness  Co.,  79  Ark.  401, 
96  S.  W.  135;  Bradley  Lbr.  Co.  v. 
Bradley  County  Bank,  206  Fed.  41, 
124  C.  C.  A.  175. 

11  State  V.  Farmers'  State  Bank, 
54  Mont.  515,  172  Pac.  130. 

In  Clark  Sparks  &  Sons  Mule, 
etc.,  Co.  V.  Americus  Nat.  Bank, 
230  Fed.  738,  the  court  said: 
"Since  the  modern  doctrine  of 
equity  in  such  matters  was  enun- 
ciated in  the  leading  English  case 
of  Knatchbull  v.  Hallett  (In  re 
Hallett's  Estate),  13  Ch.  Div.  696, 
which  has  been  quoted  approv- 
ingly many  times  by  the  Supreme 
Court  of  the  United  States,  it  is 
no  longer  necessary  to  trace  the 
identical  money  by  any  earmarks 
which  it  may  have;  but,  if  the 
money  in  question  can  be  traced 
into  a  general  mass  of  money, 
equity  will  follow  the  money  by 
taking  out  the  same  quantity. 
National  Bank  v.  Connecticut  Mu- 
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"It  is  the  rule,  recogiiized  by  the  courts  generally,  that 
the  owner  of  property  intrusted  to  one  who  occupies  a 
fiduciary  relation  with  him,  such  as  his  agent,  may  follow 
and  retake  it  from  the  agent  or  any  one  in  privity  with 
him,  not  a  bona  fide  holder  for  value,  whether  it  remains 
in  its  original  form  or  in  a  different  or  substituted  form, 
provided  it  can  be  identified  as  the  same  property  or  the 
product  or  proceeds  of  it.  The  rule  extends  to  and  in- 
cludes moneys  as  well  as  other  property,  even  though  it 
appears  prima  facie  that  they  have  been  mingled  with  the 
private  moneys  of  the  agent,  or  his  privy,  who  has  knowl- 
edge of  the  source  from  which  they  have  been  obtained. 
In  such  cases  the  entire  fund  in  the  hands  of  the  agent, 
or  his  privy,  is  impressed  with  a  trust  in  favor  of  the 
owner  to  the  extent  to  which  the  moneys  have  become  a 
part  of  it ;  and  the  burden  is  upon  the  agent,  or  the  privy, 
to  rebut  the  prima  facie  case  made  by  the  owner,  or  to 


tual  Life  Ins.  Co.,  104  U.  S.  54,  26 
L.  Ed.  693. 

"Where  money  belonging  to  a 
cestui  que  trust  is  traced  into  a 
general  mass  in  the  hands  of  a 
trustee,  and  the  trustee  makes 
payments  out  of  this  mass,  it  is 
always  presumed  that  he  makes 
such  payments  out  of  his  own 
funds,  and  not  out  of  the  money 
of  the  cestui  que  trust,  which  has 
gone  into  this  mass,  and  the  cestui 
que  trust  is  therefore  entitled  to 
trace  his  money  into  the  residuum. 
Boone  County  Nat  Bank  v.  Lati- 
mer (C.  C),  67  Fed.  27,  39  Cyc. 
539  and  540,  and  cases  cited  in 
notes;  Piano  Manufacturing  Co.  v. 
Auld,  14  S.  D.  512,  86  Am.  St.  Rep. 
769,  86  N.  W.  21;  In  re  Berry,  147 
Fed.  208,  77  C.  C.  A.  434.  The 
court  is  therefore  of  the  opinion 
that,  under  the  facts  in  this  case, 
the   complainant  is   entitled   to   a 


decree  against  the  receiver  for  the 
sum  of  $6,000,  represented  by  the 
cash  value  of  the  Hanesley  notes 
at  the  time  they  were  given.  Com- 
mercial Bank  v.  Armstrong,  148 
U.  S.  50,  37  L.  Ed.  363,  13  Sup.  Ct. 
533;  Western  German  Bank  v. 
Norvell,  134  Fed.  724,  69  C.  C.  A. 
330;  Butler  v.  Western  German 
Bank,  159  Fed.  116,  86  C.  C.  A. 
306;  Richardson  v.  New  Orleans, 
etc.,  Co.,  102  Fed.  780,  42  C.  C.  A. 
619,  52  L.  R.  A.  67;  Richardson  v. 
New  Orleans  Coffee  Co.,  102  Fed. 
785,  43  C.  C.  A.  583;  Richardson  v. 
Continental  Nat.  Bank,  94  Fed.  450, 
36  C.  C.  A.  315;  Goshorn  v.  Mur- 
ray (D.  C),  197  Fed.  409;  Macy  v. 
Roedenbeck  (C.  C.  A.  8th  Cir.),  36 
Am.  Bankr.  Rep.  31,  227  Fed.  346, 
142  C.  C.  A.  42,  L.  R.  A.  19160,  12, 
and  cases  cited  in  same;  St.  Louis 
Ry.  V.  Johnston,  133  U.  S.  566,  33 
L.  Ed.  683,  10  Sup.  Ct.  390." 
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separate  and  distinguish  his  own  moneys  from  those 
composing  the  entire  fund." 

One  of  the  best  presentations  of  the  principles  of  law 
to  be  applied  in  receiversliips  in  respect  to  trust  funds 
arising  from  the  issuance  of  a  certified  check  bj^  the  de- 
funct bank  in  return  for  a  certified  check  on  another  bank, 
is  found  in  the  case  of  AUeman  v.  Sayre.^^  In  that  case 
the  claimants  the  day  before  an  insolvent  bank  closed  its 
doors  turned  over  a  certified  check  for  $750  on  another 
bank  to  it  in  return  for  its  certified  check  for  $576  pay- 
able to  another  party.  The  bank  commissioner  finding 
the  $750  check  among  the  papers  of  the  bank,  indorsed  it 
and  collected  it,  turning  the  pi-oceeds  over  to  the  receiver 
appointed  by  him.  The  claimants  returned  the  certified 
check  for  $576  to  the  receiver  for  cancellation  and  he  can- 
celed and  returned  it  to  them.  They  then  claimed  the 
right  of  a  preference  to  their  claim  for  the  $750  from  the 
receivership.  The  Supreme  Court  allowed  their  claim. 
Justice  Poffenbarger,  who  spoke  for  the  court,  saying: 

*  ^  Eight  of  recovery  on  the  ground  of  the  admitted  non- 
collection  of  the  check,  deposited  before  the  bank  was 
closed,  and  the  theory  of  a  relation  of  agency  on  the  part 
of  the  baiik,  for  collection  of  the  check,  at  the  date  of  the 
failure,  and  termination  of  that  agency  and  authority,  by 
the  failure,  is  opposed  by  the  contention  that  the  deposit 
made  in  the  ordinary  form  and  the  certification  of  the 
check  drawn  against  it,  legally  and  necessarily  passed  the 
title  of  the  check  deposited,  and  therefore  created  the  re- 
lation of  debtor  and  creditor  between  the  depositor  and 
the  bank.  Assuming  insufficiency  of  the  evidence  to  prove 
any  contract  or  agreement  other  than  that  imposed  by  the 
entries  made,  without  deciding  it,  and  conceding  etfectu- 
ation  of  an  assignment  of  the  instrument  deposited,  the 
relation  of  debtor  and  creditor  is  not  necessarily^  estab- 

12  Alleman  v.  Sayre,  79  W.  Va.  763,  L.  R.  A.  1917D,  1002,  91  S.  E.  805. 
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lislied  by  tlie  transaction.  Some  authorities  hold  that  it 
is.  Bank  v.  Fuel  Company,  58  Minn.  141,  59  N.  W.  987 ; 
Brusegaard  v.  Ueland,  72  Minn.  233,  75  N.  W.  228;  Bank 
V.  Manufacturing  Co.,  150  111.  336,  37  N.  E.  227;  Sho- 
walter  v.  Cox,  97  Tenn.  550,  37  S.  W.  286;  Vaughn  v. 
Bank,  59  Tex.  Civ.  App.  380,  126  S.  W.  690.  Readily 
conceivable  circumstances  woukl  make  the  assignment 
irrevocable,  and  they  may  have  done  so  in  some  of  the 
cases  disposed  of  upon  the  assumption  of  the  controlling 
force  of  the  assignment.  But  its  controlling  influence  in 
all  cases  would  be  obviously  inconsistent  with  well-settled 
principles  of  law.  There  are  grounds  upon  which  almost 
any  sort  of  a  contract  may  be  rescinded,  and  the  right  of 
rescission  belongs  to  the  injured  party.  There  is  nothing 
in  the  character  of  a  bank  which  necessarily  absolves  it, 
on  all  occasions,  from  the  influence  of  this  principle,  nor 
on  any  occasion,  unless  its  effect  would  be  to  contravene 
or  overthrow  some  principle  of  commercial  law.  If  the 
depositor  is  in  debt  to  the  bank,  at  the  time  of  the  assign- 
ment represented  by  the  entry  of  tlie  deposit,  the  assign- 
ment ought  to  be  irrevocable  to  the  extent  of  the  indebt- 
edness. If,  at  the  time  of  the  making  of  the  deposit,  or 
afterwards,  he  should  draw  cliecks  against  it  and  put 
them  in  the  hands  of  innocent  holders,  so  as  to  make  the 
bank  liable,  or  in  some  way  induce  it  to  incur  liability  in 
reliance  upon  the  deposit  made,  the  assigimient  ought  to 
be  irrevocable.  But,  in  the  absence  of  such  circumstances, 
rescission  of  the  contract  works  no  such  change  in  the 
situation  of  any  person  as  will  cause  him  loss  or  injury. 
If  the  bank  can  be  put  in  statu  quo,  it  is  not  hurt,  nor 
are  its  depositors.  Even  though  a  check  has  been  drawn 
against  the  deposit  and  certified,  if  the  depositor  repos- 
sesses himself  of  it  and  relieves  the  bank  of  liability 
thereon,  in  the  exercise  of  his  right  of  rescission,  before 
the  deposited  check  has  been  actually  collected,  there  is 
neither  a  technical,  nor  a  substantial,  reason  for  denying 
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right  on  his  part  to  treat  the  money  collected  on  the  check 
or  draft,  after  the  bank  has  closed  its  doors,  as  a  trust 
fund  belonging  to  him.  His  deposit  is  based  upon  an 
assumption  of  the  bank's  solvency.  That  assumption  is 
the  basis  of  the  whole  transaction.  Failure  thereof  is 
loss  of  the  real  inducement.  There  could  be  no  firmer 
basis  of  the  right  of  rescission.  An  executed  sale  of  goods 
may  be  practically  rescinded  by  a  stoppage  i7i  transitu, 
on  such  ground,  though  the  transaction  is  not  generally 
classed  as  one  of  rescission.  2  Kent's  Com.  702.  Failure 
of  consideration  relieves  from  a  note  or  bond,  and  may  be 
ground  for  setting  aside  a  deed,  if  the  consideration  is  a 
covenant.  Accordingly,  it  is  held  by  the  great  weight  of 
authority,  that  the  relation  of  debtor  and  creditor  is  not 
effected  until  the  deposited  check,  draft,  or  note  has  been 
collected,  and  that  if  the  collection  was  not  made  before 
the  bank  was  closed,  the  relation  at  the  date  of  the  in- 
solvency was  that  of  principal  and  agent  for  collection. 
Armstrong,  Eeceiver,  v.  Bank,  90  Ky.  431,  14  S.  W.  411, 
9  L.  R.  A.  553 ;  Commercial  Bank  v.  Armstrong,  148  U.  S. 
50, 13  Sup.  Ct.  533,  37  L.  Ed.  363 ;  Bank  v.  Bank,  2  Wall. 
252, 17  L.  Ed.  785;  Jones  v.  Kilbreth,  49  Ohio  St.  401,  31 
N.  E.  346;  Levi  v.  National  Bank,  5  Dill.  104,  Fed.  Cas. 
No.  8289;  Richardson  v.  Coffee  Co.,  102  Fed.  785,  43  C.  C. 
A.  583;  Bank  v.  Strauss,  66  Miss.  479,  6  South.  232,  14 
Am.  St.  Eep.  579 ;  Guignon  v.  Bank,  22  Mont.  140,  55  Pac. 
1051, 1097;  Higgins  v.  Haydon,  53  Neb.  61,  73  N.  W.  280; 
Blake  v.  Bank,  12  Wash.  619,  41  Pac.  909 ;  Bolles,  Modern 
Banking,  p.  194;  Michie,  Banking,  pp.  1417,  1420. 

''Plaintiffs  had  power  to  restore  the  status  quo,  and 
did  so.  They  returned  the  check  drawn  on  the  insol- 
vent bank.  Indeed,  it  was  drawn  for  a  temporary  pur- 
pose, and  with  no  intention  that  it  should  ever  be  paid. 
One  of  the  plaintiffs  says  it  would  have  been  returned  on 
the  day  of  its  issue,  and  the  whole  transaction  with  the 
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bank  then  terminated,  but  for  an  accident,  and  tbat  failure 
of  the  bank  on  the  next  day  prevented  the  settlement. 

*'The  right  of  recovery  asserted  here  is  unembarrassed 
by  the  difficulty  usually  found  in  efforts  to  recover  money 
collected  by  the  bank  before  it  closed.  In  that  class  of 
cases,  it  is  sometimes  impossible  for  the  depositor  to 
prove  the  presence  of  his  money  in  the  bank  at  the  date 
of  the  failure,  and,  in  order  to  recover,  he  must  do  that. 
Michie,  Banking,  p.  1428 ;  BoUes,  Modern  Law,  Banking, 
pp.  188,  193.  That  the  money  represented  by  the  check 
deposited  by  the  plaintiffs  was  collected  after  the  bank 
had  failed  and  went  into  the  assets  in  the  hands  of  the 
receiver  are  admitted  facts.  Right  of  recovery  does  not 
depend  upon  the  plaintiff's  ability  to  prove  possession  of 
the  identical  money  collected.  It  is  only  necessary  to 
show  that  the  money  went  into  the  hands  of  the  receiver, 
or  was  in  the  bank  when  it  closed.  That  being  done,  there 
may  be  a  judgment  or  decree  for  an  equivalent  sum. 

"It  is  hardly  necessary  to  say  a  deposit  of  actual  money 
would  be  governed  by  principles  somewhat  different  from 
those  here  enunciated.  Ordinarily,  the  relation  of  debtor 
and  creditor  is  established  the  moment  the  deposit  is 
made." 

Where  a  draft  is  sent  for  collection  only  and  with  in- 
structions that  the  proceeds  should  be  remitted  immedi- 
ately upon  the  receipt  thereof  by  the  collecting  bank  and 
there  is  nothing  in  the  circumstances  to  indicate  that  tlie 
parties  intended  that  the  draft  or  its  proceeds  should  not 
remain  the  property  of  the  owner,  the  funds  collected  do 
not  become  the  property  of  the  collecting  bank  nor  estal)- 
lish  the  relation  of  debtor  and  creditor  between  it  and 
the  drawer  bank  and  hence  the  relation  of  principal  and 
agent  continues  and  if  the  collecting  bank  goes  into  the 
hands  of  a  receiver  before  payment  of  its  check  or  its 
presentation  in  due  course  of  business,  the  drawer  is 
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entitled  to  a  preference  to  the  general  creditors  out  of  the 
cash  going  into  the  receiver's  hands. ^^ 

§  459.     Status  of  Bonds  Deposited  by  National  Bank  Under 
Statute  on  Organization. 

Bonds  deposited  with  the  Treasurer  of  the  United 
States  as  security  for  the  redemption  of  its  circulating 
notes  under  the  National  Banking  Act  are  not  liable  for 
the  payment  of  indebtedness  to  the  general  creditors. 
The  receiver,  however,  is  entitled  to  receive  as  part  of 
the  assets  of  the  bank  any  residuary  interest  therein 
which  the  bank  may  have.^ 


c.    Relation  of  Receiver  to  Deposits. 

§  460.     General  Relation  to  Deposits  of  the  Bank. 

The  questions  which  arise  in  receivership  cases  relative 
to  the  rights  of  depositors  are  generally  those  of  substan- 
tive law  relative  to  the  subject  generally  and  are  not 
affected  by  the  fact  of  the  receivership.  The  general  rule 
in  such  cases  is  that  the  relation  between  a  bank  and  its 
depositors  is  that  of  debtor  and  creditor.  The  claims  of 
depositors  are  liabilities  of  the  bank.  The  receiver  takes 
the  assets  of  the  bank  subject  to  the  relations  existing  be- 
tween it  and  its  depositors  at  the  time  of  the  receiver- 
ship.^ 

13  State  Nat.  Bank  v.  First  Nat.  v.  Bank  of  Central  Arkansas,  120 

Bank,  124  Ark.  531,  187  S.  W.  673,  Ark.  369,  179  S.  W.  509;  3  R.  C.  L. 

the  court  also  saying:                   '  633;  3  Am.  Enc.  of  L.  815;   5  Cyc. 

"It  is  likewise  well  established  514;  Macy  v.  Roedenbeck,  227  Fed. 

that  a  bank,  receiving  a  draft  for  346,  353,  142  C.  C.  A.  42." 

collection  merely,  is  the  agent  of  i  Van    Antwerp    v.    Hulburd,    8 

the  remitter,  drawer,  or  forward-  Blatchf.  282,  Fed.  Cas.  No.  16,827. 

ing  bank,  and  takes  no  title  to  the  i  Anderson  v.  Farmers'  Loan  & 

paper,  or  the  proceeds,  when  col-  Trust  Co.,  241  Fed.  322,  154  C.  C. 

lected,  but  holds  same  in  trust  for  A.    202;    Harriman    Nat.    Bank    v. 

remitting.     Second  National  Bank  Seldomridge,  240  Fed.  Ill,  153  C. 

V.  Bank  of  Alma,  99  Ark.  386,  138  C.  A.  147;    Stallo  v.  Wagner,  233 

S.  W.  472;   Oklahoma  State  Bank  Fed.  379,  147  C.  C.  A.  315;  Horn  v. 
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The  statutes  of  some  states  create  a  preference  in 
favor  of  depositors  and  in  such  cases  the  terms  of  the 
statute  must  naturally  be  consulted.^  Ordinarily  entries 
made  by  a  bank  officer,  on  the  deposit  of  a  check,  draft,  or 
other  similar  paper,  importing  creation  of  the  relation  of 
debtor  and  creditor  between  the  bank  and  the  depositor, 
prove,  in  the  absence  of  evidence  to  the  contrary,  an 
assignment  of  the  instrument  deposited,  to  the  bank ;  but 
they  are  provisional,  and  such  assignment  is  subject  to 
the  right  of  rescission,  in  the  absence  of  circumstances 


Pere  Marquette  Ry.  Co.,  151  Fed. 
626;  Brown  v.  Sheldon  State  Bank, 
139  Iowa  83,  117  N.  W.  289;  Benja- 
min V.  Staples,  93  Miss.  507,  47  So. 
425;  Richardson  v.  Cheney,  146 
App.  Div.  686,  131  N.  Y.  Supp.  594; 
Widman  v.  Kellogg,  22  N.  D.  396, 
39  L.  R.  A.  (N.  S.)  563,  133  N.  W. 
1020;  Knaffl  v.  Knoxville  Banking 
&  Trust  Co.,  130  Tenn.  336,  L.  R. 
A.  1915D,  402,  170  S.  W.  476;  Alle- 
man  v.  Sayre,  79  W.  Va.  763,  L.  R. 
A.  1917D,  1002,  91  S.  E.  805. 

No  principle  of  law  is  better  es- 
tablished than  that  a  general  de- 
posit of  money  in  a  bank  passes 
the  title  immediately  to  the  bank, 
and  establishes  the  relation  of 
debtor  and  creditor  between  the 
bank  and  its  customer,  the  depos- 
itor. Covey  V.  Cannon,  104  Ark. 
550,  149  S.  W.  514,  518;  Warren  v. 
Nix,  97  Ark.  374,  135  S.  W.  896; 
Steelman  v.  Atchley,  98  Ark.  294, 
32  L.  R.  A.  (N.  S.)  1060,  135  S.  W. 
902,  3  R.  C.  L.  261;  Merchants'  & 
Planters'  Bank  v.  Meyer,  56  Ark. 
499,  20  S.  W.  406;  Piano  Mfg.  Co. 
V.  Auld,  14  S.  D.  512,  86  Am.  St. 
Rep.  769,  86  N.  W.  21,  and  note; 
Carroll  County  Bank  v.  Rhodes,  69 
Ark.  43,  63  S.  W.  68. 

In  People  v.  Merchants'  &  M. 
Bank,  78  N.  Y.  269,  34  Am.  Rep. 
n  Rec— 84 


532,  the  application  of  the  peti- 
tioner was  required  to  show  and 
trace  into  the  hands  of  the  re- 
ceiver the  money  which  it  was 
claimed  was  a  trust  fund.  It  did  not 
appear  that  there  was  any  actual 
setting  apart  or  appropriation  of 
any  specific  fund  or  property  of 
the  bank  or  of  the  drawer  of  the 
check  for  its  payment  and  it  did 
not  appear  that  the  identical  funds 
deposited  were  in  the  possession 
of  the  bank  when  the  check  was 
presented  for  payment.  In  fact  it 
was  conceded  they  were  not.  The 
bank  was  simply  a  debtor  of  the 
depositor  for  the  balance  of  the 
deposits  which  stood  to  its  credit. 

Where  a  check  was  given  to  an 
attorney  by  a  corporation  as  a 
retainer  but  before  its  presentation 
to  the  bank  for  payment  a  receiver 
was  appointed  for  the  corporation 
with  the  knowledge  of  the  attor- 
ney, the  moneys  in  the  bank  at  the 
time  of  the  appointment  of  the  re- 
ceiver should  be  turned  over  to 
the  receiver.  Bowker  v.  Haight, 
etc.,  Co.,  146  Fed.  257. 

2  In  re  Prudential  Trust  Co.'s 
Assignment,  223  Pa.  409,  72  Atl. 
798;  Commonwealth  v.  American 
Trust  Co.,  241  Pa.  153,  88  Atl.  430. 
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precluding  exercise  thereof,  and  the  relation  of  debtor 
and  creditor  is  not  irrevocably  established  until  the 
money  for  which  the  deposited  paper  calls  has  been 
actually  collected.  If,  however,  before  such  collection  has 
been  made,  the  bank  fails  and  a  receiver  is  appointed, 
it  is  deemed  in  law  to  have  been  the  agent  of  the  depositor 
for  collection  of  the  money  evidenced  by  the  deposited 
paper,  in  the  absence  of  circumstances  precluding  resto- 
ration of  the  status  quo  by  the  depositor,  and  the  latter, 
on  making  such  restoration,  is  entitled  to  have  the  paper 
returned  to  him,  on  demand  therefor  before  collection  by 
the  receiver,  and  to  have  the  full  amount  collected 
thereon,  if  the  receiver  has  collected  it  before  such  de- 
mand is  made.^ 

Where  the  condition  of  the  books  of  account  of  the 
bank  are  in  such  shape  that  the  receiver  is  unable  to 
ascertain  the  condition  of  the  deposit  account,  he  may 
file  a  bill  in  equity  praying  for  an  accounting  where  the 
depositor  refuses  to  disclose  his  pass  book,  checks  and 
other  evidences  of  debit  and  credit,  and  ask  for  a  decree 
for  the  balance  of  an  alleged  indebtedness  of  the  de- 
positor on  overdrafts.* 

A  question  sometimes  arising  in  connection  with  bank 
receiverships  is  the  status  of  moneys  deposited  with  the 
bank  while  it  was  knowingly  insolvent.  Such  cases  gener- 
ally raise  a  question  of  fact  and  are  determined  upon 
general  principles  of  law  regardless  of  the  fact  of  re- 
ceivership,^ and  generally  are  concerned  with  the  ques- 

8  AUeman  v.   Sayre,   79  W.  Va.  4  White  v.  Willis,  111  Miss.  417, 

763,  L.  R.  A.  1917D,  1002,  91  S.  E.  71  So.  737. 

805.  See  also,  Sachs  v.  Sachs,  181  111. 

A    bank    holding    a    depositor's  App.  342. 

overdue    note    is    entitled    to    the  5  De  Forrest  v.  Coffey,  154  Cal. 

proceeds   of   checks    mailed   to   it  444,  98  Pac.  27;  Auzerais  v,  Coffey, 

for  deposit  for  collection  prior  to  155  Cal.  102,  99  Pac.  1134. 

depositor's    receivership     but    re-  In  State  Nat.  Bank  v.  First  Nat. 

ceived    afterwards.       Chapman    v.  Bank,  124  Ark.  531,  187  S.  W.  673, 

Mills  &  Gibb,  241  Fed.  715,  the    court   said:    "Our    court   has 
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tion  whether  the  deposit  can  be  sufficiently  traced  into 
the  assets  coming  into  the  hands  of  the  receiver.*^  Where 
a  bank  conducts  both  a  general  commercial  banking  busi- 
ness and  a  savings  department  under  statutory  regnla- 


held,  in  its  construction  of  the  law 
prescribing  a  penalty  against  the 
officers  of  insolvent  banks  for  re- 
ceiving moneys  on  deposit  when 
the  bank  is  known  to  be  insolvent, 
that  the  receipt  by  the  officer  of 
a  check  drawn  by  a  customer 
against  his  account  in  the  bank 
and  depositing  it  to  the  credit  of 
the  account  of  the  payee,  another 
customer,  was  receiving  money 
within  the  meaning  of  the  law. 
Cunningham  v.  State,  115  Ark.  392, 
171  S.  W.  885;  Skarda  v.  State, 
118  Ark.  176,  Ann.  Cas.  1916E,  586, 
175  S.  W.  1190.  .  .  .  The  pay- 
ment of  the  drawee  of  the  draft 
of  the  amount  thereof,  by  the  de- 
livery of  its  check  therefor  against 
his  account  in  the  collecting  bank 
and  the  charging  of  the  amount 
against  his  account,  constituted  to 
all  intents  and  purposes  a  pay- 
ment in  cash  of  the  drafts;  the 
check  being  merely  the  vehicle  of 
transfer  of  the  cash.  Certainly 
there  is  no  necessity  for  the 
drawee  of  the  drafts  to  take  its 
check  to  its  bank,  the  collector, 
and  present  it  and  receive  the 
money,  and  hand  it  back  to  the 
bank  in  payment  of  the  draft." 

Money  which  was  deposited  on 
the  day  of  closing  its  doors  in  a 
bank  which  was  at  the  time  hope- 
lessly insolvent  may  be  recovered 
from  its  receiver  on  the  ground  of 
fraud.  Richardson  v.  New  Orleans, 
etc.,  Co.,  102  Fed.  780,  42  C.  C.  A. 
619,  52  L.  R.  A.  67. 

Receipt  of  a  deposit  with  knowl- 
edge that  the  bank  was  insolvent 


does  not  constitute  such  fraud  as 
would  authorize  a  rescission, 
where  it  was  received  with  the 
understanding  that  it  should  be 
used  to  pay  the  depositor's  debt 
to  the  bank.  Brennan  v.  Tilling- 
hast,  201  Fed.  609,  120  C.  C.  A. 
37. 

6  Brennan  v.  Tillinghast,  201 
Fed.  609,  120  C.  C.  A.  37;  Bruner 
V,  First  Nat.  Bank,  97  Tenn.  540, 
34  L.  R.  A.  532,  37  S.  W.  286. 

In  order  to  receive  from  a  re- 
ceiver money  illegally  received  by 
a  bank  while  insolvent,  the  de- 
posit must  be  identified  in  his 
hands  or  it  must  be  shown  that 
the  funds  coming  into  his  hands 
were  increased  by  that  fund  and 
that  the  officers  of  the  bank  knew 
it  to  be  insolvent.  Quin  v.  Earle, 
95  Fed.  728. 

A  deposit  received  with  knowl- 
edge of  insolvency  makes  the  bank 
a  constructive  trustee,  and  entitles 
the  depositor  to  recover  the  de- 
posit or  its  amount,  if  it  can  not 
be  identified.  Pennington  v.  Third 
Nat.  Bank  of  Columbus,  114  Va. 
674,  45  L.  R.  A.  (N.  S.)  781,  77 
S.  E.  455. 

Where  it  Is  shown  that  ever 
since  complainant  deposited  his 
money  in  a  bank,  the  general 
funds  of  the  bank  have  exceeded 
the  amount  of  the  deposit,  he 
establishes  a  presumption  that  the 
money  is  still  in  the  bank,  as 
affecting  his  right  to  recover 
against  the  receiver  thereof.  Patek 
V.  Patek,  166  Mich.  446,  35  L.  R.  A. 
(N.  S.)    461,  131  N.  W.  1101. 
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tions  giving  depositors  in  the  latter  department  special 
protection,  questions  arise  both  as  to  the  rights  of  de- 
positors under  the  statute  and  under  special  agreements 
entered  in  the  pass  books  of  its  depositors,  but  these 
questions  are  not  affected  by  reason  of  the  receivership.'^ 

§  461.     Special  and  Fiduciary  Deposits. 

A  receiver  of  a  bank  is  bound  by  the  same  rules  in  re- 
spect to  deposits  as  would  bind  the  bank  in  a  case  in 
wdiich  no  receivership  was  involved.  It  would  not  be 
practical  to  enter  into  a  discussion  of  the  substantive 
rules  of  law  relative  to  the  rights  and  liabilities  arising 
out  of  the  different  character  of  bank  deposits  other  than 
phases  which  may  be  affected  one  way  or  the  other  by 
reason  of  the  receivership.  The  obligation  of  the  bank 
is  simply  to  keep  a  fund  deposited  with  it  safely  and  re- 
turn it  to  the  proper  person  or  pay  it  to  his  order.  If  it 
be  deposited  by  one  as  trustee,  the  depositor  as  trustee, 
has  the  right  to  withdraw  it  and  the  bank,  in  the  absence 
of  knowledge  or  notice  to  the  contrary,  is  generally  bound 
to  assume  that  the  trustee  would  appropriate  the  money, 
when  drawn,  to  a  proper  use.  Any  other  rule  would 
throw  upon  a  bank  the  duty  of  inquiring  as  to  the  ap- 
propriation made  of  every  fund  deposited  by  a  trustee 
or  other  like  fiduciary,  which,  of  course,  would  be  an  im- 
practical rule.  Consequently  the  bank  is  under  no  obliga- 
tion to  look  after  the  appropriation  of  the  trust  funds 
when  withdrawn  unless  it  has  notice  or  knowledge  that 
a  breach  of  trust  is  being  committed  by  an  improper 
withdrawal  of  funds  or  if  it  participates  in  the  profits  or 
benefits  of  the  fraud. ^ 

7  People  V.   California   Safe   De-  768;     Bank     Com'rs     v.     Security 

posit  &  Trust  Co.,  160  Cal.  374,  117  Trust   Co.,    75   N.    H.    107,   71   Atl. 

Pac.  321;   Lippitt  v.  Thames  Loan  377. 

&  Trust  Co.,  88  Conn.  185,  90  Atl.  i  Duckett    v.    National    Mechan- 

369;  Williams  v.  .Johnson,  50  Mont.  ics'  Bank,  86  Md.  400,  63  Am.  St. 

7,   Ann.  Cas.   1916D,   595,   144   Pac.  Rep.   513,   39    L.   R.   A.   84,   38   Atl. 
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Where  money  is  deposited  in  a  bank  for  a  specific  pur- 
pose only  the  relation  of  the  depositor  is  not  that  of  a 
deposit  made  in  the  ordinary  course  of  business,  which 


983;  Allen  v.  Puritan  Trust  Co., 
211  Mass.  409,  L.  R.  A.  1915C,  518, 
97  N.   E.   916,  919. 

A  bank  which  accepts  a  deposit 
of  trust  funds  with  knowledge  of 
their  character,  and  applies  them 
to  the  payment  of  the  personal 
debt  of  the  depositor,  or  assists 
him  in  misusing  or  misapplying 
them,  is  liable  to  the  beneficial 
owner.  Miami  County  Bank  v. 
State,  61  Ind.  App.  360,  112  N.  E. 
40;  Santa  Marina  Co.  v.  Canadian 
Bank  of  Commerce,  242  Fed.  142. 

Where  bank  which  was  not  au- 
thorized to  do  business,  received 
deposits  and  transferred  them  to 
another  bank,  whose  officers  par- 
ticipated in  the  fraud,  a  claim  of 
the  receiver  of  the  first  bank  for 
such  moneys  is  entitled  to  prefer- 
ence over  general  creditors  of  the 
transferee  bank.  McKinney  v. 
United  States  Nat.  Bank,  242  Fed. 
48,  154  C.  C.  A.  640. 

In  Re  Hallett's  Estate,  L.  R.  13 
Ch.  Div.  696,  it  was  held  that 
money  held  by  a  person  in  a  fidu- 
ciary capacity,  though  not  as 
trustee,  and  paid  by  him  to  his 
account  at  his  bank  may  be  fol- 
lowed by  the  owner  and  the 
amount  be  made  a  charge  on  the 
balance  in  the  hands  of  the  bank; 
that  if  a  person  holds  money  as 
trustee  or  in  a  fiduciary  character 
places  it  to  his  account  in  his  bank 
and  mixes  it  with  his  own  money 
and  afterwards  checks  out  sums 
of  money  in  the  ordinary  manner, 
the  rule  as  to  the  first  drawings 
out  of  the  first  payments  does  not 
apply  to  such  case  and  the  drawer 


must  be  taken  to  have  drawn  out 
his  own  money  in  preference  to 
trust  money. 

In  Henry  v.  Martin,  88  Wis.  367, 
60  N.  W.  263,  it  appeared  that  be- 
fore the  making  of  an  assignment 
by  an  insolvent  an  agent  deposited 
money  of  his  principal  therein  in 
another  than  his  own  name,  with 
notice  to  the  bank  that  it  be- 
longed to  third  parties.  It  was 
held  that  the  deposit  not  having 
been  a  special  one  and  it  not  being 
claimed  that  any  part  of  the 
money  which  came  to  the  assignee 
was  the  identical  money  deposited, 
the  assets  of  the  bank  are  not  im- 
pressed with  any  trust  in  favor 
of  the  principal  so  as  to  make 
him  a  preferred  creditor.  The 
deposit  created  the  relation  of 
debtor  and  creditor  simply  and  the 
bank  receiving  the  money  was  the 
debtor  and  not  a  bailee.  Cf.  Non- 
otuck  Silk  Co.  V.  Flanders,  87  Wis. 
237,  58  N.  W.  383;  McLeod  v. 
Evans,  66  Wis.  401,  57  Am.  Rep. 
287,  28  N.  W.  173,  214. 

In  Importers'  &  T.  Nat.  Bank  v. 
Peters,  123  N.  Y.  272,  25  N.  E. 
319,  it  appeared  that  money  was 
held  by  a  person  in  a  fiduciary 
capacity  and  was  deposited  by 
him  in  his  general  account  at  the 
bank.  It  was  held  that  the  money 
could  not  be  followed  by  the 
owner.  If  the  owner  pays  it  to 
his  account  with  his  bank  and 
mixes  it  with  his  own  money  and 
afterwards  draws  out  some  by 
checks  generally,  and  in  the  ordi- 
nary manner,  the  drawer  of  the 
check    must    be    taken    to    have 
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creates  the  relation  of  debtor  and  creditor,  but  it  is  gov- 
erned by  the  terms  and  purposes  of  the  special  deposit. 
The  status  of  the  bank  under  such  circumstances  is  more 
nearly  that  of  a  bailee  or  trustee  for  the  parties  than  that 
of  a  debtor.  Under  such  a  deposit  if  the  depositor  shows 
that  the  receiver  received  the  amount  of  the  deposit  from 
the  defunct  bank,  it  will  not  be  presumed  that  the  bank 
or  its  officers  committed  a  wrong  or  fraud  by  converting 
the  fund  to  their  own  use.  The  money  having  been  traced 
into  the  possession  of  the  bank,  it  is  presumed  to  be 
there  still.  If  it  was  returned  to  the  depositor  or  paid  to 
any  one  under  his  authority,  that  would  have  been  a  mat- 
ter of  evidence  in  defense.^ 


drawn  out  his  own  in  preference 
to   the   trust  money. 

The  fact  that  a  bank  has  knowl- 
edge of  the  character  of  the  funds 
is  an  important  circumstance 
which  calls  for  caution  in  dealing 
with  and  honoring  checks  upon 
such  deposits,  though  such  knowl- 
edge is  not  sufficient,  in  and  of 
itself,  to  create  liability,  or  to 
cause  the  bank  to  require  the  de- 
positor to  place  such  funds  in  an 
account  separate  and  apart  from 
his  individual  account.  See  Bundy 
V.  Town  of  Monticello,  84  Ind.  119, 
127;  United  States  Fidelity,  etc., 
Co.  V.  Adoue  &  Lobit,  104  Tex. 
379,  Ann.  Cas.  1914B,  667,  37  L.  R. 
A.  (N.  S.)  409,  137  S.  W.  648,  652, 
138  S.  W.  383;  Duckett  v.  National 
Mechanics'  Bank,  86  Md.  400,  63 
Am.  St.  Rep.  513,  39  L.  R.  A.  84, 
38  Atl.  983;  United  States  Fidelity 
Co.  V.  Monrovia,  18  Cal.  App.  437, 
123  Pac.  352;  Fidelity,  etc.,  Co.  v. 
Rankin,  33  Okla.  7,  124  Pac.  71; 
Allen  V.  Puritan  Trust  Co.,  211 
Mass.  409,  L.  R.  A.  1915C,  518, 
97    N.    E.    916;     American,    etc., 


Bank  v.  Fidelity,  etc.,  Co.,  129 
Ga.  126,  12  Ann.  Cas,  666,  58 
S.  E.  867,  869;  Town  of  East 
Hartford  v.  American  Nat'l  Bank, 
49  Conn.  539;  United  States  Fidel- 
ity, etc.,  Co.  V.  Bank,  127  Tenn. 
720,  157  S.  W.  414;  Fisher  v. 
Brown,  104  Mass.  259,  6  Am.  Rep. 
235;  Shepard  v.  Meridian  Nat'l 
Bank,  149  Ind.  532-546,  48  N.  E. 
346;  McLain  v.  Wallace,  103  Ind. 
562,  5  N.  E.  911;  McEwen  v.  Davis, 
39  Ind.  109,  114;  Board,  etc.,  v. 
Newark,  etc.,  Bank,  48  N.  J.  Eq. 
51,  21  Atl.  185;  State  Nat'l  Bank 
v.  Reilly,  124  111.  464,  14  N.  E.  657; 
Interstate  Nat.  Bank  v.  Claxton, 
97  Tex.  569,  65  L.  R.  A.  820,  104 
Am.  St.  Rep.  885,  80  S.  W.  604,  3 
R.  C.  L.  §  177,  et  seq. 

2  Stein  v.  Kemp,  132  Minn.  44, 
155  N.  W.  1052. 

See  First  State  Bank  v.  Bank  of 
Braggs,  43  Okla.  342,  142  Pac. 
1183,  where  the  holder  of  a  cer- 
tificate of  deposit  was  granted  re- 
lief. 

See  also.  Third  Nat.  Bank  of 
St.  Paul  v.  Stillwater  Gas  Co.,  36 
Minn.  75,  30  N.  W.  440. 
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The  agreement  constituting  the  special  deposit  must, 
however,  be  specific  in  respect  to  the  funds  being  kept  in 
a  separate  account  and  where  a  receiver  deposits  funds 
of  the  receivership  estate  under  an  agreement  merely  that 
it  be  checked  out  with  the  correct  signature  of  the  de- 
positary but  without  an  agreement  that  the  funds  be  not 
mingled  with  the  general  funds  of  the  bank  and  kept  in 
a  separate  fund,  he  can  not  on  the  insolvency  of  the  bank 
recover  the  fund  as  a  special  deposit.^ 

Where  a  depositor  of  an  insolvent  bank  holds  mortgage 
security  for  his  deposit,  if  he  succeeds  in  foreclosing  it, 
he  is  entitled  to  apply  the  net  proceeds  on  his  claim  but 
can  receive  dividends  on  the  deficiency  arising  after  such 
application  only  in  like  manner  to  other  depositors.^ 


3  A  receiver  deposited  the 
moneys  of  the  receivership  estate 
with  a  trust  company,  which  was 
a  surety  on  his  bond,  under  an 
agreement  that  the  money  should 
bear  interest  and  be  subject  to 
check  with  the  counter  signature 
of  the  trust  company.  The  moneys 
were  however  commingled  with 
the  general  funds  of  the  company, 
which  became  insolvent.  It  was 
held  that  the  receiver  could  not 
claim  that  he  was  entitled  to  have 
returned  to  him  the  whole  of  the 
balance  of  his  account  under  a 
rule  of  court  providing  that  all 
corporations  approved  as  security 
shall  keep  all  moneys  received 
by  them  from  the  persons  for 
whom  they  become  sureties  sep- 
arate from  all  other  funds  and  in 
a  separate  account.  Appeal  of  Mil- 
ler Commonwealth  v.  City  Trust 
Safe  Deposit  &  Surety  Co.  of  Phil- 
adelphia, 218  Pa.  50,  66  Atl.  995. 

Where  a  bank  fails  and  a  re- 
ceiver is  appointed,  certificates  of 
deposit  in  fact  representing  a  loan 
can  not  be  paid  out  of  the  depos- 


itors' guaranty  fund  under  the 
statute.  lams  v.  Farmers'  State 
Bank  of  Decatur,  101  Neb.  778, 
165  N.  W.  145. 

But  see  Smith  v.  P\iller,  86  Ohio 
St.  57,  Ann.  Cas.  1913D,  387, 
L.  R.  A.  1916C,  6,  99  N.  E.  214, 
where  it  was  held  that  where  a 
bank  in  which  a  trustee  of  an  in- 
solvent savings  company  has  made 
a  special  deposit  of  trust  funds 
fails,  and  the  bank  had  mingled 
the  trust  money  with  its  own 
funds,  but  had  at  all  times  an 
amount  equal  to  the  deposit,  a 
court  of  equity  will  ingraft  a  trust 
on  such  money,  and  the  trustee 
will  become  a  preferred  creditor. 

4  Blackman  v.  Pettengill,  25  Ida. 
307,  137  Pac.  182. 

See  Blum  Bros.  v.  Girard  Nat. 
Bank,  248  Pa.  St.  148,  Ann.  Cas. 
1916D,  609,  93  Atl.  940,  where  a 
claim  of  an  equitable  lien  on  de- 
posits because  of  an  agreement  to 
maintain  a  deposit  equal  to  20 
per  cent  of  discounted  notes  was 
disallowed  by  the  receiver. 

In  Chase  v.  Petroleum  Bank,  66 
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§  462.     Status  of  Deposits  by  Public  Officials  or  Governmental 
Bodies. 

As  a  general  rule  the  deposits  of  governmental  bodies 
and  officers  acting  on  their  behalf  in  banking  institutions 
are  protected  from  loss  by  means  of  bonds  furnished  by 
the  banks  as  a  prerequisite  to  their  selection  as  a  deposi- 
tary. And  in  some  instances  the  deposits  are  made  under 
statutory  regulations  which  protect  them  as  special  de- 
posits. In  every  case  resort  must  be  had  to  the  statutory 
and  constitutional  provisions  relative  to  the  subject  ob- 
taining in  the  jurisdiction. 

In  the  absence  of  special  statutes  upon  the  subject  of 
giving  priority  to  deposits  of  the  state  in  defunct  banks, 
the  question  is  sometimes  raised  as  to  whether  the  state, 
by  reason  of  its  sovereignty  and  its  qualified  adoption 
of  the  common  law  has  succeeded  to  and  possesses  a  right 
corresponding  to  the  prerogative  of  the  Crown  of  Eng- 
land to  be  paid  first  in  respect  to  claims  or  moneys  due 
the  king  for  the  support  and  maintenance  of  the  govern- 
ment. It  would  be  beyond  the  scope  of  this  work  to  go 
into  a  detailed  discussion  of  the  origin  and  development 
of  that  right  and  its  scope  and  effect  in  this  country.  It 
will  suffice  to  say  that  the  right,  as  interpreted  by  the 
courts,  is  so  hedged  with  terms  and  conditions  that  it 
amounts  to  a  right  in  name  only  without  substantial  re- 
sults as  applied  to  a  receivership  case  where  the  state 
has  not  prior  to  the  receivership  asserted  its  right.  The 
decisions  upon  the  question  of  the  existence  of  the  right 
are  variant,  but  appear  to  be  quite  unanimous  in  respect 

Pa.  St.  169,  Chase,  having  balances  and  went  into  the  hands  of  a  re- 
in the  bank,  requested  the  bank  ceiver  and  it  was  held  that  there 
to  pay  a  debt  for  him,  agreeing  had  been  an  appropriation  of  the 
that  the  balances  should  be  ap-  balances  to  the  note  and  in  a  suit 
plied  to  the  repayment.  The  bank  by  the  bank  on  the  note  the  bal- 
paid  the  debt  and  Chase  gave  his  ances  were  to  be  deducted.  Such 
note  for  the  amount,  the  balances  balances  were  not  subject  to  check 
to  be  adjusted  in  a  short  time.  and  could  not  have  been  attached 
In  the  meantime  the  bank  failed  by  Chase's  creditors. 
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to  the  point  that  an  assignee  of  the  state  is  not  entitled  to 
the   rights  of  the  state  itself.^      Sometimes   the  courts, 


1  In  Aetna  Casualty  &  Surety 
Co.  V.  Moore  (Wash.),  181  Pac. 
40,  Justice  Mitchell  in  reviewing 
the  questions,  said: 

"Of  course  it  is  admitted  by 
appellant  that  the  office  of  king 
and  all  prerogatives  purely  per- 
sonal to  him  as  such,  being  re- 
pugnant to  our  form  of  gov- 
ernment, have  been  abrogated. 
But  it  is  insisted  that  his  sover- 
eignty, powers  functions,  and  du- 
ties, in  so  far  as  they  relate  to 
the  maintenance  of  civil  govern- 
ment, are  substituted  by  and 
devolve  upon  the  people  of  the 
state,  that  they  are  not  in  con- 
flict with  any  of  our  written  law 
nor  incompatible  with  our  insti- 
tutions of  society,  and  that,  inas- 
much as  claims  or  moneys  due  the 
king  for  the  support  and  mainte- 
nance of  the  government,  from 
whatever  sources  derived,  were 
preferred  over  the  claims  of 
others,  therefore  it  follows  such 
preference  became  and  continues 
to  be  the  law  of  this  state,  be- 
cause of  an  act  of  the  Territorial 
Legislature  of  1863,  now  Rem. 
Code,  §  143,  which  provides: 

"  'The  common  law,  so  far  as  it  is 
not  inconsistent  with  the  Constitu- 
tion and  laws  of  the  United  States, 
or  of  the  state  of  Washington,  nor 
incompatible  with  the  institutions 
and  condition  of  society  in  this 
state,  shall  be  the  rule  of  de- 
cision in  all  the  courts  of  this 
state.' 

"One  of  the  prerogatives  of 
sovereignty  of  the  crown  of  Eng- 
land was  the  right  to  have  its 
debts    paid    as    against    its    sub- 


jects. Many  of  the  American 
states  have  held  that  this  attribute 
of  sovereignty  exists  and  is  appli- 
cable here  by  virtue  of  constitu- 
tional law  or  legislative  enact- 
ments adopting  the  common  law, 
while  other  state  have  expressed 
and  hold  the  opposite  view. 
Among  those  declaring  or  favor- 
ing the  rule,  and  collecting  the 
cases,  English  and  American,  on 
both  sides  of  the  question,  are 
State  V.  Bank  of  Maryland,  6  Gill 
&  J.  (Md.)  205,  26  Am.  Dec.  561; 
In  re  Carnegie  Trust  Co.,  206  X.  Y. 
390,  46  L.  R.  A.  (N.  S.)  260.  99 
N.  E.  1096;  United  States  Fidelity 
&  Guaranty  Co.  v.  Borough  Bank 
of  Brooklyn,  213  N.  Y.  628,  107 
X.  E.  1086;  Hoke  v.  Henderson, 
14  X.  C.  (3  Dev.)  12;  and  the  re- 
cent case  of  Aetna  Accident  & 
Liability  Co.  v.  Miller,  54  Mont. 
377,  L.  R.  A.  1918C,  954,  170  Pac. 
760.  Among  those  to  the  con- 
trary, and  collecting  authorities 
on  both  sides,  are  Freeholders  of 
Middlesex  County  v.  State  Bank 
at  New  Brunswick,  29  N.  J.  Eq. 
268,  affirmed  by  the  Court  of  Er- 
rors and  Appeals,  30  N.  J.  Eq.  311; 
Potter  V.  Fidelity  &  Deposit  Co. 
of  Maryland,  101  IVIiss.  823,  58 
South.  713;  Brown  v.  American 
Bonding  Co.,  210  Fed.  844,  127 
C.  C.  A.  406,  by  the  Circuit  Court 
of  Appeals  for  Montana  prior  to 
the  case  of  Aetna  Accident  &  Lia- 
bility Co.  v.  Miller,  supra;  and  the 
recent  case  of  Commissioner  of 
Banking  v.  Chelsea  Savings  Bank, 
161  Mich.  691,  125  N.  W.  424, 
affirmed  on  rehearing  161  Mich. 
704,  127  N.  W.  351. 
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without  expressly  passing  upon  the  point  whether  the 
state  is  entitled  to  be  paid  its  deposit  in  full  under  the 


"We  may  and  shall  assume, 
without  deciding,  that  the  com- 
mon law  in  this  respect  is  in  force 
in  this  state,  and  yet  we  think 
the  state  or  its  assignee  is  not 
entitled  to  the  preference  claimed 
in  this  action,  for  the  reason  it 
was  lost  prior  to  the  state  or  ap- 
pellant, its  assignee,  making  any 
attempt  to  assert  it,  as  we  shall 
later  see. 

"In  the  case  of  State  v.  Bank  of 
Maryland,  6  Gill  &  J.  (Md.)  205, 
227,  26  Am.  Dec.  561,  an  assign- 
ment case,  in  which  the  court  con- 
fessed and  declared  the  common- 
law  rule  of  priority  of  payment  to 
the  sovereign,  it  was  said: 

"  'That  right  in  England  is  en- 
forced by  the  process  in  the  writ 
of  extent  in  chief,  or  in  aid,  ac- 
cording to  circumstances,  and  may 
be  here,  by  proceedings  known  to 
our  courts.  But  in  either  case,  to 
make  it  available,  the  proceeding 
must  be  resorted  to,  before  other 
vested  rights  to  the  property 
sought  to  be  subjected  to  the 
claim  are  acquired.' 

"Then,  after  discussing  the  Eng- 
lish cases  showing  how  the  right 
may  be  lost,  the  court  said  (6  Gill 
&  J.  229,  26  Am.  Dec.  561): 

"  'We  have  endeavored  to  show 
that  this  is  a  fair  and  bona  fide 
assignment  for  a  valuable  consid- 
eration, and  passed  the  property 
from  the  bank,  and  beyond  its 
power  or  control.  If  so,  and  a  sim- 
ilar assignment  in  England  has 
the  effect  to  protect  the  property 
against  the  king's  extent,  and  to 
defeat  his  priority  (as  we  have 
seen  it  does),  it  has  equally   the 


effect  here  to  protect  the  property 
in  the  hands  of  the  trustees 
against  the  common-law  priority 
of  the  state.' 

"In  the  case  of  Freeholders  of 
Middlesex  County  v.  State  Bank  at 
New  Brunswick,  29  N.  J.  Eq.  268, 
a  receivership  case,  it  was  said: 

"  'My  judgment  is,  the  state 
does  not  possess  the  prerogative 
claimed.  But  if  my  examination 
of  the  question  had  led  me  to  a 
different  conclusion,  still,  I  think, 
the  claim  could  not  be  sustained. 
The  authorities  of  both  countries 
unanimously  agree  that  the  right 
dies  the  moment  the  debtor's  title 
is  divested.  No  claim  was  made 
by  the  state  in  this  case  until 
after  a  receiver  had  been  ap- 
pointed. That  appointment  in- 
vested him  with  full  power  to  sell, 
assign,  and  convey  all  the  prop- 
erty of  the  corporation.  .  .  . 
No  act  by  the  corporation  is  nec- 
essary to  complete  either  the  title 
of  the  receiver  or  that  of  his  pur- 
chaser. Unlike  proceedings  under 
bankrupt  laws,  no  assignment  by 
the  debtor  or  commissioners  is  re- 
quired. Title  is  divested  by  force 
of  law,  and  such  divestiture  is  per- 
fect and  absolute.'  " 

In  State  v.  People's  Sav.  Bank 
&  Trust  Co.,  23  N.  M.  282,  168 
Pac.  526  the  surety  company, 
which  furnished  the  bond  to  se- 
cure the  deposit  of  the  state, 
sought  to  be  subrogated  to  the 
right  of  the  state  upon  the  as- 
sumption that  the  state  had  a 
common  law  right  of  preference, 
but  the  court  refused  to  pass  upon 
the  question  upon  the  ground  that 
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rule  of  sovereignty,  hold  that  upon  the  appointment  of 
the  receiver  the  title  to  the  property  of  the  bank,  under 
the  statutes  relating  to  the  subject,  is  divested  and  goes 
to  the  receiver  and  that  therefore  when  a  receiver  is  ap- 
pointed for  an  insolvent  bank,  the  state  is  not  entitled  to 
a  preference  over  the  creditors.-  It  is  difficult  to  under- 
stand the  benefits  to  be  obtained  from  the  sovereignty 
rule  if  the  appointment  of  the  receiver  divests  the  state 
of  the  right  to  assert  it  since  its  assertion  is  only  useful 
in  case  of  insolvency  and  it  would  serve  no  useful  purpose 
to  assert  it  while  the  bank  is  a  solvent  going  institution. 
The  common  law  right  of  priority  in  such  cases  has, 
however,  been  recognized  to  exist  in  other  jurisdictions 
upon  the  theory  that  the  appointment  of  a  receiver  does 
not  so  divest  the  title  of  the  insolvent  bank  to  its  assets 
as  to  cut  off  the  right  of  priority  of  the  state  where  it  is 
recognized  as  existing.^ 


the  state  did  not  have  the  com- 
mon law  right  but  stated  that  if 
it  did  have  the  right  the  surety 
company  was  entitled  to  subro- 
gation. It  was  contended  that  the 
statute  under  which  the  bank  was 
organized  was  different  than  the 
one  construed  by  the  court  in 
State  V.  First  State  Bank,  22  N.  M. 
661,  L.  R.  A.  1918A,  394,  167  Pac. 
3,  in  which  the  court  reviewed  the 
terms  of  the  statute  and  came  to  a 
like  conclusion  as  in  the  prior 
case. 

But  it  has  been  held  that  the 
common-law  right  of  preference 
to  a  state  as  a  creditor  is  not  so 
inherent  or  exclusive  in  the  state 
as  a  sovereignty  that  it  can  not 
be  assigned.  United  States  Fidel- 
ity &  Guaranty  Co.  v.  Borough 
Bank  of  Brooklyn,  161  App.  Div. 
479,  146  N.  Y.  Supp.  870. 


2  State  V.  First  State  Bank,  22 
N.  M.  661,  L.  R.  A.  1918A,  394,  167 
Pac.  3;  State  v.  People's  Sav. 
Bank  &  Trust  Co.,  23  N.  M.  282, 
168  Pac.  526;  State  v.  Foster,  5 
Wyo.  199,  63  Am.  St.  Rep.  47,  29 
L.  R.  A.  226,  38  Pac.  926;  Com- 
missioner of  Banking  v.  Chelsea 
Sav.  Bank,  161  Mich.  691,  704,  125 
N.  W.  424,  127  N.  W.  351  (which 
discussed  the  English  and  earlier 
authorities  in  this  country) ;  Aetna 
Casualty  &  Surety  Co.  v.  Moore 
(Wash.),  181  Pac.  40. 

3  American  Bonding  Co.  v.  Rey- 
nolds, 203  Fed.  356. 

In  this  connection  see  also,  In 
re  Carnegie  Trust  Co.,  206  N.  Y. 
390,  46  L.  R.  A.  (N.  S.)  260,  99 
N.  E.  1096;  United  States  Fidel- 
ity &  Guaranty  Co.  v.  Carnegie 
Trust  Co.,  161  App.  Div.  435,  146 
N.  Y.  Supp.  804. 
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The  Superior  Court  of  New  Mexico  upon  the  question 
coming  before  it  upon  a  motion  for  a  rehearing^  upon 
which  it  was  contended  that  the  title  of  the  insolvent  bank 
was  not  divested  by  the  terms  of  the  statute  applicable 
upon  the  appointment  of  a  receiver,  the  court  reviewed 
the  terms  of  the  statute  and  held  that  the  title  was  di- 
vested thereunder,  saying:  "If  the  acts  of  the  coiirt  aui! 
the  receiver  are  to  be  governed  by  the  provisions  of  the 
general  incorporation  laws,  then  the  receiver  must  take 
title  to  the  property.  Otherwise  the  acts  orderetl  by  the 
court  and  the  acts  performed  by  the  receiver  can  not  be 
ordered  or  done  in  accordance  with  those  provisions,  but 
must  be  ordered  or  done  in  accordance  with  the  principles 
governing  ordinary  chancer}^  receiverships.  The  fact 
that  the  ordinary  chancery  receiver  might  accomplish, 
without  taking  title,  practically  all  that  the  statutory  re- 
ceiver, with  title,  could  accomi^lish  makes  no  difference. 
The  fact  remains  that  if  the  Legislature  intended,  as  we 
conclude  it  did,  to  have  the  acts  of  the  court  and  the  re- 
ceiver controlled  by  the  said  provisions,  the  receiver  must 
have  the  title  to  the  property.  Section  957,  Code  1915, 
descends  into  details  and  grants  many  powers  not  pos- 
sessed by  the  ordinary  receiver,  some  of  which  powers 
could  not  be  exercised  without  the  taking  of  the  title  to 
the  property.  The  bank  act  does  not  purport  to  define 
the  powers  of  the  receiver  except  in  general  terms  to  the 
effect  that  he  shall  wind  up  the  bank's  affairs  and  liqui- 
date its  assets  and  distribute  the  proceeds.  This  grant 
of  power  falls  far  short  of  thnt  granted  by  section  957, 
Code  1915.  It  follows  that  section  85,  ch.  67,  Laws  1915, 
must  be  held,  in  connection  with  section  959,  Code  1915, 
to  vest  title  in  the  bank  receiver  and  vest  the  powers 
enumerated  in  section  957,  Code  1915, 

''Proceeding  upon  the  theory  that  the  divestiture  of 

4  state  V.  People's  Sav.  Bank  &  Trust  Co.,  23  N.  M.  282,  16S  Pac.  526. 
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title  of  an  insolvent  banking  corporation  takes  place, 
under  the  statutes  in  question,  upon  appointment  of  a 
receiver,  the  question  remains  as  to  the  effect  thereof 
upon  the  priority  of  the  state.  It  is  strenuously  argued 
that  the  state's  priority  is  not  lost  even  if  title  is 
divested  by  the  appointment  of  a  receiver.  The  argu- 
ment is  based  upon  the  general  doctrine  that  the  state 
is  not  bound  by  the  general  words  of  a  statute  un- 
less expressly  mentioned.  Just  how  the  principle  is  ap- 
plicable here,  we  fail  to  appreciate.  If  this  were  a  case 
of  the  statute  fixing  the  priority  of  creditors  of  an  insol- 
vent corporation,  and  the  state  were  not  mentioned,  we 
could  understand  the  application  of  the  doctrine.  But 
the  statutes  under  consideration  here  have  nothing  wliat- 
ever  to  do  directly  with  priorities  of  creditors.  They  have 
to  do  with  the  proceedings  for  the  winding  up  of  insol- 
vent banking  corporations.  They  make  no  reference  to 
priorities,  leaving  that  to  the  general  law.  The  fact  that, 
incidentally  and  consequentially,  the  state  loses  its 
priority,  by  reason  of  the  divestiture  of  the  title,  is  not 
controlling.  To  say  that  the  state  loses  its  priority  by 
the  appointment  of  the  receiver  in  an  involuntary  pro- 
ceeding under  the  statute  is  to  say  no  more  than  was  said 
at  common  law  to  the  effect  that  the  priority  was  lost 
when  the  debtor's  property  was  seized  and  sold  under 
execution,  or  was  assigned  for  the  benefit  of  creditors. 
See  Comr.  v.  Bank,  161  Mich.  691,  125  N.  W.  424,  127 
N.  AV.  351 ;  State  v.  Williams,  101  Md.  529,  61  Atl.  297, 
1  L.  R.  A.  (N.  S. )  254,  109  Am.  St.  Rep.  579,  4  Ann.  Cas. 
970." 

In  regard  to  funds  of  minor  subdivisions  of  the  state 
and  officials  acting  on  their  behalf,  the  same  general 
questions  arise,  although  as  before  stated  such  deposits 
are  generally  protected  by  surety  bonds  furnished  l)y  the 
bank.  A  question  sometimes  arises  in  regard  to  sucli  de- 
posits based  upon  the  question  wheiher  the  official  making 
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the  same  has  had  authority  to  make  the  same  thereby 
raising  the  question  whether  the  bank,  knowing  the  nature 
of  the  deposit,  holds  it  in  trust  for  the  owner.  A  recent 
case^  arising  in  the  state  of  Washington  discussed  the 
various  phases  of  the  subject  where  the  statutory  regula- 
tions in  respect  to  the  matter  were  not  very  full.  In  that 
case  the  court,  speaking  through  Justice  Holcomb,  said: 
' '  There  is  no  statute  requiring  county  clerks  to  deposit 
funds  in  their  hands  as  such  in  any  bank  or  requiring  any 
bank  to  be  designated  as  depositary  for  such  fund.  While 
it  is  true  that  the  funds  deposited  by  respondent  as  county 
clerk  of  Clarke  County  implied  a  notice  to  the  depositary 
that  the  funds  were  public  funds,  and  not  private  funds  of 
the  depositor,  nevertheless  the  funds  were  deposited  sub- 
ject to  check  as  an  ordinary  account,  and  as  such  constitu- 
ted a  general,  and  not  a  special,  deposit.  It  is  contended 
by  respondent  that  the  deposit  by  the  county  clerk  as  such 
created  it  a  deposit  of  county  funds,  or  of  public  funds 
belonging  to  litigants  in  the  court  of  which  respondent 
was  clerk.  There  is  a  conflict  of  opinion  among  authori- 
ties as  to  whether,  in  the  absence  of  statute,  there  exists 
in  any  political  subdivision  a  common-law  right  to  have 
its  debts  paid  to  it  in  preference  to  other  creditors  when 
the  debtor  is  insolvent.  But,  as  applied  to  insolvent  banks 
in  which  deposits  of  public  money  have  been  made,  the 

5  Kies  V.  Wilkinson,  101  Wash.  v.   First  Nat.   Bank,   68   Fed.   979, 

340,  172  Pac.  351.  16  C.  C.  A.  81. 

A  county  has  no  lien  upon  or  The  assets  of  a  bank  in  the 
priority  in  the  funds  in  the  hands  hands  of  its  receivers  are  im- 
of  a  receiver  of  a  national  bank,  pressed  with  a  trust  in  favor  of 
for  public  funds  deposited  in  the  a  city  whose  moneys  were  de- 
bank  by  its  officers,  unless  the  posited  in  such  bank  to  the  knowl- 
same  money,  or  assets  or  prop-  edge  of  the  latter's  officers,  who 
erty  procured  by  its  use,  comes  mingled  it  with  the  money  of  the 
into  the  hands  of  the  receiver,  al-  bank,  where  assets  purchased 
though  the  estate  of  the  bank  has  with  such  money  haye  come  to  the 
received  the  benefits  of  the  money,  hands  of  the  receiver.  City  of 
and  its  assets  may  have  been  Spokane  v.  First  Nat.  Bank,  68 
thereby  increased.  Spokane  County  Fed.  982,  16  C.  C.  A.  85. 
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better  rule  seems  to  be  that,  in  the  absence  of  statute  or 
a  showing  of  facts  sufficient  to  create  a  trust,  a  claim  for 
public  money  has  no  preference  over  the  claims  of  the 
general  creditors  of  the  bank,  but  stand  on  the  same  foot- 
ing with  them.  3  R.  C.  L.,  <^  182 ;  note  to  Page  County  v. 
Rose,  8  Ann.  Cas.  116,  and  cases  there  cited.  Ordinarily 
public  money  in  the  hands  of  its  official  custodian  Avith- 
out  special  authority  to  deposit  the  same  in  a  bank  is  a 
trust  fund,  and  when  a  bank  accepts  such  money  knowing 
its  trust  character,  the  bank  becomes  a  quasi-trustee,  and 
the  trust  character  attaches  to  the  fund  in  the  hands  of 
the  bank,  making  it  a  preferred  claim  if  it  has  not  been 
so  commingled  with  the  other  fimds  of  the  bank  as  to  have 
lost  its  identity.    .    .    . 

''In  this  case  the  funds  were  deposited  by  the  county 
clerk  from  time  to  time  and  checked  against  from  time  to 
time,  and  were  not  one  special  deposit  of  a  trust  char- 
acter other  than  that  they  constituted  a  trust  fund  in 
the  hands  of  the  clerk  himself.  They  were  evidently 
carried  in  the  bank  commingled  with  all  its  other  funds, 
until  the  bank  was  closed  for  liquidation. 

"When  a  bank  becomes  insolvent  and  is  taken  over  by 
the  public  examiner,  the  assets  of  the  bank  become  a 
fund  for  the  payment  of  the  claims  of  the  various  credi- 
tors, and  unless  some  reason  is  shown,  recognized  by  law, 
that  entitles  one  creditor  to  a  preference  over  the  others, 
they  should  all  be  treated  alike.  If  the  assets  are  suffi- 
cient in  amount,  the  creditors  can  be  paid  in  full;  but 
where  there  are  not  sufficient  funds  to  pay  the  just  claims 
of  all  of  the  creditors  in  full,  then  such  fund  as  there  is 
should  be  proportioned  among  such  creditors  according 
to  the  amounts  of  their  respective  claims.  This  rule  ap- 
plies to  all  bank  depositors.  City  of  Sturgis  v.  Meade 
County  Bank,  38  S.  D.  317,  161  N.  W.  327;  Cavin  v. 
Gleason,  105  N.  Y.  256,  11  N.  E.  504. 

"As  a  rule,  when  money  is  deposited  in  a  bank,  title  to 
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it  passes  to  tlie  bank.  The  bank  becomes  tlie  debtor  of 
the  depositor  to  the  extent  of  the  deposit,  and  to  that  ex- 
tent the  depositor  becomes  the  creditor  of  the  bank. 
Allibone  V.  Ames,  9  S.  D.  74,  68  N.  W.  165,  33  L.  R.  A. 
585.  Such  deposit  then  constitntes  a  part  of  the  assets  of 
the  bank,  and,  in  case  of  insolvency,  belongs  to  the  credi- 
tors of  the  bank  in  proportion  to  the  amounts  of  their 
respective  claims.  Exceptions  to  this  rule  are:  First, 
where  money  or  other  tiling  is  deposited  with  the  under- 
standing that  that  particular  money  or  thing  is  to  be  re- 
turned to  the  depositor ;  second,  where  the  money  or  thing 
deposited  is  to  be  used  for  a  specifically  designated  pur- 
pose; and,  third,  where  the  deposit  itself  was  wrongful 
or  unlawful.    City  of  Sturgis  v.  Meade  County,  supra. 

"The  money  involved  in  this  case  was  deposited  by 
the  county  clerk,  subject  to  his  check,  without  any  under- 
standing that  the  identical  money  deposited  should  be 
returned  to  him,  or  that  it  should  be  used  for  any  specific 
purpose.  It  can  not  be  said  that  it  falls  within  the  third 
exception  to  the  above  rule,  that  the  deposit  itself  was 
wrongful  or  unlawful;  for,  while  the  clerk  was  respon- 
sible for  the  fund  in  his  hands,  he  had  a  perfect  right  to 
deposit  it  in  bank  wherever  he  pleased,  being  responsible 
for  the  safety  of  the  funds.  Phillips  v.  Yates  Center  Ntl. 
Bank,  98  Kan.  383,  158  Pac.  23,  L.  R.  A.  1917A,  680; 
State  ex  rel.  v.  McFetridge,  84  Wis.  473,  54  N.  W.  1,  998, 
20  L.  R.  A.  223 ;  3  R.  C.  L.  182. 

"We  are  forced  to  the  conclusion,  therefore,  that  the 
deposit  of  respondent  in  the  insolvent  bank  was  not  a 
public  or  a  trust  deposit. 

"The  question  then  arises  whether  or  not  the  officers  in 
the  bank  were  relieved  from  responsibility  because  of  the 
approval  of  the  appropriation  of  collateral  to  the  security 
of  the  fund  of  the  respondent  and  its  reduction  thereafter 
into  payment  of  the  deposit.  At  the  time  of  the  delivery 
of  tlie  note  as  collateral  the  bank  examiner  was  in  charge 
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of  the  bank  through  a  deputy.  The  bank  examiner  under 
the  law  then  in  force  (Rem.  &  Bal.  Code,  §  3305)  was 
required,  upon  taking  charge  of  the  bank,  to  ascertain  as 
soon  as  possible,  by  thorough  examination  into  its  affairs, 
its  actual  condition,  and,  whenever  he  should  become  sat- 
isfied that  the  bank  could  not  resume  business  or  liquidate 
its  indebtedness  to  the  satisfaction  of  all  of  its  creditors, 
to  report  the  fact  of  its  insolvency  to  the  Attorney  Gen- 
eral, who  was  thereupon  required  to  institute  proper  pro- 
ceedings in  the  proper  court  for  the  appointment  of  a 
receiver  to  take  charge  of  and  wind  up  the  affairs  and 
business  of  the  bank  for  the  benefit  of  its  depositors, 
creditors  and  stockholders.  At  the  time  of  the  transac- 
tion in  question  the  bank  examiner  had  not  closed  the 
bank,  but  was  in  charge  of  its  assets.  There  was  no 
authority  conferred  upon  him  by  law  to  act  as  agent  for 
the  bank  or  its  officers,  and  his  sole  authority  was  to  act 
as  agent  for  the  state  to  examine  into  the  affairs  and  con- 
dition of  the  bank  and  report  its  condition  as  soon  as  he 
could  ascertain  it.  He,  of  course,  had  the  right  to  require 
liquidation  of  the  assets  of  the  bank,  but  no  right  to  make 
any  contract  for  the  bank  or  to  ratify  any  contract  which 
had  been  theretofore  made.  There  had  been  no  prior 
contract  between  the  bank  or  its  officers  and  respondent 
for  the  security  of  the  respondent's  funds  on  deposit. 
The  offering  of  security  by  the  officers  of  the  bank  seems 
to  have  been  merely  voluntary,  but  for  the  bona  fide  pur- 
pose of  securing  a  public  officer's  deposit.  Neither  is 
there  any  question  of  the  good  faith  of  respondent.  He 
gratefully  accepted  security  and  the  subsequent  payment 
of  his  deposit.  At  that  time  he  was  to  some  extent  justi- 
fied, although  he  knew  that  the  ])ank  was  in  the  hands  of 
the  state  bank  examiner,  by  the  fact  that  the  state  lank 
examiner  had  declared  the  bank  insolvent  and  applied  for 
a  receiver,  and  did  tliereafter  for  about  60  days.  Appcd- 
hint  does  not  charge  respondent  with  actual  bad  faitli, 

II  Rec— S5 
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but  charges  only  that  the  taking  of  the  funds  by  him  from 
the  hands  of  the  bank  examiner  was  unlawful  and  w^rong- 
ful,  inasmuch  as  the  deposit  was  not  a  trust  deposit;  that 
the  funds  which  had  theretofore  been  deposited  could  not 
be  traced  or  identified,  and  were  not  county  or  public 
funds  deposited  in  the  bank  as  a  county  depositary  or 
deposited  with  notice  that  they  were  county  funds;  and 
that  by  reason  of  these  propositions  the  transaction  be- 
tween the  officers  of  the  bank  and  the  bank  examiner,  on 
the  one  hand,  and  the  respondent,  on  the  other,  constituted 
an  unlawful  preference  regardless  of  the  good  or  bad 
faith  of  the  transaction,  and  prima  facie  damage  to  the 
insolvent. 

''These  propositions  are  correct,  and,  as  stated  in  the 
previous  discussion  of  the  trust  fund  theory  of  the  de- 
posit, there  being  no  such  status,  respondent  had  no  right 
to  a  preference  over  other  creditors  of  the  insolvent. '  '*^ 

The  question  whether  the  governmental  body  has  a 
right  to  be  paid  its  deposit  before  other  deposits  depends 
upon  the  substantive  question  of  whether  the  title  to  the 
deposit  passed  to  the  bank  as  in  the  case  of  an  ordinary 
deposit,  and  whether  the  receiver  has  received  the  funds 
in  controversy.''^     Where  money  is  deposited  by  a  trustee 

6  Citing:  7  C.  J.  629,  643;  Brown  treasurer,  prior  to  the  passage  of 
V.  Sheldon  State  Bank,  139  Iowa  the  statute  providing  for  the  des- 
83,  117  N.  W.  289;  Alston  v.  State,  ignation  of  county  depositories 
92  Ala.  124,  13  L.  R.  A.  659,  9  So.  did  not  pass  to  the  bank,  even 
732;  McLain  v.  Wallace,  103  Ind.  though  there  was  no  agreement 
562,  5  N.  E.  911;  Otis  v.  Gross,  96  that  the  identical  money  should 
111.  612,  36  Am.  Rep.  157;  Retan  be  returned;  and,  upon  the  insol- 
v.  Union  Trust  Co.,  134  Mich.  1,  vency  of  the  bank,  the  county  is 
95  N.  W.  1006;  Southern  Dev.  Co.  entitled  to  recover  the  amount  of 
V.  Houston  &  T.  C.  R.  Co.  (C.  C),  the  deposit  from  the  receiver  of 
27  Fed.  344;  In  re  Nichols  (D.  C),  the  bank,  prior  to  the  payment  of 
166  Fed.  603;  Phillips  v.  Yates,  general  depositors.  Watts  v. 
etc.,  Nat.  Bank,  98  Kan.  383,  Board  of  Com'rs  of  Cleveland 
L.  R.  A.  1917A,  680,  158  Pac.  23.  County,  21  Okla.  231,  16  L.  R.  A. 

7  The  title  to  county  funds  de-  (N.  S.)   918,  95  Pac.  771. 
posited    by    the    county    treasurer  Where    a    county   treasurer   de- 
in  a   bank   in   his   own   name   as  posited   county   funds   in   a   bank 
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or  receiver  in  a  bank  which  has  been  officially  designated 
as  a  depositary,  the  debts  incurred  as  such  depositaries 
are  entitled  to  a  preference.^ 


d.   Enforcement  of  Liabilities  of  Directors  for  Negligence 
and  the  Like. 

§  463.    Right  of  Receiver  to  Sue  Directors  of  Bank  for  Negli- 
gence, Deceit  or  Fraud. 

The  same  general  rules  apply  to  the  question  of  whether 
a  receiver  may  sue  a  director  of  the  defunct  bank  for 
negligence  or  mismanagement  in  the  conduct  of  the  af- 
fairs of  the  bank  as  apply  to  general  corporations  in  the 


and  failed  to  withdraw  thie  excess 
of  the  deposit  over  the  amount 
secured  by  the  indemnity  bond, 
required  by  the  statute,  the  funds 
wrongfully  in  the  bank  may  be  re- 
covered on  its  insolvency.  Yel- 
lowstone County  V.  First  Trust  & 
Savings  Bank,  46  Mont.  439,  128 
Pac.   596. 

Where  the  secretary  of  the  ter- 
ritorial board  for  leasing  school 
lands  without  any  authority  de- 
posits funds  received  from  the 
rents  of  such  lands  in  a  bank, 
which  fails,  in  order  for  the  ter- 
ritory to  be  paid  prior  of  other 
creditors  of  the  bank,  it  must  ap- 
pear that  the  particular  funds  so 
deposited,  or  the  proceeds  thereof 
were  turned  over  to  the  receiver, 
or  went  to  swell  the  assets  of 
such  bank.  Cherry  v.  Territory, 
17  Okla.  221,  8  L.  R.  A.  (N.  S.) 
1254,  89  Pac.  192. 

Under  statutory  provisions  the 
board  of  levee  commissioners  hav- 
ing deposits  with  a  bank  which 
failed  were  held  entitled  to  prior- 
ity of  payment  from  its  receiver 


notwithstanding  bonds  given  by 
the  bank.  Board  of  Levee  Com'rs 
for  Yazoo-Mississippi  Delta  v. 
Powell,  109  Miss.  415,  69  So.  215. 

Where  a  bank  has  by  order  of 
the  court  been  made  the  deposi- 
tary of  funds  belonging  to  liti- 
gants and  held  by  its  officers  but 
on  receiving  deposits  from  time  to 
time  mingled  them  with  other 
funds  without  means  of  identifi- 
cation, a  receiver  of  the  bank  will 
not  be  ordered  to  pay  the  deposit 
in  full.  Otis  V.  Gross,  96  111.  612, 
36  Am.  Rep.  157. 

Inasmuch  as  a  treasurer  of  a 
school  township  may  deposit 
school  funds  in  a  bank  in  his 
name  as  treasurer,  a  general  de- 
posit in  his  name  as  treasurer, 
does  not  constitute  a  trust  fund 
which  would  give  a  claim  superior 
to  that  of  a  general  depositor  on 
the  assets  of  the  bank  in  the 
hands  of  a  receiver.  Brown  v. 
Sheldon  State  Bank,  139  Iowa  83, 
117  N.  W.  289. 

8  Henkel  v.  Carnegie  Trust  Co., 
213  N.  Y.  185,  107  N.  E.  346. 
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absence  of  special  statutory  provisions  on  the  subject.^ 
The  receiver  in  suing  on  such  liability  is  bound  by  the 
same  general  rules  which  go  to  determine  whether  a  cause 
of  action  exists  as  apply  to  the  general  relationship  of  a 
director  to  the  corporation.  The  general  question  which 
arises  in  cases  of  this  character  go  to  the  point  as  to 
whether  the  action  is  premature  in  that  a  condition  of  neg- 
ligence must  be  shown  or  that  the  amount  to  be  recovered 
is  not  yet  ascertainable.  The  reason  for  this  rule  is  that 
the  basis  of  the  liability  is  negligence  and  there  can  l)e  no 
recovery  without  injury  or  damage  resulting  from  the 
negligence.  This  liability  can  not  ordinarily  be  ascer- 
tained in  respect  to  improvident  loans  made  by  the  direc- 
tors until  attempts  at  recovery  from  the  borrowers  have 
been  exhausted.  Where,  however,  the  loans  so  made  were 
uncollectible  and  improvident  at  their  inception  and  have 
been  ever  since,  there  is  no  necessity  to  wait  for  an  ex- 
haustion of  the  debtors.- 

Where  the  receiver  refuses  to  sue,  the  depositors  of  a 
bank  may  sue  on  behalf  of  themselves  and  the  stock- 
holders to  recover  from  the  directors  for  losses  through 

1  In  regard  to  corporations  gen-  sues,  and  that  the  bank  having 
erally.  See  §§349,  et  seq.,  ante;  failed,  leaving  the  notes  unre- 
Jeffries  v.  Bacastow,  90  Kan.  495,  deemed,  and  its  refusal  to  pay 
135  Pac.  582.  Becker  v.  Billings,  them  having  been  made  on  de- 
161  111.  App.  351.  mand,  the  plaintiffs  were  injured 

2  Green  v.  Officers  and  Directors  to  the  extent  of  the  face  of  the 
of  Knoxville  Banking  &  Trust  Co.,  notes.  The  court  held  there  could 
133  Tenn.  609,  182  S.  W.  244.  be    no   action   brought   under   the 

Johnson  v.  Churchwell,  1  Head  charter  to  recover  the  amount  of 

(38  Tenn.)   146.  the  notes  until  there  had  been  a 

In  the  above  case  the  action  was  prior  judicial  determination  of  the 
against  the  directors  of  a  bank,  violation  of  the  charter,  and  like- 
under  certain  provisions  of  its  wise  until  there  had  been  an  ex- 
charter,  to  hold  them  personally  haustion  of  the  assets  of  the  bank, 
liable,  on  certain  circulating  notes  As  to  the  latter  point,  it  was  said 
issues  of  the  bank,  alleged  to  have  that  the  measure  of  the  liability 
been  overissues,  on  the  ground  of  the  directors  would  be  the 
that  they  had  violated  the  terms  amount  which  the  assets  of  the 
of  the  charter  in  making  such  is-  corporation    would    fall    short    of 
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their  negligence  or  mismanagement.     In  such  a  case  the 
receiver  may  be  made  a  party  defendant.^ 

Where  the  receiver  has  brought  a  suit  of  this  character 
against  the  directors,  he  may,  under  the  order  of  court, 
compromise  the  suit  where  such  action  on  his  part  ap- 
pears to  be  for  the  best  interest  of  the  estate.  It  is  a 
matter  of  practical  consideration  to  be  determined  under 
the  circumstances  of  each  particular  case  as  to  whether 
a  compromise,  of  such  liability  should  be  allowed  and  the 
action  of  the  receivership  court  will  not  be  interfered 
with  on  appeal  except  it  be  shown  to  have  been  an  abuse 
of  discretion.  The  court  in  considering  the  course  of 
conduct  to  be  pursued  by  the  receiver  will  consider  all 
matters  touching  the  question  of  prudence  in  making  the 
compromise.  The  inquiry  should  include  the  probable 
validity  of  the  claims  urged  l)y  the  receiver,  the  difficulties 
and  embarrassment  that  would  attend  an  effort  to  enforce 
same  in  the  courts,  the  delays  and  expenses  to  be  incurred, 
and  the  collectibility  of  any  judgment  if  recovered. "* 

discharging   its   liabilities,   caused  In  the  above  case  the  court  in 

by  the  defendants'  dereliction.  approving   the   compromise,   said: 

3  Ellis  V.  H.  P.  Yates  Mercan-  "Was  there  an  abuse  of  discre- 
tile  Co.,  103  Miss.  560,  Ann.  Cas.  tion?  If  we  entertained  doubt  as 
1915B,  526,  43  L.  R.  A.  (X.  S.)  to  the  wisdom  of  the  ruling  made 
982,  60  So.  649;  Saunders  v.  Bank  in  the  courts  below,  we  should 
of  Mecklenburg,  113  Va.  656,  75  decline  to  override  the  conclusion 
S.  E.  94.  reached,  in  the  face  of  the  record 

See  also,  Murrell  v.  Traders'  &  showing  which  is  as  follows: 

Truckers'    Bank,    113    Va.    665,    75  (a)   The  receiver,  who  is  an  em- 

S.  E.  97.  inent  lawyer,   of  wide  experience 

In  Blumer  v.  Ulmer   (Miss.),  44  and    high    standing    in    affairs    of 

So.  161,  depositors  of  an  insolve'it  business,      recommended      accep- 

bank  in   the   hands  of  a   receiver  tance    of   the    offer   of   the    defen- 

sued    the    directors    for   deceit    in  dants,  on  the  ground  of  his  doubt 

inducing   them   to   make    deposits  as  to  his  ability  to  show  liability 

while    they    knew    that    the    bank  on  the  part  of  the  directors  sued, 

was  insolvent.  His  counsel  concur,  testifying  that 

4  Fnaffl  V.  Knoxville  Banking  &  a  recovery  against  the  directors 
Trust  Co.,  139  Tenn.  240,  201  S.  W.  is  doubtful. 

775.  (b)   Every  lawyer  who  testified 
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In  MacDonald  v.  Aetna  Indemnity  Company^  the  court 
in  speaking  of  the  elements  to  be  considered  in  making 
compromises  under  the  order  of  the  court,  said : 

''For  the  most  part  these  are  purely  practical  consid- 
erations. At  points,  however,  some  of  them  touch  legal 
questions  quite  closely.  This  is  particularly  true  of  the 
matter  of  the  validity  of  the  claim  which  is  the  subject 
of  the  proposed  compromise.  That  is  an  important  fac- 
tor in  the  situation.  No  intelligent  conclusion,  as  to  wis- 
dom or  unwisdom  of  the  proposed  compromise,  can  be 
arrived  at  which  does  not  take  it  into  account.  And  yet 
the  question  of  validity,  important  as  it  is,  is  not  in  issue. 
Its  decision  is  not  called  for,  and  none  could  be  made 
which  could  possess  any  other  importance  than  as  ex- 
pressing a  personal  view.  It  would  bind  nobody,  and 
conclude  nothing.  The  inquiry  which  the  trial  court  was 
called  upon  to  make  had,  and  that  which  we  are  now  to 
make  has,  no  other  purpose  and  possesses  no  other  impor- 

on  the  point,  among  them  several  (f)   The      chancellor      approved 

of  wide   practice  and   experience,      the  report,  and  passed  a  decree  of 
stated  that  they  deemed  the  pro-      authorization,  as  above  stated, 
posed  compromise  to  be  one  to  the  ^^^   ^j^^  ^^^^^^.  ^^  ^.^.^  Appeals 

interest  of  their  clients  who  held 
demands  against  the  insolvent 
estate. 

(c)  The  largest  creditors,  such 
as  banks  and  large  mercantile  con-      and  chancellor  in  concurring  had 
cerns  who  have  occasion  to  weigh      settled  the  matter. 

and    deal    with    such    matters    of  The    amplest    opportunity    was 

credits    and    settlements,    recom-  given  to  the  creditors  to  be  heard 

mend  that  the  compromise  be  con-  j^    reference    to    the    advisability 

eluded.  a^jj^  acceptability  of  the  offer." 

(d)  A    large    majority    of    the  ^,       ,.        ^.       ^     ^               .     , 

,    ^,        .  ,  The  discretion  to  be  exercised 

creditors,   whether  in  number  or 

amount    of    claims,    are    of    like  ^^  t^^  ^o"^*  '"^  allowing  a  com- 

jjjjjj^  promise   is   not    an    absolute    but 

(e)  On  reference  to  the  master  a  legal  or  judicial  one,  the  abuse 
he  reported  in  favor  of  the  mak-  of  which  may  be  reviewed  on  ap- 
ing of  the  compromise  being  au-  Peal.  Lamar  v.  Taylor,  141  Ga. 
thorized*by    the    court,    and    only  227,  243,  80  S.  E.  1085. 

two  of  many  hundreds  of  deposi-  5  MacDonald  v.  Aetna  Indemnity 

tor-creditors  excepted  to  same.  Co.,  88  Conn.  571,  92  Atl.  154. 


concurred  with  the  chancellor,  on 
a  review  of  the  record,  regardless 
of   a   contention   that   the   master 
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tance  tlian  the  ascertainment  in  a  general  way  of  the 
probable  or  possible  result  of  litigation  of  the  claim. 
This  inquiry,  to  be  intelligent,  must  be  made  by  one  pos- 
sessed of  legal  knowledge,  and  in  the  pursuit  of  it  legal 
knowledge  must  be  employed.  But  legal  decision  is  not 
called  for." 

Where  such  a  compromise  is  made  with  the  approval  of 
the  court  the  officers  are  discharged  from  all  liabilities  to 
the  bank  or  its  stockholders  or  other  creditors.*^ 

Where  the  receiver  sues  the  directors  for  negligence  in 
allowing  a  cashier  to  embezzle  funds  of  the  bank  and  sets 
out  in  full  as  far  as  known  the  facts  as  to  how  and  when 
the  funds  were  abstracted,  the  court  will  not  require  the 
complainant  to  furnish  a  bill  of  particulars  and  especially 
where  the  false  entries  and  false  certificates  alleged  may 
be  ascertained  from  the  books  of  the  bank.'^ 

§  464.     Right  to  Sue  Directors  for  Wrongful  Diversions   of 
Bank's  Property. 

The  same  general  rules  set  forth  in  the  last  preceding 
section  also  apply  to  suits  by  the  receiver  to  recover 
from  directors  for  wrongful  conversion  of  property  of 
the  bank  or  the  declaration  of  illegal  dividends  or  pref- 
erences. Where  directors  have  been  parties  to  a  trans- 
action whereby  the  funds  of  the  bank  have  been  illegally 
used  the  receiver  may  recover  such  funds. ^    The  general 

6  Orlansky  v.  Johnson,  113  Miss.  viously  compromised  by  the  re- 
320,  74  So.  113.  ceiver  with  the  permission  of  the 

7  Curtis  V.  Phelps,  209  Fed.  261.      court. 

,,   .     ,    „         .  .        ^  ^  As  a  rule,   to  which  there   are 

1  United    Securities    Co.    v.    Os-      „         .,  ^.  ^     , 

few    if    any    exceptions,    a    stock 
tenberg,    60    Colo.    249,    152    Pac.      j^^,^^^  ^^^  ^^^^^^^,^  ^.^  ^^^^^   .^ 

^^""'-  a  bank  to  it,  or  for  a  transfer  of 

In     Orlansky    v.    Johnson,     113  his      stock      knowingly      receives 

Miss.  320,  74  So.  113,  the  suit  was  therefor  the  funds  and  assets  of 

brought  by  stockholders  for  losses  the  bank,  holds  the  same  subject 

occasioned  by  mismanagement  and  to   the   prior   rights   of  the   credi- 

declaration    of    illegal    dividends,  tors   of  the   institution.     Crandall 

but    the    liability    had    been    pre-  v.   Lincoln,    52   Conn.   73,   52    Am. 
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presumption  is  that  one  who  receives  an  obligation  of  a 
corporation  from  the  officer  or  agent  who  issued  it  in 
payment  of  the  latter 's  personal  debt  is  charged  with 
notice  of  want  of  authority  in  the  officer  or  agent  to  exe- 
cute the  obligation.  The  presumption  is  against  the 
right  or  authority  of  an  officer  or  agent  of  a  corporation 
to  execute  its  obligation  for  his  own  use.- 

But  this  presumption  does  not  obtain  where  the  officer 
did  not  use  an  obligation  of  the  bank,  such  as  a  cashier 's 
check  or  the  like  but  merely  his  personal  check  upon  his 
account  which  was  overdrawn  at  the  time  but  not  to  the 
knowledge  of  the  payee.  Under  such  circumstance  and 
especially  where  the  overdraft  was  at  one  time  removed 
prior  to  the  receivership,  the  receiver  will  not  be  allowed 
to  recover  the  amount  of  the  check  from  the  payee.^ 

In  suits  by  the  receiver  against  directors  to  recover 
illegal  dividends  paid  to  stockholders  and  losses  caused 
by  defalcations  of  executive  officers,  as  a  general  rule,  the 


Rep.  560;  De  Baca  v.  Higgins,  58 
Colo.  75,  L.  R.  A.  1915B,  1091,  143 
Pac.  832,  833. 

Directors  who  were  members  of 
the  board  authorizing  an  illegal 
transaction  could  not  ratify  it  as 
against  creditors.  Oliver  v.  Rah- 
way  Ice  Co.,  64  N.  J.  Eq.  596,  54 
Atl.  460. 

Where  the  investment  commit- 
tee of  trustees  of  a  savings  bank 
made  loans  largely  in  excess  of 
the  statutory  limits,  the  trustees 
were  held  liable  for  losses.  Green- 
field Sav.  Bank  v.  Abercrombie, 
211  Mass.  252,  Ann.  Cas.  1913B, 
420,  39  L.  R.  A.  (N.  S.)  173,  97 
N.  E.  897. 

Officers  and  directors  of  a  bank, 
who  participated  in  the  declara- 
tion of  a  dividend  out  of  its  cap- 
ital, while  it  was  insolvent,  are 
liable     to     the     receiver     to     the 


amount  of  dividends  received  by 
them.  Wood  v.  Noyes,  245  Fed. 
742,  158  C.  C.  A.  144. 

2  Anderson  v.  Kissam  (C.  C),  35 
Fed.  699;  Lamson  v.  Beard,  94 
Fed.  30,  36  C.  C.  A.  56,  45  L.  R.  A. 
822:  Kenyon  Realty  Co.  v.  Na- 
tional Deposit  Bank,  140  Ky.  133, 
31  L.  R.  A.  (N.  S.)  169,  130  S.  W. 
965;  Kitchens  v.  Teasdale  Com. 
Co.,  105  Mo.  App.  469,  79  S.  W. 
1177;  Campbell  v.  Manufacturers' 
Nat.  Bank,  67  N.  J.  L.  301,  91 
Am.  St.  Rep.  438,  51  Atl.  497;  Cla- 
flin  V.  Farmers'  &  Citizens'  Bank, 
25  N.  Y.  293;  Rochester  &  C.  T. 
Ry.  Co.  V.  Paviour,  164  N.  Y.  281, 
52  L.  R.  A.  790,  58  N.  E.  114;  Ran- 
kin V.  Chase  Nat.  Bank,  188  U.  S. 
557,  47  L.  Ed.  594,  23  Sup.  Ct.  372. 

3  Pope  V.  Ramsey  County  State 
Bank,  137  Minn.  46,  162  N.  W. 
1051. 
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receiver  must  show  that  the  loss  resulted  as  a  conse- 
quence of  the  omission  of  some  duty  on  the  part  of  the 


In  the  above  case  Justice  Holt 
said:  "The  checks  here  were  not 
and  did  not  purport  to  be  the  ob- 
ligation of  the  State  Bank  of  Mc- 
intosh, or  represent  its  money. 
They  were  the  individual  obliga- 
tions of  H.  A.  Lamb,  the  drawer. 
There  is  a  marked  distinction  be- 
tween a  check  of  a  depositor  and 
a  cashier's  check,  a  certified  check, 
or  a  draft,  with  reference  to  the 
obligations  of  the  bank  concerned. 
The  first  mentioned  creates  no 
liability  on  the  part  of  the  bank 
upon  which  it  is  drawn,  except  to 
pay  it  when  presented  out  of  the 
funds  in  its  hands  to  the  credit  of 
the  drawer,  whereas  a  cashier's 
check,  a  certified  check,  or  a  draft 
are  the  absolute  obligations  of  the 
bank  issuing  them.  Lamb  was  not 
representing  the  bank  when  he 
drew  and  tendered  his  personal 
checks  to  defendant.  To  do  that 
he  needed  no  authority  from  the 
bank  on  which  they  were  drawn 
and,  we  apprehend,  he  needed 
none  to  keep  a  checking  account 
there.  We  assume  it  to  be  a  gen- 
eral practice  for  the  officers  and 
employees  of  a  bank  to  patronize 
it  with  such  deposits  and  checking 
accounts  as  they  may  wish  to 
keep.  Therefore  defendant,  in  ac- 
cepting these  checks  of  Lamb, 
could  not  be  charged  with  any  no- 
tice that  they  were  to  be  paid  out 
of  the  bank  funds,  or  that  there 
was  any  lack  of  authority  in  the 
drawer  to  issue  them.  In  fact 
there  could  be  no  agency  involved 
in  their  issuance.  Defendant  evi- 
dently received  them  in  good  faith 
for  the  note  which  they  were  given 


to  pay,  together  with  collateral 
notes  or  pledges,  in  the  amount  of 
about  $3,000,  were  at  once  re- 
turned to  Lamb. 

"It  must  therefore  be  held  that 
in  accepting  these  checks  there 
was  nothing  to  charge  defendant 
with  notice  of  an  intended  misap- 
propriation of  the  funds  of  the 
State  Bank  of  Mcintosh.  Was 
there  anything  in  the  presentation 
for  payment  and  receiving  pay- 
ment which  as  a  matter  of  law 
charges  defendant  with  notice  or 
knowledge  that  the  money  was  not 
from  the  drawer's  account,  but 
was  the  money  of  the  bank  wrong- 
fully appropriated?  It  will  not  be 
questioned,  we  believe,  that  one 
who  receives  from  the  president 
of  the  Merchants'  National  Bank 
in  St.  Paul  a  check,  drawn  on  that 
bank,  in  payment  of  the  personal 
note  of  such  president,  and  obtains 
the  money  upon  presentation  to 
the  paying  teller  of  the  bank,  can 
not  thereafter  be  called  upon  to 
refund  that  money  by  mere  proof 
that  the  president's  account  was 
overdrawn.  Such  a  transaction 
would  seem  to  be  as  legitimate 
and  safe  to  the  person  so  receiv- 
ing the  money  on  the  check  as  if 
he  had  been  paid  in  currency  in- 
stead of  by  check.  Here  defen- 
dant in  collecting  these  checks 
pursued  the  ordinary  legitimate 
business  course.  So  did  the  First 
National  Bank  of  Mcintosh  in  pre- 
senting them  for  payment  and  re- 
ceiving the  amount.  There  was 
nothing  to  advise  that  bank  that 
Lamb's  account  was  overdrawn,  or 
to  suggest  such  a  state  of  affairs. 
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directors.'*  The  law  requires  of  directors  the  exercise 
of  good  faith  and  ordinary  diligence  and  care  in  the  per- 
formance of  their  duties.  These  duties  include  that  of 
reasonable  oversight  and  supervision  of  the  bank's 
affairs.  That  which  they  ought  by  proper  diligence  to 
have  known  as  to  the  general  course  of  business  in  the 
bank  they  must  be  presumed  to  have  known.^ 

In  order  for  the  receiver  to  recover  losses  occasioned 
by  the  payment  of  illegal  dividends  it  is  necessary  under 
the  general  form  of  statute  that  the  directors  had  actual 
knowledge  that  the  dividends  declared  were  not  earned 
or  that  the  directors  were  negligent  in  not  knowing  the 
actual  financial  condition  of  the  bank  in  which  case  knowl- 
edge of  the  actual  facts  will  be  imputed  to  them.*^ 

The  Supreme  Court  of  Connecticut  in  a  recent  case 
arising  under  a  remarkable  state  of  facts  set  forth  the 
want  of  care  which  would  constitute  negligence  in  a  suit 
to  recover  losses  occasioned  by  the  payment  of  illegal 
dividends  and  from  defalcations  by  an  officer  of  a  savings 
bank.     In  that  case,''^  the  opinion  on  the  question  of  lia- 

The  ones  in  charge  of  the  State  ler,   and  adjusted  clearings,   does 

Banlt  of  Mcintosh  were  attending  not  signify." 

to  their  duties  in   the   customary  4  Warner    v.    Penoyer,    91    Fed. 

way.     In   the    cases    hereinbefore  587,  44  L.  R.  A.  761,  33  C.  C.  A.  222. 


cited  notice  of  the  corporation's 
ownership  of  the  funds  came  from 
the  instrument  itself.     In  the  ab- 


A  receiver  of  an  insolvent  has 
the  right  under  the  statute  to  as- 
sign claims  which  the  bank  has 
against  one  of  its  oflScers  arising 
sence  of  such  notice  there  must  be  ^^^  ^^^  transfer  of  stock  of  the 
proof  that  the  one  who  receives  ^j^nk  to  the  bank.  United  Secur- 
the  money  knows  or  has  reason  to  ities  Co.  v.  Ostenberg  (Colo.),  152 
believe  the  same  to  be  a  misappro-      Pac.  1163. 

priation.       There     was     no     such  5  Loundes  v.  City  Nat.  Bank,  82 

proof  here.     The  fact  that  to  the      Conn.  8,  22   L.   R.  A.   (N.  S.)    408, 
knowledge   of  the   First  National      72,  Atl.  150;   Fishkill  Sav.  Institu- 
Bank  of  Mcintosh  the  State  Bank      tion  v.   National   Bank,   80   N,   Y. 
had  only  Mr.  Lamb,  his  wife,  and  a      162,  36  Am.  Rep.  595. 
bookkeeper  in  charge  of  its  busi-  6  Lippitt  v.  Ashley,  89  Conn.  451, 

ness,   and   that   Mr.   Lamb   served      94  Atl.  995. 
both  as  paying  and .  receiving  tel-  7  Lippitt  v.  Ashley,  supra. 
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bility  wa?  by  a  majority  with  a  vigorous  dissenting  opin- 
ion by  the  Chief  Justice.  In  the  majority  opinion  which 
was  written  by  Justice  Beach,  the  court  said : 

* '  The  first  question  presented  by  this  appeal  is  whether 
the  finding  of  reasonable  care  expressed  in  paragraph 
108  is  purely  a  finding  of  fact,  in  which  case  this  record 
presents  no  appealable  question,  or  whether  it  is  a  con- 
clusion of  fact  and  of  law,  in  which  case  the  record  pre- 
sents the  question  whether  the  proper  standard  of  legal 
duty  was  applied  to  the  case,  and  whether  the  conclusion 
of  the  court  is  logically  deducible  from  the  premises  of 
fact  set  forth  in  the  finding.  When  a  defendant  is  sued 
for  negligence  in  his  individual  capacity  as  a  private 
person,  the  question  whether  he  has  or  has  not  exercised 
that  degree  of  care  which  under  all  the  circumstances 
might  reasonably  have  been  expected  of  an  ordinarily 
prudent  man  is,  generally  speaking,  a  question  of  fact. 
But  these  defendants  are  sued  as  bank  directors  and  the 
standard  of  reasonable  care  required  by  law  of  bank  di- 
rectors is  affected  by  their  fiduciary  position,  by  the 
nature  of  the  business,  and  by  the  fact  that  in  accepting 
the  office  they  hold  themselves  out  as  reasonably  compe- 
tent and  reasonably  qualified  to  perform  the  duties  of  the 
office.  So  that  the  issue  in  this  case  is  not  whether  the 
defendants  have  conducted  themselves  as  might  reason- 
ably be  expected  of  ordinarily  prudent  men,  but  whether 
they  have  conducted  the  affairs  of  this  bank  as  might 
reasonably  be  expected  of  ordinarily  prudent  bank  direc- 
tors. Moreover,  a  finding  of  reasonable  care  in  the  con- 
duct and  direction  of  the  affairs  of  a  bank  for  a  period  of 
40  years  is  more  likely  than  not  to  be  a  conclusion  based 
upon  other  findings  of  fact  as  to  the  nature  of  the  defend- 
ants'  conduct  in  several  different  lines  of  action ;  and  it  is 
evidently  so  in  this  case,  for  the  findings  of  fact  are  not 
only  numerous,  but  many  of  them  sum  up  the  whole 
course  of  the  defendants'  conduct  with  reference  to  some 
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particular  line  of  action  or  omission.  The  ultimate  find- 
ing of  reasonable  care  is  necessarily  a  conclusion  founded 
on  these  intermediate  generalizations,  and,  if  logically- 
inconsistent  with  them,  may  be  reviewed  in  this  court. 

^'Bank  directors,  in  their  relation  to  the  corporation, 
its  creditors  and  depositors,  occupy  a  fiduciary  position. 
Many  authorities  regard  them  as  trustees,  others  as  not 
technically  trustees,  but  all  agree  that  by  accepting  the 
office  they  become  obligated  to  exercise  reasonable  care 
and  prudence  in  the  discharge  of  their  duties. 

"In  the  view  which  we  take  of  this  case  it  is  unneces- 
sary to  examine  the  numerous  authorities  upon  the  sub- 
ject, for  they  are  all  agreed  that  such  is  the  general  rule. 

*  *  The  difference  in  the  relation  betw^een  a  savings  bank 
and  its  depositors  on  the  one  hand  and  an  ordinary  bank 
of  discount  and  its  depositors  on  the  other,  is  well  under- 
stood, and  without  going  so  far  as  to  say  that  the  direc- 
tors of  a  savings  bank  are  trustees  in  any  higher  sense 
than  those  of  other  banks,  it  is  nevertheless  evident  from 
the  character  of  the  institution  that  the  rulo  requiring  of 
bank  directors  the  exercise  of  reasonable  care  and  dili- 
gence in  the  performance  of  their  duties  should  not  be 
relaxed  at  all  in  the  case  of  savings  bank  directors. 
Reasonable  care  in  the  performance  of  the  duties  of 
director  of  a  savings  bank  means  the  exercise  of  the  same 
degree  of  care  that  ordinarily  prudent  directors  of  sav- 
ings banks  would  exercise  under  like  circumstances.  It 
seems  clear  that  a  due  performance  of  the  duty  of  reason- 
able care  on  the  part  of  savings  bank  directors  involves  at 
least  a  compliance  with  the  statutes  of  the  state,  the  by- 
laws of  the  corporation,  and  the  usages  of  the  business. 
Absolute  uniformity  of  usage  is  not  required,  but  in  sav- 
ings banks,  as  in  the  conduct  of  other  business,  the  omis- 
sion to  make  use  of  an  ordinary  and  approved  precau- 
tion against  the  known  risks  of  the  business  is,  in  the 


BANKS    AND    BANKING    MATTERS.  1357 

absence  of  any  substitute  for  such  omitted  precaution, 
prima  facie  evidence  of  a  want  of  reasonable  care." 

In  the  case  from  which  the  above  quotation  was  taken, 
the  institution  was  a  savings  bank  and  the  defaulting 
officer,  who  was  its  treasurer,  was  in  the  active  control 
of  its  affairs  for  over  40  years  and  occupied  a  prominent 
and  trusted  position  and  reputation  in  the  community. 
During  a  period  of  40  years  he  had  embezzled  the  funds 
of  the  bank  and  by  his  reports  of  the  condition  of  its 
affairs  had  led  the  directors  to  pay  out  over  $100,000 
in  illegal  dividends.  The  directors  were  successful  and 
honest  business  men  who  served  without  compensation 
from  a  sense  of  public  duty.  During  the  period  of  the 
defalcations  the  liank  had  semi-annually  been  examined 
by  auditors,  appointed  under  provisions  of  the  statute, 
and  also  by  the  state  bank  examiners,  all  of  whom  had 
invariably  reported  the  bank  in  good  condition  and  in 
the  financial  condition  set  forth  in  the  financial  state- 
ments of  the  defaulting  treasurer.  The  directors  partici- 
pated in  the  general  affairs  of  the  bank  and  its  invest- 
ments made  under  their  direction  were  sound  and  profit- 
able. They  were  in  no  manner  dummy  directors  but  had 
no  reason  to  suspect  the  treasurer  or  that  the  affairs  were 
conducted  irregularly  by  him.  The  principal  item  of 
negligence  charged  against  the  directors  was  their  fail- 
ure to  require  the  treasurer  to  furnish  trial  balances  of 
the  depositors'  ledgers  on  the  theory  that  such  a  trial 
balance  would  have  shown  the  defalcations  and  true  con- 
dition of  the  bank.  But  it  certainly  could  not  be  expected 
that  the  person  who  had  falsified  the  books  to  conceal  his 
defalcations  would  furnish  a  correct  trial  balance,  if  the 
custom  was  as  set  forth  in  the  opinion  for  the  officer  of 
the  bank  to  furnish  it.  The  directors  sought  to  exoner- 
ate themselves  from  liability  upon  the  theory  that  they 
had  exercised  the  degree  of  care  required  of  them  by  the 
fact  that  they  had  audits  made  semi-annually  by  expert 
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accountants  and  had  also  relied  upon  tlie  periodical 
examinations  made  by  the  State  Banking  Department. 
The  trial  court  had  rendered  judgment  in  favor  of  the 
directors,  but  the  supreme  court  under  the  rule  above  set 
forth,  held  that  they  had  been  guilty  of  such  negligence 
in  their  duties  as  to  be  liable  to  the  receiver.  But  in  ac- 
cordance with  the  standard  of  duty  of  exercising  the 
same  degree  of  care  that  ordinarily  prudent  directors  of 
savings  banks  would  exercise  under  like  circumstances, 
it  appears  to  us  to  be  a  rather  harsh  rule  to  say  as  a 
matter  of  law  that  the  directors  were  negligent.  It 
would  be  a  more  reasonable  rule  to  say  that  the  question 
was  one  of  fact  under  the  standard  of  care  laid  down  by 
the  court.  This  view  is  very  vigorously  set  forth  in  the 
dissenting  opinion  ^  of  Chief  Justice  Prentice,  in  which 


8  In  his  dissenting  opinion  Chief 
Justice  Prentice  in  Lippitt  v.  Ash- 
ley, supra,  in  part,  said: 

"The  legal  rule  of  duty  when 
ordinary  care  and  prudence  is  re- 
quired is  a  universal  one.  It  is 
the  same  for  all  men  in  all  posi- 
^tions  and  under  all  circumstances. 
It  is  to  exercise  that  degree  of 
care  which  ordinarily  careful  and 
prudent  men  would  exercise  under 
like  circumstances.  This  is  the 
single  simple  test,  and  any  attempt 
to  deviate  from  it  or  to  recognize 
variations  can  only  serve  to  befog 
the  inquiry  to  be  made,  and  to  ob- 
scure the  fact  to  be  determined. 

"If  I  misinterpret  this  portion 
of  the  opinion — and  its  purpose 
at  this  point  is  to  emphasize 
the  fact  that  the  quality  of 
conduct  in  the  concrete  which 
the  application  of  the  legal  rule 
calls  for  is  or  may  be  different 
or  very  different  for  savings  bank 
directors  than  for  men  in  other 
spheres    of   life — it   but    states    a 


commonplace  of  universal  appli- 
cation. The  ordinarily  prudent 
man  acts  differently,  and  with  a 
different  degree  of  care,  under 
differing  conditions,  and  the  rule 
recognizes  and  is  based  upon  that 
fact  as  its  fundamental  principle. 
The  course  of  conduct  of  such  a 
man  in  the  concrete  changes  with 
the  circumstances,  but  the  legal 
rule  of  duty  remains  unchanged. 
It  was  the  same  for  these  direc- 
tors in  the  performance  of  their 
duties  at  the  bank  as  it  was  in 
their  business  or  their  pleasures, 
and  as  it  is  for  all  in  every  walk 
or  activity  of  life;  and  there  the 
subject  as  a  matter  of  law  is  left. 
"It  was  incumbent  upon  these 
directors  acting  in  conformity 
with  the  rule  of  law  to  conduct 
themselves,  as  others  circum- 
stanced like  them  would,  in  the 
exercise  of  ordinary  prudence,  act. 
The  matters  of  present  signifi- 
cance, however,  are:  (1)  That 
what  kind  of  conduct  this  would 
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he  took  the  position  that  in  view  of  the  numerous  official 
examinations  of  the  bank  annually  the  directors  should 
not  have  been  held  negligent  as  a  matter  of  law  since 
they  were  under  no  duty  to  make  personal  examinations 
but  could  delegate  that  duty  to  others  and  could  rely  upon 
the  examinations  thus  made  if  sufficient  in  number  and 
complying  with  reasonable  requirements. 

Certainly  some  personal  confidence  may  properly  be 
reposed  in  officers  of  a  bank,  who  have  not  incurred  sus- 
picion, and  in  officials  who  examine  banks  in  an  official 
capacity. 


call  for  is  a  question  of  pure  fact; 
and  (2)  that  the  determination  of 
that  matter,  as  furnishing  a  test 
to  be  applied  to  these  defendants' 
conduct,  being  one  of  fact,  is  one 
which  can  not  rightfully  be  dis- 
turbed by  this  court  unless  it 
could  not  have  been  arrived  at 
without  the  violation  of  the  rules 
of  logic  or  through  some  disregard 
of  legal  principle.  Farrell  v.  Wa- 
terbury  H.  R.  Co.,  60  Conn.  239, 
250,  21  Atl.  675,  22  Atl.  544;  Law- 
ler  V.  Hartford  Street  Ry.  Co.,  72 
Conn.  74,  81,  43  Atl.  545;  New 
Haven  Trust  Co.  v.  Doherty,  74 
Conn.  353,  356,  50  Atl.  887.  No 
disagreement  of  opinion  as  to  what 
ordinarily  careful  men  in  the  de- 
fendants' places  would  have  done 
can  afford  us  justification  for  sub- 
stituting ours  for  its.  I  fear  that 
this  is  what  the  majority  have 
done. 

"In  the  present  case,  as  in  most 
where  the  right  of  action  is 
founded  upon  negligence,  we  have 
a  situation  where  the  ascertain- 
ment of  the  concrete  measure  of 
duty,  and  the  determination  of 
whether  that  duty  had  been  per- 
formed, are  so  bound  up  together 


as  to  be  practically  inseparable. 
The  only  practical  way  of  denot- 
ing the  standard  arrived  at  is  by 
the  indications  furnished  by  the 
ultimate  conclusion  that  the  con- 
duct in  question  did  or  did  not 
measure  up  to  it.  Such  cases  pre- 
sent only  an  unreviewable  ques- 
tion of  fact  save,  of  course,  where 
the  conclusion  reached  is  one 
which  could  only  be  reached  in 
violation  of  the  rules  of  logic  or 
reason.  Lord  v.  Lamonto,  72  Conn. 
37,  39,  43  Atl.  491;  Fox  v.  Kinney, 

72  Conn.  404,  407,  44  Atl.  745; 
Murphy  v.  Derby  Street  Ry.  Co., 

73  Conn.  249,  253,  47  Atl.  120; 
Dinini  v.  Mechanics'  Savings  Bank, 
85  Conn.  225,  230,  82  Atl.  580. 

"Applying  these  well-established 
principles  to  the  present  situation, 
we  are  bound  to  remember  that 
the  question  before  us  is  whether 
we  are  prepared  to  pronounce,  and 
justified  in  pronouncing,  a  judg- 
ment of  unreasonableness  upon 
the  conclusion  of  fact  of  the  court 
below  that  the  defendants  were 
not  negligent.  No  disregard  of 
legal  principles  is  discoverable, 
and  we  are  driven,  if  error  is  to 
be  found,  to  the  extreme  iDdicated." 
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The  statutory  audits  and  examinations  of  a  bank  if  of 
any  practical  value  necessarily  involve  an  examination 
and  comparison  or  books  and  accounts  and  the  use  of  the 
recognized  bookkeeping  tests  of  accuracy  reasonably 
necessary  to  discover  their  truth  or  falsity  in  respect 
to  the  financial  condition  of  a  bank. 

Where  the  transaction  for  which  the  receiver  seeks  to 
recover  was  one  conducted  by  the  directors  themse'ves, 
such  as  the  purchase  of  worthless  property  from  a  part- 
nership of  which  two  of  the  directors  were  members  and 
which  was  known  by  them  at  the  time  to  be  of  doubtful 
value,  the  directors  will  be  readily  held  liable  for  the 
losses  sustained  by  the  bank.''  And  likewise  in  respect 
to  illegal  purchases  of  stock  of  the  bank  by  itself  while 
insolvent.^*' 

In  an  action  by  the  receiver  of  a  bank  to  recover  from 
directors  losses  occasioned  by  their  wrongful  acts,  the 
receiver  need  not  include  all  of  the  directors  who  partici- 
pated in  such  acts^^  and  on  the  other  hand  may  include 
directors  who  served  at  ditferent  periods  provided  that 
they  are  not  merely  joined  because  they  happened  to  be 
directors.  ^^ 

Funds  recovered  by  the  receiver  of  an  insolvent  sav- 
ings bank  from  a  defaulting  officer  of  the  institution  and 
the  sureties  on  his  bond  partake  of  all  of  the  character- 
istics of  t)ie  funds  which  it  replaces  and  should  be  dis- 
tributed accordingly.^^ 

9  Noye^i  V.  Wood,  247  Fed.  72,  tion  see,  also:  Benson  v.  Keller, 
159  C.  C.  A.  290.  37   Ore.   120,  60   Pac.   918;    Lehigh 


10  Jesson  v.  Noyes,  245  Fed.  46, 
157  C.  C.  A.  342. 


Val.  R.  Co.  V.  McFarlan,   31   N.  J. 

Eq.  706,  and  Emerson  v.  Gaither, 

103   Md.   564,   7   Ann.   Cas.   1114,   8 

11  Gaither  v.  Bauernschmidt,  108       l.  R.  A.  (N.  S.)  738,  64  Atl.  26. 

Md.  1,  69  Atl.  425.  i3  Bank    Com'rs    v.    Watertown 

1-- Jesson  V.  Noyes,  245  Fed.  46,      Sav.   Bank,  81   Conn.   261,   70  Atl. 

157  C.  C.  A.  342.     In  this  connec-      1038. 
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§  465.     Application  of  Statutes  of  Limitations  to  Such  Actions. 

The  application  of  statutes  of  limitations  to  actions 
of  this  general  character  and  the  particular  statute  to 
be  applied  is  a  matter  which  must  be  determined  in  the 
light  of  the  statutes  of  a  particular  state  and  with  refer- 
ence to  the  status  which  the  directors  occupied  toward 
the  bank  in  respect  to  their  trust  relations  thereto.  The 
genera!  rule  is  that  to  exempt  a  trust  from  the  bar  of 
limitations,  it  must  either  be  an  express  trust  or  of  a 
kind  belonging  exclusively  to  the  jurisdiction  of  a  court 
of  equity  or  the  question  must  be  one  arising  between  a 
trustee  and  the  beneficiary.^  In  other  words,  in  a  suit 
brought  by  the  receiver  against  the  directors,  it  must  be 
ascertained  under  the  rules  of  jurisdiction  whether  the 
directors  are  to  be  considered  as  trustees  of  an  express 
trust  or  trustees  of  an  implied  trust.  In  the  former  case 
the  statute  will  not  run,  while  in  the  latter  it  will.  The 
question  which  we  are  here  discussing  was  exiiaustively 
considered  in  the  recent  case  of  Lippitt  v.  Ashley,^  re- 

1  Cone  V.  Dunham,  59  Conn.  145,  a  trust.  In  respect  to  the  trust 
8  L.  R.  A.  647,  20  Atl.  311.  feature  Justice  Vv^heeler  said:     "A 

A  suit  by  the  receiver  of  a  na-  bank  of  this  character  is  organ- 
tional  bank  against  the  banks  di-  ized  for  the  benefit  of  its  deposi- 
rectors  to  hold  them  liable  for  tors  and  conducted  by  its  directors 
their  negligent  and  wrongful  acts  without  profit  to  the  corporation 
may  be  barred  by  limitations  as  or  directors.  The  undertaking 
the  directors  are  merely  implied  held  out  by  the  bank  to  every  de- 
trustees.  Emerson  v.  Gaither,  103  positor  is  to  receive  and  invest 
Md.  564,  7  Ann.  Cas.  1114,  64  Atl.  his  deposits  through  its  officers,  in 
26.  the    exercise    of   their    reasonable 

2  Lippitt  V.  Ashley,  89  Conn.  451,  fidelity,  diligence,  and  skill,  and 
94  Atl.  995.  A  vigorous  dissent-  in  the  observance  of  legal  require- 
ing  opinion  was  filed  in  the  above  ments,  and  to  pay  him  its  incre- 
case  by  Justice  Wheeler  in  regard  ment  and  to  return  him  his  de- 
to  applying  the  statute  of  limita-  posit  on  demand,  less  the  ex- 
tions  to  the  case.  It  was  based  pense  of  management  and  the 
upon  the  idea  that  the  negligence  maintenance  of  a  surplus  as  lim- 
of  the  directors  had  caused  the  ited  by  law.  The  bank  is  con- 
losses  and  concealed  them  from  ducted  by  its  directors,  and  their 
the  1  arties  in  interest,  and  thai  undertaking  toward  the  depositors 
the  directors  were  administering  is  identical  with  that  of  the  bank. 
II  Rec— 86 
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ferred  to  in  the  last  section.  In  that  case  the  court 
applied  the  six-year  statute  of  limitation  to  directors  in 
respect  to  all  losses  occasioned  by  defalcations  of  the 


The  bank  and  its  directors  hold 
themselves  out  to  the  depositors 
to  the  performance  of  this  duty. 
The  depositor  parts  with  his  title 
to  the  specific  form  of  his  deposit, 
and  in  its  stead  obtains  an  equit- 
able ownership  in  the  funds  of  the 
bank  proportioned  to  his  deposit. 
Our  whole  rigorous  statutory  sys- 
tem for  the  government  and  regu- 
lation of  savings  banks  is  based 
upon  the  theory  that  the  bank  and 
its  directors  or  trustees  are  admin- 
istering a  trust.  The  deposits  in 
the  bank  constitute  a  trust  fund 
for  the  benefit  of  its  owners,  the 
depositors.  The  institution  was 
created  by  law  to  administer  a 
trust.  Its  directors  are  by  its 
charter  "sworn  to  a  faithful  dis- 
charge of  their  duties."  This  in- 
dicates the  quasi  public  character 
of  the  trust.  Since  the  bank  is 
managed  by  directors  or  trustees, 
they,  upon  assumption  of  office,  be- 
come the  administrators  of  a  trust 
fund  and  necessarily,  in  virtue  of 
their  office  and  duty,  trustees  in 
fact,  and  each  depositor  comes 
into  a  trust  relation  with  the  di- 
rectors who  administer  the  trust 
fund  created  by  the  deposits.  Out 
of  this  relation  arises  the  right  of 
the  depositor  to  have  his  deposit 
managed  with  reasonable  care  and 
in  accordance  with  the  statutory 
requirements,  and  on  the  part  of 
the  director  a  correlative  obliga- 
tion so  to  manage  this  trust  fund." 
A  claim  against  directors  is  an 
asset  of  the  bank,  and  depositors 
and  creditors  are  the  beneficial 
owners  of  it.    Price  v.-  Society  for 


Savings,  64  Conn.  362,  364,  42  Am. 
St.  Rep.  198,  30  Atl.  139. 

In  Greenfield  Savings  Bank  v. 
Abercrombie,  211  Mass.  252,  Ann. 
Cas.  1913B,  420,  39  L.  R.  A.  (N.  S.) 
173,  97  N.  E.  897,  the  investment 
committee  of  the  trustees  of  a  sav- 
ings bank  made  loans  largely  ia 
excess  of  the  statutory  limits.  The 
trustees  were  held  liable  for  re- 
sultant losses,  the  court  saying: 

"But  the  defendants  insist  that 
the  statute  of  limitations  is  a  bar 
to  any  remedy  for  most  of  their 
wrongful  acts.  .  .  .  But  this 
contention  overlooks  the  fact, 
which  has  been  sufficiently  shown, 
that  these  defendants  stood,  as  to 
the  bank  and  its  depositors,  in 
the  position  of  trustees  of  a  direct 
trust.  In  such  a  case  the  statute 
of  limitations  does  not  begin  to 
run  against  the  cestuis  que  trust 
until  they  have  learned  of  the 
trustee's  wrongdoing,  or  of  his 
practical  repudiation  of  the  trust 
and  of  the  duties  thereby  imposed 
upon  him." 

In  this  connection  see,  also,  Ran- 
kin V.  Cooper,  149  Fed.  1010. 

In  Brinckerhoff  v.  Roosevelt, 
143  Fed.  478,  74  C.  C.  A.  498,  the 
action  was  by  a  stockholder  against 
the  president  of  an  incorporated 
building  association  to  recover  loss 
to  the  corporation  through  the 
negligence  and  mismanagement  of 
the  president.    The  court  said: 

"The  action  is  not  barred  by  the 
statute  of  limitations  or  for  laches, 
for  the  reason  that  the  complain, 
ant  did  not  discover  the  wrongful 
conduct,   which  is  the  foundation 
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treasurer  of  a  savings  bank  and  to  all  illegal  cli\adends 
paid  by  them  as  a  result  of  false  reports  as  to  the  finan- 
cial condition  of  the  institution  made  by  the  defaulting 
treasurer.  The  statute  was  applied  to  the  six-year  period 
prior  to  the  time  of  serving  the  citation  upon  the  bank 
for  the  appointment  of  the  receiver.  In  that  case  the  court 
said: 

''It  seems  to  us  that  in  such  cases  a  distinction  should 
be  drawn,  dependent  upon  the  character  of  the  alleged 
breach  of  duty.  If  a  fiduciary  embezzles  the  funds  in  his 
hands,  we  call  it  a  breach  of  trust,  whether  it  be  tech- 
nically such  or  not.  But  if  he  neglects  to  deposit  the 
funds  in  a  bank  and  they  are  consequently  stolen  from 
his  residence,  we  call  it  negligence,  although  such  negli- 
gence is  a  breach  of  duty  arising  from  a  fiduciary  rela- 
tion. A  similar  distinction  will  be  found  in  the  cases 
against  bank  directors.  If,  as  in  Williams  v.  McKay, 
40  N.  J.  Eq.  189,  53  Am.  Eep.  775,  the  directors  are 
charged  with  ruining  the  bank  through  a  persistent 
course  of  loaning  money  in  direct  violation  of  the  express 
terms  of  the  charter,  under  such  circumstances  that  all 
of  the  defendants  are  chargeable  with  a  systematic  vio- 
lation of  the  charter  by  making  ultra  vires  loans,  then, 
whether  one  agrees  with  it  or  not,  it  is  easy  to  under- 
stand the  process  of  reasoning  which  results  in  the  con- 
clusion that,  upon  a  plea  of  the  statute  of  limitations, 
they  ought  to  be  treated  as  if  they  had  violated  the  terms 
of  an  express  trust.  That,  however,  is  not  the  case  we 
are  called  upon  to  decide.  In  these  cases  the  directors 
have  complied  with  the  charter  and  by-laws  and  with  the 

of  the  action,  until  a  few  months  appears."  In  re  Liverpool  House- 
prior  to  its  commencement.  Di-  hold  Stores  Assn,.  59  L.  J.  Ch. 
rectors  are  assumed  to  act  for  the  (N.  S.)  616;  In  re  Sharpe  [1S92], 
Interests  of  their  stockholders,  and  1  Ch.  154;  Ellis  v.  Ward,  137  111. 
the  latter  have  a  right  to  rely  upon  509,  25  N.  E.  530;  Zuck  v.  Gulp,  59 
the  assumption  that  they  are  act-  Cal.  142;  Williams  v.  Reilly,  41  N. 
ing    honestly    until    the    contrary  J.  Eq.  137,  3  Atl.  692. 
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statutes,  and  tlieir  only  breach  of  duty  is  tlie  failure  to 
exercise  reasonable  care  in  the  supervision  of  the  con- 
duct of  a  dishonest  treasurer,  of  whose  dishonesty  they 
had  no  notice.  It  seems  more  reasonable  to  hold  that 
such  a  breach  of  duty,  if  it  be  a  breach  of  trust  at  all,  is 
comparable  rather  to  a  breach  of  an  implied  trust  than 
to  a  breach  of  an  express  or  direct  trust,  as  the  latter 
is  defined  in  Cone  v.  Dunham,  supra. ^  Without  attempt- 
ing to  exhaust  the  comparison,  two  points  are  referred 
to :  First,  that  the  duty  of  exercising  reasonable  care  in 
supervising  the  conduct  of  the  treasurer  is  a  duty  which 
is  imposed  on  the  directors  by  law  as  a  consequence  of 
their  acceptance  of  the  office,  and  is  not  an  obligation 
created  or  imposed  by  the  terms  of  a  w^ritten  instrument ; 
second,  that  it  is  one  of  the  characteristics  of  a  direct  or 
express  trust,  and  one  of  the  most  persuasive  reasons 
for  exempting  such  trusts  from  the  bar  of  the  statute, 
that  they  are  not  terminable  at  the  will  of  the  cestui  que 
trust;  whereas  one  of  the  distinguishing  characteristics 
of  an  implied  trust  is  the  right  of  the  beneficiary  to  a 
conveyance  of  the  legal  title  on  demand.  In  both  of  these 
particulars  the  special  relation  here  in  controversy  be- 
tween the  defendants  and  the  depositors  resembles  an 
implied  trust  rather  than  an  express  trust. 

''It  is  not  necessary  to  the  decision  of  this  case  to  de- 
termine whether  directors  of  a  savings  bank  ought  to  be 
called  trustees,  mandataries,  or  agents  in  their  relation 
to  creditors  and  depositors.  Giving  full  consideration  to 
the  undoubted  fiduciary  character  of  that  relation,  and 
regardless  of  any  technicalities,  the  fact  remains  that  the 
only  breach  of  duty  which  is  here  alleged  and  proved  is 
one  which  is  more  analogous  to  the  breach  of  an  implied 
trust  than  to  the  breach  of  a  direct  or  express  trust. 
Our  conclusion  seems  to  be  in  accord  w^ith  the  general 
course  of  decisions  on  this  point,  and  we  will  refer  for 

3  Cone  V.  Dunham,  59  Conn.  145,  8  L.  R.  A.  647,  20  Atl.  311. 
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illustration  only  to  the  comparatively  few  cases  in  which 
the  precise  point  of  the  applicability  of  the  statute  of 
limitations  to  suits  against  bank  directors  for  the  recov- 
ery of  corporate  assets  has  been  determined.  Wallace  v. 
Lincoln,  89  Tenn.  630,  15  S.  W.  448,  24  Am.  St.  Rep.  625, 
and  Stone  v.  Rottman,  183  Mo.  552,  82  S.  W.  76,  w^ere 
actions  founded,  as  these  are,  solely  on  the  negligence  of 
the  directors  in  not  discovering  or  preventing  the  loss  of 
corporate  assets  caused  by  the  wrongful  conduct  of  a 
president  or  cashier;  and  it  was  held  in  both  cases  that 
the  statute  did  not  apply.  We  have  not  been  referred  to 
any  suit  for  the  recovery  of  corporate  assets  in  which 
bank  directors  charged  only  wdth  passive  negligence,  not 
amounting  to  actual  or  constructive  participation  in  the 
wrongful  acts  which  were  the  original  cause  of  the  loss, 
have  been  treated,  on  a  plea  of  the  statute  of  limitations, 
as  trustees  of  an  express  trust.  In  all  of  the  cases  in 
which  the  statute  has  been  held  not  to  apply  to  bank 
directors,  the  defendants  have  either  participated  in  a 
jjositive  violation  of  the  express  terms  of  the  charter, 
by-laws,  or  statutes,  or  they  have  had  notice  of  such  vio- 
lation by  others  and  have  taken  no  steps  to  prevent  its 
continuance.    .    .    . 

"These  considerations  dispose  also  of  the  claim  that 
the  directors  are  equitably  estopped,  by  the  declaration  of 
dividends  and  by  the  published  annual  reports  of  the  con- 
dition of  the  bank,  from  asserting  the  defense  of  the 
statute  of  limitations.  It  is  the  bank's  cause  of  action 
which  is  sued  upon,  and  the  bank  which  is  the  beneficial 
claimant ;  and  the  depositors,  in  whose  favor  the  alleged 
estoppel  is  claimed,  have  no  right  of  action  against  the 
directors.  But  if  we  should  assume  that  the  receivers 
might,  in  a  proper  case,  assert  an  equitable  estoppel  in 
favor  of  the  depositors  as  against  the  defense  of  the 
statute  of  limitations,  this  is  not  such  a  case.  This  court 
I'.ns  questioned  whether — 
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'^  ^a  party  in  a  court  of  law  can  be  prohibited,  on  the 
score  of  equitable  estoppel,  from  defending  himself 
under  a  public  statute,  designed  to  be  of  universal  opera- 
tion in  the  matter  of  legal  remedies.'  Bank  of  Hartford 
Co.  V.  Waterman,  26  Conn.  324,  329,  330. 

"At  least  it  is  manifest  that  the  courts  can  not  nullify 
the  statute  in  every  case  in  which  they  think  it  is  inequi- 
table to  apply  it,  and  the  cases  in  which  such  an  estoppel 
has  prevailed  over  the  statute  have  generally  been  lim- 
ited, as  we  think  they  ought  to  be,  to  cases  in  which  the 
defendants'  conduct  or  representations  were  directed  to 
the  very  point  of  obtaining  the  delay,  of  which  he  after- 
wards seeks  to  take  advantage  by  pleading  the  statute. 
See  25  Cyc.  1016,  and  cases  collected  in  the  notes.  In  the 
cases  at  bar  there  is  nothing  to  indicate  that  the  declara- 
tions of  dividends  and  the  filing  of  the  reports  required 
by  statute  with  the  bank  commissioners  were  intended 
to  prevent  the  depositors  from  withdrawing  their  bal- 
ances, and  there  is  no  finding  that  the  depositors  were 
thereby  induced  to  refrain  from  doing  so.  We  think  the 
essential  elements  of  an  equitable  estoppel  sufficient  to 
overcome  the  statute  are  entirely  lacking  in  these  cases. 

''The  claim  that  the  statute  is  suspended  because  the 
cause  of  action  was  fraudulently  concealed  apparently 
rests  on  the  erroneous  theory  that  these  actions  are  in 
effect  suits  on  behalf  of  the  depositors ;  that  the  directors 
were  negligent  in  not  knowing  the  true  condition  of  the 
bank,  and  therefore  they  are  to  be  treated  in  law  as  if 
they  knew  that  the  bank  was  insolvent,  and  still  continued 
to  declare  dividends  and  permit  the  publication  of  false 
reports  of  its  financial  condition.  On  the  contrary,  these 
actions  are  on  behalf  of  the  bank,  to  recover  for  the  con- 
sequences of  negligent  acts  or  omissions  on  the  part  of 
the  whole  board  of  directors,  acting  as  such,  which  acts 
or  omissions  were  necessarily  known  to  the  bank  at  the 
time  they  were  done  or  omitted.    The  bank  did  not  know, 
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and  neither  did  the  defendants  know,  what  were  the  con- 
sequences of  such  negligent  acts  or  omissions,  but  the 
causes  of  action  arose  from  the  neglect  and  not  from 
the  consequences,  although  the  measure  of  recoverable 
damages  depends  upon  the  latter.  There  has  been  no 
concealment,  actual  or  constructive,  by  the  defendants  of 
any  fact  or  cause  of  action,  much  less  any  fraudulent 
concealment. 

''Neither  can  we  disregard  the  artificial  entity  of  the 
corporation  and  treat  the  directors  as  if  they  held  the 
legal  title  to  the  funds  of  the  bank.  The  legislature  has, 
by  special  charter,  authorized  this  and  many  other  sav- 
ings banks  to  be  conducted  as  corporations  without  giv- 
ing the  depositors  any  membership  in  the  corporation,  or 
voice  in  the  selection  of  its  officers,  or  in  the  management 
of  its  affairs.  Such  being  the  policy  of  the  state,  its 
courts  can  not  disregard  the  corporate  character  of  this 
institution  so  long  as  the  directors  conduct  its  business 
in  accordance  with  the  charter." 

§  466.    Liability   of  National   Bank  Directors   Under  Either 
Common  Law  or  Statutory  Provisions. 

Directors  of  a  national  bank  upon  entering  on  their 
duties  as  such  officers  impliedly  agree  to  properly  and 
faithfully  perform  them,  and  if  by  misconduct  or  negli- 
gence they  fail  in  this  respect  and  damage  ensues,  a  cause 
of  action  arises  which  may  be  enforced  by  the  receiver  of 
the  bank.^ 

1  In  Bates  v.  Dresser,  229  Fed.  showed  great  shrinkages,  and  in 
772,  the  defalcations  were  by  a  disregarding  rumors  of  extrava- 
teller  who  manipulated  the  checks  gance  in  living  of  bank  emploj'ees. 
returned  by  the  clearing  house  and  They  are  liable  for  negligent  or 
raised  and  lowered  the  accounts  fraudulent  management.  Freeman 
of  depositors.  The  gist  of  the  v.  Jackson,  227  Fed.  688. 
negligence  was  in  that  they  did  See,  also,  Swords  v.  Page,  174 
not  exercise  proper  supervision  Fed.  916,  98  C.  C.  A.  528,  and  Earl- 
over  the  accounts  of  depositors,  ing  v.  Emigh,  218  U.  S.  27,  54 
and  especially  when  the  accounts  L.  Ed.  915,  30  Sup.  Ct.  672,  affirm- 
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In  Riclimond  v.  Irons,-  which  was  before  the  United 
States  Supreme  Court,  the  Court  applied  the  equitable 
doctrine  respecting  the  preservation  of  trust  funds  to  a 
national  bank  which  was  in  course  of  voluntary  dissolu- 
tion as  distinguished  from  an  involuntary  proceeding 
instituted  by  the  comptroller.  In  that  case  the  main 
purpose  of  the  bill,  which  was  filed  by  a  creditor,  was  to 
obtain  a  judicial  administration  of  the  affairs  of  the  bank 
on  the  ground  that  its  capital  stock  and  property  was  a 
trust  fund  for  the  benefit  of  its  creditors  and  that  the 
bank  was  insolvent  and  in  liquidation  under  its  officers 
who  were  violating  and  perverting  this  trust.  It  prayed 
for  a  discovery  of  all  transactions  of  its  officers  since  its 
suspension  and  the  appointment  of  a  receiver  with  the 
general  powers  of  receivers  in  like  cases  and  for  general 
relief.  The  court  in  approving  the  filing  of  the  bill,  after 
observing  that  a  court  of  equity  was  a  proper  forum  in 
which  to  ascertain  the  amounts  due  from  the  stockhold- 
ers on  their  statutory  liability,  said: 

"Besides  this,  it  must,  we  think,  be  admitted  that 
a  court  of  equity  would  be  entitled,  upon  the  general 
principles  of  its  jurisdiction,  to  entertain  a  bill  by 
one  or  more  creditors  whose  suit  would  necessarily 
be  for  the  benefit  of  all,  against  the  association  and  its 
officers  and  managers,  and  all  those  participating  in  its 
voluntary  liquidation,  for  the  purpose  of  preventing  and 
redressing  any  maladministration  or  fraud  against  credi- 
tors, contemplated  or  executed.  In  the  liquidation  of 
such  an  association,  those  entrusted  with  its  management 
occupy  the  relation  of  trustees  first  for  creditors,  and 
the  terms  of  that  trust,  implied  by  law,  require  them  to 
reduce  the  assets  of  the  association  to  money  or  its  equiv- 
alent, and  to  pay  out  those  assets  or  their  proceeds 
equally  among  creditors." 

ing  Emigh  v.  EarMng,  134  Wis.  565,  2  Richmond  v.  Irons,  121  U.  S.  27, 

27  L.  R.  A.  (N.  S.)   243,  115  N.  W.       30  L.  Ed.  864,  7  Sup.  Ct.  788. 
128. 
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In  Williams  v.  Brady^  the  question  arose  as  to  Avhetlier 
there  was  any  common-law  liability  of  directors  of  na- 
tional banks.     The  court  in  holding  that  there  was  both 


3  Receiver  of  national  bank  may 
sue  for  directors'  liability,  under 
Rev.  St.  §  5239  (Comp.  St.  1913, 
§  9831),  for  knowingly  violating  or 
permitting  violation  of  the  national 
banking  laws.  Dudley  v.  Hawkins, 
239  Fed.  386. 

In  Williams  v.  Brady,  232  Fed. 
740,  the  gist  of  the  action  against 
the  directors  was  their  neglect  and 
failure  to  attend  meetings  of  the 
board  and  acquaint  themselves 
with  the  affairs  of  the  institution 
and  to  heed  warnings  and  instruc- 
tions of  the  Comptroller  of  the 
Currency.     The  court  said: 

"I  fail  to  see  how  the  facts,  upon 
which  it  is  sought  to  base  liability 
under  the  common  law  against 
those  directors  who  persistently 
failed  to  attend  meetings,  could  be 
more  specifically  set  forth.  It  is 
not  open  to  doubt,  I  think,  that  a 
wilful  and  continued  failure  on 
the  part  of  a  director  to  attend 
meetings  of  the  board  at  which  the 
business  of  the  bank  is  conducted, 
and  to  familiarize  himself,  to 
some  extent,  with  the  bank's  af- 
fairs, is  a  violation  of  the  duty 
which  the  common  law  imposes 
upon  directors,  and,  if  loss  results 
therefrom,  that  he  is  liable,  be- 
cause such  action  is,  in  itself,  a 
failure  to  exercise  the  ordinary 
care  and  prudence  in  the  admin- 
istration of  affairs  of  the  bank 
which  the  law  imposes  upon  di- 
rectors. Of  course,  a  director  is 
not  required  to  attend  every  meet- 
ing, and  it  may  be  that  some  of 
the  losses  which  were  the  result  of 
actions  which  were  not  violations 


of  any  statute,  taken  at  meetings 
at  which  some  of  the  directors, 
who  were  occasionally  absent, 
were  not  present,  and  who  did  not 
thereafter  approve,  expressly  or 
substantially,  such  actions  of  the 
board,  can  not  be  held  liable  for 
those  losses.  But  quite  a  different 
situation  is  presented  by  a  wilful 
and  continued  failure,  during  the 
whole  course  of  one's  directorship, 
to  attend  meetings  of  the  board 
and  give  to  the  board  the  benefit 
of  his  judgment  and  advice.  This, 
coupled  with  a  charge  that  the 
losses  resulted  therefrom,  sets 
forth  a  cause  of  action.  I  think, 
therefore,  that  the  amended  bill 
has  overcome  the  objections,  re- 
specting the  absent  directors, 
which  Judge  Hunt  entertained  to 
the  original  bill. 

"However,  whether  the  directors, 
who  never  actually  participated  in 
or  assented  to  the  actions  of  other 
directors  which  were  in  violation 
of  the  provisions  of  the  National 
Bank  Act,  can  be  held  liable  for 
losses  resulting  from  such  actions 
is  a  radically  different  question, 
and  one  which  does  not  seem  to 
have  been  passed  upon  by  Judge 
Hunt.  As  before  stated,  the  Yates 
Case  decided  that  section  5239 
affords  the  exclusive  rule  as  to 
the  recovery  of  losses  resulting 
solely  from  the  violation  of  statu- 
tory provisions.  That  section 
makes  a  director  liable  only  when 
he  has  knowingly  participated  in 
or  assented  to  the  violation.  As 
I  construe  Thomas  v.  Taylor,  224 
U.  S.  73,  56   L.  Ed.  673,  32  Suii.  Ct. 
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a  common-law  liability  and  also  a  liability  under  tbe 
statutes  which  extended  the  common-law  liability,  said: 
''It  is  now  urged,  apparently  for  the  first  time,  that 
the  defendants  are  liable  only  by  virtue  of  section  5239 
of  the  Revised  Statutes  (Comp.  St.  1913,  §  9831) ;  in 
other  words,  that  there  is  no  common-law  liability  of  a 
director  of  a  national  bank,  and  that  consequently  all 
portions  of  the  bill  which  seek  to  charge  the  defendants 
with  liability  for  acts  or  omissions  which  are  not  specific 
violations  of  the  provisions  of  the  statutes  relating  to 
national  banks,  must  be  stricken  out.  This  question  is 
probably  covered  by  Judge  Hunt's  ruling,  because  the 
original  bill  contained  many  averments  of  dereliction  of 
duty  which  were  not  violations  of  such  statutes.  How- 
ever, as  it  does  not  appear  to  have  been  specifically  pre- 
sented to  or  decided  by  him,  I  will  consider  it.  The 
proposition  seems  to  be  based  upon  counsel's  conception 
of  what  was  held  and  said  by  the  Supreme  Court  in  Yates 
v.  Jones  National  Bank,  206  U.  S.  158,  27  Sup.  Ct.  638,  51 
L.  Ed.  1002.    I  can  not  gather  anything  from  the  opinion 

403,  one  who  has  participated  in  or  which   are    charged   in   paragraph 

assented  to  a  violation  can  not  be  14,    are    that    they    'deliberately 

heard    to    say    that    he    did    not  failed  and  refused  to  examine'  into 

knowingly  or  intentionally  do  so,  the  condition  of  prior  loans,  where 

when  he  had  deliberately  refused  they  are  sought  to  be  charged  for 

to  examine  that  which  it  was  his  ^^^^^^^  "^°^«  to  any  one  individual 

-r^  ^    J.V.-       -4.  or    corporation    than    the    statute 

duty    to    examme.      But    this,    it  ^^^^.^^^  ^^^      ^^^   ^^^^^.^^  ^^^^ 

would  seem,  is  far  from  holding  ^^.^^^  whether  a  director,  who 
that  one  can  be  held  liable  for  a  ^^^^  ^^^  actually  participate  or 
violation  of  the  statute  when  he  assent  to  a  statutory  violation,  but 
did  not  either  participate  in  or  who  is  sought  to  be  charged  there- 
assent  to  such  violation.  The  only  for  simply  because  he  refused  to 
allegations  of  the  bill,  so  far  as  examine  into  the  affairs  of  the 
I  can  find,  to  charge  the  habitually  bank,  to  ascertain  whether  viola- 
absent  directors  with  violation  of  tions  were  being  committed  or 
the  statutes,  except  the  violation  not,  can  be  held  liable  for  losses 
of  their  oath  of  office  (which  is  resulting  from  such  violation  un- 
nothing  more  than  a  concrete  der  section  5239.  For  the  reasons 
statement  of  their  common-law  above  indicated  I  have  very  seri- 
and    statutory    duty),    and    those  ous  doubt  as  to  his  liability." 
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in  tliat  case  which  would  warrant  such  a  construction, 
but,  on  the  other  hand,  it  appears  to  me  very  clear  that 
the  court  recognized  that  there  is  a  liability  on  the  part 
of  national  bank  directors  for  failure  to  perform  the 
duty  which  the  general  principles  of  the  law  cast  upon 
them  when  they  become  directors,  distinct  from  and  in 
addition  to  the  duties  and  liabilities  imposed  by  the 
statutes.  It  was  said  by  Chief  Justice  White  (206  U.  S. 
178,  27  Sup.  Ct.  645,  51  L.  Ed.  1002) : 

''  'In  other  words,  as  the  statute  does  not  relieve  the 
directors  from  the  common-law  duty  to  be  honest  and 
diligent,  the  oath  exacted  responds  to  such  require- 
ments.' 

"That  case  simply  decided  that  the  National  Bank 
Act  (Act  June  3,  1864,  c.  106,  13  Stat.  99)  imposes  upon 
directors  of  national  banks  duties  which  did  not  rest  upon 
them  at  common  law,  and  that  section  5239  affords  the 
exclusive  rule  by  which  to  measure  the  right  to  recover 
damages,  based  upon  a  loss  resulting  solely  from  the  vio- 
lation of  such  duties.  The  same  question  as  is  here  pre- 
sented was  raised  in  Allen  v.  Luke,  163  Fed.  1018  (C.  C. 
Mass.),  and  was  decided  adversely  to  defendants'  conten- 
tion; Judge  Lowell  entertaining  the  same  view  of  Yates 
V.  Jones  National  as  is  here  expressed.  That  there  exists 
a  liability  on  the  part  of  national  bank  directors  for 
failure  to  perform  the  duty  imposed  upon  them  by  the 
general  principles  of  the  law,  irrespective  of  the  statute, 
is,  I  think,  also  clear  from  Briggs  v.  Spaulding,  141  U.  S. 
132,  11  Sup.  Ct.  924,  35  L.  Ed.  662,  where  the  measure  of 
such  duty  is  defined.  See,  also,  Rankin  v.  Cooper,  149 
Fed.  1010  (C.  C.  W.  D.  Ark.)." 

The  National  Bank  Act  imposes  upon  directors  duties 
which  would  not  rest  upon  them  at  common  law  and 
among  those  duties  is  one  of  furnishing  to  the  Comp- 
troller of  the  Currency  reports  concerning  the  condi- 
tion of  the  bank  and  the  publication  of  such  reports. 


1372  LAW    OF    KECEINEUIj. 

The  National  Bank  Act  affords  an  exclusive  rule  by 
which  to  measure  the  right  to  recover  damages  from 
directors  based  upon  a  loss  resulting  solely  from  their 
violation  of  a  duty  imposed  upon  them  by  the  act.  The 
United  States  Supreme  Court^  in  laying  down  this  rule, 
said: 

^'General  consideration  as  to  the  spirit  and  intent  of 
the  National  Bank  Act  (Easton  v.  Iowa,  188  U.  S.  220; 
Davis  V.  Elmira  Savings  Bank,  161  U.  S.  275)  also  render 
necessary  the  conclusion  that  the  measure  of  respon- 
sibility, concerning  the  violation  by  directors  of  express 
commands  of  the  National  Bank  Act,  is  in  the  nature  of 
things  exclusively  governed  by  the  specific  provisions  on 
the  subject  contained  in  that  act.  Thus,  a  contrary  con- 
clusion would  lead  to  a  varying  measure  of  responsi- 
bility, in  the  several  states  in  which  the  question  of 
liability  might  arise,  depending  upon  the  conceptions  of 
the  state  courts  of  last  resort  as  to  the  meaning  of  the 
act  of  Congress  imposing  the  duty.  Hence,  it  would 
follow  that  the  same  provision  of  the  statute  might  mean 
one  thing  in  one  state  and  a  different  thing  in  another. 
The  confusion  which  would  result  is  aptly  illustrated 
by  a  review  made  by  the  Supreme  Court  of  Ohio  in  the 
recent  case  of  Mason  v.  Moore,  73  Ohio  St.  275,  of  the 
conflicting  state  adjudications  as  to  the  proper  rule  to 
be  applied  to  fix  the  liability  of  bank  directors  to  third 
persons  in  an  action  of  deceit  at  common  law.  The 
frustration  of  the  public  policy  embodied  in  the  national 
bank  system,  by  the  crippling  of  the  usefulness  of  such 
institutions,  which  would  result  from  holding  that  direc- 
tors in  performing  the  duties  imposed  upon  them  by  the 
National  Bank  Act  might  be  held  liable  civilly,  not  by  the 
standard  of  conduct  which  the  act  provides  for  a  viola- 
tion of  its  express  commands,  but  by  another  and  differ- 

4  Yates  V.  Jones  Nat.  Bank,  206  U.  S.  158,  51  L.  Ed.  1002,  27  Sup.  Ct.  638. 
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eiit  one  is  apparent.  Under  such  a  conception  it  might 
well  be  that  prudent  and  responsible  persons  would  de- 
cline to  assume  the  discharge  of  the  duties  imposed  by 
the  statute  because  of  the  hazard  of  an  uncertain 
pecuniary  liability  which  the  statute  imposing  the  duty 
did  not  contemplate. 

''The  civil  liability  of  national  bank  directors,  then, 
in  respect  to  the  making  and  publishing  of  the  official 
reports  of  the  condition  of  the  bank,  a  duty  solely  en- 
joined by  the  statute,  being  governed  by  the  National 
Bank  Act,  it  is  self-evident  that  the  rule  expressed  by 
the  statute  is  exclusive,  because  of  the  elementary  prin- 
ciple that  where  a  statute  creates  a  duty  and  prescribes 
a  penalty  for  nonperformance  the  rule  prescribed  in 
the  statute  is  the  exclusive  test  of  liability.  Farmers  & 
M.  Nat.  Bank  v.  Bearing,  91  U.  S.  29,  35,  and  cases  cited." 

A  receiver  may  bring  suit  against  one,  all  or  any  num- 
ber of  the  directors  of  a  national  bank  as  he  sees  fit 
since  each  is  liable  for  all  losses  due  to  his  derelictions 
although  others  may  be  also  involved  and  likewise  liable 
for  the  same  losses,  and  without  regard  to  the  degree  of 
dereliction  of  which  he  may  be  guilty.  If  one  of  the  de- 
fendant directors  is  entitled  to  contribution  from  his 
codirectors,  the  failure  of  the  receiver  to  join  him  in  the 
suit  will  not  preclude  him  from  securing  it.^ 

The  action  against  the  directors  which  is  given  by  the 
common  law  and  also  the  right  of  action  given  by  the 
United  States  statutes  against  such  directors  of  national 
banks  survive  their  death  and  may  be  brought  against 
their  legal  representatives. 

The  ground  upon  which  these  cases  seem  to  proceed  is 
that  the  directors  of  a  national  bank,  in  entering  upon 
their  duties  as  such  officers,  iiuplieclly  agree  to  properly 

5  Williams    v.    Brady,    232    Fed.       v.     McKay,    46    N.    J.    Eq.    25,    18 
740;    Coojier  v.   Hill,   94   Fed.    582,       Atl.  824. 
36  C.  C.  A.  402;  see,  also,  Williams 
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and  faitlifully  perform  them,  and  if  by  misconduct  or 
negligence  they  fail  in  this  respect,  and  damage  ensues, 
a  cause  of  action  arises  which  the  receiver  may  enforce 
for  the  benefit  of  the  stockliolders  and  creditors;  that  the 
cause  of  action  is  ex  contractu,  rather  than  ex  delicto, 
and,  because  of  this,  survives.^ 

Where  there  is  no  diversity  of  citizenship  and  the 
ground  of  the  action  is  a  breach  of  their  duties  at  com- 
mon law  and  in  equity,  federal  jurisdiction  depends  upon 
the  fact  that  the  proceeding  is  brought  by  the  receiver 
of  a  national  bank  in  course  of  winding  up  its  affairs.'^ 

Even  after  a  national  bank  has  ceased  to  be  a  going 
concern  and  has  paid  its  creditors  in  full,  a  receiver  may 


6  Williams  v.  Brady,  232  Fed. 
740;  Stephens  v.  Overstolz,  43 
Fed.  465;  Boyd  v.  Schneider,  131 
Fed.  223,  65  C.  C.  A.  209;  Allen  v. 
Luke,  141  Fed.  694,  163  Fed.  1018; 
Yates  V.  Jones  Nat.  Bank,  206 
U.  S.  158,  51  L.  Ed.  1002,  27  Sup. 
Ct.   638. 

See,  also,  Curtis  v.  Phelps,  208 
Fed.  577;  Rankin  v.  Cooper,  149 
Fed.  1010;  Cockrill  v.  Cooper,  86 
Fed.  7,  29  C.  C.  A.  529;  Warren  v. 
Para  Rubber  Shoe  Co.,  166  Mass. 
97,  44  N.  E.  112. 

In  Bates  v.  Dresser,  229  Fed.  772, 
the  court  said:  "This  is  apparently 
the  ground  upon  which  a  like  con- 
clusion was  reached  in  the  follow- 
ing cases,  although  in  them  it  was 
said  that  a  'fiduciary  relation'  ex- 
ists between  the  corporation  and 
its  directors,  and  that  for  a  fail- 
ure to  perform  duties  arising  out 
of  such  relation  the  remedy  will 
survive;  it  being  regarded  as  an 
exception  to  the  maxim  'Actio 
personalis  moritur  cum  persona.'  " 
Charitable  Corporation  v.  Sutton, 


2  Atk.  400;  Concha  v.  Murrieta,  40 
Ch.  D.  443;  Warren  v.  Para  Rub- 
ber Shoe  Co.,  166  Mass.  97,  104,  44 
N.  E.  112. 

7  Bates  V.  Dresser,  229  Fed.  772, 
citing:  International  Trust  Co.  v. 
Weeks  (C.  C),  116  Fed.  898,  899; 
Weeks  v.  International  Trust  Co., 
125  Fed.  370,  373,  60  C.  C.  A.  236; 
International  Trust  Co.  v.  Weeks, 
203  U.  S.  364,  51  L.  Ed.  224,  27  Sup. 
Ct.  69;  Auten  v.  United  States  Na- 
tional Bank,  174  U,  S.  125,  141,  43 
L.  Ed.  920,  19  Sup.  Ct.  628;  Guar- 
antee Co.  V.  Hanway,  104  Fed.  369, 
44  C.  C.  A.  312;  McCartney  v. 
Earle,  115  Fed.  462,  53  C.  C.  A. 
392.  See,  also,  section  24,  para- 
graph 16,  of  the  Judicial  Code  of 
1911.  But  see  Herrmann  v.  Ed- 
wards, 238  U.  S.  107,  112,  59  L.  Ed. 
1224,  35  Sup.  Ct.  839,  which  was 
not  brought  by  the  receiver  in  the 
cause  of  winding  up  the  affairs 
of  a  national  bank. 

The  federal  court  has  jurisdic- 
tion where  the  suit  is  against  a 
national  bank  and  Is  one  to  wind 
up  the  affairs  of  the  bank.     Provi- 
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be  appointed  to  collect  and  distribute  among  tlie  stock- 
holders a  claim  against  a  director  for  neglect  of  duty.* 

e.   Enforcement  of  Liahilities  of  Stockholders. 
§  467.    Recovery  of  Illegal  Preferences  and  Dividends. 

The  same  general  rules  obtain  in  respect  to  stockhold- 
ers of  banking  corporations  as  are  applicable  to  cor- 
porations generally  as  far  as  the  recovery  of  illegal 
preferences  and  illegal  dividends  paid  to  stockholders  is 
concerned.  Such  conveyances  and  payments  to  stock- 
holders are  recoverable  by  the  receiver  upon  the  theory 
that  they  are  part  of  the  capital  of  the  corporation  which 
is  a  trust  fund  for  the  payment  of  creditors.^    A  receiver 


dence  Bldg.  Co.  v.  Atlantic  Nat. 
Bank,  228  Fed.  814;  V^allach  v. 
Billings,  161  111.  App.  317. 

1  See  section  356,  ante,  regard- 
ing the  recovery  of  illegal  trans- 
fers of  property  or  dividends  from 
stockholders  generally. 

The  receiver  may  recover  from 
stockholders  dividends  paid  to 
stockholders  from  out  of  the  cap- 
ital stock  of  the  bank.  Corn  v. 
Skillem,  75  Ark.  148,  87  S.  W.  142; 
McTamany  v.  Day,  23  Idaho  95, 
128  Pac.  563;  Kretschmar  v.  Stone, 
90  Miss.  375,  43  So.  177. 

Officers  and  directors  who  re- 
ceived dividends  as  stockholders 
from  the  bank  while  it  was  in- 
solvent are  liable  to  the  receiver 
for  the  amounts  so  received  by 
them.  Wood  v.  Noyes,  245  Fed. 
742,  158  C.  C.  A.  144. 

The  receiver  may  also  maintain 
suit  in  equity  against  the  stock- 
holders to  recover  unearned  pre- 
miums paid  them  out  of  the  capital 
of  the  bank  when  no  net  profits 
had  been  earned,  and  when  in  fact 
the  corporation  was  insolvent.    In 


such  a  case,  it  is  not  a  suit  to  en- 
force the  individual  liability,  but 
is  to  follow  and  recover  a  part  of 
the  capital  which  was  wrongfully 
paid  to  and  received  by  the  stock- 
holders. Hayden  v.  Thompson,  71 
Fed.  60,  17  C.  C.  A.  592.  Cf:  Bailey 
V.  Mosher,  63  Fed.  488,  11  C.  C.  A. 
304;  First  Nat.  Bank  v.  Colby,  88 
U.  S.  (21  Wall.)  609,  22  L.  Ed.  687; 
Hornor  v.  Henning,  93  U.  S,  228, 
23  L.  Ed.  879;  Stephens  v.  Over- 
stolz,  43  Fed.  771;  National  Exch. 
Bank  v.  Peters,  44  Fed.  13. 

In  Minnesota  Thresher  Mfg.  Co 
V.  Langdon,  44  Minn.  37,  46  N.  W. 
310,  it  is  held  that  the  adjudica- 
tion of  insolvency,  and  the  appoint- 
ment of  a  receiver  are  in  the 
nature  of  a  sequestration  of  the  cor- 
porate property  having  the  effect 
of  an  attachment  or  execution  in 
behalf  of  all  creditors.  In  such 
case  the  receiver  has,  in  sub- 
stance, the  same  powers  as  an  as- 
signee in  bankruptcy,  or  a  re- 
ceiver upon  a  creditor's  bill  or 
proceedings  supplementary  to  ex- 
ecution,  and   he   succeeds   to   the 
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appointed  under  the  banking  act  represents  not  only  tlio 
corporation  but  the  creditors  and  may  therefore  avoid 
any  conveyance  to  which  the  bank  is  a  party,  made  in 
fraud  of  creditors.^  The  receiver  as  a  general  rule 
stands  in  the  same  position  as  the  bank  in  respect  to  de- 
fenses to  his  action.^ 


rights  of  the  creditors  as  well  as 
the  insolvent  corporation  and  has 
the  power  to  enforce  the  rights 
which  the  creditors,  but  for  the 
proceedings,  might  have  enforced 
in  their  own  behalf.  Farmers' 
Loan  &  T.  Co.  v.  Minneapolis  En- 
gine &  Mach.  Works,  35  Minn.  543, 
29  N.  W.  349.  "Among  the  rights 
which  pass  to  the  receiver  as  the 
representative  of  the  creditors  is 
the  right  to  recover  property  con- 
veyed by  the  corporation  in  fraud 
of  its  creditors,  or  capital  with- 
drawn and  refunded  to  the  stock- 
holders without  provision  for  full 
payment  of  the  corporate  debts. 
This  right  of  the  receiver  does 
not  depend  upon  any  express  stat- 
ute granting  it,  but  rests  upon  the 
general  equitable  doctrine  that  the 
capital  of  a  corporation  is  a  trust 
fund  for  the  benefit  of  its  credi- 
tors, and  those  to  whom  it  has 
been  refunded  are  trustees  for 
their  benefit." 

See  generally:  Minnesota 
Thresher  Mfg.  Co.  v.  Langdon,  44 
Minn.  37,  46  N.  W.  310;  Bloxam  v. 
Metropolitan  R.  Co.,  L.  R.,  3  Ch. 
App.  337;  Holmes  v.  New-Castle- 
upon-Tyne  Abbatoir  Co.,  L.  R.,  1 
Ch.  Div.  682;  Guinness  v.  Land 
Corp.  of  Ireland,  L.  R.,  22  Ch.  Div. 
349;  Carlisle  v.  Southeastern  R. 
Co.,  1  Macn.  &  G.  689;  Salisbury  v. 
Metropolitan  R.  Co.,  38  L.  J.  Ch. 
249. 

2  Hayes  v.  Kenyon,  7  R.  I.  136. 


The  intent  to  give  a  preference 
is  presumed  when  the  bank  oflfi- 
cers  know  of  its  insolvency  and, 
therefore,  knows  it  can  not  pay  all 
of  its  creditors  in  full.  Roberts  v. 
Hill,  24  Fed.  571,  23  Blatchf.  312. 
See,  also,  National  Security  Bank 
v.  Price,  22  Fed.  697;  Case  v. 
Citizens'  Bank,  2  Woods  23,  Fed. 
Cas.  No.  2,489;  100  U.  S.  446,  25 
L.  Ed.  695. 

In  Gottlieb  v.  Miller,  154  111.  44, 
39  N.  E.  992,  it  was  held  that  a 
receiver  could  not  attack  a  fraudu- 
lent act  where  his  principal  could 
not  have  done  so. 

The  receiver  has  power,  inde- 
pendent of  a  statute,  to  recover 
money  due  the  corporation,  and 
for  property  illegally  disposed  of 
in  violation  of  the  rights  of  credi- 
tors. Osgood  V.  Laytin,  48  Barb. 
(N.  Y.)   463. 

The  abatement  of  proceedings 
in  which  receivers  were  appointed 
does  not  affect  assets  already  re- 
ceived by  them,  but  only  affects 
assets  not  reduced  to  possession. 
Re  Murray  Hill  Bank,  14  App.  Div. 
318,  43  N.  Y.  Supp.  836. 

3  See  347  et  seq.,  ante,  for  full 
discussion  of  this  subject. 

In  an  action  by  a  receiver  the 
defendant  may  set  up  the  fraudu- 
lent representations  of  the  bank 
and  want  of  consideration  as  well 
as  if  suit  had  been  by  the  bank. 
Litchfield  Bank  v.  Peck.  29  Conn. 
381. 
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But  it  must  be  noted  that  the  receiver  may  in  his  capa- 
city as  representative  of  the  creditors  recover  on  their 
behalf  under  circumstances  in  which  the  bank  itself  would 
be  estopped.* 

§468.    Recovery  of  Liabilities   of   Stockholders   for   Unpaid 
Stock. 

Suits  by  receivers  on  statutory  liabilities  of  stock- 
holders are  generally  for  unpaid  subscriptions  which 
are  really  for  debts  owing  to  the  corporation  or  for 
statutory  liability  based  on  statutes  which  make  the  stock- 
holders liable  for  double  that  of  their  holdings  or  a  pro- 
portionate part  of  them.  Statutes  in  regard  to  such  mat- 
ters are  not  uniform  in  their  terms.  Some  statutory 
liability  provisions  are  for  the  direct  benefit  of  creditors 
while  others  may  be  enforced  by  the  corporation  or  its 
receiver.  Differences  in  the  decisions  on  this  subject  may 
be  invariably  traced  to  variant  statutes  or  a  failure  to 
differentiate  the  variant  statutes.  This  whole  subject 
was  considered  under  the  subject  of  corporations^  and 
the  same  general  rules  are  applicable  to  bank  stock- 
holders. 

The  recovery  of  stock  subscriptions  or  for  unpaid  stock 
is  based  upon  the  doctrine  of  such  liability  being  a  trust 

In  Cutting  v.  Damerel,  88  N.  Y.  credit  so  received  subject  to  the 

410,   it  is   held   that   the   receiver  rights  of  the  creditors  of  the  bank, 

in  actions  by  him  occupied  no  bet-  and  its  receiver  may  recover  the 

ter   position    and    had    no    better  amount  thereof  for  their  benefit, 

right   than   the    corporation    over  although  both  the  stockholder  and 

whose  property  he  was  appointed.      ^^^    ^^"^   °«^^^''«    ^^ted    in    good 

faith    and    without    actual    knowl- 
4  See  section  353,  ante,  regard-      ^^^^    ^^    ^^^    ^^^^,^    insolvency. 

ing  this  subject  as  applied  to  cor-  Fitzpatrick  v.   McGregor,   133  Ga. 

porations  generally.  332,    25    L.    R.   A.    (N.    S.)    50,    65 

A   solvent  stockholder   who   de-  S.   E.   859. 

livers  to  an  insolvent  bank  shares  i  See  section  350  and  357,  ante, 

of  its  own  stock  in  consideration  regarding    actions    against    stock- 

of   a   credit  on   his   indebtedness,  holders    for    unpaid    subscriptions 

even  on  a  fair  valuation,  holds  the  to  stock  and  statutory  liabilities. 

U  Rec— 87 
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fund  for  the  benefit  of  creditors. ^  In  such  suits  brought 
by  a  receiver  it  is  often  contended  by  the  stockholders 
that  the  receiver  is  estopped  to  sue  because  of  invalidity 
of  the  stock  issued  to  them.  Some  confusion  has  occurred 
among  the  authorities  on  account  of  a  failure  to  dis- 
tinguish between  cases  in  which  merely  some  uniformity 
exists  although  the  corporation  had  power  to  issue  the 
stock,  and  cases  in  which  the  corporation  had  no  power 
at  all  to  issue  the  stock.  In  the  latter  event  the  creditors 
are  charged  with  notice  of  the  void  character  of  the 
stock  issued  while  in  the  former,  they  are  not  charged 
with  the  duty  of  ascertaining  whether  the  formalities  of 
the  issuance  have  been  complied  with.^      In  a  recent  case 


2  Murphy  v.  Panton,  96  Wash. 
637,  165  Pac.  1074.  On  this  point 
the  court  said:  "The  doctrine 
which  sustains  the  right  of  a  cred- 
itor to  enforce  the  payment  of  a 
stock  subscription  is  that  of  the 
trust  fund.  Under  this  doctrine 
no  stockholder  may,  by  his  own 
a;ct,  put  it  within  the  power  of  the 
corporation  to  hold  out  a  capital 
stock  either  paid  up  or  subscribed 
when  it  is  neither  paid  nor  sub- 
scribed. A  chain  of  circumstances 
or  a  course  of  conduct  may  make 
what  would  seem  in  law  to  be  a 
maintaining  of  the  capital  stock, 
while  it  might  not  be  so  in  fact. 
Although  counsel  seems  to  main- 
tain otherwise,  we  had  always 
understood  that  the  main  reli- 
ance of  creditors  of  an  insolvent 
corporation  consisted  in  the  right 
to  inquire  beyond  the  record 
made  by  the  parties,  to  the  end 
that  the  true  fact  might  be  re- 
vealed. It  is  upon  this  principle 
that  creditors'  bills  are  main- 
tained. If  this  be  the  right  of 
creditors,  we  can  conceive  of  no 
valid  objection  to  the  right  of  the 


subscriber  to  reveal  the  true 
fact." 

3  The  leading  case  on  this  sub- 
ject is  Scoville  v.  Thayer,  105 
U.  S.  143,  26  L.  Ed.  968. 

In  Kampman  v.  Tarver,  87  Tex. 
491,  29  S.  W.  768,  an  attempted  in- 
crease of  stock  not  within  the 
powers  of  the  corporation  was  in- 
volved. In  affirming  that  sub- 
scribers for  the  issue  were  not 
liable  on  account  of  its  invalidity, 
it  was  held  that  they  were  not 
estopped  to  make  the  defense  in  a 
suit  by  a  receiver  for  the  benefit 
of  creditors.  This  was  because 
the  powers  of  the  corporation  were 
determined  by  the  law.  The  law 
made  it  plain  that  the  corporation 
was  without  power  to  issue  the 
increased  stock.  The  creditors 
were  charged  with  knowledge  of 
the  law.  They  were  therefore  in 
no  position  to  say  that  they  were 
misled  by  the  subscriptions  for 
the  illegal  issue,  and  there  was 
accordingly  nothing  upon  which 
they  could  base  an  estoppel 
against  the  right  of  the  sub- 
scribers  to   assert   its   invalidity. 
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In  the  course  of  the  opinion  it 
was  said:  "The  practical  effect  of 
holding  that  a  contract  of  sub- 
scription to  an  illegal  issue  of 
stock  would  be  binding  as  be- 
tween the  corporation  and  its 
stockholders,  would  be  to  enable 
a  corporation  to  override  the  pol- 
icy of  the  law  and  to  increase  its 
stock  at  will.  The  creditors  have 
the  right  to  look  to  the  stock  sub- 
scriptions as  a  fund  for  the  pay- 
ment of  their  debts.  When  the 
corporation  has  the  power  to  in- 
crease its  stock,  cases  may  exist 
in  which  subscribers  to  an  in- 
crease of  stock  may  so  act  as  to 
estop  themselves  from  denying,  as 
to  creditors,  the  validity  of  such 
increase.  This  occurs  when  the 
power  exists,  but  has  been  exer- 
cised in  a  manner  not  authorized 
by  law.  We  are  not  aware  that  it 
has  ever  been  held  that  persons 
dealing  with  a  corporation  are 
bound  to  take  notice  of  the  njan- 
ner  in  which  it  has  attempted  to 
exercise  its  powers.  But  it  is  well 
settled  that  they  must  take  notice 
of  its  powers." 

In  Thompson  v.  First  State 
Bank  (Tex.),  211  S.  W.  977, 
the  corporation  possessed  the 
power  to  issue  stock,  and  there 
was  only  an  illegal  exercise  of  the 
power.  The  transaction  was  void- 
able, not  void.  Innocent  creditors 
could  not  be  held  chargeable  with 
knowledge  of  the  manner  of  the 
exercise  of  the  power  and  hence 
were  entitled  to  invoke  estoppel 
against  the  subscriber  who  was 
seeking  in  a  receiver's  suit,  to 
defeat  his  note  given  for  the  sub- 
scription. They  were  in  the 
position  of  having  been  misled  by 
their    warranted    belief    that    the 


subscription  was  a  legal  one  and 
could  be  enforced. 

The  court  has  the  right  to  di- 
rect a  receiver  to  make  a  call 
upon  subscribers  to  pay  up  un- 
paid subscriptions.  Barkalow  v. 
Totten,  53  N.  J.  Eq.  573,  32  Atl.  2. 

In  Farmers'  &  Mechanics'  Bank 
V.  Jenks,  48  Mass.  (7  Mete.)  592, 
a  note  was  given  for  his  stock  by 
a  stockholder  which  it  was  in- 
sisted by  him  in  the  receiver's 
suit  made  the  transaction  illegal 
and  a  fraud  upon  the  corporation 
laws  of  the  state.    The  court  said: 

"As  to  fraud,  this,  in  point  of 
fact,  may,  and  appears  to  be,  well 
sustained;  but  it  was  a  fraud  in 
which  all  parties  participated. 
For  this  fraud  the  bank  might 
have  been  amenable  before  the 
proper  tribunal;  but  it  is  not  com- 
petent for  the  maker  of  this  note 
to  take  this  objection  to  a  recov- 
ery of  the  amount  due  thereon,  in 
an  action  instituted  by  a  receiver 
appointed  by  this  court,  and  rep- 
resenting the  creditors  of  the 
bank.  It  is  assets  that  may  well 
be  collected  for  the  purpose  of 
discharging  the  debts  of  the  bank, 
or  the  expenses  of  closing  its  con- 
cerns under  the  orders  of  the 
court." 

In  Vaughn  v.  Alabama  National 
Bank,  143  Ala.  578,  5  Ann.  Cas. 
665,  42  So.  64,  65,  stock  was  is- 
sued on  payment  of  less  than  its 
par  value.  In  a  suit  by  a  creditor 
to  compel  full  payment  by  the 
stockholders  to  whom  the  stock 
was  so  issued,  the  violation  of  the 
law  in  such  issuance  of  the  stock 
was  pleaded  as  a  defense.  The 
defense  was  disposed  of  in  this 
language: 

".\ppellants  next  raise  the  ques- 
tion  that  the   transaction   was   il- 
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where  the  bank  in  reorganizing  had  failed  to  comply  with 
the  statutory  law,  the  court  speaking  through  Chief  Jus- 
tice Phillips,  in  upholding  the  defence  of  the  stockhold- 
ers, said  :^ 

*'If  estoppel  can  not  be  predicated  against  a  subscriber 
for  stock  whose  issue  is  not  within  the  corporation's 
powers,  on  what  theory  can  an  estoppel  exist  against  a 
subscriber  for  stock  of  a  purported  corporation  which  is 
wholly  without  any  powers  ?  Persons  dealing  with  a  cor- 
poration are  not  charged  with  knowledge  of  the  facts, 
but  they  are  chargeable  with  knowledge  of  the  law.  All 
men  are  charged  with  that  knowdedge.  That  is  why  all 
men  are  subject  to  the  law.  Creditors  can  not  blind  them- 
selves to  the  law.  They  must,  like  everyone  else,  take 
notice  of  it.  If  they  deal  with  a  concern  reputed  to  be 
a  corporation  but  whose  existence  as  a  corporation  the 
law  prohibits,  they  are  bound  to  know  that  under  the 
law  it  has  no  corporate  powers  and  can  exercise  none. 
They  are  held  to  know  that  it  can  not  issue  stock  and 
that  subscriptions  for  its  stock  are  therefore  without  con- 
sideration and  unenforceable.  Being  held  to  this  knowl- 
edge under  a  universal  principle,  how  can  they  claim  to 
have  been  deceived  into  giving  credit  upon  the  faith  of 
such  subscriptions?  They  can  make  no  such  claim  be- 
cause they  are  not  innocent  and  have  not  been  misled. 
They  are  in  the  position  of  having  dealt  with  the  reputed 
corporation  fully  aware  of  the  illegality  of  the  transac- 
tion, and  they  can  not  be  prejudiced,  therefore,  by  the 
assertion  of  its  illegality. 

''Estoppel  is  a  doctrine  for  the  prevention  of  injustice. 

legal,   to  wit,   the   issue   of   stock  Mathis  v.  Pridham,  1   Tex.  Civ. 

without  being  fully  paid  up,   and  App.    58,    20    S.    W.    1015,    by    the 

hence    no    recovery    can    be    had,  Court    of    Civil    Appeals    for    the 

based  on  that  illegal  transaction.  First  District,  is  to  the  same  ef- 

Respondents    are    estopped    from  feet. 

making  that  defense.     1  Cook  on  4  Davis    v.    Allison    (Tex.),    211 

Corporations,  §  288."  S.  W.  980. 
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It  is  for  the  protection  of  those  who  have  been  misled  by 
that  which  upon  its  face  was  fair,  and  whose  character  as 
represented  parties  to  the  deception  will  not,  in  the  in- 
terest of  justice,  be  heard  to  deny.  But  one  entitled  to 
its  protection  must  have  been  misled.  Creditors  can  not 
be  misled  by  a  subscription  to  stock  of  a  reputed  cor- 
poration whose  existence  the  law  prohibits,  and  which 
it  was  accordingly  without  authority  to  issue.  This  is 
so  because  they  are  bound  to  take  notice  of  its  powers. 
Such  a  transaction  does  not  present  merely  an  illegal 
exercise  of  a  lawful  power — a  thing  resting  in  the  facts, 
as  to  which  the  law  does  not  impute  knowledge  to  third 
persons.  The  proposed  stock  is  wholly  void  and  the 
transaction  unenforceable  because  of  the  entire  absence 
of  any  power  in  the  corporation  to  issue  the  stock — a 
thing  determined  by  the  law,  and  as  to  which  it  imputes 
knowledge  to  all  persons.  Charged  as  they  were  with 
knowledge  of  thk  company's  powers  under  the  law,  and 
therefore  held  to  know  that  these  subscriptions  were  of 
no  legal  effect,  creditors  could  not  assume  that  they  were 
of  any  binding  force.  They  could  not  thereby  have  been 
deceived  to  their  injury.  No  injustice  is  done  them,  there- 
fore, in  permitting  the  defendants  to  assert  the  invalidity 
of  the  subscriptions,  and  no  estoppel  against  such  de- 
fense can  arise." 

§  469.    Right  of  Stockholder  to  Rescind  Contract  of  Subscrip- 
tion. 

It  sometimes  happens  that  after  a  bank  becomes  in- 
solvent some  stockholder  suddenly  learns  that  the  bank 
was  insolvent  when  he  purchased  its  stock  and  tliat  the 
officers  of  the  bank  made  false  representations  in  regard 
to  its  condition  in  order  to  induce  his  purchase.  The 
que.-^tion  then  arises  whether  he  can  sue  to  rescind  his 
contract  of  subscription  while  the  bank  is  in  the  hands 
of  a  receiver  and  thereby  escape  stockholder's  liability. 
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In  England  the  rule  appears  to  be  strongly  entrenched 
that  under  such  circumstances  the  stockholder  can  not 
maintain  such  a  suit  notwithstanding  his  diligence  in  the 
matter.  This  rule,  however,  is  the  result  of  the  English 
statutory  system  of  registration  of  stockholders  in  regis- 
ter open  to  public  inspection.^  In  this  country  such  suits 
are  allowed  in  the  absence  of  laches  and  the  intervention 
of  equities  on  behalf  of  creditors.  The  rule  in  this  re- 
spect has  been  stated  as  follows  :^ 

*'If  a  considerable  period  of  time  has  elapsed  since 
the  subscription  was  made;  if  the  subscriber  has  actively 
participated  in  the  management  of  the  affairs  of  the 
corporation ;  if  there  has  been  any  want  of  diligence  on 
the  part  of  the  stockholder,  either  in  discovering  the  al- 
leged fraud,  or  in  taking  steps  to  rescind  when  the  fraud 
was  discovered;  and,  above  all,  if  any  considerable 
amount  of  corporate  indebtedness  has  been  created  since 
the  subscription  was  made,  which  is  outstanding  and  un- 
paid,— in  all  of  these  cases  the  right  to  rescind  should  be 
denied,  where  the  attempt  is  not  made  until  the  cor- 
poration becomes  insolvent.  But  if  none  of  these  condi- 
tions exist,  and  the  proof  of  the  alleged  fraud  is  clear,  we 
think  that  a  stockholder  should  be  permitted  to  rescind 
his  subscription  as  well  after  as  before  the  company 
ceased  to  be  a  going  concern. ' ' 

1  The  rule  in  England  since  the  See,  also,  Stone  v.  Bank,  3  C.  P. 

decision  in  Oakesv.Turquand,L.R.  Div.  282,  307;  Wrights  Case,  7  Ch. 

2  H.  L.  325,  344,  has  been  that  a  App.    60;    Kent  v.  Freehold  Land 

suit  to  rescind  a  stock   subscrip-  &    Brickmaking    Co.,    3    Ch.    App. 

tion  on  the  ground  of  fraud  can  493. 

not  be  maintained  by  the  stock-  2  Newton  Nat.  Bank  v.  New- 
holder,  no  matter  what  diligence  begin,  74  Fed.  135,  33  L.  R.  A. 
he  displays,  after  proceedings  727,  20  C.  C.  A.  339. 
have  been  taken  to  liquidate  the  Where  insolvency  and  the  ap- 
affairs  of  the  corporation  on  the  pointment  of  a  receiver  of  a  bank 
ground  of  insolvency,  since  the  does  not  bar  a  suit  by  a  stock- 
rights  of  creditors  have  become  holder  to  rescind  a  purchase  of 
superior  to  those  of  the  defrauded  stock  from  the  bank  on  the  ground 
stockholder.  of  fraud  if  plaintiff  is  not  guilty 
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The  principle  question  in  the  maintenance  of  a  suit  of 
this  character,  as  in  all  suits  to  rescind,  is  whether  the 
length  of  time  since  the  purchase  is  such  as  to  indicate 


of  laches.  People  v.  California 
Safe  Deposit  &  Trust  Co.,  19  Cal. 
App.  414,  126  Pac.  516,  520;  Robin- 
son V.  Dickey,  14  Tex.  Civ.  70,  36 
S.  W.  499;  Ryan  v.  Mt.  Vernon 
Nat.  Bank,  206  Fed.  452,  124 
C.  C.  A.  358.  See,  also,  Lantry  v. 
Wallace,  182  U.  S.  536,  549,  45 
L.   Ed.  1218,  21  Sup.  Ct.  878,  883. 

A  fraudulent  sale  by  an  insol- 
vent bank  of  its  capital  stock  may 
be  rescinded  by  the  purchaser  al- 
though action  in  that  behalf  is  not 
taken  until  after  a  receiver  has 
been  appointed,  where  no  great 
length  of  time  has  elapsed  be- 
tween the  sale  and  the  receiver- 
ship, and  the  purchaser  did  not 
actively  participate  in  the  affairs 
of  the  bank  and  no  negligence  in 
failing  to  discover  the  fraud  ap- 
pears and  no  considerable  amount 
of  indebtedness  remaining  un- 
paid, accrued  against  the  bank 
subsequent  to  the  sale,  it  not  ap- 
pearing that  liabilities  of  a  char- 
acter and  amount  occurred  during 
the  ownership  for  which  stock- 
holders would  be  liable.  Morrisey 
V.  Williams,  74  W.  Va.  636,  L.  R.  A. 
1915D,  792,  82  S.  E.  509. 

In  the  above  case  the  bank 
closed  its  doors  less  than  a  month 
after  the  transaction  which  had 
been  conducted  by  the  banks 
officers.  See,  also,  Scott  v.  Wil- 
liams, 74  W.  Va.  635,  82  S.  E. 
511. 

In  Stone  v.  Walker  (Ala.),  77 
So.  554,  where  the  authorities  on 
the  general  subject  were  re- 
viewed, this  court  said: 

"It    appears    that    in    America 


such  a  bill  lies  even  against  the 
receiver  of  a  corporation  or  an 
assignee  under  a  general  assign- 
ment, and  that  the  fact  of  insol- 
vency does  not  ipso  facto  prevent 
equity  from  awarding  all  relief 
under  such  bill;  hence,  if  the  bill 
should  allege  insolvency  (which 
this  bill  does  not  do),  it  might, 
with  other  averments  such  as  are 
contained  in  this  bill,  contain 
equity.  Such  a  bill  must,  of 
course,  show  that  the  complainant 
acted  promptly  after  the  discovery 
of  the  fraud,  that  he  was  not 
guilty  of  laches,  and  that  he  was 
guilty  of  no  negligence  in  dis- 
covering the  fraud,  and  that  he 
had  not  ratified  the  contract  or 
waived  the  fraud,  after  discovery, 
and  had  received  no  benefits 
thereafter,  as  a  stockholder,  in 
any  dividends  or  profits,  all  of 
which  this  bill  does,  in  the  fullest 
and  most  specific  terms.  The  bill 
certainly  acquits  the  complainant 
of  any  neglect,  wrong,  or  delay  in 
the  filing  of  his  bill,  or  in  the  dis- 
covery of  the  fraud  sought  to  be 
relieved  against. 

"It  may  be  true  that  in  cases 
where  the  rights  of  creditors  in- 
tervene, their  rights  may  be 
superior  to  the  rights  of  some 
or  all  of  such  stockholders,  or  it 
may  be  shown  that  the  com- 
plainant is  estopped  as  against 
some  or  all  of  such  creditors;  but 
these  matters  do  not  now  appear 
on  the  face  of  the  bill,  and  it  is 
not  required  that  the  bill  should 
negative  such  facts. 

"It  is  true  the  bill  alleges  the 
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negligence  in  ascertaining  the  facts  in  connection  with 
the  circumstances  of  each  case.^ 


bank  to  be  in  a  failing  condition, 
and  is  being  liquidated  by  the 
state  bank  superintendent,  and 
the  bill  is  against  that  officer. 
This  averment  was  only  necessary 
to  give  the  bill  equity  as  against 
such  officer,  not  as  against  the 
bank.  It  is  not  at  all  necessary 
that  the  bank  be  insolvent  before 
it  can  be  taken  over  by  such 
officer. 

"The  only  creditors  of  the  bank 
shown  by  the  bill  are  those  whose 
debts  were  taken  over  by  the 
new  corporation  when  formed, 
and  which  were  agreed  to  be 
taken  over  before  it  was  formed. 
Thfey  are  shown  to  be  creditors 
of  the  old  bank,  and  to  have  been 
such  before  the  alleged  fraud  was 
committed  on  appellant.  It  is  not 
shown  that  there  are  any  credi- 
tors subsequent  to  the  issuance  of 
certificates  or  shares  to  appellant. 
There  may  or  may  not  be  such 
creditors;  it  is  not  necessary  that 
the  bill  negative  their  existence, 
or  show  that  they  have  been,  or 
can  be  paid  in  full,  and  yet  allow 
the  relief  prayed  in  the  bill.  It 
may  also  be  true  that  the  claims 
of  creditors  of  the  old  corporation 
are  superior  to  the  claims  of  com- 
plainant, or  there  may  or  may  not 
be  funds  sufficient  to  pay  all  cred- 
itors, including  the  complainant 
if  his  relation  be  transformed 
from  that  of  stockholder  to  that 
of  creditor,  as  prayed  in  his  bill; 
but  it  is  not  necessary  that  the  bill 
should  show  these  facts  affirm- 
atively, or  negative  prior  rights 
of  creditors  of  either  class.  These 
are    matters    that    lie    peculiarly 


within  the  knowledge  of  the  bank 
and  of  the  state  superintendent  of 
banks,  and  should  be  set  up  in  the 
answer,  and,  of  course,  will  de- 
pend upon  the  proof. 

"If  it  is  made  to  appear  that  the 
corporation  is  wholly  insolvent, 
then  under  our  statute  making 
the  assets  of  such  corporation  a 
trust  fund  for  the  benefit  of  cred- 
itors it  may  be  that  no  relief  can 
or  should  be  awarded  to  com- 
plainant. 

"If  the  contract  is  rescinded, 
then  the  complainant  becomes  one 
of  the  creditors;  yet  his  rights  by 
such  change  of  relation  may  or 
may  not  be  secondary  to  those  of 
all  other  creditors.  This,  of 
course,  can  be  determined  only  on 
final  hearing  on  bill,  answer,  and 
proof,  unless  the  facts  are  agreed 
on   or   admitted." 

3  Where  the  stockholder  of  a 
bank  had  ample  opportunity  to 
investigate  the  condition  of  the 
bank,  he  will  not  be  allowed  to 
rescind  his  purchase  of  stock 
made  at  intervals  of  one  and  two 
years  prior  to  liquidation  proceed- 
ings. Reid  V.  Owensboro  Sav. 
Bank  &  T.  Co.,  141  Ky.  444,  132 
S.  W.  1026.  See,  also.  Little  v. 
Owensboro  Sav.  Bank  &  T.  Co.'s 
Receiver,  150  Ky.  331,  150  S.  W. 
334. 

Where  a  receiver  of  an  insol- 
vent bank  is  enforcing  the  indi- 
vidual liability  of  stockholders  for 
the  benefit  of  depositors,  it  is  too 
late  for  one  who  has  for  four 
years  allowed  his  name  to  appear 
as  a  stockholder  to  avoid  liability 
because   his   subscription  was  ob- 
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A  bank,  however,  is  not  responsible  for  false  repre- 
sentations made  by  one  of  its  stockholders  in  selling  his 
stock  therein.^ 

In  a  suit  at  law  to  enforce  a  stockholder's  statutory 
liability,  the  stockholder  can  not  set  up  the  fraud  of 
the  bank  in  inducing  him  to  purchase  the  stock  since  that 
is  an  equitable  defense  which  should  be  asserted  in  a 
suit  to  rescind.^ 

§  470.     Recovery  of  Statutory  Liabilities  from  Stockholders. 

The  question  of  recovery  of  statutory  liabilities  of 
stockholders  was  considered  in  the  treatment  of  the  gen- 
eral subject  of  corporations.^  The  same  general  prin- 
ciples there  discussed  are  applicable  to  bank  stock- 
holders. The  same  variations  of  the  statutes  occur  with 
the  same  variant  decisions  based  on  such  statutes.  In 
considering  whether  a  receiver  may  sue  to  recover  statu- 
tory liabilities  in  bank  receiverships  it  is  always  neces- 
sary to  first  consider  the  nature  and  terms  of  the  statute 
under  which  it  is  proposed  to  sue  in  order  to  ascertain 
whether  the  receiver  is  a  jDroper  plaintiff  in  such  a  pro- 
ceeding. Under  some  statutes  the  right  to  sue  on  that 
behalf  is  specifically  given  to  the  receiver.  While  under 
other  statutes  the  right  is  given  only  to  the  creditors.^ 

tained  by  fraud.     Foster  v.  Row,  i  See  sections  352  and  357,  ante. 

120  Mich.  1,  77  Am.  St.  Rep.  565,  2  Under    the    Kentucky    statute 

79  N.  W,  696.  the  double  liability  imposed  by  it 

See,    also,    Salter    v.    Williams,  can    not    be    enforced    by    the    re- 

219,  Fed.  1017.  ceiver  as  an  asset  of  the  insolvent 

4  Dunn  V.  State  Bank,  59  Minn.  bank  but  the  right  of  action  is 
221,  61  N.  W.  27.  in  the  creditors.    Alsop  v.  Conway, 

5  See  Wallace  v.  Hood,  89  Fed.  188  Fed.  568,  110  C.  C.  A.  366. 

11,   (affirmed  in  Hood  v.  Wallace,  Under  the  Iowa  code,   creating 

182  U.  S.  555,  45   L.   Ed.  1227,  21  "double     liability"     against     bank 

Sup.   Ct.  885) ;    Scott  v.   Deweese,  stockholders,  an  assessment  in  a 

181  U.   S.   202,   45    L.    Ed.   822,   21  receivership     proceeding     is     the 
Sup.   Ct.  585;    Lantry  v.  Wallace,  proper  method  to  enforce  the  lia- 

182  U.   S.   536,  45   L.  Ed.  1218,  21  bility.     Elson  v.  Wright,  134  Iowa 
Sup.   Ct.   878.  634,  112  N.  W.  105. 
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The  purpose  of  the  liability  created  by  the  statute,  as 
shown  by  its  terms,  is  often  of  use  in  determining 
whether  it  may  be  enforced  by  the  receiver.  Thus  it  was 
held  under  a  statute  which  made  the  stockholders  of  a 
bank  "individually  responsible,  equally  and  ratably,  and 
not  for  one  another,  for  all  contracts,  debts,  and  engage- 
ments of  such  company  to  the  extent  of"  the  par  value  of 
their  stock  "in  addition  to  the  amount  invested  in  such 
shares,"  that  where  the  receiver  was  appointed  under 
the  statute,  to  close  the  affairs  of  the  bank,  he  had  an 
implied  right  to  enforce  the  statutory  liability  since  it 
was  a  source  from  which  "all  contracts,  debts  and  en- 
gagements" of  the  bank  may  be  satisfied  or  performed.^ 
Where,  under  the  terms  of  the  statute,  the  liability  is 
created  exclusively  for  the  benefit  of,  and  runs  directly 
to,  the  creditors,  it  can  not  be  enforced  by  a  general  re- 
ceiver of  the  corporation  unless  he  be  so  authorized  by 
the  statute  or  the  liability  be  declared  to  be  an  asset  of 
the  corporation.^     Where  the  statute  does  not  declare 

Under    Rev.     Codes     of    Idaho  to   enforce  the   statutory  liability 

■which  provides  that  stockholders  of    its    stockholders.      McNeill    v. 

of    incorporated    banks    shall    be  Pace,  69  Fla.  349,  68  So.  177. 

liable    to    the    amount    of    their  3  McNeill  v.   Pace,  69   Fla.   349, 

stock  at  its  par  value,  in  addition  68    So.    177. 

to  the  stock  held  by  them,  such  In    the    above    case    the    court 

liability  may  be  enforced  by  the  cited  the  following  cases:    Smath- 

bank  in  liquidation,  or  by  any  re-  ers  v.  Western  Carolina  Bank,  135 

ceiver  or  person,  succeeding  to  its  N.   C.   410,   47    S.   E.   893;    Barton 

legal   rights.     McTamany  v.  Day,  Nat.  Bank  v.  Atkins,  72  Vt.  33,  47 

23  Idaho  95,  128  Pac.  563.  Atl.  176;  Wilson  v.  Book,  13  Wash. 

Under  the   Montana  statute,   it  676,    43    Pac.    939;     State    ex    rel. 

was  held  that  the  liability  of  the  Stone  v.  Union  Stockyards   State 

stockholder  of  an  insolvent  bank  Bank,  103  Iowa  549,  70  N.  W.  752, 

could  not  be  enforced  by  the  re-  72  N.  "W.  1076.     See,  also.  Tiger 

ceiver  but  only  by  the  creditors.  Shoe  Mnfg.  Co.'s  Trustee  v.  Shank- 

Barth  v.  Pack,  51  Mont.  418,  155  lin,  125  Ky.  715,  31  L.  R.  A.  (N.  S.) 

Pac.  282;    Aetna  Ace.  &  Liability  365,  102  S.  W.  295,  and  notes  citing 

Co.  V.  Miller,  54  Mont.  377,  L.  R.  A.  cases    upon    every    phase    of    the 

1918C,  954,   170  Pac.  760.  proposition. 

The   Florida   statutes   impliedly  4  Miller  v.  Amoretti  (Wyo.),  181 

authorize  the  receiver  of  a  bank  Pac.  420. 
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the  liability  of  the  stockholder  to  be  an  asset  of  the 
corporation,  but  either  requires  or  authorizes  the  re- 
ceiver to  enforce  the  liability,  it  is  held  that  he  is  not 
then  a  mere  chancery  receiver  but  that  the  effect  of  such 
provision  is  to  make  him  a  quasi-assignee  and  represen- 
tative of  the  creditors,  vested  as  such  with  their  rights  of 
action  against  the  stockholders,  and  in  such  circum- 
stances his  right  to  sue  in  a  foreign  jurisdiction  is  un- 
questioned.^   But  where  the  statute  provides  for  a  credi- 


In  the  above  case  in  an  able 
opinion  by  Justice  Potter,  it  was 
said: 

"It  is  well  settled  that  under  a 
statute  like  that  in  Montana  the 
liability  of  the  stockholder  is  con- 
tractual, that  it  is  not  an  asset 
of  the  corporation,  nor  enforce- 
able by  an  assessment  upon  stock- 
holders by  or  for  the  corporation, 
but  that  it  is  created  exclusively 
for  the  benefit  of,  and  runs  di- 
rectly to,  the  creditors.  And  the 
general  and  prevailing  rule,  sus- 
tained by  the  great  weight  of  au- 
thority, is  that  the  liability  can 
not  be  enforced  by  a  general  re- 
ceiver of  the  insolvent  corpora- 
tion, unless  authorized  to  do  so  by 
statute,  either  expressly  or  as  ju- 
dicially construed,  or  the  liability 
is  declared  by  statute  to  be  an 
asset  of  the  corporation.  1  Cook 
on  Corp.  (6th  ed.)  §218;  3  Clark 
&  Marshall,  Priv.  Corp.  §§  820, 
821;  3  R.  C.  L.  414;  23  R.  C.  L. 
119;  7  C.  J.  518;  2  Morse  on  Banks 
and  Banking  (5th  ed.)  696;  Jones 
on  Insolv.  Corp.  §543;  Williams 
V.  Carver,  171,  Cal.  658,  154  Pac. 
472;  Zang  v.  Wyant,  25  Colo.  551, 
71  Am.  St.  Rep.  145,  56  Pac.  565; 
Farmers'  Bank  v.  Scott,  144  Ky. 
575,  139  S.  W.  801;  Runnor  v. 
Dwiggins,  147  Ind.  238,  36  L.  R.  A. 


645,  46  N.  E.  580;  Golden  v.  Cer- 
venka,  278,  111.  409,  116  N.  E.  273; 
Van  Tuyl  v.  Carpenter,  135  Tenn. 
629,  188  S.  W.  234;  McLaughlin 
V.  Kimball,  20  Utah  254,  77  Am. 
St,  Rep.  908,  58  Pac.  685;  Steinke 
V.  Loofbourow,  17  Utah  252,  54 
Pac.  120;  Hale  v.  Allinson,  188 
U.  S.  56,  47  L.  Ed.  380,  23  Sup.  Ct. 
244;  Finney  v.  Guy,  189  U.  S.  335, 
47  L.  Ed.  839,  23  Sup.  Ct.  558." 

In  Clark  v.  Bank  of  Union,  72 
W.  Va.  491,  78  S.  E.  785,  it  was 
held  the  double  liabilities  of  the 
stockholders,  is  an  asset  in  the 
hands  of  the  trustee  of  an  insol- 
vent bank. 

Under  statutes  which  do  not 
make  the  statutory  liability  of  a 
stockholder  an  asset  of  the  corpo- 
ration, the  receiver  has  no  right 
to  sue  to  recover  the  same.  Mc- 
Laughlin V.  Kimball,  20  Utah  254, 
77  Am.  St.   Rep.  908,  58  Pac.  685. 

The  double  liability  of  stock- 
holders in  an  insolvent  banking 
corporation  to  creditors,  imposed 
by  the  Kentucky  statute,  does  not 
constitute  assets  of  the  corpora- 
tion subject  to  administration  by 
a  receiver.  Conway  v.  Owens- 
boro  Sav.  Bank  &  Trust  Co.,  165 
Fed.  822. 

5  Bernheimer  v.  Converse,  206 
U.  S.  516,  51  L.  Ed.  1163,  27  Sup. 
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tor's  action  for  the  enforcement  and  makes  no  provisions 
for  action  by  the  receiver,  he  naturally  has  no  right  to 
sue  either  in  the  domiciliary  court  or  in  a  foreign  juris- 
diction.*^ Where  the  liability  itself  is  created  by  a  self 
executing  constitutional  provision  without  providing  how 
it  may  be  enforced,  it  is  held  that  the  method  of  enforce- 
ment is  a  matter  for  the  legislature  and  it  may  allow  the 
receiver  to  do  so,'^  or  some  other  official  such  as  the  Super- 
intendent of  Banks  or  a  like  official.^  But  where  the 
liability  is  created  by  a  constitutional  provision  and  no 
special  method  is  provided  for  its  enforcement  by  such 
provisions  or  by  the  legislature,  the  courts  will  enforce 
the  right  in  accordance  with  some  known  remedy  which 
can  be  made  applicable^  to  the  nature  of  the  right  and 
its  purpose  created  by  the  constitution. 

In  other  words  in  cases  of  this  kind  the  main  idea  is  to 
ascertain  from  the  phraseology  of  the  law  creating  the 
right  whether  the  liability  is  in  the  nature  of  an  asset  of 
the  bank  enforceable  by  the  receiver  or  whether  the  re- 
ceiver is  made  a  quasi-assignee  of  the  creditors  for  the 
purpose  of  enforcing  it,  or  whether  it  is  a  liability  created 
directly  to  the  creditors  and  to  be  enforced  by  them  either 
individually  or  in  a  representative  action  on  their  behalf. 

Ct.    755;     Converse    v.    Hamilton,  Div.  41,  145  N.  Y.   Supp.  121;   af- 

224    U.    S.    243,   Ann.    Cas.    1913D,  firmed  in  211  N.  Y.  540,  105  N.  E. 

1292,   32    Sup.   Ct.   415,   56    L.    Ed.  HOI;  Richards  v.  Robin,  175  App. 

749;    Miller   v.    Amoretti    (Wyo.),  ^iv.  296,  162  N.  Y.  Supp.  12;    af- 

181  Pac.  420.  firmed  in  225  N.  Y.  719,  122  N.  E. 

889 

6  Hale  V.  Allinson,  188  U.  S.  56,  „'        „,,  „    t       u         /tt*  v,^    -.o, 

'  9  Lynch  v.  Jacobsen  (Utah),  184 

47  L.  Ed.  380,  23  Sup.  Ct.  244.  p^^  ^^g 

7  Lynch  v.  Jacobsen  (Utah),  jq  McLaughlin  v.  Kimball,  20 
184  Pac.  929.  Utah  254,  77  Am,  St.  Rep.  908,  58 

8  In  some  cases  the  suits  of  this  Pac.  685  it  was  held  under  cir- 
character  are  maintained  by  State  cumstances  shown  in  the  text  that 
Superintendent  of  Banks.  Van  the  right  to  enforce  the  stock- 
Tuyl  V.  Schwab,  165  App.  Div.  412,  holder's  additional  liability  was 
150  N.  Y.  Supp.  786;  Van  Tuyl  v.  not  vested  in  the  general  receiver 
Scharmann,  208  N.  Y.  53,  101  N.  E.  but  in  the  bank's  creditors  in  a 
779;  Van  Tuyl  v.  Robin,  160  App.  court  of  equity. 
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With  this  understanding  and  viewpoint  of  statutes  of 
this  character  the  variant  decisions  are  easily  harmon- 
ized and  made  clear. 

§471.     Conditions  precedent  to  Stockholder's  Liability  Suit. 

Whether  it  is  necessary  for  the  receiver  to  exhaust  the 
assets  of  the  banks  prior  to  suing  the  stockholders  is 
dependent  upon  the  phraseology  of  the  liability  statute 
and  upon  whether  the  statute  constitutes  a  primary  or 
secondary  liability. 

Where  the  liability  of  a  stockholder  of  a  bank  is  made 
under  the  laws  of  the  state  of  its  organization  dependent 
upon  there  being  insufficient  assets  to  pay  its  debts  and 
liabilities,  the  ascertainment  of  the  latter  fact  is  essen- 
tial to  the  right  of  a  receiver  to  recover  such  stockholder's 
liability.^  In  all  cases,  it  must  be  shown  that  there  are 
valid  and  existing  debts  against  the  receivership  as  a 
condition  precedent  to  a  suit  against  the  stockholders. ^ 
In  a  recent  case  in  Utah^  where  the  statutory  liability  of 
bank  stockholders  was  created  for  the  payment  of  all  of 
the  bank's  ''debts  and  liabilities  of  every  kind,"  Justice 
Frick  said : 

''If  the  general  assets  of  the  bank  are  sufficient  to 
pay  those  debts,  no  authority  is  conferred  on  any  one 
to  enforce  the  additional  liability,  and  none  is  necessary. 
It  manifestly  was  the  intention  of  the  legislature  that  the 
person  who  is  appointed  the  general  receiver  of  the  bank, 
in  case  the  general  assets  are  insufficient  to  pay  its  (lebts, 
is  by  virtue  of  the  act  specially  authorized  to  proceed  to 
enforce  the  stockholders'  additional  liability  for  the  pur- 
pose of  paying  the  debts  of  the  bank.  He  thus  becomes 
the  special  agent  or  trustee  for  that  purpose  precisely  as 
by  virtue  of  his  receivership  he  becomes  the  arm  of  the 

iWigton  V.  Bosler,  102  Fed.  70.  3  Lynch  v.  Jacobsen  (Utah),  184 

2  Smith  V.  Quale,  86  Misc.  Rep.      Pac.  929. 
259,  148  N.  Y.  Supp.  448. 
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court  to  collect  and  to  administer  the  bank's  general 
assets  under  its  orders  and  direction,  the  only  difference 
in  that  regard  being  that,  while  the  receiver  may  by  the 
court  be  permitted  to  use  the  general  assets  of  the  bank 
to  pay  the  expenses  of  administering  the  affairs  of  the 
bank  generally  and  to  defray  the  costs  of  litigation  inci- 
dent to  such  administration,  the  funds  derived  from  the 
additional  liability,  as  expressed  in  the  constitution,  must 
be  applied  in  payment  of  the  bank's  'debts  and  liabili- 
ties.' This  fund  may  therefore  not  be  squandered  in 
litigation,  and  can  not  be  used  for  the  purpose  of  defray- 
ing the  general  expenses  of  administering  the  affairs  of 
the  defunct  bank,  but  may  be  used  to  defray  such  costs 
and  expenses  only  as  are  necessarily  incurred  in  the  en- 
forcement of  the  stockholders'  additional  liability.  In 
collecting  from  the  stockholder  his  proportion  of  what 
may  be  necessary  to  pay  the  bank's  debts,  not  exceeding 
the  amount  fixed  in  the  constitution,  the  rights  of  the 
stockholder  are  certainly  not  only  not  invaded,  but  are 
strictly  upheld.  Again,  in  requiring  the  stockholders  to 
pay  the  full  amount  of  their  liability  as  fixed  by  the  con- 
stitution and  to  pay  the  same  to  the  special  agent  or 
trustee  aforesaid  to  the  full  extent  contemplated  by  the 
constitution  and  for  the  benefit  of  the  creditors  in  no  way 
invades  or  affects  their  rights. 

''The  contention  made  by  counsel  that  the  right  of 
enforcement  of  the  stockholders'  additional  liability  is 
exclusively  vested  in  the  bank's  creditors  would  neces- 
sarily lead  to  this :  That  each  creditor  may  exercise  his 
choice  regarding  the  stockholder  he  will  sue.  The  credi- 
tor could  thus  compromise  with  a  particular  stockholder, 
or  particular  stockholders,  for  a  consideration  entirely 
outside  of  the  constitutional  liability,  and  thus  one 
favored  stockholder  might  be  required  to  pay  only  a 
small  percentage  of  his  total  liability  to  pay  the  bank's 
debts  while  other  stockholders  might  be  required  to  pay 
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100  per  cent  of  their  liability.  Counsel,  however,  suggest 
that  every  creditor  has  the  legal  right  to  either  sue  or  not 
sue  as  he  may  see  fit ;  that  he  has  the  legal  right  to  claim 
all  or  only  a  part  of  the  debt  owing  to  him  by  the  bank, 
and  that  he  may  dispose  of  his  claim  as  he  may  choose. 
No  one  disputes  these  propositions,  and  no  one  can  sue- 
cessfuUy  contend  that  the  rights  referred  to  are  invaded 
by  the  enforcement  of  the  liability  as  herein  suggested. 
No  doubt  any  creditor  of  the  bank  may  demand  all  or 
only  a  part  of  his  claim.  This,  however,  is  precisely  what 
he  may  do  under  the  law  as  it  now  stands  and  as  we  have 
herein  construed  it.  Will  it  be  contended  that  any  credi- 
tor may  sue  any  stockholder  without  first  establishing 
whatever  claim  such  creditor  may  have  or  prefer  as  con- 
stituting a  valid  indebtedness  against  the  bank?  If  that 
be  once  conceded,  does  it  not  inevitably  follow  that  the 
bank  is  deprived  of  its  right  to  interpose  any  legal  de- 
fense it  may  have  against  the  claim  preferred  by  the 
creditor,  and  that  the  stockholder,  who  knows  nothing 
concerning  the  transactions  between  the  bank  and  the 
claimant,  must  at  his  peril  defend  for  the  bank?  Surely 
no  such  incongruity  could  have  been  contemplated  by  the 
framers  of  the  constitution. 

**We  think  it  is  manifest  that  under  our  constitution 
the  bank's  creditors  must  establish  their  claims  against 
the  bank  in  the  proceeding  pointed  out  by  the  law,  and 
that  the  bank  must  be  given  an  opportunity  to  interpose 
any  defense  it  may  have,  and  that  it  is  only  after  the 
bank's  debts  have  thus  been  established  that  the  stock- 
holders' additional  liability  may  be  enforced.  If  each 
creditor  may  sue  at  any  time  in  any  court  any  stock- 
holder he  may  elect  of  whom  the  court  may  obtain  juris- 
diction the  ultimate  result  must  be  anything  but  logical, 
economical,  or  speedy.  We  think  the  state  has  an  interest 
in  these  matters,  and  that  by  virtue  of  that  interest,  when 
not  limited  by  the  constitution,  it  may  provide  a  special 
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remedy  to  enforce  the  stockholders'  additional  liability 
if  that  be  found  necessary  to  pay  the  bank's  debts." 

Where  the  court  in  directing  the  receiver  to  sue  the 
stockholders  upon  their  statutory  liability  has  found  that 
it  is  necessary  so  to  do,  its  order  and  judgment  in  that 
respect  is  binding  upon  the  stockholders  and  creditors 
who  have  presented  claims.  The  stockholders  for  this 
purpose  are  before  the  court  by  virtue  of  their  member- 
ship in  the  corporation,  and  have  a  right  to  make  a  direct 
attack  upon  the  order,  but  not  in  the  suit  to  enforce  the 
liability  based  upon  the  order. ^  In  Pate  v.  Bank  of  New- 
ton the  court  very  pertinently  said : 


4  Sanger  v.  Upton,  91  U.  S.  56, 
23  L.  Ed.  220. 

In  Lynch  v.  Jacobsen  (Utah), 
184  Pac.  929,  it  was  said: 

"Unless  the  statute  (as  is  the 
case  in  Iowa)  provides  a  different 
rule,  the  order  or  judgment  of  the 
court  declaring  the  bank  insol- 
vent and  adjudging  that  it  is  nec- 
essary to  enforce  the  stockhold- 
ers' additional  liability  to  pay  the 
bank's  debts,  in  the  absence  of 
fraud  or  collusion,  is  conclusive 
upon  the  stockholders,  and  they 
may  not  assail  the  same  except  in 
a  direct  proceeding.  Howarth  v. 
Lombard,  175  Mass.  570,  49 
L.  R.  A.  301,  56  N.  E.  888;  Con- 
verse V.  Ayer,  197  Mass.  443,  84 
N.  E.  98;  Straw  &  Ellsworth  Co. 
v.  Kilbourne,  etc.,  Co.,  80  Minn. 
125,  83  N.  W.  36;  London,  etc., 
Co.  V.  St.  Paul  P.  I.  Co.,  84  Minn. 
144,  86  N.  W.  872;  Bernheimer  v. 
Converse,  206  U.  S.  516,  51  L.  Ed. 
1163,  27  Sup.  Ct.  755;  Sanger  v. 
Upton,  91  U.  S.  56,  23  L.  Ed.  220; 
Hawkins  v.  Glenn,  131  U.  S.  319, 
33  L.  Ed.  184,  9  Sup.  Ct.  739; 
Austin  V.  Campbell  (Tex.  Civ. 
App.),  210  S.  W.  277;  Stringfellow 


V.  Patterson  (Tex.  Civ.  App.),  192 
S.  W.  555." 

In  Howarth  v.  Lombard,  175 
Mass.  570,  49  L.  R.  A.  301,  56 
N.  E.  888,  it  was  said: 

"The  ascertainment  is  like  a 
common  case  of  a  judgment 
against  a  corporation  which  is 
binding  on  stockholders.  The 
members  of  such  corporations,  as 
well  as  the  corporations  them- 
selves, are  within  the  jurisdiction 
of  the  local  court  so  far  as  is  nec- 
essary for  the  determination  of 
the  rights  and  liabilities  of  the 
corporation  and  its  members 
among  themselves.  In  reference 
to  this  kind  of  liability  such  de- 
cisions and  orders  are  binding  on 
stockholders  who  are  not  before 
the  court  otherwise  than  by  vir- 
tue of  their  membership  in  the 
corporation.  Elderkin  v.  Peter- 
son, 8  Wash.  674  [36  Pac.  1089]; 
Hawkins  v.  Glenn,  131  U.  S.  319, 
[33  L.  Ed.  1&4,  9  Sup.  Ct.  739]; 
Great  Western  Telegraph  Co.  v. 
Purdy,  162  U.  S.  329,  336  [40 
L.  Ed.  986,  16  Sup.  Ct.  810]; 
Glenn  v.  Liggett,  135  U.  S.  533 
[34  L.  Ed.  262,  10  Sup.  Ct.  867]; 
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^'*  There  is  no  requirement  to  await  a  collection  and  ap- 
plication of  the  debts  and  property  of  the  bank  before 
bringing  this  suit  against  the  stockholders.  In  many- 
cases  it  would  require  a  considerable  period  of  time  to 
collect  the  debts  and  dispose  of  all  the  personal  and  real 
estate  belonging  to  a  bank,  even  though  it  might  be  per- 
fectly manifest  that  when  this  is  done  there  would  still  be 
a  large  deficit  due  to  the  depositors.  If  the  bank  or  its 
liquidators  were  required  to  aw^ait  until  the  debts  had 
been  collected  and  the  assets  converted  into  cash,  many  of 
the  stockholders  might  escape  liability  by  becoming  in- 
solvent or  moving  out  of  the  jurisdiction  of  the  court. 
When  the  stockholders  pay  this  liability  into  the  bank 
and  it  is  applied  to  the  satisfaction  of  the  depositors' 
claims,  and  after  the  debts  of  the  bank  are  paid,  if  there 
were  any  funds  left  the  stockholder  would  naturally 
secure  this  remainder  as  a  stockholder  of  the  bank;  and, 
of  course,  a  stockholder  who  had  paid  the  liability  would 
first  be  repaid  before  any  stockholder  who  had  not  paid 
such  liability  would  be  entitled  to  any  dividend  from  the 
proceeds  of  the  bank.    We  therefore  think  that  the  suit 

Sanger  v.   Upton,  91  U.   S.  56,   58  Drennen  v.  Jenkins,  180  Ala.  261, 

[23  L.  Ed.  220];  Marson  v.  Deither,  60  So.  856. 

49  Minn.  423  [52  N.  W.  38];  Lewis  The     Stock     Corporation     Law, 

V.  Glenn,  84  Va.  947,  979   [6  S.  E.  providing  that  no  action  shall  be 

866] ;    Hamilton   v.   Glenn,   85  Va.  brought  against  a  stockholder  for 

901    [9  S.   E.   129];    Glenn  v.  Wil-  a    debt    of    the    corporation    until 

Hams,  60  Md.  93,  116."  judgment     has      been     recovered 

Where    a    bank    had    been    ad-  against    the    corporation    and    an 

judged   insolvent,   and   a   receiver  execution  returned  unsatisfied,  ap- 

appointed  at  the   instance   of  the  plies  to  an  action  by  a  creditor  to 

attorney    general,    in    which    pro-  enforce      stockholders'       liability, 

ceeding    the    corporation    was    in  imposed  by  Banking  Law,  but  not 

effect    dissolved,    depositors    may  to     an     action     brought     by     the 

maintain  a  creditor's  suit  to  reach  superintendent  of  banks.     Hosier 

unpaid    stock    subscriptions;     the  Safe    Co.    v.    Guardian    Trust   Co., 

code  provisions  authorizing  a  bill  208  N.  Y.  524,  101  N.  E.  786,  modi- 

in   equity   by  judgment,   creditors  fying  judgment  153  App.  Div.  117, 

of  the  corporation  having  an  ex-  138  N.  Y.  Supp.  298. 
ecution     returned     "no     property  5  Pate  v.  Bank  of  Newton,   116 

found,"      not      being      applicable.  Miss.  666,  77  So.  601. 
II  liec— S8 
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can  be  maintained  whenever  it  is  reasonably  apparent 
that  the  assets  of  the  bank  will  not  pay  the  depositors." 
It  would  undoubtedly  result  in  sacrificing  valuable 
assets  of  a  receivership  to  require  a  conversion  of  its 
assets  into  money  prior  to  resorting  to  the  stockholders ' 
liability.  If  more  money  is  collected  from  stockholders 
than  is  necessary,  or  if  some  stockholders  have  paid  their 
liability  and  others  have  not  and  funds  remain  after  the 
payment  of  the  debts,  the  court  may  in  its  distribution 
prefer  those  who  have  paid  to  those  who  have  not  or 
who  have  only  partly  paid.^ 

§  472.    Form,  Character  and  General  Nature  of  the  Suit. 

Where  the  statutory  liability  provisions  allow  the  re- 
ceiver to  recover,  it  is  generally  held  that  as  a  matter 
of  economy  and  convenience,  the  receiver  may  sue  as 
many  of  the  stockholders  in  one  and  the  same  action  as 
may  be  most  convenient  for  all  concerned.  He  may  sue 
all  the  stockholders  in  one  action  if  he  can  obtain  legal 
service  upon  them  or  if  they  voluntarily  appear.  Where 
some  stockholders  have  defenses  that  are  not  common 
to  all  and  they  may  be  prejudiced  by  a  joint  trial,  the 
court  should  grant  them  separate  trials.^  Where  the 
statute  so  requires  a  stockholder  should  be  brought  into 
the  action  before  an  assessment  is  made.^  Suit  is  natu- 
rally brought  against  stockholders  who  are  of  record  re- 
gardless of  whether  they  were  the  real  owners  at  the 

6  Lynch  v.  Jacobsen  (Utah),  184  of  Union,  72  W.  Va.  491,  78  S.  E. 

Pac,  929.  785. 

In  an  action  by  the  trustee  of  i  Lynch  v.  Jacobsen  (Utah),  184 

an   insolvent    bank   in    which    all  Pac.    929;    Harris   v.   Taylor,   148 

the  parties  interested  are  parties,  Ga.   663,  98   S.   E.   86.     See,  also, 

it  was   held  that  the   liability  of  Golden  v.  Cervenka,  278  111.   409, 

the  officers  of  the  bank  should  be  116  N.  E.  273;   Alsop  v.  Conway, 

ascertained  before  assessing  any  188  Fed.  568,  110  C.  C.  A.  366. 

portion  of  the  double  liability  upon  2  Elson  v.  Wright,  134  Iowa  634, 

the  stockholders.     Clark  v.  Bank  112  N.  W.  105. 
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time  of  the  liability,^  but  a  record  stockholder  may  set  up 
such  defenses  as  show  a  legal  want  of  liability  on  ac- 
count legal  incapacity  to  hold  the  stock.*  The  receiver 
may,  however,  sue  the  real  owner  of  the  shares  of  the 
capital  stock  in  such  failed  corporation,  although  such 
shares  stand  on  the  books  of  the  bank  in  the  name  ©f  an- 
other who  in  fact  has  no  interest  therein.^  The  fact 
that  a  stockholder  was  an  unadjudicated  insane  person 
at  the  time  when  he  purchased  the  stock  from  another 
stockholder  is  no  defense  to  the  statutory  liability  where 


3  In  Holt  V.  Thomas,  105  Cal. 
273,  38  Pac.  891,  a  stockholder 
appeared  on  the  books  to  be  the 
owner  of  sixty  shares,  fifty  of 
which  he  claimed  to  have  sold  to 
another  person,  and  on  suit  being 
brought  against  him  it  was  held 
that  the  stockholder  could  not, 
after  having  voluntarily  paid  a 
percentage  upon  the  assessment 
of  the  sixty  shares  upon  demand 
of  the  receiver,  recover  back  the 
money  paid  upon  the  fifty  shares 
on  the  ground  of  the  mistake  of 
fact  upon  ascertaining  that  a 
surplus  remained  after  other  stock- 
holders had  paid  their  assess- 
ments. The  payment  was  volun- 
tarily made  with  knowledge  of 
the  facts  and  could  not  be  recov- 
ered. 

In  Germania  Nat.  Bank  v.  Case, 
99  U.  S.  628,  25  L.  Ed.  448,  it  was 
held  that  a  shareholder  was  es- 
topped from  denying  his  position 
as  such  stockholder  of  the  bank 
under  the  circumstances  of  the 
case. 

A  stockholder  registered  as 
such  on  the  books  of  the  bank 
can  be  relieved  from  his  stock- 
holders liability  only  by  a  transfer 


of  his  stock  on  the  books.  If  he 
sells  his  stock  and  fails  to  see  that 
the  transfer  is  registered,  he  will 
remain  liable.  Golden  v.  Cer- 
venka,  278  111.  409,  116  N.  E.  273. 
See,  also.  Skinner  v.  Schwab 
(Phoenix  Ins.  Co.),  188  App.  Div. 
457,  177  N.  Y.  Supp.  143. 

4  A  corporation  which  is  not  au- 
thorized to  hold  stock  in  another 
corporation,  may  set  up  such  ultra 
vires  as  a  defense  to  a  stock- 
holders' liability  suit.  Golden  v. 
Cervenka,  278  111.  409,  116  N.  E. 
273;  First  Nat.  Bank  v.  Converse, 
200  U.  S.  425,  50  L.  Ed.  537,  26 
Sup.  Ct.  306. 

Executors  of  an  estate  who  are 
not  authorized  to  purchase  bank 
stock  can  not  impose  upon  the 
estate  a  stockholders'  liability  by 
an  unauthorized  subscription  or 
purchase  of  stock.  Golden  v.  Cer- 
venka, 278  111.  409,  116  N.  E.  273. 

But  where  the  shares  were  part 
of  the  estate,  suit  may  be  brought 
against  the  legal  representatives 
of  the  estate.  Johnson  v.  Libby, 
111  Me.  204,  Ann.  Cas.  1916C,  681. 
88  Atl.  647. 

5  Harris  v.  Taylor,  148  Ga.  663, 
98  S.  E.  86. 
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there  has  been  no  disaffirmance  or  anything  done  toward 
a  rescission.^ 

One  holding  stock  in  a  bank,  as  life  tenant  under  the 
will  of  the  original  subscriber,  transferred  to  her  by  the 
executors  of  the  estate,  is  individually  liable  in  an  amount 
equal^to  the  face  value  of  the  stock,  in  a  statutory  suit 
brought  by  the  receiver  of  an  insolvent  bank  for  the  bene- 
fit of  the  depositors.'^ 

Where  the  receiver  suing  to  enforce  the  statutory  lia- 
bility has  made  out  a  prima  facie  case,  the  burden  of 
proving  nonliability  shifts  to  the  stockholder.-  The 
stockholders  in  such  suits  are  bound  by  the  same  estoppels 
as  in  other  suits  in  respect  to  their  failure  to  have  re- 
scinded their  purchase  of  stock  for  fraud  or  the  like.^ 
And  where  the  stockholder  has  not  been  a  party  to  the 
receivership  suit,  it  has  been  held  that  he  may  attack 
items  of  the  receiver's  accounts. ^*^  The  same  questions 
arise  in  these  cases  in  respect  to  the  application  of 
statutes  of  limitation. ^^  Where  it  is  to  the  interest  of  the 
estate  the  court  may  allow  the  receiver  to  compromise  a 
suit  against  a  stockholder  to  recover  his  statutory  liabil- 
ity.^^ 

It  is  incumbent  upon  the  receiver  to  be  prompt  in  re- 
spect to  enforcing  the  stockholders  liability  since  if  he 
negligently  delays  such  enforcement  after  being  requested 
by  creditors  and  a  financially  responsible  stockholder  be- 
comes irresponsible,  he  will  be  held  liable  for  the  loss  so 
occasioned,  but  otherwise  than  under  such  circumstances 

fi  Skinner    v.    Schwab    (Phoenix  lo  Buist    v.    Williams,    81    S.    C. 

Ins.   Co.),   188    App.   Div.   457,   177  495,  62  S.  E.  859. 

N.  Y.  Supp.  143.  11  Smith  v.  Quale,  86  Misc.  Rep. 

T  Alexander    v.    Dever,    22    Ga.  259,  148  N.  Y.  Supp.  448;   Skinner 

App.  203,  95  S.  E.  756.  v.  Schwab   (Phoenix  Ins.  Co.),  188 

8  Williams  v.  Vreeland,  244  Fed.  App.  Div.  457,  177  N.  Y.  Supp.  143. 

346,  156  C.  C.  A.  632.  i-'  Lamar  v.  Taylor,  141  Ga.  227, 

fl  Foster  v.  Row  Broas,  120  Mich.  80  S.  E.  1085;   Knaffl  v.  Knoxville 

1,  77  Am.  St.  Rep.  565,  79  N.  W.  Banking   &   Trust   Co.,   139   Teun. 

696.     See,  also,  section  469,  supra.  240,  201  S.  W.  775. 
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he  \vas  not  under  an  absolute  duty  to  enforce  such  lia- 
bility.^"- 

§  473.     Purchase  of  Stock  at  Above  Par  Constitutes  No  Pay- 
ment on  Stockholders'  Liability. 

The  fact  that  stockholders  in  a  banking  institution  have 
paid  to  it  an  amount  in  excess  of  the  par  value  of  their 
stock,  does  not  entitle  them  to  a  credit  of  such  excess  as 
against  the  double  liability  imposed  by  statute  upon 
stockholders  in  such  institutions.  The  creditors  are  not 
presumed  to  know  and  ordinarily  have  no  means  of  know- 
ing the  private  arrangements  between  the  stockholders 
and  the  corporation.  The  purpose  of  such  liability 
statutes  is  to  create  what  is  in  the  nature  of  an  ultimate 
reserve  fund  for  the  benefit  of  the  creditors.^ 

§  474.     Enforcement  of  Statutory  Liabilities  of  Stockholders  in 
National  Banks. 

The  status  of  the  liability  of  stockholders  of  national 
banks  and  the  enforcement  thereof  by  the  receiver  of 
the  bank  was  discussed  by  the  Supreme  Court  of  Ohio 
in  a  case^  in  which  the  court  drew  the  distinctions  be- 
tween such  liability  and  that  of  an  ordinary  corporation, 
saying : 

"There  is  a  noticeable  difference,  of  some  importance, 
between  the  administration  of  the  effects  of  an  insolvent 

13  People     V.     Bank     of     Staten  case   the   receiver   was   appointed 

Island,    146    App.    Div.    378,    131  by  the  comptroller  of  the  currency 

N.   Y.   Supp.   53    (modifying  order  after   suspension   of   the    bank    to 

127  N.  Y.  Supp.  906).  wind  up  its  affairs. 

1  Skinner  v.  Schwab  (Phoenix  See  section  445,  supra,  regard- 
Ins.  Co.),  188  App.  Div.  457,  177  Ing  receiverships  of  national  banks. 
N.  Y.  Supp.  143;  Golden  v.  Cer-  Under  the  National  Banking  Act 
venka,  278  111.  409,  116  N.  E.  273;  it  was  held  in  United  States  v. 
Delano  v.  Butler,  118  U.  S.  634,  30  Knox,  102  U.  S.  422,  26  L.  Ed.  216, 
L.  Ed.  260,  7  Sup.  Ct.  39.  that  the  par  value  of  the  stock  was 

I  King  V.  Armstrong,  15  Ohio  St.  the  limit  of  the  liability  of  stock- 

222,  34  N.  E.   163.     In  the  above  holders. 
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Ohio  corporation,  and  those  of  a  National  Banking  Asso- 
ciation. With  respect  to  the  former,  the  stockholder's 
liability  does  not  pass  to  the  assignee,  or  receiver,  as 
assets  for  administration,  and  no  right  of  action  can 
accrue  thereon  in  his  favor.  It  can  be  enforced  only  at 
the  suit  of  creditors ;  and,  hence,  the  assignee  may  not, 
lawfully,  withhold  from  a  creditor  of  such  corporation, 
a  dividend  due  him  from  its  assets,  on  the  ground  that  he 
is  liable  as  a  stockholder,  and  the  creditors,  on  account  of 
his  insolvency,  might  not  otherwise  be  able  to  enforce 
the  collection  of  any  part  of  his  liability.  The  creditors, 
in  such  case,  undoubtedly  could,  by  appropriate  action, 
reach  the  dividend,  and  compel  its  application  to  the 
payment  of  the  indebtedness  of  the  stockholder;  but,  as 
between  a  stockholder  and  the  assignee,  the  latter  would 
not  have  the  legal  right  to  set  off  the  former's  liability 
against  a  dividend  due  him  as  a  creditor,  because  the 
assignee  is  wholly  without  authority  to  collect  or  receive 
any  part  of  the  amount  owing  by  the  stockholder.  It  is 
different  with  a  receiver  of  a  national  bank.  By  the  pro- 
visions of  the  national  bank  act,  the  comptroller  of  the 
currency  may  appoint  a  receiver  of  such  banking  asso- 
ciation whenever  he  is  satisfied  that  it  is  in  default  in 
the  payment  of  its  circulating  notes,  or  has  become  insol- 
vent; and  the  receiver  is  required,  under  the  direction  of 
the  comptroller  to  take  possession  of  the  books,  records, 
and  assets  of  every  description  of  such  association,  col- 
lect all  debts,  dues  and  claims  belonging  to  it,  .  .  .  and 
may,  if  necessary  to  pay  the  debts  of  such  association, 
enforce  the  individual  liability  of  the  stockholders.  Re- 
vised Statutes  of  the  United  States,  section  5234,  act  of 
June  30,  1876;  Supp.  U.  S.  Revised  Statutes  107.  The 
receiver  is  authorized  to  collect  from  each  stockholder, 
the  necessary  amount  up  to  the  full  extent  of  his  liability, 
to  meet  the  demands  of  the  creditors,  and  appears  to  be 
charged  with  that  duty.  The  amount  due  from  the  stock- 
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holders  becomes  assets  to  be  administered  by  him,  as  the 
other  assets  of  the  bank  in  his  hands;  and  all  of  the 
assets,  including  the  individual  liability  of  the  stock- 
holders, constitute  a  trust  fund  for  the  benefit  of  all  cred- 
itors having  valid  claims  against  the  bank.  It  therefore 
becomes  the  duty  of  the  receiver,  under  the  direction  of 
the  comptroller,  to  so  administer  the  fund  as  to  secure  to 
each  beneficiary  his  just  proportion  of  it.  In  his  trust 
capacity,  he  is  the  representative  of  all  the  creditors,  and 
of  all  the  stockholders,  both  in  the  collection  of  the  assets, 
and  their  proper  distribution;  and  the  fund  collected 
from  the  stockholders  goes  into  that  arising  from  the 
other  assets,  and  is  distributed  in  the  same  way  to  the 
creditors,  without  separation  or  distinction  on  account 
of  the  source  from  which  it  is  derived. ' ' 

The  comptroller  of  the  currency  is  under  the  statute 
authorized  to  levy  assessments  upon  the  stockholders 
and  direct  the  receiver  to  enforce  their  collection.  The 
assessment  so  made  binds  the  stockholders  and  may  be 
enforced  by  the  receiver  in  his  own  name.  The  making 
of  the  assessment  is  a  condition  precedent  to  the 
institution   of   a   suit  by   the    receiver.^      The   liability 

2  Finn  v.  Brown,  142  U.  S.  56,  35  'Savings,  245  U.  S.  330,  62   L.  Ed. 

L.  Ed.  936,  12  Sup.  Ct.  136;  Weit-  326,  38  Sup.  Ct.  88.     In  the  above 

zel  V.   Brown,  224  Mass.  190,  112  <case  Mr.  Justice  Clarke  said: 

N.  E.  945.  "From  the  earliest  days  of  the 

The  court  will  deal  in  a  liberal  administration  of  the  National 
manner  in  regard  to  the  making  of  Banking  Act  to  this  case  attempts 
assessments.  Thus,  where  after  have  been  made  in  many  forms  to 
an  assessment  was  made,  it  was  give  to  it  a  technical  construction 
thought  probable  by  the  comp-  which  would  so  restrict  the  pow- 
troller  that  the  assets  would  be  ers  of  the  comptroller  as  to  greatly 
sufficient  without  collecting  the  delay  and  impede  the  settlement 
whole  of  the  assessment  and  he  of  the  affairs  of  insolvent  banks, 
attempts  to  withdraw  the  assess-  But  this  court  has  uniformly  de- 
ment, he  will  not  be  thereby  pro-  clined  to  narrow  the  act  by  con- 
hibited  from  levying  a  second  as-  struction  and  has  placed  a  liberal 
sessment  where  one  is  found  nee-  interpretation  upon  its  provisions 
essary.  to  promote  its  plain  purpose  of  ex- 

Korbly   v.    Springfield    Inst,    for  peditiously  and  justly  winding  up 
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the  affairs  and  paying  the  debts 
of  such  unfortunate  institutions. 
Studebalver  v.  Perry,  184  U.  S.  258, 
46  L.  Ed.  528,  22  Sup.  Ct.  463; 
Kennedy  v.  Gibson,  8  Wall.  (U.  S.) 
498,  19  L,  Ed.  476;  United  States 
V.Knox,  102  U.S.  422,  26  L.  Ed.  216; 
Bushnell  v.Leland,  164  U.  S.  684,41 
L.  Ed.  598,  17  Sup.  Ct.  209;  and 
Bowden  v.  Johnson,  107  U.  S.  251, 
27  L.  Ed.  386,  2  Sup.  Ct.  246.  There 
is  nothing  in  the  act  to  prevent 
the  comptroller  from  withdrawing 
an  assessment  before  it  is  paid,  or 
when  it  is  partly  paid,  if  it  should 
be  concluded  that  further  payment 
is  not  necessary,  and  no  form  is 
prescribed  in  which  such  action 
shall  be  taken  by  him.  A  large  ex- 
ecutive discretion  is  given  to  the 
comptroller  in  this  respect  to  ad- 
just the  assessments  made  to  the 
exigencies  of  each  case,  so  that 
the  shareholders  may  not  be  bur- 
dened by  paying  more  than  is  nec- 
essary or  at  a  time  when  the 
money  for  any  reason  can  not  be 
advantageously  used.  The  wis- 
dom of  giving  such  large  discre- 
tion to  the  comptroller  finds  ex- 
cellent illustration  in  the  case  be- 
fore us.  All  persons  interested 
in  this  bond  transaction  were  con- 
vinced in  July,  1902,  that  further 
payment  than  that  which  had  been 
made  would  not  be  needed,  and  a 
construction  should  not  be  given 
to  the  act,  its  specific  terms  not 
requiring  it,  which  would  prevent 
such  action  as  was  taken  by  the 
comptroller  in  withdrawing  for  the 
time  being  the  unpaid  portion  of 
the  first  assessment.  We  conclude 
that  the  claim  that  the  comptroller 
did  not  have  power  to  recall  the 
first  assessment  in  whole  or  in 
part  is  unsound  in  principle  and 


wholly  unsupported  by  the  terms 
of  the  act  or  by  court  decisions." 

The  decision  of  the  comptroller 
as  to  the  necessity  for  and  the 
amount  of  the  assessment  upon 
stockholders  of  a  national  bank 
can  not  be  questioned  in  an  action 
by  the  receiver  upon  the  assess- 
ment. O'Connor  v.  Witherby,  111 
Cal.  523,  44  Pac.  227;  Adams  v. 
Johnson  ("Bowden  v.  Johnson"), 
107  U.  S.  251,  27  L.  Ed.  386,  2  Sup. 
Ct.  246;  Young  v.  Wempe,  46  Fed. 
354. 

The  assessment  of  the  comp- 
troller was  held  to  be  conclusive 
upon  the  stockholders  in  United 
States  V.  Knox,  102  U.  S.  422,  26 
L.  Ed.  216. 

In  Peters  v.  Foster,  56  Hun  607, 
10  N.  Y.  Supp.  389,  the  levying  of 
an  assessment  by  the  comptroller 
was  held  to  be  conclusive  upon 
the  debtors  and  stockholders.  See 
also  Strong  v.  Southworth,  8  Ben. 
331,  Fed.  Cas.  No.  13,545;  Ken- 
nedy V.  Gibson.  75  U.  S.  (8  Wall.) 
498  19  L.  Ed.  476;  Stanton  v.  Wil- 
keson  8  Ben.  357,  359,  Fed.  Cas. 
No.  13,299;  Piatt  v.  Beebe,  57 
N.  Y.  339. 

In  United  States  v.  Knox,  102 
U.  S.  422,  26  L.  Ed.  216,  the  comp- 
troller assessed  against  several 
shareholders  a  sufficient  percent- 
age upon  the  par  value  of  the 
stock,  and  it  was  held  that  he 
had  no  power  to  direct  a  further 
assessment  to  supply  a  deficiency 
caused  by  the  inability  of  the  re- 
ceiver to  enforce  the  payment 
from  insolvent  shareholders  or 
those  beyond  his  jurisdiction.  The 
liability  of  stockholders  is  several 
and  is  effected  by  the  failure  of 
other  shareholders  to  pay. 

Under  Rev.  St.  U.  S.  §  327  (U.  S. 
Comp.    St.    1913,    §49S),   a   cerlifi- 
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may  be  enforced  in  either  a  state  or  a  federal  court.^ 
A  corporation  holding  shares  of  stock  of  a  national 
bank  as  collateral  security  for  a  loan  and  carried  on  the 
books  of  the  bank  as  a  pledgee  of  the  stock,  is  not  subject 
on  the  bank's  insolvency  to  the  statutory  liability  of  a 


cate,  signed  by  acting  comptroller 
of  currency,  levying  assessment 
against  stockholders  in  insolvent 
national  bank,  is  admissible  in  evi- 
dence, since  under  Rev.  St.  U.  S. 
§  5151  and  section  5234  (U.  S. 
Comp.  St.  1913,  §9821),  stock- 
holders can  not  collaterally  attack 
assessment  by  denying  the  exis- 
tence of  grounds  for  appointment 
of  receiver.  Simmons  &  Kell  v. 
Freeman,  146  Ga.  118,  90  S.  E.  965. 

The  levying  of  an  assessment 
by  the  comptroller  is  a  condition 
precedent  to  the  institution  of  a 
suit  by  the  receiver.  Casey  v. 
Galli,  94  U.  S.  673,  24  L.  Ed.  168; 
Germania  Nat.  Bank  v.  Case,  99 
U.  S.  628,  25  L.  Ed.  448;  Kennedy 
v.  Gibson,  75  U.  S.  (8  Wall.)  498, 
19  L.  Ed.  476;  Richmond  v.  Irons, 
121  U.  S.  27,  30  L.  Ed.  864,  7  Sup. 
Ct.  788;  Strong  v.  Southworth,  8 
Ben.  331,  Fed.  Cas.  No.  13,545. 

A  letter  from  the  comptroller  to 
the  receiver  directing  suit  to  be 
brought  against  the  stockholders 
is  sufficient  evidence  of  his  author- 
ity. Adams  v.  Johnson  ("Bowden 
V.  Johnson"),  107  U.  S.  251,  27 
L.  Ed.  386,  2  Sup.  Ct.  246;  Gatch  v. 
Fitch,  34  Fed.  566. 

In  Keyser  v.  Hitz,  133  U.  S.  138, 
33  L.  Ed.  531,  10  Sup.  Ct.  290,  a 
certificate  signed  by  the  deputy 
comptroller  of  the  currency  as 
"acting  comptroller  of  the  cur- 
rency," is  held  to  be  a  sufficient 
certificate  within  the  requirements 
of  U.  S.  Rev.  Stat.  §  5154. 


3  In  Weitzel  v.  Brown,  224  Mass. 
190,  112  N.  E.  945,  the  court  said: 
"It  is  urged  that  the  trial  court 
was  without  jurisdiction.  But  be- 
ing domiciled  in  this  common- 
wealth and  the  plaintiff  as  re- 
ceiver being  clothed  with  all  the 
rights  which  the  bank  as  a  citizen 
possessed  to  bring  suit  on  any  de- 
mand it  might  have  held  against 
him,  the  defendant  can  be  im- 
pleaded in  our  own  courts,  and  the 
plaintiff  is  not  obliged  to  resort  to 
the  federal  tribunals.  Act  Cong. 
March  3,  1887,  ch.  373,  §  3,  24  Stat. 
554  (U.  S.  Comp.  St.  1913,  §  1048) ; 
Leather  Mfrs.'  Nat.  Bank  v.  Cooper, 
120  U.  S.  778,  30  L.  Ed.  816,  7  Sup. 
Ct.  777;  Petri  v.  Commercial  Nat. 
Bank  of  Chicago,  142  U.  S.  644, 
35  L.  Ed.  1144,  12  Sup.  Ct.  325;  Ex 
parte  Jones,  164  U.  S.  693,  41  L.  Ed. 
601,  17  Sup.  Ct.  222;  Cragie  v.  Had- 
ley,  99  N.  Y.  131,  52  Am.  Rep.  9, 
1  N.  E.  537;  Davis  v.  Watkins,  56 
Neb.  i288,  76  N.  W.  575.  The  lia- 
bility is  contractual  and  not  stat- 
utory. Richmond  v.  Irons,  121 
U.  S.  27,  30  L.  Ed.  864,  7  Sup.  Ct. 
788;  Converse  v.  Ayer,  197  Mass. 
443,  454,  84  N.  E.  98." 

A  receiver  of  a  national  bank 
may  sue  in  the  federal  courts  to 
enforce  the  personal  liability  of 
a  stockholder  imder  the  act  of 
June  3,  1864,  without  regard  to  the 
locality  of  their  personal  citizen- 
ship. Kennedy  v.  Gibson,  8  Wall. 
(75  U.  S.)  498,  19  L.  Ed.  476.     See, 
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stockholder,*  and  likewise  where  stock  is  held  by  a  person 
in  a  representative  capacity  snch  as  executor  or  trustee, 
he  is  not  personally  liable,  although  the  estate  which  he 
represents  is  liable.^    The  general  rule  in  this  respect  is 


also,  Wilson  County  v.  Third  Nat. 
Bank,  103  U.  S.  770,  776,  26  L.  Ed. 
488,  490. 

A  suit  by  a  receiver  may  be 
maintained  in  the  United  States 
circuit  court  without  reference  to 
citizenship  of  the  parties  (Arm- 
strong V.  Trautman,  36  Fed.  275), 
or  in  a  state  court,  Brinckerhoff  v, 
Bostwick,  88  N.  Y.  52. 

4  Pauly  V.  State  Loan  &  Trust 
Co.,  56  Fed.  430. 

5  In  Wickham  v.  Hull,  60  Fed. 
326,  it  is  held  that  the  estate  of 
a  deceased  owner  of  national  bank 
stock  is  liable  to  an  assessment 
levied  against  his  executors  where 
the  bank  fails  after  the  death  of 
the  stockholder.  In  this  case  an 
action  was  brought  against  the  ex- 
ecutors of  an  estate  to  establish 
its  liability  for  an  assessment,  the 
estate  at  the  time  being  in  the 
possession  of  an  Iowa  probate 
court  for  purposes  of  administra- 
tion. The  defendant  set  up  the 
limitation  of  the  Iowa  Code,  §  2421, 
in  regard  to  the  settlement  of  es- 
tates, and  it  was  held  that  the 
proper  practice  in  such  cases  was\ 
to  present  the  claim  established 
in  the  federal  court  for  allowance 
in   the   probate   proceedings. 

In  Richmond  v.  Irons,  121  U.  S. 
27,  30  L.  Ed.  864,  7  Sup.  Ct.  788,  it 
is  held  that  the  statutory  liability 
of  a  shareholder  in  a  national 
bank  for  the  debts  of  the  corpora- 
tion survives  against  his  personal 
representatives.  And  that  the 
stockholder's     liability     continues 


under  the  statute  until  his  stock 
is  actually  transferred  upon  the 
books  of  the  bank,  or  until  the  cer- 
tificate has  been  delivered  to  the 
bank  with  power  of  attorney  au- 
thorizing the  transfer  and  a  re- 
quest made  at  the  time  of  the 
transaction  to  have  the  transfer 
made. 

See,  also.  Mills  v.  Butler,  118 
U.  S.  655,  30  L.  Ed.  266,  7  Sup.  Ct. 
47. 

In  Davis  v.  Weed,  44  Conn.  569, 
Fed.  Cas.  No.  3,658,  it  was  held 
that  by  the  act  of  congress  all 
stockholders  of  national  banks  are 
liable  to  assessment  in  case  of 
insolvency  of  such  bank  to  the  ex- 
tent of  the  par  value  of  their 
stock  in  addition  to  the  amount 
invested  in  such  stock,  but  per- 
sons holding  stock  as  executors, 
administrators,  and  trustees,  are 
not  to  be  personally  subject  to 
liability. 

But  in  Germania  Nat.  Bank  v. 
Case,  99  U.  S.  628,  25  L.  Ed.  448,  a 
party,  by  way  of  pledge  or  col- 
lateral security  for  a  loan  of 
money,  accepted  the  stock  of  a 
national  bank,  which  he  caused  to 
be  transferred  to  himself  on  its 
books,  and  it  was  held  that  by 
so  doing  he  immediately  became 
liable  as  a  stockholder  and  could 
not  relieve  himself  from  such  lia- 
bility by  making  a  colorable  trans- 
fer of  such  stock.  The  order  of 
the  comptroller  prescribing  to 
what  extent  the  individual  liability 
of  stockholders  shall  be  enforced 
is  conclusive.  . 
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that  the  person  in  whose  name  stock  stands  on  the  books 
of  the  national  bank  remains  liable  as  long  as  it  is 
tillowed  to  stand  in  his  name  and  although  the  registered 
owner  may  have  made  a  transfer  to  another  person  un- 
less it  is  accompanied  by  a  transfer  on  the  books  of  reg- 
istry, the  registered  owner  remains  liable.^  A  question 
sometimes  arises  whether  the  person  in  whose  name  stock 
was  registerd  on  the  books  had  knowledge  of  the  fact. 
In  such  cases,  it  becomes  a  question  of  evidence  as  to 
whether  the  person  had  such  knowledge  as  to  show  an 
approval,  satisfaction  or  acquiescence  in  the  transfer  to 
his  name,  or  whether  he  accepted  such  benefits  from  the 
stock  ownership  as  to  assume  the  responsibility  which 
the  law  imposes  upon  the  shareholders  of  national  banks.'^ 


6  Matteson  v.  Dent,  176  U.  S. 
521,  44  L.  Ed.  571,  20  Sup.  Ct.  419; 
Williams  v.  Vreeland,  244  Fed. 
346,  156  C.  C.  A.  632. 

A  stockholder  in  a  national 
bank  who  transfers  his  stock  to 
avoid  his  statutory  liability  may 
nevertheless  be  sued  by  the  re- 
ceiver. Stuart  V.  Hayden,  72  Fed. 
802,  18  C.  C.  A.  618,  affirmed  in 
169  U.  S.  1,  42  L.  Ed.  639,  18  Sup. 
Ct.  274. 

7  Where  a  husband  unknown  to 
his  wife  places  stock  in  her  name, 
intending  to  make  a  gift  of  the 
stock  to  her,  but  before  informing 
her  of  the  proposed  gift  changes 
his  mind  and  asks  her  to  sign  the 
transfer  of  the  stock  to  himself, 
merely  stating  that  he  had  made 
a  mistake,  and  she,  having  con- 
fidence that  he  would  not  ask  her 
to  do  what  was  not  right,  signs 
without  asking  any  questions,  and 
he  thereafter  omits  to  have  the 
transfer  to  himself  changed  on  the 
books  of  the  bank,  the  fact  that 
he  had  turned  over  to  her  a  divi- 


dend check  payable  to  himself  and 
indorsed,  would  not  charge  her 
with  knowledge  that  she  was  a 
registered  stockholder,  where  she 
did  no  other  acts  showing  knowl- 
edge or  ratification.  Williams  v. 
Vreeland,  244  Fed.  346,  156  C.  C. 
A.  632. 

In  Keyser  v.  Hitz,  133  U.  S.  138, 
33  L.  Ed,  531,  10  Sup.  Ct  290, 
stock  had  been  placed  in  the  name 
of  the  defendant  without  her 
knowledge,  but  knowledge  there- 
after was  imputed  to  her  by  her 
acts  in  joining  in  an  application 
to  convert  the  savings  bank  into 
a  national  bank,  and  by  accepting 
cheques  for  dividends  on  the  stock 
drawn  to  her  order  and  by  her 
indorsed. 

In  Finn  v.  Brown,  142  U.  S.  56, 
57,  35  L.  Ed.  936,  12  Sup.  Ct.  136, 
the  person  in  whose  name  stock 
was  entered  on  the  books  was  a 
director  of  the  bank  and  acting 
cashier.  To  become  the  former  he 
had  to  be  a  stockholder,  and  had 
to  make  an  affidavit  that  he  was  a 
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But  proof  that  defendant  is  a  registered  stockholder  and 
did  nothing  to  remove  his  name  from  the  registry,  estab- 
lishes a  prima  facie  case  of  liability  to  assessment  as  a 
stockholder,  but  the  stockholder  may  show  that  he  did 
everything  necessary  to  effect  a  transfer.*    One  need  not 


stockholder;  while  as  a  part  of 
his  duties  in  the  latter  position, 
he  kept  the  stock  ledger.  He  was 
therefore  conclusively  presumed 
to  have  known  that  he  was  a 
stockholder. 

See,  also,  Germania  National 
Bank  v.  Case,  99  U.  S.  628,  632,  25 
L.  Ed.  448;  Pauly  v.  State  Loan 
&  Trust  Co.,  165  U.  S.  606,  612,  41 
L.  Ed.  844,  17  Sup.  Ct.  465. 

In  Kenyon  v.  Fowler,  155  Fed. 
107,  83  C.  C.  A.  567,  affirmed  215 
U.  S.  593,  54  L.  Ed.  341,  30  Sup.  Ct. 
409;  Glenn  v.  Grath,  133  N.  Y.  38, 
31  N.  E.  344. 

8  Williams  v.  Vreeland,  244  Fed. 
346,  156  C.  C.  A.  632. 

In  Mills  V.  Butler,  118  U.  S.  655, 
30  L.  Ed.  266,  7  Sup.  Ct.  47,  shares 
of  the  capital  stock  of  a  national 
bank  were  sold  by  an  auctioneer 
at  public  auction  and  were  bid  off 
by  B,  who  paid  the  auctioneer  for 
them  and  received  a  certificate  of 
stock  with  power  of  attorney  for 
transfer  executed  blank.  The  auc- 
tioneer paid  the  money  to  the  for- 
mer owner  of  the  stock.  No  for- 
mal transfer  was  made  upon  the 
books  of  the  bank.  Shortly  after 
the  transaction  the  bank  became 
insolvent  and  went  into  the  hands 
of  the  receiver,  who  made  assess- 
ments against  the  stockholders 
under  the  provisions  of  U.  S.  Rev. 
Stat.  §  5205,  to  pay  the  deficiency 
of  the  capital.  A  suit  was  insti- 
tuted by  the  receiver  against  the 


former  owner  of  the  stock,  and  it 
was  held  that  his  responsibility 
ceased  upon  the  surrender  of  the 
certificate  to  the  bank  and  the  de- 
livery to  its  president  of  a  power 
of  attorney  sufficient  to  effect  and 
intended  to  effect,  as  the  presi- 
dent knew,  a  transfer  of  the  stock 
on  the  books. 

In  Hayes  v.  Shoemaker,  39  Fed. 
319,  it  was  held  that  where  a 
shareholder  makes  a  bona  fide  sale 
of  his  stock  and  goes  with  the 
purchaser  to  the  bank,  indorses 
his  certificate  and  delivers  it  to 
the  cashier  of  the  bank  with  di- 
rections to  make  the  transfer  on 
the  books,  he  is  thereby  dis- 
charged from  liability  and  is  not 
liable,  though  the  cashier  fail  to 
make  the  transfer,  upon  the  sub- 
sequent suspension  of  the  bank 
for  an  assessment  made  by  the 
comptroller.  Suit  was  brought  in 
this  case  by  the  receiver. 

In  Johnson  v.  Laflin,  5  Dill.  65, 
Fed.  Cas.  No.  7393;  Johnson  v. 
Laflin,  103  U.  S.  800,  26  L.  Ed.  532, 
it  was  held  that  a  shareholder  had 
a  right  to  make  an  actual,  bona 
fide  sale  and  transfer  of  his  shares 
to  any  person  capable  in  law  of 
taking  and  holding  the  same  and 
of  assuming  the  assignor's  liabil- 
ity in  respect  thereto;  and  that, 
in  the  absence  of  fraud,  this  right 
is  not  subject  to  veto  by  the  di- 
rectors or  other  shareholders. 
When  such  a  transfer  is  made  and 
entered  on  the  books  the  assignor 
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hold  a  certificate  for  his  stock  subscriptions  in  order  to 
be  held  liable  as  a  stockholder.^  But  one  who  subscribes 
and  pays  for  a  specified  number  of  shares  of  a  proposed 
increase  of  the  capital  stock  of  a  national  bank,  which 
increase  in  fact  is  never  issued,  and  to  whom  the  bank 
officials  transfer  instead  the  old  stock  of  the  bank  with- 
out the  knowledge  of  the  purchaser,  or  without  his  con- 
sent, is  not  a  shareholder  within  the  meaning  of  the  stat- 
ute imposing  individual  liability  on  shareholders  for  the 
debts  of  the  bank.  The  fact  of  such  subscriber  receiv- 
ing dividends  on  the  old  shares  does  not  estop  him  from 
denying  his  liability.^'^ 

But  it  is  held  where  one,  who  in  order  to  conceal  his 
ownership  and  thereby  avoid  his  stockholder's  liability, 
causes  the  stock  to  be  transferred  to  one  who  is  pecuni- 
arily irresponsible,  he  may  be  nevertheless  held  liable.^ ^ 
In  a  suit  by  a  receiver  of  a  national  bank  to  enforce  sub- 
scriptions to  proposed  increase  of  its  capital  stock,  where 
he  alleged  that  the  bank  represented  such  subscriptions 
by  means  of  circulars  but  not  that  the  public  gave  credit 

ceases   to   be   a  shareholder   and      Thayer  v.  Butler,  141  U.  S.  234,  35 
is  free  from  all  liability  thereon.      ^-  ^^-  '^H'  H  Sup.  Ct.  987. 
As   between   the   seller   and   pur-         i^  Stephens  v.   Follett,   43   Fed. 

842. 

11  Davis  V.  Stevens,  17  Blatchf. 
259,  Fed.  Cas.  No.  3653;  Ger- 
mania  Nat.  Bank  v.  Case,  99  U.  S. 
power  to  transfer  the  same  on  the  ggS,  25  L.  Ed.  448.  See,  also, 
books  of  the  bank  and  payment  Adams  v.  Johnson  ("Bowden  v. 
therefor  is  received  by  the  seller.      Johnson"),  107  U.  S.  251,  27  L.  Ed. 

9  In  Pacific  Nat.  Bank  v.  Eaton,      386,  2  Sup.  Ct.  246. 
141  U.  S.  227,  35  L.  Ed.  702,  11  Sup.  A   receiver  of  an   insolvent  na- 

Ct.  984,  it  is  held  that  a  subscrip-  tional  bank  is  the  only  party  who 
tion  to  the  stock  in  a  national  can  maintain  a  suit  in  behalf  of 
bank  and  payment  in  full  of  the  the  creditors  to  set  aside  a  fraud- 
subscription  and  the  entry  of  the  ulent  transfer  of  stock  to  an  irre- 
subscriber's  name  on  the  books  as  sponsible  person,  and  enforce  the 
a  stockholder  constitutes  the  sub-  individual  liability  of  the  trans- 
ecriber  a  shareholder  without  tak-  ferrer.  Stuart  v.  Hayden,  72  Fed. 
Ing  out  the  certificate.     See,  also,      402. 


chaser  of  shares  the  sale  is  com- 
plete when  the  certificate  of 
shares     is     duly     assigned     with 
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to  the  bank  on  the  faith  thereof  or  that  they  held  them- 
selves out  as  stockholders,  it  was  held  that  the  defendants 
were  not  estopped  to  plead  the  failure  of  the  bank  to  com- 
ply with  the  statutory  requirements  in  perfecting  such 
increase.^2 

Likewise  a  purchaser  of  stock  in  a  national  bank  may 
sue  the  receiver  to  rescind  his  purchase  upon  the  ground 
that  he  was  induced  to  purchase  the  stock  by  false  repre- 
sentations of  the  bank's  officers. ^^  A  stockholder  when 
sued  on  his  subscription  is  estopped  from  denying  the 
validity  or  existence  of  the  corporation.^^  And  in  a  suit 
by  the  receiver  in  a  federal  court  to  recover  the  amount 
of  an  unpaid  subscription  the  stockholder  may  set  up  a 
judgment  in  the  state  court  on  the  same  issue  decided  in 
his  favor  as  an  estoppel. ^^  Likewise  in  a  suit  upon  the 
stockholder's  statutory  liability,  he  may  set  up  payments 
which  have  been  made  for  that  purpose  even  though  not 
made  in  a  strictly  technical  manner. ^^  In  the  earlier 
cases,  questions  sometimes  arose  as  to  whether  a  married 
woman  could  be  held  liable  for  stockholder's  assessments, 
but  recoveries  were  allowed  in  such  cases.^^ 

12  Winters  v.  Armstrong,  37  Fed.  131;  Miller  v.  White,  50  N.  Y.  137; 
508.  McMahon  v.  Macy,  51  N.  Y.  155; 

13  Ryan    v,     Mt.     Vernon     Nat.  Trippe  v.  Huncheon,  82  Ind.  307. 
Bank,  206  Fed.  452,  124   C.  C.  A.  15  Butler  v.  Eaton,  141  U.  S.  240, 
358.  35  L.  Ed.  713,  11  Sup.  Ct.  985. 

In    this     connection     see     §  469  16  Korbly  v.  Springfield  Inst,  for 

where  the  general  question  as  to  Savings,  245  U.  S.  330,  62   L.   Ed. 

the  right  of  a  stockholder  to  re-  326,  38  Sup.  Ct.  88. 

scind   a  stock  purchase  after  re-  But   see   Delano   v.   Butler,   118 

ceivership  is  discussed.  U.  S.  634,  30  L.  Ed.  260,  7  Sup.  Ct. 

14  Casey  v.  Galli,  94  U.  S.  673,  39,  which  involved  a  mistake  of 
24  L.  Ed.  168.  law  respecting  a  payment. 

Rights  of  stockholders  can  not  17  In  Bundy  v.  Cocke,  128  U.  S. 

be  affected  by  the  acts  of  the  pres-  185,  32  L.  Ed.  396,  9  Sup.  Ct.  242, 

ident  of  a  bank  after  it  has  gone  a  bill  in  equity  was  filed  in  Ken- 

into  liquidation.    Schrader  v.  Man-  tucky    by    the    receiver    of    a    na- 

ufacturers'   Nat.   Bank,   133   TJ.   S.  tional    bank   located    in   Arkansas 

67,  33  L.  Ed.  564,  10  Sup.  Ct.  238;  against  a  married  woman  and  her 

Moss  V.  McCuUough,  5  Hill  (N.  Y.)  husband,  who  were  alleged  to  be 
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It  has  been  held  that  the  expenses  of  a  receivership  of 
a  national  bank  appointed  in  a  creditor's  suit  contesting 
a  voluntary  liquidation  of  the  bank  can  not  be  charged 
upon  the  stockholders  as  part  of  their  statutory  liability, 
but  must  be  paid  by  the  creditors  who  instituted  the 
proceeding.  ^^ 

But  a  stockholder,  who  is  liable  for  the  debts  of  the 
bank,  is  liable  for  interest  on  them  to  the  extent  to  which 
the  bank  would  have  been  liable,  not  in  excess,  however, 
of  the  maximum  liability  fixed  by  the  statute.^^ 

If  the  receiver  seeks  to  recover  the  whole  liability  he 
may  bring  the  suit  at  law,  or  in  equity  if  he  seeks  to 
recover  only  a  portion  of  the  liability.^^  Statutes  of  lim- 


citizens  of  Kentucky,  to  enforce 
against  the  separate  property  of 
the  wife  an  assessment  of  the 
comptroller  of  50  per  cent  on  the 
par  value  of  the  stock  as  an  in- 
dividual liability,  it  appearing  that 
the  shares  of  the  stock  still  re- 
mained in  the  name  of  the  wife 
upon  the  books  of  the  bank  and 
that  she  possessed  enough  prop- 
erty in  her  own  right  to  pay  the 
assessment,  and  it  was  held  that 
the  bill  was  sustainable  as  a  bill 
in  equity. 

Married  women  are  held  liable 
as  stockholders  for  assessments, 
in  Winters  v.  Sowles,  38  Fed.  700; 
Keyser  v.  Hitz,  133  U.  S.  138,  33 
L.  Ed.  531,  10  Sup.  Ct.  290;  Re 
First  Nat.  Bank,  49  Fed.  120;  Roh 
inson  v.  Turrentine,   59  Fed.  554 

18  Richmond  v.  Irons,  121  U.  S 
27,  30   L.   Ed.  864,  7  Sup.  Ct.  788 

19  Richmond  v.  Irons,  121  U.  S 
27,  30   L.  Ed.  864,  7  Sup.  Ct.  788 

In  Casey  v.  Galli,  94  U.  S.  673 
24  L.  Ed.  168.  The  amount  as 
sessed  was  held  to  bear  interest 
from  the  date  of  the  order.     See, 


also,  Adams  v.  Johnson  ("Bowden 
V.  Johnson"),  107  U.  S.  251,  27 
L.  Ed.  386,  2  Sup.  Ct.  246. 

20  Casey  v.  Galli,  94  U.  S.  673, 
24  L.  Ed.  168;  Adams  v.  Johnson 
("Bowden  v.  Johnson"),  107  U.  S. 
251,  27  L.  Ed.  386,  2  Sup.  Ct.  246. 

A  suit  may  be  brought  under  the 
National  Bank  Act  by  the  receiver 
in  law  or  equity  to  recover  from 
stockholders  their  stock  liability 
by  the  receiver.  Kennedy  v.  Gib- 
son, 75  U.  S.  (8  Wall.)  498,  19 
L.  Ed.  476. 

In  Harvey  v.  Lord,  10  Fed.  236, 
11  Biss.  144,  it  is  held  that  where 
a  bill  in  the  nature  of  a  creditor's 
bill  has  been  filed  under  the  pro- 
visions of  the  national  banking 
law  against  the  shareholders  of 
a  bank  to  enforce  their  liability, 
a  suit  at  law  by  a  receiver  ap- 
pointed by  the  comptroller  can  not 
be  maintained  against  an  individ- 
ual shareholder  to  enforce  the 
same  liability,  while  the  former 
suit  is  pending.  In  this  case  the 
power  of  the  comptroller  to  ap- 
point a  receiver  to  wind  up  a  na- 
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itation  apply  to  suits  to  enforce  tlie  liability  of  tlie  stock- 
holder as  in  other  cases. -^  It  is  necessary  to  obtain  the 
leave  of  the  court  in  order  to  compromise  or  compound 
such  suits. 2- 

§475.     Suits    Against    Stockholders    of   National    Banks    for 
Illegal  Preferences  and  Dividends. 

Everything  becomes  an  asset  in  the  hands  of  a  receiver 
of  a  national  bank  which  would  be  an  asset  to  the  bank  or 
to  its  creditors.  An  order  of  the  comptroller  is  not  neces- 
sary to  empower  the  receiver  to  enforce  such  liabilities. 
A  suit  in  equity  is  frequently  appropriate,  especially 
where  the  numerous  common  law  actions  would  not  fur- 
nish as  efficient,  practical,  and  prompt  a  remedy.  This 
kind  of  an  action  does  not  generally  rest  upon  any  statute 
or  act  of  Congress,  but  upon  the  fundamental  principles 
of  equity.^ 

The  United  States  Revised  Statutes  renders  invalid  as 
preferential  all  transfers  of  notes,  bonds,  bills  of  ex- 
change, or  other  evidence  of  debt,  deposits  to  its  credit, 
mortgages,  sureties  on  real  estate,  judgments  or  decrees 
in  its  favor,  deposits  of  money,  bullion,  or  other  valuable 
thing  for  its  use,  or  for  the  use  of  any  of  its  shareholders 
or  creditors,  all  payments  of  money  to  either  after  the 
commission  of  an  act  of  insolvency,  or  in  contemplation 
thereof,  made  with  a  view  to  prevent  the  application  of 
its  assets  in  the  manner  prescribed  by  the  act,  or  made 
with  a  view  to  the  preference  of  one  creditor  to  another, 
except  in  the  payment  of  its  circulating  notes.-     The 

tional  bank  where  a  receiver  has  22  Case  v.  Small,  10  Fed.  722,  4 

been  appointed  by  the  court  in  a  Woods  78. 

creditor's    proceeding    and    steps  1  Hayden  v.  Thompson,  71  Fed. 

taken  to  enforce  shareholders'  lia-  60,  17  C.  C.  A.  592. 

bility,    is    discussed.      See,    also,  2  An    insolvent    national     bank 

Case  V.  Marchand,  23  La.  Ann.  60.  after   insolvency  has   no   right  to 

21  King    V.    Armstrong,    9    Cal.  prefer   a   creditor   in   violation   of 

App.   368,   99   Pac.   527;    Butler  v.  U.    S.    Rev.    Stat.    §5242,    if    such 

Poole,  44  Fed.  586.  preference  is  in  contemplation  of 
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insolvency.  And  in  such  case 
want  of  knowledge  on  the  part  of 
the  corporation  receiving  such 
preference  is  immaterial.  Na- 
tional Security  Bank  v.  Butler,  129 
U.  S.  223,  32  L.  Ed,  682,  9  Sup.  Ct. 
281. 

In  National  Security  Bank  v. 
Butler,  supra,  suit  was  brought  by 
the  receiver  of  a  national  bank 
against  another  national  bank  to 
recover  from  the  latter  certain 
moneys  alleged  to  have  been  paid 
to  the  latter  and  held  by  it  as  a 
preferred  creditor  in  violation  of 
U.  S.  Rev.  Stat.  §  5242.  It  was 
held  that  the  transfer  of  the  se- 
curities, if  made  in  contemplation 
of  insolvency,  was  fraudulent  un- 
der the  statute,  although  there 
was  no  such  intention  on  the  part 
of  the  security  bank  in  receiving 
the  transfer,  and  although  there 
was  no  knowledge  or  suspicion  at 
that  time  on  the  part  of  the  secur- 
ity bank  that  the  Pacific  Bank 
was  insolvent,  or  contemplated  in- 
solvency, or  was  not  doing  busi- 
ness, or  that  its  directors  had 
voted  to  close  it,  or  that  applica- 
tion was  to  be  made  for  a  receiver. 

Insolvency  is  such  a  condition 
of  affairs  that  the  bank  is  unable 
to  meet  its  obligations  as  they  ma- 
ture in  the  usual  course  of  busi- 
ness. An  act  of  insolvency  takes 
place  when  a  bank  has  actually 
failed  to  meet  some  of  its  obliga- 
tions. Roberts  v.  Hill,  24  Fed. 
571,  23  Blatchf.  312;  Market  Nat. 
Bank  v.  Pacific  Nat.  Bank,  30  Hun 
(N.  Y.)   50. 

It  is  in  contemplation  of  insol- 
vency when  it  becomes  reason- 
ably apparent  to  its  officers  that 
it  will  presently  be  unable  to  meet 
its  obligations,  and  will  be  obliged 
to  suspend  its  ordinary  opera- 
II  Rec— 89 


tions.  Id.  If  the  bank  is  in  con- 
templation of  insolvency  it  is  not 
necessary  that  the  party  to  whom 
the  transfer  is  made  should  be 
aware  of  it.  Case  v.  Citizens' 
Bank,  2  Woods  23,  Fed.  Cas.  No. 
2489;  Iron  v.  Manufacturers'  Nat. 
Bank,  6  Biss.  301,  Fed.  Cas.  No. 
7068. 

An  execution  returned  nulla 
bona  is  evidence  of  insolvency. 
Wheelock  v.  Kost,  77  III.  296. 
Cf.  Roberts  v.  Hill,  24  Fed.  571,  23 
Blatchf.  312;  Armstrong  v.  Chemi- 
cal Nat.  Bank,  41  Fed.  234,  6 
L.  R.  A.  226;  Wager  v.  Hall,  83 
U.  S.  (16  Wall.)  584,  21  L.  Ed.  504; 
Casey  v.  La  Societe  de  Credit 
Mobilier,  2  Woods  77,  Fed.  Cas. 
No.  2496. 

The  intent  to  give  a  preference 
is  presumed  when  the  bank  offi- 
cers know  of  its  insolvency,  and, 
therefore,  know  it  can  not  pay  all 
its  creditors  in  full.  Roberts  v. 
Hill,  24  Fed.  571,  23  Blatchf.  312, 
overruling  Roberts  v.  Hill,  23  Fed. 
311,  23  Blatchf.  191.  See,  also, 
National  Security  Bank  v.  Price, 
22  Fed.  697;  Case  v.  Citizens' 
Bank,  2  Woods  23,  Fed.  Cas.  No. 
2489,  100  U.  S.  446,  25  L.  Ed.  695; 
Sawyer  v.  Turpin,  2  Lowell  29, 
Fed.  Cas.  No.  12,410. 

In  Davis  v.  Elmira  Sav.  Bank, 
161  U.  S.  275,  40  L.  Ed.  700,  16 
Sup.  Ct.  502,  it  is  held  that  sec- 
tion 130  of  chapter  689  of  the  laws 
of  the  state  of  New  York  of  1892, 
providing  for  the  payment  by  the 
receiver  of  an  insolvent  bank,  in 
the  first  place,  of  the  deposits  in 
its  bank  by  savings  banks  whan 
applied  to  an  insolvent  national 
bank,  is  in  conflict  with  §  5236  of 
the  Revised  Statutes  of  the  United 
States,  directing  the  comptroller 
of  the  currency   to   make   ratable 
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transfer  in  contemplation  of  the  act  wliicli  is  rendered 
void  must  be  with  a  view  of  giving  a  preference,  and  not 
the  giving  of  security  for  an  actual  loan,  made  in  good 
faith.3 


dividends  of  the  money  paid  over 
to  him  by  such  receiver  on  all 
claims  proved  to  his  satisfaction 
or  adjudicated  in  a  court  of  com- 
petent jurisdiction,  and  is  there- 
foi'e  void  when  applied  to  a  na- 
tional bank,  and  is  a  preference 
prohibited  by  the  National  Bank- 
ing Act.  This  case  reverses  the 
case  of  Elmira  Sav.  Bank  v.  Davis, 
142  N.  Y.  590,  25  L.  R.  A.  546,  37 
N.  E.  646,  and  also  same  case  in 
73  Hun  357,  26  N.  Y.  Supp.  200. 
See,  also,  Venango  Nat.  Bank  v. 
Taylor,  56  Pa.  14. 

3  Where  a  national  bank,  after 
or  in  contemplation  of  an  act -of 
insolvency,  makes  such  a  transfer 
of  notes  to  a  creditor  as  a  prefer- 
ence, which  was  void  under  Rev. 
St.  5242  (U.  S.  Comp.  St.  1901,  p. 
3517),  the  receiver  may  at  his 
election  maintain  an  action  at  law 
against  the  creditor  for  their  con- 
version. Ball  V.  German  Bank  of 
Carroll  County,  187  Fed.  750,  109 
C.  C.  A.  498. 

In  Hayes  v.  Beardsley,  136  N.  Y. 
299,  32  N.  E.  855,  an  action  was 
brought  by  a  receiver  of  a  na- 
tional bank  to  recover  payments 
alleged  to  have  been  made  by  the 
bank  in  violation  of  the  National 
Banking  Act,  which  declared  void 
all  transfers  of  securities  and  pay- 
ments made  by  a  bank  organized 
under  it  "after  the  commission  of 
an  act  of  insolvency,  or  in  con- 
templation thereof,  made  with  a 
view  to  prevent  the  application  of 
its  assets,"  where  it  appeared  that 


the  bank  at  the  time  of  the  pay- 
ments was  in  fact  insolvent,  and 
had  been  so  for  years,  which  was 
known  only  to  the  cashier,  it  was 
held  that  the  complaint  of  the  re- 
ceiver was  properly  dismissed  as 
the  plaintiff  failed  to  show  that 
the  payments  were  made  in  con- 
templation of  insolvency,  or  to 
prevent  the  application  of  the 
bank  assets  as  prescribed  by  law. 
In  this  case  the  insolvency  of  the 
bank  was  concealed  by  the  cash- 
ier and  none  of  its  directors  were 
suspicious  thereof,  but,  under  the 
circumstances,  the  fact  that  the 
defendant  was  a  director  did  not 
as  a  matter  of  law,  charge  him 
with  liability  for  the  payments 
made  to  him,  he  having  acted  in 
good  faith  and  in  ignorance  of  the 
wrongdoing  and  of  the  bank's  in- 
solvency. 

The  preference  of  one  creditor 
to  another  by  a  national  bank, 
as  contemplated  in  U.  S.  Rev. 
Stat.  sec.  5242,  is  a  preference 
given  to  a  creditor  to  secure  or 
pay  pre-existing  debt.  When  a 
national  bank  in  embarassed  cir- 
cumstances and  in  need  of  assis- 
tance, receives  a  loan  of  money 
or  other  valuable  material  aid 
from  a  person  who  knows  its  em- 
barassed state,  on  condition  that 
the  party  making  the  loan  or  giv- 
ing the  aid,  shall  be  secured  there- 
for, and  the  security  is  accord- 
ingly given  on  a  pledge  of  part  of 
the  assets  of  the  bank,  this  is  not 
giving    him    a   preference    within 
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A  suit  may  be  maintained  in  equity  by  the  receiver  of 
an  insolvent  national  bank  against  all  its  shareholders 
to  recover  dividends  unlawfully  paid  to  them  out  of  the 
capital  at  times  when  the  bank  earned  no  net  profits  and 
was  in  fact  insolvent,  as  the  numerous  actions  at  law 
against  the  several  stockholders  would  not  furnish  as 
efficient,  practical,  and  prompt  a  remedy.^ 


the  meaning  of  the  statute.  Casey 
V.  La  Societe  de  Credit  Mobilier, 
2  Woods  77,  Fed.  Cas.  No.  2496; 
Clark  V.  Iselin,  88  U.  S.  (21  Wall.) 
360,   22   L.   Ed.  568. 

In  Re  Armstrong,  41  Fed.  381, 
it  was  held  that  U.  S.  Rev.  Stat. 
§  5242,  which  invalidates  all  trans- 
fers of  notes,  etc.,  of  a  national 
bank  after  the  commission  of  an 
act  of  insolvency  with  a  view  to 
the  preference  of  one  creditor 
over  another  does  not  prohibit  a 
bank  which  has  in  good  faith  ac- 
cepted a  draft  of  a  national  bank 
the  day  before  the  latter's  insol- 
vency, and  afterwards  paid  the 
same,  from  applying  the  profits  of 
collections  made  by  it  in  its  hands 
belonging  to  the  insolvent  bank  to 
the  payment  of  the  draft  since  its 
lien  on  such  collections  runs  from 
the  date  of  acceptance. 

in  Cook  County  Nat.  Bank  v. 
United  States,  107  U.  S.  445,  27 
L.  Ed.  537,  2  Sup.  Ct.  561,  it  is 
held  that  §  3466  of  U.  S.  Rev.  Stat, 
which,  in  certain  cases  mentioned, 
gives  the  United  States  priority  of 
payment  of  debts  due  to  it,  does 
not  apply  to  its  demands  against 
an  insolvent  national  bank. 


In  Armstrong  v.  Chemical  Nat. 
Bank,  41  Fed.  234,  6  L.  R.  A.  226, 
it  was  held  under  U.  S.  Rev.  Stat. 
§  5242,  that  the  section  is  directed 
to  a  preference  as  in  giving  secur- 
ity for  a  debt  which  is  created; 
and  if  the  transaction  be  free  from 
fraud  in  fact  and  is  intended 
merely  to  adequately  protect  a 
loan  made  at  the  time,  the  credi- 
tor can  retain  the  property  trans- 
ferred to  secure  such  loan  until 
the  debt  is  paid,  though  the  debtor 
is  insolvent,  and  the  creditor  has 
reason  to  believe  at  the  time  that 
to  be  the  fact.  A  bank  is  not  in 
contemplation  of  insolvency  until 
the  fact  becomes  reasonably  ap- 
parent to  its  officers  that  it  will 
presently  be  unable  to  meet  its 
obligations,  and  will  be  obliged 
to  suspend  its  ordinary  operations. 
Cf.  Roberts  v.  Hill,  24  Fed.  571, 
23  Blatchf.  312;  Tiffany  v.  Lucas, 
82  U.  S.  (15  Wall.)  410,  21  L.  Ed. 
198;  Cook  v.  Tullis,  85  U.  S.  (18 
Wall.)  332,  21  L.  Ed.  933;  Clark 
V.  Iselin,  88  U.  S.  (21  Wall.)  360, 
22  L.  Ed.  568;  Casey  v.  La  Societe 
de  Credit  Mobilier,  2  Woods  77, 
Fed.  Cas.  No.  2496. 

4  Hayden  v.  Thompson,  71  Fed. 
60,  17  C.  C.  A.  592. 
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/,    Payment  of  Claims  and  Alloivance  of  PrioHties. 
§  476.     Presentation,  Allowance  and  Payment  of  Claims. 

The  property  and  assets  of  a  banking  corporation  after 
it  has  ceased  to  carry  on  a  banking  business  are  a  trust 
fund  for  the  payment  of  its  debts.  The  rights  of  the 
creditors  to  the  corporate  property  so  far  as  it  is  neces- 
sary to  meet  their  demands  are  superior  to  those  of  the 
stockholders  or  the  assignee  of  an  insolvent  stockholder.^ 
It  is  the  duty  of  the  receiver  to  collect  and  distribute  the 
assets  of  the  receivership  bank  as  provided  by  law,-  and 
he  should  use  bis  best  judgment  to  protect  the  estate.^ 

The  presentation  of  a  claim  relative  to  a  deposit  to 
the  receiver  of  an  insolvent  bank  and  its  allowance  by 
the  court  constitutes  a  demand.*  Generally  the  statutes 
allow  the  receiver  to  extend  the  time  within  which  to  file 
claims  in  the  receivership"^  and  also  make  provisions  for 
the  payment  of  dividends  upon  claims  so  filed.*^  Where 
a  receiver  sells  securities  for  the  highest  amount  obtain- 

1  state  V.  Commercial  State  5  Nutter  v.  Saco.  Sav.  Bank,  109 
Bank,  28  Neb.   677,  44  N.  W.  998.       Me.  124,  82  Atl.  1012. 

As  to  powers  of  receiver  under  For  the  general  rules  in  regard 

statutory  provisions  see   State  v.  to  the  presentation  and  allowance 

People's    Savings    Bank    &    Trust  of  claims  see  Chapter  XX. 

Co.,  23  N.  M.  282,  168  Pac.  526.  c  Blackman     v.     Pettengill,     25 

The  receiver  of  a  national  bank  Idaho  307,  137  Pac.  182. 

appointed    by    the    comptroller    of  An    action    by   a  receiver   of   a 

the  currency  is  not  responsible  to  bank  to  recover  a  balance  due,  on 

the  owner  of  real  estate  for  rents  a  personal  account  with  the  bank, 

received  by  him  and  paid  into  the  in  which   defendant  was  credited 

United     States     Treasury     under  with    deposits    and    debited    with 

U.    S.   Rev.   Stat.    §  5234.     Hitz   v.  withdrawals,   and   which   in   itself 

Jenks,    123    U.    S.    297,    31    L.    Ed.  aside    from    a    contest    over    one 

156,  8  Sup.  Ct.  143.  credit  item,  presents  no  equitable 

2  McTamany  v.  Day,  23  Idaho  features,  relating  solely  to  the 
95,  128  Pac.  563.  correctness  of  a  part  of  the  debit 

3  Lippitt  v.  Thames  Loan  &  items,  and  does  not  present  a  case 
Trust  Co.,  88  Conn.  185,  90  Atl.  of  complicated  mutual  accounts 
369.  of  which  equity  would  have  juris- 

■i  Baker  v.  Williams  Banking  diction,  and  which  should  be 
Co.,  42  Or.  213,  70  Pac.  711.  transferred  to  the   equity   docket. 
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able,  but  that  amount  is  not  sufficient  to  satisfy  the  de- 
mand for  which  they  were  given,  the  remainder  of  the 
claim  is  not  cancelled.'  Opposition  or  objections  to  the 
receiver's  account  are  confined  to  the  issues  raised 
thereby,  and  the  adjustment  of  claims  or  other  issues 
should  be  raised  in  an  appropriate  manner.* 

§  477.     Allowance  of  Priorities, 

There  can  be  no  preference  in  the  distribution  of  the 
funds  of  an  insolvent  bank  in  the  hands  of  a  receiver 
except  such  as  is  provided  for  in  the  national  bank  act.^ 

Where  there  are  two  funds  to  which  the  creditor  of  an 
insolvent  bank  may  resort,  he  will  be  required  to  exhaust 
the  fund  upon  which  he  has  an  exclusive  lien  before  re- 
sorting to  the  other  fund  where  other  creditors  are  lim- 
ited to  only  one  fund.- 

Though  the  assets  constitute  a  trust  fund  for  the  bene- 
fit of  the  creditors,  the  receiver's  plenary  power  and 
authority  over  them  make  him  a  complete  administrator 
thereof  and  it  is  his  duty  to  resist  all  invalid  claims  of 
preference.^ 

under  Code,  sec.  3735,  providing  for  763,  L.  R.  A.  1917D,  1002,  91  S.  E. 

compulsory    reference    in    actions  S05. 

involving  examination  of  accounts.  The  receiver  should  endeavor  to 

Faville  v.  Lloyd,  140  Iowa  501r  118  ascertain  the  existence  of  all  pri- 

N.  W.  871.  orities,  so  that  one  claimant  to  a 

"  Devlin   v.    Moore,    64    Or.    433,  priority    will    not    alone    obtain    a 

130  Pac.  35.  preference   while   others   are   also 

s  People's    Sav.    Bank    &    Trust  entitled     to     the      same.       Clark 

Co.   V.   Rogers,   177   Fed.   386,    100  Sparks  &  Sons  Mule  &  Horse  Co. 

C.  C.  A.  618;   In  re  Liquidation  of  v.  Americus  Nat.  Bank,   230  Fed. 

Shreveport  Nat.  Bank,  118  La.  664,  738. 

43  So.  270.  But  see  Widman  v.  Kellogg,  22 

1  Davis  V.  Elmira  Sav.  Bank,  161  N.  D.  396,  39  L.  R.  A.  (N.  S.)  563, 
U.   S,   275,  40   L.   Ed.   700,   16   Sup.  133  N.  W.  1020. 

Ct.  502.  The  receiver  holds  the  title  as 

2  Citizens'  Bank  v.  State,  8  Kan.  fully  and  completely  as  an  admin- 
Arp.  46?,  54   Pac.  510.  istrator  holds  that  of  the  personal 

•s  Alleman   v.   Sayre,   79   W.   Va.      estate     of     a     deceased     person. 
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The  general  creditors  of  an  insolvent  bank  are  not  nec- 
essary parties  to  a  suit  against  the  receiver  thereof,  hav- 
ing for  its  purpose  establishment  of  a  right  of  preference 
in  payment  out  of  the  assets  of  the  bank  in  his  hands, 
since  they  are  not  interested  in  the  subject-matter  of  the 
suit,  within  the  meaning  of  the  equity  rule  requiring  all 
interested  persons  to  be  made  parties.  They  have  no 
title  to  the  assets,  nor  any  lien  thereon.* 

The  acceptance  of  a  dividend  by  one  claiming  a  prefer- 
ence upon  a  check  deposited  for  collection  is  not  a  waiver 
of  any  preference  and  will  not  estop  the  claimant  from 
asserting  a  claim  of  preference.^ 

§  478.    Allowance  of  Interest  Upon  Claims  in  Favor  or  Against 
Receivership. 

The  general  rules  in  regard  to  the  allowance  of  interest 
on  claims  presented  to  receivers  or  arising  out  of  receiv- 
ership proceedings  are  considered  in  a  separate  chapter,^ 

Scott  V.  Armstrong,  146  U.  S.  499,  without  its  leave,  it  will  not  with- 

507,   36    L.    Ed.   1059,   13    Sup.   Ct.  hold    such    permission    from    one 

148;   Bank  v.  Colby,  21  Wall.   (88  showing  himself  entitled  to  it,  but 

U.  S.)   609,  22  L.   Ed.  687;    Union  whether   it   will    permit    an   inde- 

Bank   v.    Kansas    City    Bank,    136  pendent  suit  relative  to  property 

U.  S.  223,  34   L.  Ed.  341,  10  Sup.  in    the    receiver's    hands    or    will 

Ct.   1013;    National  State  Bank  v.  compel    intervention    is    a   matter 

Vigo  County  Nat.  Bank,  141  Ind.  within    its    discretion    where    no 

352,  50  Am.  St.  Rep.  330,  40  N.  E.  prejudice    will    result    therefrom. 

799;  Hayes  v.  Kenyon,  7  R.  I.  136;  De  Forrest  v.  Coffey,  154  Cal.  444, 

McGregor  v.  Third  Nat.  Bank,  124  98  Pac.  27;  Auzerais  v.  Coffey,  155 

Ga.  557,  53  S.  E.  93;  Weslosky  v.  Cal.  102,  99  Pac.  1134. 

Quarterman,  123  Ga.  312,  51  S.  E.  4  Alleman  v.   Sayre,   79  W.   Va. 

426.  763,  L.  R.  A.  1917D,  1002,  91  S.  E. 

While  the  court  in  a  special  pro-  805. 

ceeding  to  liquidate  the  affairs  of  5  Alleman  v.   Sayre,   79  W.  Va. 

an   insolvent   bank   holds    the   as-  763,  L.  R.  A.  1917D,  1002,  91  S.  E. 

sets  through  the  receiver,  it  only  805. 

does  so  for  the  purpose  of  con-  i  For  the  general  rules  in  re- 
serving the  interests  of  those  gard  to  the  allowance  of  interest 
properly  entitled  to  share  in  them;  see  section  on  subject  in  Chapter 
and  while  the  court  will  not  per-  XX  regarding  claims  and  account- 
mit  interference  with  the  property  ing. 
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and  we  will  only  at  this  time  consider  matters  relating  to 
the  subject  peculiar  to  banking  institutions.  In  accord- 
ance with  the  general  rule  it  may  be  said  that  there  are 
two  classes  of  interest  allowances.  In  the  one  it  arises 
out  of  some  contract,  express  or  implied,  to  pay  it.  In 
the  other  it  is  allowed  as  damages  for  breach  of  contract 
or  the  violation  of  some  duty,  and  is  usually  controlled 
by  statutes  which  make  its  allowance  a  matter  of  discre- 
tion. Where  the  right  to  interest  is  contractual  its  allow- 
ance is  not  given  as  a  matter  of  damages  but  as  a  sub- 
stantive part  of  the  debt  itself,^  Interest  is  not  generally 
awarded  on  claims  against  an  insolvent  banking  institu- 
tion during  the  period  while  it  has  been  restrained  from 
paying  its  deposits  or  other  debts  pending  the  appoint- 
ment of  a  receiver.^  Holders  of  certificates  of  deposit 
bearing  interest  are  entitled  to  receive  interest  on  such 
deposits  to  the  time  of  the  appointment  of  the  receiver 
and  thereafter  upon  credit  balances  due  them  at  the  legal 
rate  of  interest  until  final  payment,^  the  latter  rule  being 
that  applicable  to  non-interest  bearing  deposits.^ 

2  New  York  Trust  Co.  v.  Detroit  affirming  116  App.  Div.  41,  101 
T.  &  I.  Ry.  Co.,  251  Fed.  514,  163       N.  Y.  Supp.  255. 

C.  C.  A.  508.  A  receiver  of  a  bank  can  not  be 

3  Lippitt  V.  Thames  Loan  &  required  to  pay  interest  upon  a 
Trust  Co.,  88  Conn.  185,  90  Atl.  deposit  which  did  not  bear  inter- 
369.  est,  from  the  time  of  an  applica- 

A  receiver  of  a  national  bank  ^^^^  ^o  ^et  up  such  deposit  as  a 
will  be  directed  to  pay  dividends  counterclaim  to  a  demand  against 
accumulated  upon  stock  attached,  ^^^  depositor,  where  he  has  earned 
so  far  as  possible,  in  suits  in  a  ^^  interest  while  the  money  re- 
state court,  upon  a  joint  acquit-  niained  in  his  hands.  Sickels  v. 
tance  and  indemnity  bond  ten-  Herold,  15  Misc.  Rep.  116,  36  N.  Y. 
dered  by  a  person  having  color  of  ^upp.  488,  modified  in  Sickels  v. 
title  and  a  defendant  in  the  attach-  Herold,  149  N.  Y.  332,  43  N.  E. 
ment    who    joins    in    the    petition  ^^2. 

for     payment     to     such     person.  5  People     v.     Merchants'     Trust 

Sowles    v.    National    Union    Bank,  Co.,  187  N.  Y.  293,  79  N.  E.  1004, 

82  Fed.  696.  affirming    116    App.    Div.    41,    101 

■i  People     v.     Merchants'     Trust  N.  Y.  Supp.  255. 

Co.,  187  N.  Y.  293,  79  N.  E.  1004,  In   xNational    Bank    of   Common- 
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Where  a  solvent  bank,  which  was  able  to  pay  on  de- 
mand deposits  due  on  demand  without  interest,  was 
placed  in  the  hands  of  a  temporary  receiver  at  the  in- 
stance of  the  superintendent  of  banks,  who  caused  the 
Attorney  General  to  sue  for  the  dissolution  of  the  cor- 
poration, and  the  suit  was  subsequently  dismissed  by  the 
Attorney  General  and  the  receiver  discharged,  the  bank 
was  not  liable  for  interest  on  a  deposit,  payable  on  de- 
mand without  interest,  in  absence  of  a  demand  or  some 
act  of  the  bank  excusing  a  demand.*'  The  presentation 
of  passbooks  of  an  insolvent  savings  bank  with  the 
receiver,  showing  the  nonpayment  of  accrued  interest 
constitutes  a  demand  for  interest.'  Money  received  by 
the  receiver  from  the  sureties  and  property  of  a  default- 
ing officer  of  a  savings  bank  may  be  applied  to  the  pay- 
ment of  interest  on  deposits,  the  principal  of  which  has 
been  paid  in  full.^ 

Where  the  statute  requires  funds  of  the  receiver  to  be 
so  deposited  as  to  draw  interest,  or  where  the  responsible 
banks  in  the  community  pay  interest  upon  deposit,  it  is 
the  duty  of  the  receiver  to  avail  himself  of  such  interest 
in  favor  of  the  estate  in  the  deposit  of  the  receivership 
funds.^    In  a  suit  by  the  receiver  against  a  stockholder 

wealth   V.   Mechanics'   Nat.    Bank,  on  balance  due  him  by  bank,  from 

94  U.  S.  437,  24  L.  Ed.  176,  a  de-  commencement  of  his  action,  not- 

positor  of  a  national  bank,  which  withstanding    bank    is    restrained 

had  suspended  payment  and  a  re-  from  carrying  on  its  business,  and 

ceiver  been  appointed,  was  held  to  receiver  has   taken   charge   of  its 

be  entitled  to  interest  upon  his  de-  property.       Watson     v.      Phoenix 

posit  from  the  date  of  his  demand.  Bank,  8  Mete.  (Mass.)  217,  41  Am. 

United  States  v.  Knox,  111  U.  S.  Dec.  500. 

784,  28  L.  Ed.  603,  4  Sup.  Ct.  686.  7  Bank     Com'rs     v.     Watertown 

In    this    respect    see    also,    Wil-  Sav.  Bank,  81   Conn.   261,  70  Atl. 

liams  V.  Johnson,  50  Mont.  7,  Ann.  1038. 

Cas.  1916D,  595,  144  Pac.  768.  s  Bank     Com'rs    v.     Watertown 

c>  Forschirm     v.     Mechanics'     &  Sav.  Bank,   81   Conn.   261,   70  Atl. 

Traders'  Bank,  137  App.  Div.  149,  1038. 

122  N.  Y.  Supp.  168.  f»  Gund  v.  Ballard,  SO  Neb.  385, 

Depositor  is  entitled  to  interest  114  N.  W.  420. 
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to  bold  him  liable  for  a  credit  improperly  allowed  bim  on 
a  note  wbicb  be  owed  tbe  bank,  interest  may  be  recovered 
on  tbe  credit  at  tbe  same  rate  as  tbe  note  bore.^^ 

§479.     Whether  Attorney's   Fees   Stipulated  in  a  Note  Are 
Recoverable  Against  Receiver. 

In  a  national  bank  receivership  in  tbe  federal  court 
tbe  question  arose  as  to  whether  a  note  which  stipulated 
tbe  expense  of  ''collecting  or  attempting  to  collect"  and 
attorney's  fees  should  be  added  to  the  amount  of  the  note, 
if  the  note  was  not  paid  at  maturity,  could  be  enforced 
in  respect  to  those  stipulations  against  the  receiver  of 
tbe  bank  maker  where  tbe  note  bad  not  matured  prior  to 
tbe  receivership,  and  the  court  held  they  were  not  under 
such  circumstances  enforceable  against  tbe  receiver,  re- 
gardless of  whether  enforceable  against  the  maker  while 
solvent.    The  court,^  in  so  holding,  said: 

"A  national  bank  is  an  instrumentality  of  the  govern- 
ment, whose  administration  is  vested  in  the  Comptroller 
of  the  Currency,  who  in  case  of  insolvency,  appoints  a 
receiver  and  directs  bis  acts.  The  statutes  provide  a 
complete  system  for  tbe  administration  of  the  assets  of 
an  insolvent  bank,  which  are  trust  funds  in  the  hands  of 
the  Comptroller.  Their  purpose  is  to  put  upon  him  tbe 
duty  of  getting  in  tbe  assets  and  paying  therefrom,  rat- 
ably, all  the  just  claims  against  the  insolvent  bank, 
according  to  their  priorities  and  equities.  The  statutes 
do  not  contemplate  that  tbe  assets  in  his  hands  are  to  be 
charged  with  the  expense  of  creditors  in  establishing  the 

A  trust  company  with  whom  the  St.  Louis  Union  Trust  Co.,  183  Mo. 

receiver  of  a   banl^   deposited   its  App.  261,  166  S.  W.  1091. 

funds  can  not  claim  that  the  de-  lo  Fitzpatrick  v.  McGregor,   133 

posit  was  an  indemnity  against  its  Ga.  332,  25  L.  R.  A.  (N.  S.)   50,  65 

possible  liability  on  the  receiver's  S.  E.  859. 

bond  and  thereby  defeat  payment  i  Citizens'  Bank  &  Trust  Co.  v. 

of  interest  on  the  deposit  in   ac-  Thornton,  174  Fed.  752,  98  C.  C.  A. 

cordance   with    statute.     Stone   v.  478. 
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validity  of  their  claims,  otherwise  than  as  the  general  law 
allows  them  to  be  taxed  in  their  favor,  as  in  the  case  of 
other  successful  suitors,  and  then  such  costs  are  a  part  of 
the  general  expense  of  administration,  which  is  to  be 
deducted  from  the  assets  before  dividends  are  declared. 
If  a  creditor's  claim  is  disallowed,  the  law  opens  the  court 
to  the  dissatisfied  creditor  to  establish  his  claim,  not- 
withstanding the  insolvency  and  that  the  assets  are  being 
administered  by  the  receiver.  But  beyond  this,  save  to 
prevent  improper  diversion  of  funds  applicable  to  the 
particular  debt  and  the  like,  the  courts  can  not  control 
the  receiver  in  the  administration  of  the  assets.  It  would 
defeat  the  policy  of  the  statutes  to  enforce  a  contract  by 
an  insolvent  bank  and  its  creditor  whereby  it  is  agreed, 
if  a  note  be  not  paid  at  maturity,  and  the  owner  of  the 
debt  goes  to  expense  in  'collecting  or  attempting  to  col- 
lect' and  brings  suit,  that  the  amount  of  such  expense 
and  attorney's  fees  shall  be  added  to  the  real  debt,  and 
correspondingly  swell  the  dividend  to  be  declared  out  of 
the  insolvent  estate  in  favor  of  such  creditor,  necessarily 
to  that  extent  prejudicing  other  creditors.  It  would  give 
the  particular  creditor  power  to  displace  the  general  law 
as  to  costs,  which  when  the  receiver  is  sued  by  a  creditor 
to  establish  a  rejected  claim,  is  part  of  the  system  of 
winding  up  insolvent  banks,  and  substitute  for  it  a  pro- 
vision that  whatever  the  nature  of  the  expense  or  the 
amount  spent  in  litigating  his  debt  the  creditor  shall 
recover  it  as  part  of  the  costs  to  be  paid  out  of  the  assets 
of  the  insolvent  bank,  and,  if  the  claim  itself  be  a  pre- 
ferred  on,  that  such  costs  and  expenses  shall  also  be  a 
preferred  claim  against  the  estate.  Every  creditor  who 
takes  a  note  with  provisions  like  this  is  charged  with 
knowledge  of  the  law  providing  for  the  administration 
and  settlement  of  the  affairs  of  an  insolvent  bank  that  it 
enters  into  his  contracts,  and  that  it  does  not  contemplate 
that  the  creditor  who  litigates  the  settlement  of  his  claim 
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shall  be  reimbursed  out  of  the  trust  funds  beyond  the 
statutory  costs   for  his   expenses  in  getting  his   claim 
allowed  and  paid.    Besides,  the  contingency  upon  which 
the  expense  of  collection  and  attorney's  fees  are  to  be- 
come due  is  that  the  note  be  '  not  paid  at  maturity. '    The 
contingency  upon  which  the  debt  is  to  be  increased  by 
the  addition  of  expenses  and  attorney's  fees   had  not 
occurred  when  the  insolvent  bank  was  placed  in  the  hands 
of  a  receiver;  for  the  note  was  not  then  due.     When  it 
matured,  the  insolvent  bank  was  in  process  of  administra- 
tion, and  the  payment  of  the  claims  of  the  creditors  was 
necessarily  delayed  for  investigation,  the  getting  in  of 
assets,  and  the  declaration  of  dividends  for  ratable  dis- 
tribution to  creditors.     The  bank  itself  was  disabled  by 
the  act  of  law  from  paying  out  anything  or  meeting  the 
note  at  maturity.    Under  these  circumstances,  to  increase 
the  debt  of  a  particular  litigant  by  the  addition  of  attor- 
ney's fees  and  expenses  of  'attempting  to  collect'  simply 
because  he  has  so  contracted,  is,  in  effect,  whatever  it 
may  be  technically,  the  visitation  of  a  penalty  upon  other 
creditors  to  the  extent  that  the  amount  allowed  the  par- 
ticular creditor  for  such  disbursements  diminishes  the 
dividends,  which  otherwise  must  be  based  ratably  upon 
the  real  indebtedness  of  the  insolvent  debtor.    Whatever 
may  be  the  rights  of  the  parties  under  a  note  of  this  kind 
as  to  reimbursement  for  attorney's  fees  and  expenses 
when  suit  is  brought  or  effort  made  to  collect,  before  the 
insolvent  bank  is  placed  in  the  hands  of  a  receiver,  we 
are  of  opinion,  where  the  note  did  not  mature,  and  suit 
was  not  brought  or  effort  made  to  collect  until  the  insol- 
vent bank  was  taken  in  charge  by  the  receiver  for  the 
purpose  of  liquidation,  that  the  agreement  should  not  be 
enforced  by  a  court  of  equity.     So  long  as  the  debtor  is 
not  insolvent,  it  is  no  concern  of  other  creditors  what  the 
debtor  may  agree  to  pay  to  another  creditor,  if  he  does 
not  meet  a  note  at  maturity,  but  when  the  agreement  at- 
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taclies  other  than  the  ordinary  legal  consequences  of  the 
reimbursement  of  principal  and  interest,  and  the  cost  of 
litigation  as  allowed  and  taxed  in  the  court,  on  failure 
to  pay  at  maturity,  other  creditors  whose  share  in  a  trust 
fund  is  diminished  thereby  have  the  right  to  complain 
of  an  effort  thus  to  change  the  law  of  costs  in  the  admin- 
istration of  that  fund.  Agreements  of  the  kind  here  must 
be  construed  as  intended  to  apply  to  ordinary  suits 
brought  against  the  bank  while  it  is  a  going  concern  and 
in  charge  of  its  affairs.  Complainant  is  in  a  court  of 
equity,  asking  equity,  and  it  must  do  equity." 

g.   Application  of  the  Eight  of  Set-Off. 
§  480.    Right  of  Set-Off  in  Bank  Receiverships. 

The  same  general  principles  which  apply  to  all  set-offs 
apply  in  bank  receiverships.  The  situation  must  be  such 
that  the  allowance  of  the  set-off  will  not  give  the  bank 
debtor  an  undue  preference  over  the  creditors.  It  may 
be  said  generally  that  if  one  has  a  right  of  set-off  against 
the  bank  as  a  matter  of  equity,  he  will  be  liable  to  the 
receiver,  if  at  all,  for  merely  the  difference  between  the 
sum  owed  to  him  and  that  owed  by  him  to  the  receiver. 
The  receiver  takes  the  receivership  property  subject  to 
existing  liens  and  equities  and  rights  of  set-off  are  not 
lost  by  reason  of  the  receivership.^     The  set-off  should 

1  Hall  V.  Burrell,  22  Colo.  App.  against    the    bank    when    the    re- 

278,    124    Pac.    751;    Williams    v.  ceiver  was  appointed.    W^illiams  v. 

Johnson,    50    Mont.    7,    Ann.    Cas.  Burgess,  74  W.  Va.  623,  Ann.  Gas. 

1916D,    595,    144    Pac.    768;    In    re  1917C,  1185,  82  S.  E.  507. 

Farmers'  &  Merchants'  Bank,  194  A  depositor's  right  to  set-oiT  is 

Mich.  200,  160  N.  W^.  601.  not  lost  by  the  appointment  of  a 

Where  the  debt  of  an  insolvent  receiver.     Steelman  v.  Atchley,  98 

bank  has  been  paid  out  of  the  pro-  Ark.  294,  32  L.  R.  A.  (N.  S.)  1060, 

ceeds  of  collateral  securities,  the  135    S.    W.    902;    Kentucky    Flour 

remaining    securities    become    as-  Co.'s  Assignee  v.  Merchants'  Nat. 

sets  of  the  bank,  and  are  subject  Bank,  90  Ky.  225,  9  L.  R.  A.  108,  13 

to  the  right  of  set-off  existing  in  S.    W.    910;     Stone    v.    Dodge,    9G 

favor     of     the     obligors     thereon  Mich.    514,    21    L.    R.    A.    280,    56 
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^irise  out  of  the  same  right  or  transaction  sued  upon.^ 
The  right  of  set-off  against  the  receiver  is  to  be  governed 
by  the  state  of  things  existing  at  the  time  of  the  insol- 


N.  W.  75;  Van  Wagoner  v.  Pater- 
son  Gas,  etc.,  Co.,  23  N.  J.  L.  283; 
Ogden  V.  Cowley,  2  Johns.  (N.  Y.) 
274;  Barbour  v.  National  Ex- 
change Bank,  50  Ohio  St.  90,  20 
L.  R.  A.  192,  33  N.  E.  542;  Farm- 
er's Deposit  Nat.  Bank  v.  Penn 
Bank,  123  Pa.  283,  2  L.  R.  A.  273, 

16  Atl.  761;  Merchants  Exchange 
Bank  v.  Fuldner,  92  Wis.  415,  66 
N.  W.  691. 

2  A  set-off,  arising  out  of  an  ex- 
press contract  with  bank  respect- 
ing claim  sued  on,  may  be  allowed. 
Park  V.  Carmichael,  20  Ga.  App. 
36,  92  S.  E.  397. 

The  debtor  of  an  insolvent  cor- 
poration has  the  same  equitable 
right  of  set-off  against  a  claim  of 
the  receiver  that  he  had  against 
the  corporation,  but  no  right  to  a 
judgment  against  the  receiver. 
Van  Wagoner  v.  Paterson  Gas- 
light Co.,  23  N.  J.  L.  283;  Cumber- 
land Bank  v.  Hann,  18  N.  J.  L. 
222;  Ryall  v.  Larkin,  1  Wils.  155, 
BuUer's  N.  P.  181;  McDonald  v. 
Webster,  2  Mass.  498;  Colt  v. 
Brown,  12  Gray    (Mass.)    233. 

The  remedy  of  set-off  has  been 
much  enlarged  in  equity.  Thus  at 
law  a  joint  demand  can  not  be 
set  off  against  a  general  one,  nor 
a  general  demand  against  a  joint 
one;  but  equity  adopts  a  different 
rule  where,  on  account  of  the  in- 
solvency of  one  of  the  parties,  the 
other  is  in  dan.t::er  of  losing  his 
claim.  Generally  equity  will  en- 
force the  right  of  set-off.  Arm- 
strong V.  Warner,  49  Ohio  St.  376, 

17  L.  R.  A.  466,  31  N.  E.  877; 
Louis   Snyders'   Sons  Co.  v.  Arm- 


strong, 37  Fed.  18;  Yardley  v. 
Clothier,  49  Fed.  337;  President, 
etc.,  of  State  Bank  at  New  Bruns- 
wick V.  Receivers  of  Bank  of  New 
Brunswick,  3  N.  J.  Eq.  266. 

In  Scott  V.  Armstrong,  146  U.  S. 
499,  36  L.  Ed.  1059,  13  Sup.  Ct.  148, 
it  is  held  that  a  receiver  of  an 
insolvent  national  bank  on  the  dis- 
solution of  the  bank  takes  the  as- 
sets in  trust  for  creditors,  and  in 
the  absence  of  a  statute  to  the 
contraiy,  subject  to  all  claims  and 
defenses  that  might  have  been 
interposed  against  the  insolvent 
corporation.  The  ordinary  equity 
rule  of  set-off  in  case  of  insolvency 
is  that  where  the  mutual  obliga- 
tions have  grown  out  of  the  same 
transaction,  insolvency  on  one 
hand  justifies  the  set-off  of  the 
debt  due  on  the  other;  and  there 
is  nothing  in  the  statutes  relating 
to  national  banks  which  prevents 
the  application  of  that  rule  to  the 
receiver  of  an  insolvent  national 
bank.  Thus  where  a  customer  of 
a  national  bank,  who,  in  good  faith, 
borrows  money  of  the  bank,  gives 
his  note  therefore  due  at  a  future 
day  and  deposits  the  amount  bor- 
rowed to  be  drawn  against  any 
balance  applied  to  the  payment  of 
the  note  when  due,  has  an  equi- 
table but  not  a  legal  right,  in  case 
of  the  insolvency  and  dissolution 
of  the  bank  and  the  appointment 
of  a  receiver  before  the  maturity 
of  the  note,  to  have  the  balance 
of  his  credit  at  the  time  of  the 
insolvency  applied  to  the  payment 
of  his  indebtedness  on  the  note. 

See,  also,  Van  Dyck  v.  McQuade, 
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vency  and  not  by  conditions  thereafter  created.'  Al- 
though a  set-off  may  be  permitted  of  a  dividend  upon  a 
claim  as  against  a  debt  owing  by  the  claimant/  the 
right  of  set-otf  is  generally  limited  to  claimants  whose 
obligations  are  of  the  same  class.  Thus  it  has  been  held 
that  in  a  suit  by  a  receiver  to  foreclose  a  mortgage,  the 
mortgagee  who  is  a  depositor  may  not  set-off  his  deposit 
to  the  prejudice  of  other  depositors.^*  So  also  a  judgment 
debtor  who  is  also  a  depositor  may  not  set  off  his  deposit 
against  the  judgment.^ 

Where  defendant  purchased  a  claim  against  a  bank  to 
which  he  was  indebted,  and  the  bank  goes  into  a  receiver- 
ship, the  assignment  of  the  claim  does  not  give  him  the 
right  to  have  it  applied  on  his  note  to  the  bank  pending 
the  receivership;  but  if  the  bank  resumes  business,  and 
the  deposit  having  remained  intact,  defendant  is  then  en- 
titled to  have  the  assigned  claim  credited  against  his 
indebtedness,  subject  to  the  bank's  right  to  deduct  there- 
from any  debt  owing  to  it  by  the  assignor.^  The  party 
claiming  the  set-off  has  the  burden  of  establishing  his 

85   N.   Y.   616;    Lanier  v.   Gayoso  4a  People  v.  Market  Street  Bank, 

Sav.  Inst.  9   Heisk.    (Tenn.)    506;  18    Cal.   App.    698,   124   Pac.   568; 

Stone  V.  Dodge,  96  Mich.  514,  21  Hannon  v.  Williams,  34  N.  J.  Eq. 

L.  R.  A.  280,  56  N.  W.  75.  ^55,  38  Am.   Rep.  378. 


3  People  V.  California   Safe  De- 


5  Spellman  v.  Payne,  84  Va.  435, 

4  S.  E.  749. 


posit   &   Trust   Co..   168    Cal.   241,  ^  Borough  Bank  of  Brooklyn  v. 

L.  R.  A.  1915A.  299,  141  Pac.  1181.  ^^^^nsweig,  147  App.  Div.  175,  132 

A  check  which  has  not  been  pre-  n  Y.  Supp.  84, 

sented  for  payment  is  not  a  valid  in  King  v.  Armstrong,  50  Ohio 

counterclaim  against  a  note  held  st.  222,  34  N.  E.  163,  it  is  held  that 

by    the    receiver    of   an    insolvent  where  a  person  is  entitled  to  share 

bank.     Le  Breton  v.  Stanley  Con-  jn  the  distribution  of  a  trust  fund 

tracting  Co.,  15  Cal.  App.  429,  114  and  is  also  indebted  to  the  fund 

Pac.  1028.  and  is  insolvent,  his  indebtedness 

4  A  dividend  wholly  earned  after  may,  in  equity,  be  set  off  against 
the  receivership  can  not  be  set  off  his  distributive  share;  and  such 
against  an  unpaid  deposit.  Chip-  right  of  set-off  will  not  be  de- 
ley  State  Bank  v.  McNeill  (Fla.)  feated  by  the  assignment  of  the 
82  So.  292.  claim,    though    made    before    the 
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claim  by  a  preponderance  of  the  evidence/  In  determin- 
ing the  right  of  set-off  in  a  suit  by  the  receiver  of  a 
national  bank,  a  state  court  will  follow  the  rule  in  such 
matters  prevailing  in  the  federal  courts.* 

§  481.     Right  of  Set-OfF  by  Borrower  Who  is  Also  a  Depositor. 

The  most  frequent  cases  of  set-off  naturally  occur  in 
suits  by  the  receiver  to  recover  on  notes  given  by  depos- 
itors who  had  a  balance  in  the  bank  at  the  time  when  the 
receiver  w^as  appointed.  The  trend  of  the  decisions  is 
toward  a  liberal  policy  in  the  allowance  of  set-offs  in  the 
case  of  insolvency  of  the  party  against  whom  the  set-off 
is  claimed  so  that  only  the  true  balance  will  be  required 
to  be  paid  to  the  insolvent  estate.  Hence  the  general  rule 
is  that  if  a  bank  becomes  insolvent  a  depositor  who  is  also 
indebted  to  the  bank  may  set  off  the  amount  of  his  deposit 
in  an  action  by  the  receiver  to  recover  on  the  indebted- 
ness due  to  the  bank.^     Where  under  statutory  provi- 

amoiint  of  his  indebtedness  or  dis-  One  claiming  a  set-off  against 
tributive  share  is  ascertained.  the  receiver  of  a  banking  partner- 
See,  also,  Barbour  v.  National  ship  has  the  burden  of  establish- 
Exch.  Bank,  50  Ohio  St.  90,  20  ing  his  claim  by  preponderance  of 
L.  R.  A.  192,  33  N.  E.  542;  Hughitt  the  evidence.  In  re  Farmers'  & 
V.  Hayes,  136  N.  Y.  163,  32  N.  E.  Merchants'  Bank,  194  Mich.  200, 
706.  160  N.  W.  601. 

In  Armstrong  v.  Warner,  49  One  wrongfully  holding  prop- 
Ohio  St.  376,  17  L.  R.  A.  466,  31  erty  belonging  to  the  bank  can- 
N.  E.  877,  it  is  held  that  when  the  not  as  a  condition  for  its  return 
holder  of  a  claim  not  yet  due,  require  that  the  receiver  allow  him 
arising  upon  contract,  becomes  in-  on  a  set-off  or  counterclaim  which 
solvent  and  transfers  the  same  be-  he  claims.  State  v.  Commercial, 
fore  maturity  and  the  debtor  at  the  etc.,  Bank,  37  Neb.  174,  55  N.  W. 
time  of  the  transfer  holds  a  sim-  640. 

ilar    claim    then    due    against    the  s  Curtis    v.    Davidson,    164    App. 

assignor,  his  right  of  set-off  is  pre-  Div.  597,  150  N.  Y.  Supp.  205. 

served  against  the  assignee  when  i  Funk  &  Son  v.  Young  (Ark.), 

the  latter's  cause  of  action  arises.  210    S.    W.    143;    People    v.    Cali- 

Equity  will  in  general  enfol-ce  the  fornia  Safe  Deposit  &  Trust  Co., 

right  of  set-off  by   decreeing  the  168  Cal.  241,  L.  R.  A.  1915A,  299, 

compensation   of    mutual    demand  141  Pac.  1181;  In  re  Bell's  Estate, 

so  far  as  they  equal  each  other.  168  Cal.  253,  141  Pac.  1179;  Robin- 
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sions,  depositors  who  have  not  stipulated  for  interest  are 
given  a  preference  in  case  of  insolvency  over  other  cred- 
itors, the  holder  of  an  interest-bearing  certificate  of  the 
bank  has  been  held  not  entitled  to  set-off  its  amount 
against  his  note.-  Where  a  bank  holding  collateral  secur- 
ities to  a  note  fails  to  protect  them  and  as  consequence 
loses  them,  the  banker  may  set  off  the  loss  in  a  suit  on 
the  note  by  the  receiver.^ 


son  V.  Aird,  43  Fla.  30,  29  So.  633; 
Yardley  v.  Clothier  (C.  C.)  49  Fed. 
337;  affirmed  51  Fed.  506,  2 
C.  C.  A.  349,  17  L.  R.  A.  462;  In  re 
Shultz  (D.  C.)  132  Fed.  573;  Build- 
ing &  Engineering  Co.  v.  Northern 
Bank,  206  N.  Y.  400,  99  N.  E.  1044; 
Scott  V.  Armstrong,  146  U.  S.  499, 
36  L.  Ed.  1059,  13  Sup.  Ct.  148. 

See  Rhodes  v.  Guhman,  156  Mo. 
App.  344,  137  S.  W.  88. 

A  depositor  in  a  national  bank 
who  has  borrowed  money  from  the 
bank  and  given  his  note  for  it  and 
deposits  the  money  so  borrowed  to 
be  drawn  on  by  him,  has  an  equi- 
table set-off  against  the  receiver. 
Scott  V.  Armstrong,  146  U.  S.  499, 
36  L.  Ed.  1059,  13  Sup.  Ct.  148. 

In  Gates  v.  Smith,  176  Ala.  39, 
57  So.  438,  which  involved  the 
right  of  a  debtor  to  set  off  a  debt 
of  the  bank  acquired  after  its  in- 
solvency against  a  debt  due  the 
bank,  the  court,  recognizing  the 
rule  that  in  ordinary  cases  of  re- 
ceivership the  receiver  gets  no  title 
to  the  debtor's  assets,  passed  by  the 
question  whether  the  receiver  was 
vested  with  the  legal  title,  basing 
its  decision  upon  the  trust-fund 
nature  of  the  assets  of  the  insol- 
vent bank,  which  of  itself  forbade 
such  set-off. 


In  a  suit  by  the  receiver  on  a  note, 
the  paper  maker  may  set-off  his  de- 
posit, even  though  the  note  had 
not  yet  matured  at  the  time  of  the 
insolvency  and  appointment  of  the 
receiver.  Colton  v.  Drovers'  P. 
Bldg.,  etc.,  Assn.,  90  Md.  85,  78 
Am.  St.  Rep.  431,  46  L.  R.  A.  388, 
45  Atl.  23;  Steelman  v.  Atchley, 
98  Ark.  294,  32  L.  R.  A.  (N.  S.) 
1060,  135  S.  W.  902. 

In  an  action  by  a  receiver  of  an 
insolvent  bank  on  a  note,  a  defen- 
dant attempting  to  set-off  a  cer- 
tificate of  deposit  must  show  that 
he  received  it  before  the  filing  of 
the  bill  which  impounded  the  as- 
sets of  the  bank  for  its  creditors. 
Smith  V.  Mosby,  9  Heisk.  (Tenn.) 
501. 

Depositors  are  entitled  to  set-off 
their  deposits  against  their  in- 
debtedness on  notes  even  though 
the  bank  is  a  state  depositary 
and  the  state  will  lose  thereby 
part  of  its  deposits  since  the  lien 
of  the  state  only  applies  to  the 
balance  due  after  the  set-off. 
State  v.  Brobston,  94  Ga.  95,  47 
Am.  St.  Rep.  138,  21  S.  E.  146. 

2  Walker  v.  J.  B.  McCrary  Co., 
197  Ala.  638,  73  So.  342. 

3  Skud  V.  Tillinghast,  195  Fed. 
1,  115  C.  C.  A.  83. 
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§  482.     Right  of  Set-Off  by  Indorser  Who  Is  a  Depositor. 

A  question  has  sometimes  arisen  as  to  whether  the 
right  of  set-off  is  available  to  an  indorser  of  a  note  who 
is  a  depositor,  in  a  suit  on  the  note  by  the  receiver  of  the 
bank.  It  has  sometimes  been  thought  that  he  must  show 
that  the  maker  is  insolvent,  but  such  is  not  the  rule.  The 
Court  of  Appeals  of  New  York  recently  passed  upon  the 
question^  and  held  that  the  right  of  set-off  was  available 
to  the  depositor  when  sued  by  the  receiver  upon  his  in- 
dorsement. The  court,  through  Justice  Seabury,  said : 
''AVhen  sued,  the  indorser  stands  for  the  purpose  of  that 
action  in  the  same  position  as  the  maker,  except  that  he 
is  obsolutely  liable  upon  his  contract  of  indorsement, 
while  the  maker  is  absolutely  liable  upon  the  note.  In 
such  an  action  against  him  he  may  set  off  against  his 
obligation  as  indorser  an}^  debt  which  the  holder  of  the 
note  may  owe  to  him.  In  this  respect  the  maker  and  in- 
dorser stand  in  the  same  position.  The  allowance  of 
such  a  set-off  is  not  i  direct  preference,  because,  where 
there  are  mutual  demands  the  amount  of  the  debt  due 
from  one  to  the  other  is  the  difference  between  these 
mutual  demands.  The  fact  that  the  indorser  may,  if  the 
maker  is  solvent,  be  indemnified  by  him  in  addition  to 
being  allowed  to  set  off  the  amount  of  his  deposit  against 
the  insolvent  holder,  does  not  preclude  the  indorser 's 
right  of  set-off.  The  possibility  of  a  preference  thus 
resulting  to  the  indorser  is  speculative  and  uncertain. 
In  order  to  defeat  the  indorser 's  right  of  set-off,  it  must 
appear  that  lie  has  more  than  a  speculative  or  uncertain 
chance  of  indemnity  from  the  maker.  When  the  indorser 
seeks  equitable  relief,  and  proceeds  affirmatively  against 
the  holder  of  the  note  to  have  the  indebtedness  of  the 
holder  to  him  set  off  against  his  obligation  to  the  holder, 
it  may  be  that  a  court  of  equity  would  require  that  he 

1  Curtis  V.  Davidson,  215  N.  Y.  395,  109  N.  E.  481. 
n  Rec— ej 
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give  some  satisfactory  assurance  that  he  will  not  be  in- 
demnified by  the  maker.  Where  the  indorser  is  himself 
sued,  he  may  plead  as  a  set-off  the  indebtedness  of  the 
holder  to  him,  and  the  fact  that  the  holder  is  insolvent 
does  not  deprive  the  indorser  of  his  right  of  self-defense. 
In  the  presence  of  mutual  demands  existing  between  the 
holder  of  the  note  and  the  indorser,  the  debt  due  is  the 
balance  that  remains  after  one  has  been  set  off  against 
the  other. 

''The  party  claiming  that  the  debt  due  is  more  than  the 
balance,  which  is  the  prima  facie  amount  of  the  debt,  has 
resting  upon  him  the  burden  of  proving  the  fact  upon 
which  his  claim  rests.  In  the  case  under  consideration, 
upon  the  pleadings  as  they  stand,  the  defendant  was  en- 
titled to  set  off  the  amount  due  him  from  the  bank.  The 
authorities  in  this  state,  as  well  as  in  other  jurisdictions, 
sustain  the  view  expressed  above.  In  Matter  of  Receiver 
of  Middle  District  Bank  (1829),  1  Paige  585,  19  Am.  Dec. 
452,  a  receiver  of  an  insolvent  bank  applied  to  Chancellor 
Walworth  for  instructions,  and  in  answer  to  the  question 
propounded  the  chancellor  said  that,  if  the  real  debtor 
was  unable  to  pay,  the  indorser  could  offset  his  deposit 
with  the  bank,  and  added : 

'*  'But  no  such  off-set  should  be  allowed  to  an  indorser, 
where  he  is  indemnified  by  the  real  debtor,  or  where  the 
latter  can  be  compelled  to  pay. ' 

' '  This  statement  by  Chancellor  Walworth  has  been  ex- 
tensively commented  upon  and  followed,  and  we  think 
that  it  states  the  rule  which  still  prevails  in  cases  of  equi- 
table set-off,  or  in  cases  where  a  depositor  proceeds 
against  the  bank  in  order  to  have  the  amount  of  his  de- 
posit set  off  against  the  amount  due  from  him.  In  such 
a  case  the  burden  is  upon  the  depositor  seeking  equitable 
relief  to  establish  that  equitably  such  relief  may  be  given 
him.  It  has  been  repeatedly  held  that  statutory  provi- 
sions against  according  a  preference  to  those  having 
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claims  against  an  insolvent  estate  do  not  prohibit  the 
allowance  of  a  set-off,  whether  legal  of  equitable,  which 
a  debtor  may  have  against  the  obligations  due  from  him 
to  the  bank  at  the  time  of  its  insolvency."^ 

The  fact  that  the  note  has  matured  after  the  appoint- 
ment of  the  receiver  will  not  affect  the  right  of  an  in- 
dorser  w^ho  is  a  depositor,  from  a  right  to  set  off  his 
deposit  against  Ms  liability  upon  the  note.^ 


2  The  court  here  cited  and  dis- 
cussed the  following  cases: 

"Armstrong  v.  Warner,  49  Ohio 
St.  376,  390,  391,  17  L.  R.  A.  466 
31  N.  E.  877;  Van  Wagoner  v.  Pat 
erson  Gaslight  Co.,  23  N.  J.  Law, 
283;  County  National  Bank  v.  Mas 
sey  (N.  Y.),  192  U.  S.  138,  48  L.  Ed 
380,  24  Sup.  Ct.  199;  Scott  v.  Arm 
strong,  146  U.  S.  499,  510,  512,  36 
L.  Ed.  1059,  13  Sup.  Ct.  148;  Yard- 
ley  V.  Clothier  (C.  C),  49  Fed.  337; 
affirmed  51  Fed.  506,  2  C.  C.  A. 
349,  17  L.  R.  A.  462. 

"In  Hughitt  V.  Hayes,  136  N.  Y. 
163,  167,  32  N.  E.  706,  this  court 
said:  'While  it  is  the  general  rule, 
in  the  administration  of  the  estate 
of  an  insolvent,  that  equality 
among  creditors  is  equity,  it  has 
never  been  decided,  either  under 
the  statute  of  set-off  or  by  courts 
of  equity  in  applying  the  doctrine 
of  equitable  set-off,  that  the  rule 
of  equality  among  creditors  re- 
quires courts  to  ignore  the  prin- 
ciple that  only  the  balance,  in 
case  of  mutual  debts,  is  the  real 
sum  owing  by  or  to  the  Insolvent.' 

"In  Scott  V.  Armstrong,  supra,  it 
was  said  that:  'Where  a  set-off  is 
otherwise  valid,  it  is  not  per- 
ceived how  its  allowance  can  be 
considered  a  preference,  and  it  is 
clear  that  it  is  only  the  balance, 
if  any,  after  the  set-off  is  deducted. 


which  can  justly  be  held  to  form 
part  of  the  assets  of  the  insolvent. 
The  requirement  as  to  ratable  divi- 
dends is  to  make  them  from  what 
belongs  to  the  bank,  and  that 
which  at  the  time  of  the  insol- 
vency belongs  of  right  to  the 
debtor  does  not  belong  to  the 
bank.' 

"In  Building  &  Engineering  Co. 
v.  Northern  Bank  of  N.  Y.,  206 
N.  Y.  400,  99  N.  E.  1044,  which  was 
an  action  in  equity,  the  plaintiff, 
as  accommodation  indorser  upon  a 
promissory  note,  was  liable  to  an 
insolvent  bank,  and  at  the  same 
time  had  a  deposit  to  its  credit 
in  the  bank,  and  it  was  held  that 
the  plaintiff  could  elect  to  have 
such  note  become  due  at  once,  and 
require  the  bank  to  set  off  the 
same  against  the  deposit  in  the 
bank  to  his  credit." 

3  Carnegie  Trust  Co.  v.  Kistler, 
89  Misc.  Rep.  404,  152  N.  Y.  Supp. 
240. 

In  New  York  the  state  courts 
in  construing  the  state  banking 
law  follow  with  approval  the  rule 
of  set-off  laid  down  in  Scott  v. 
Armstrong,  146  U.  S.  499,  36  L.  Ed. 
1059,  13  Sup.  Ct.  148,  which  holds: 
"Where  a  set-off  is  otherwise  valid, 
it  is  not  perceived  how  its  allow- 
ance can  be  considered  a  prefer- 
ence, and  it  is  clear  that  it  is  only 
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Where  it  appears  that  the  maker  of  the  note  is  solvent, 
a  signer  who  is  a  surety  on  the  note,  which  is  held  by  an 
insolvent  bank,  is  not  entitled  to  off-set  his  deposit  in  the 
bank  when  the  bank  is  not  suing.^  The  confusion  which 
sometimes  arises  in  these  chisses  of  cases  generally 
occurs  in  connection  with  equitable  set-offs  and  attempts 
instituted  by  the  depositor  to  procure  the  allowance  of  an 


the  balance,  if  any,  after  the  set-off 
is  deducted,  which  can  justly  be 
held  to  form  part  of  the  assets  of 
the  insolvent.  The  requirement 
as  to  ratable  dividends  is  to  make 
them  from  what  belongs  to  the 
bank,  and  that  which  at  the  time 
of  the  insolvency  belongs  of  right 
to  the  debtor  does  not  belong  to 
the  bank." 

See,  also,  Bldg.  &  Engineering 
Co.  V.  Northern  Bank,  206  N.  Y. 
400,  99  N.  E.  1044. 

In  Stephens  v.  Schuchmann,  32 
Mo.  App.  333,  a  suit  was  brought 
by  the  receiver  of  an  insolvent  na- 
tional bank  against  the  indorser 
of  a  promissory  note  and  it  was 
held  that  the  defendant  could  not 
defend  by  a  c4aim  of  off-set  for 
moneys  deposited  by  him  in  the 
bank.  The  receiver  in  such  case 
succeeds  to  the  rights  of  the  bank 
existing  at  the  time  it  goes  into 
liquidation.  A  claim  in  favor  of 
the  bank  which  first  matures  in 
the  hands  of  the  receiver  can  not 
be  subjected  by  way  of  set-off  to 
a  claim  which  existed  against  it 
before  the  receiver's  rights  ac- 
crued. 

In  Yardley  v.  Clothier,  49  Fed. 
S37,  it  was  held  that  a  depositor 
in  an  insolvent  bank,  who  had  in- 
dorsed   a    note    that    was    subse- 


quently discounted  by  the  bank, 
in  a  suit  by  the  bank  to  recover 
the  amount  of  the  note,  could  set 
off  his  deposit  against  this  amount 
when  the  note  matured  after  the 
insolvency  of  the  bank.  This  case 
is  at  variance  with  Armstrong  v. 
Scott,  36  Fed.  63,  and  Stephens  v. 
Schuchmann,  32  Mo.  App.  333,  338. 
On  the  general  subject  see: 
Jordan  v.  National  Shoe  &  L. 
Bank,  74  N.  Y.  467,  30  Am.  Rep. 
319;  American  Bank  v.  Wall,  56 
Me.  167;   Miller  v.  Franklin  Bank, 

1  Paige  (N.  Y.)  444;  Colt  v.  Brown, 
12  Gray  (Mass.)  233;  Hade  v.  Mc- 
Vay,  31  Ohio  St.  231;  Fry  v.  Evans, 
8  Wend.  (N.  Y.)  530;  Merritt  v. 
Seaman,  6  N.  Y.  168;  Jordan  v. 
Sharlock,  84  Pa.  366,  24  Am.  Rep. 
198;  Skiles  v.  Houston,  110  Pa.  254, 

2  Atl.  30;  Balbach  v.  Frelinghuy- 
sen,  15  Fed.  675;  Scammon  v.  Kim- 
ball, 92  U.  S.  362,  23  L.  Ed.  483; 
Blount  V.  Windley,  95  U.  S.  173, 
24  L.  Ed.  424;  Carr  v.  Hamilton, 
129  U.  S.  252,  32  L.  Ed.  669,  9  Sup. 
Ct.   295. 

4  Knaffle  v.  Knoxville,  etc..  Trust 
Co.,  128  Tenn.  181,  50  L.  R.  A. 
(N.   S.)   167,  159   S.  W.   838. 

In  Borough  Bank  of  Brooklyn 
V.  Mulqueen,  70  Misc.  Rep.  137, 
125  N.  Y.  Supp.  1034,  it  was  con- 
ceded that  the  maker  of  the  note 
was  solvent. 
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equitable  set-off.    The  rule  in  this  respect  was  stated  by 
Justice  Shearn  as  follows  :^ 

*'It  is  one  thing  to  resort  to  equity  to  procure  a  set-off 
in  proceedings  against  the  receiver  of  an  insolvent  bank, 
and  quite  another,  when  attacked  by  the  bank,  to  defend 
one's  self  by  interposing  a  legal  set-off.  In  the  former 
case,  the  applicant  for  equity  must  show  that  he  is  en- 
titled to  equity,  and  this  makes  it  incumbent  upon  him  to 
show  that  he  has  no  adequate  remedy  at  law  against  a 
primary  obligor.  In  the  latter  case,  being  attacked  by 
the  bank  or  its  receiver,  the  party  claiming  the  right  of 
set-off  merely  interposes  as  a  defense  authorized  by 
statute  an  existing  indebtedness  of  the  bank  to  him. 

''Furthermore,  the  ordinary  rule  as  to  the  burden  of 
proof  shows  that  in  the  latter  case  the  burden  of  proving 
the  financial  condition  of  the  primary  obligor  should  be 
upon  the  party  resisting  the  set-off.  The  burden  of  proof 
is  upon  the  party  having  the  affirmative  of  any  given 
proposition.  Here  the  statute  allows  the  set-off,  but  the 
plaintiff  seeks  to  overcome  the  statutory  defense  because 
of  the  financial  condition  of  the  primary  obligor.  In 
other  words,  the  plaintiff  has  the  affirmative  in  attempt- 
ing to  resist  or  overthrow  the  statutory  defense,  and  the 
burden  of  proof  on  this  issue  naturally  and  properly 
goes  with  the  affirmative," 

If  a  receiver  of  a  national  bank  sues  the  maker  and 
indorser  of  a  note  and  the  indorser  claims  the  right  to 
set  oft'  his  deposit  against  his  liability,  the  receiver  can 
not  thereafter  discontinue  the  action  as  to  the  indorser, 
as  a  matter  of  course,  but  only  upon  terms  and  payment 
of  costs.^ 

5  Carnegie  Trust  Co,  v.  Kistler,  fi  Williams    v.    Frank    i^evy    Inc. 

supra.  (City  Ct.  N.  Y.),  152  N.  Y.  Supp. 

454. 
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§  483.     Right  of  Sel^OfiF  by  Stockholders. 

The  right  of  a  bank  stockholder  to  set  off  the  indebted- 
ness of  the  bank  to  himself  in  a  suit  by  the  receiver  de- 
pends upon  the  nature  of  the  cause  of  action  against  the 
stockholder.  Any  apparent  confusion  on  the  subject  will 
be  easily  removed  by  a  consideration  of  whether  the 
cause  of  action  is  one  belonging  to  the  corporation  or  one 
in  fact  belonging  solely  to  the  creditors,  but  which  is  be- 
ing enforced  for  their  benefit  by  the  receiver.  The  nature 
of  the  liability,  if  created  by  statutory,  depends  upon  the 
phraseology  of  the  statute.  The  general  nature  of  stat- 
utes creating  a  double  liability  on  the  part  of  stockhold- 
ers of  banks  is  one  in  favor  of  all  who  are  creditors  at 
the  date  of  the  bank's  failure. 

Under  such  statutes,  the  fund  collected  from  an  assess- 
ment upon  the  stock  is  held  in  trust  for  a  ratable  distribu- 
tion among  all  the  creditors,  and  its  character  is  such 
as  to  preclude  the  idea  that  a  stockholder  may  have  his 
creditor's  claim  set  off  against  his  stockholder's  liability. 
The  two  claims  do  not  arise  in  the  same  right.  His  claim 
is  in  fact  against  the  bank,  while  his  liability  is  in  fact  to 
the  creditors.^  Under  exceptional  circumstances,  set-offs 
have  been  allowed.     Thus  w^iere  a  stockholder  turned 

1  Barth  v.    Pock,   51   Mont.   418,  operate.     Nor   can   he   set  off   an 

155  Pac.  2S2;  Van  Tuyl  v.  Schwab  amount    of    money    which,    subse- 

(Lewis),    165   App.    Div.    412,    150  quently    to     the     insolvency    and 

N.  Y.  Supp.  786.  closing  of  the  bank,  but  prior  to 

In  a  suit  brought  by  the  receiv-  the   commencement   of    such    suit 

ers    of    an    insolvent    bank,    char-  against   him,    he   voluntarily   paid 

tered  under  the  laws  of  Georgia  to  other  depositors  of  the  bank  to 

since  the  act  of  1893   (Acts  1893,  reimburse    them    for    the    loss    of 

p.     70),     against     a     stockholder  their  deposits.     Swicord  v.  Craw- 

thereof    upon    his    statutory    indi-  ford,  148  Ga.  719,  98  S.  E.  343. 

vidual    liability    to    depositors    of  In  Hobart  v.  Gould,  8  Fed.  57,  it 

the  bank  (Civil  Code  1910,  §  2270),  was  held  that  a  stockholder  of  an 

the  defendant  can  not  set  off  the  insolvent   bank   who  happened   to 

amount  of  his  individual  deposits  be  one  of  the  creditors  could  not 

which  he  had  in  the  bank  when  it  cancel  or  diminish  the  assessment 

became   insolvent   and   ceased   to  made     under    the    provisions     of 
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over  notes,  not  payable  to  the  bank,  to  the  receiver  under 
an  agreement  that  they  should  be  used,  if  necessary,  in 
liquidating  the  bank's  indebtedness,  in  such  an  event 
their  value  to  be  credited  on  any  stock  assessment  sub- 
sequently levied  upon  defendant's  stock;  that  the  receiver 
has  refused  to  credit  defendant  with  the  proceeds  of  the 
notes,  but  has  converted  them  to  the  use  and  benefit  of 
the  bank's  creditors;  that  the  assets  of  the  bank  were 
sufficient  to  pay  all  of  its  indebtedness ;  it  was  held  that 
the  value  of  the  property  so  turned  over  to  the  receiver 
could  be  set  off  in  an  action  to  collect  an  assessment 
where  the  receiver  refused  to  return  the  property  and 
had  used  the  proceeds  to  increase  the  assets  for  the  bene- 
fit of  creditors.^  But  if  the  property  has  been  turned 
over  to  a  bank  in  failing  circumstances  under  an  agree- 
ment that  in  case  of  its  failure  it  should  be  applied  upon 
any  stock  assessment,  it  was  held  that  no  set-off  could  be 
allowed,  since  the  property  had  been  applied  to  the  pay- 
ment of  others  not  creditors  at  the  time  of  the  failure, 
the  court  saying;^ 

' '  The  delivery  of  the  property  may  have  created  a  lia- 
bility of  the  bank;  if  so,  the  assessment  upon  this  and  the 
rest  of  the  stock  w^ould  go  ratably  upon  that  and  the 
other  liabilities  if  proved  and  established.  A  set-off  can 
not  be  made  without  depriving  others  of  their  ratable 
proportion.    Besides  this,  the  claims  are  not  in  any  sense 

U.    S.    Rev.    Stat.    §  5151,    by    off-  to  recover  an  assessment  from  a 

setting  his  individual  claim  against  stockholder,  a  set-off  for  a  claim 

such  liability.  of  defendant  was  properly  pleaded, 

2  Cole   v.    Adams,    101    Neb.    21,  where    he    "would    be    entitled    to 

161  N.  W.  1036.  receive  the  full  amount  before  dis- 

In  Welles  v.  Stout,  38  Fed.  807,  tribution  by   the  receiver  to  gen- 

an  action  was  brought  by  the  re-  eral    creditors."      The    defendant 

ceiver    of    an    insolvent    national  therein    was    allowed    to    set    off 

bank  to  recover  of  a  stockholder  against    the    assessment    a    fund 

an  assessment  on  his  shares.  Set-  created     for    a    specific    purpose 

off  was  allowed  under  the  peculiar  amounting  to  a  trust, 
circumstances  of  the   case.  ^  Witters  v.  Sowles,  32  Fed.  130, 

It  was  held  that,   in  an  action  24  Blatchf.  550. 
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mutual.  The  claim  of  the  executor,  if  he  has  any,  is 
against  the  bank.  The  assessment  never  was  due  to  the 
bank,  and  does  not  belong  to  it.  The  assessment  belongs 
to  the  creditors  of  the  bank,  and  is  recoverable  by  the 
receiver,  only  for  the  purpose  of  ratable  distribution 
among  them.  .  .  .  This  claim  is  therefore  no  answer  to 
the  claim  for  the  assessment,  whether  this  understanding 
was  had  or  not,  or  with  the  bank  examiner  or  only  with 
others.  There  was  no  receiver,  and  the  examiner  did 
not,  and  probably  did  not  assume  to,  represent  the 
creditors." 

Where  a  stockholder,  who  is  a  depositor,  is  sued  for 
dividends  illegally  paid  to  him  by  the  bank,  he  may  set 
off  against  the  recovery  the  amount  of  his  deposit.^ 

/(..  Bight  of  Receiver  to  Sue  Outside  of  Jurisdiction. 
§  484.     General  Discussion  of  the  Subject. 

The  right  of  a  receiver  to  sue  outside  of  the  jurisdic- 
tion in  which  he  has  been  appointed  has  always  been  one 
requiring  a  close  reading  of  the  various  statutes  which 
bear  on  the  subject.  The  question  as  applied  to  banks  is 
not  fundamentally  different  than  as  applied  to  corpora- 
tions generally  except  in  so  far  as  the  statutory  provi- 
sions may  perhaps  be  more  uniform  as  to  the  powers  and 
duties  of  the  receiver  of  such  institutions.  It  would  serve 
no  useful  purpose  to  review  again  the  leading  cases  on 
the  general  subject,  since  that  was  done  when  treating 
the  subject  of  corporations.^  In  most  bank  receiverships 
the  receiver  is  appointed  under  the  provisions  of  a  statu- 
tory scheme  of  bank  regulations  which  allow  his  appoint- 
ment only  in  cases  of  winding  up  of  the  institution  and 
which  generally  make  him  either  a  quasi  assignee  of  the 
creditors  or  a  statutory  successor  of  the  bank.     It  is,  of 

4  Reid  V.  Owensboro  Savings  Bank  &  Trust  Co.,  141  Ky.  444,  132 
S.  W.  1026. 

1  See  sections  368  et  seq.,  ante. 
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course,  a  settled  rule  that  a  mere  chancery  receiver  is 
but  an  officer  of  the  court,  who  can  not,  in  the  absence  of 
some  conveyance  or  statute  vesting  in  him  title  to  the 
debtor's  property,  sue  in  a  foreign  jurisdiction  upon  the 
mere  order  of  the  court  appointing  him,-  But  where  the 
statute  under  which  he  was  appointed  confers  title  to  the 
property  in  some  character,  he  may  sue  as  of  right  in  the 
courts  of  a  foreign  jurisdiction.^     Where  the  receiver 


2  Sterrett  v.  Second  Nat.  Bank, 
246  Fed.  753,  159  C.  C.  A.  55;  Booth 
V.  Clark,  17  How.  (U.  S.)  321,  15 
L.  Ed.  164;  Hale  v.  Allinson,  188 
U.  S.  56,  47  L.  Ed.  380,  23  Sup.  Ct. 
244;  Great  Western  Mining  Co.  v. 
Harris,  198  U.  S.  561,  573,  49  L.  Ed. 
1163,  25  Sup.  Ct.  770;  Keatley  v. 
Furey,  226  U.  S.  399,  403,  57  L.  Ed. 
273,  33  Sup.  Ct.  121. 

3  Bernheimer  v.  Converse,  206 
U.  S.  516,  534,  51  L.  Ed.  1163,  27 
Sup.  Ct.  755;  Converse  v.  Hamil- 
ton, 224  U.  S.  243,  256,  56  L.  Ed. 
749,  32  Sup.  Ct.  415,  Ann.  Cas. 
1913D,  1292. 

Sometimes  the  right  to  sue  in 
a  foreign  jurisdiction  is  based 
upon  the  theory  of  the  receiver 
having  title  as  the  successor  or 
representative  of  the  corporation 
upon  the  rendition  of  a  decree  of 
dissolution.  American  Nat.  Bank 
v.  National  Benefit,  etc.,  Co.,  70 
Fed.  420;  Avery  v.  Boston  Safe 
Deposit  &  Trust  Co.,  72  Fed.  700; 
Planters'  Bank  v.  Bass,  2  La.  Ann. 
430. 

A  receiver  under  the  National 
Banking  Act  has  been  regarded 
as  a  "statutory  assignee"  to  col- 
lect the  assets  of  the  bank.  Na- 
tional Bank  v.  Kennedy,  17  Wall. 
(U.  S.)  19,  21  L.  Ed.  554. 

Where  the  plaintiff  is  the  tem- 
porary   agent    and    receiver,    and 


under  the  statute  "the  statutory 
successor  of  the  corporation  for 
the  purpose  of  winding  up  the 
affairs,"  he  may  maintain  an  ac- 
tion in  a  foreign  jurisdiction. 
Relfe  V.  Rundle,  103  U.  S.  222,  26 
L.  Ed.  337. 

A  bank  receiver  appointed  un- 
der a  Washington  statute  was 
termed  a  "quasi  assignee  for  cred- 
itors/' and  declared  by  the  Massa- 
chusetts courts  to  be  "the  owner 
of  the  legal  title  to  this  fund  as  a 
trustee  for  the  creditors"  and  al- 
lowed to  sue  in  that  state.  How- 
arth  V.  Lombard,  175  Mass.  570, 
49   L.  R.  A.  301,  56  N.  E.  888. 

Where  the  receiver  of  a  foreign 
bank  was  by  the  statutes  of  that 
state  vested  with  the  title  to  its 
property  and  the  liability  of  the 
stockholders  of  the  banking  cor- 
poration was  a  secondary  liability 
to  be  enforced  for  the  benefit  of 
its  creditors,  the  receiver  may  en- 
force such  liability  in  another 
state  wherein  a  stockholder  re- 
sides. In  such  circumstances  the 
receiver  is  not  a  mere  custodian, 
but  a  quasi-assignee,  and  the  stat- 
utory liability  of  the  stockholders 
is  an  asset  of  the  insolvent  bank 
"the  title  to  which  was  in  said  re- 
ceiver as  a  trust  fund  for  the  pur- 
i;ose  of  satisfying  the  claims"  of 
creditors.     Howarth  v.  Angle,  162 
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would  not  be  entitled  to  maintain  a  suit  in  the  jurisdic- 
tion of  Ms  appointment,  he  can  not  maintain  the  same 
kind  of  an  action  in  a  foreign  jurisdiction.^ 

Where  it  is  held  that  the  statute  confers  no  title  to  the 
bank's  assets,  he  will  be  denied  the  right  to  maintain  a 
suit  in  a  foreign  jurisdiction  to  recover  assets  of  the 
bank,  since  a  court  has  no  power  to  clothe  a  mere  chan- 
cery receiver  with  power  to  exercise  his  official  duties 
beyond  its  jurisdiction.  Every  jurisdiction  in  which  a 
receiver  seeks  to  subject  property  to  the  control  of  the 
receivership  court  has  a  right  and  power  to  determine 
for  itself  who  the  receiver  shall  be  and  to  make  such  dis- 
tribution of  funds  realized  within  its  own  jurisdiction 
as  will  protect  the  rights  of  local  creditors  therein.^  In 
respect  to  assessments  against  stockholders  of  national 
banks  it  is  held  that  the  Comptroller  of  the  Currency 
has  the  power  to  fix  the  amount  of  the  assessment  which 
they  shall  pay,  which  assessments  can  not  be  contro- 
verted.''    In  a  recent  case  in  Tennessee  it  was  held  in 

N.  Y.  179,  47  L.  R.  A.  725,  56  N.  E.  Where  under  the  statute  the  lia- 

489.     See,   also,   Howarth   v.   Ell-  bility    of    the    stockholder    of    an 

wanger,  86  Fed.  54.  insolvent  bank  on  his  stock  is  for 

The  receiver  must  show  such  a  the   benefit  of  the  creditors,   and 

legal  title  to  the  stockholders'  lia-  the  receiver  has  no  such  title  as 

bility    as    to    entitle    him    to    sue.  will  enable  him  to  sue  in  his  own 

King  V.    Cochran,   72   Vt.    107,   47  name,    he    can    not    sue    a    stock- 

Atl.  394.  holder  in  another  state.     Murtey 

In  Goss  V.  Carter,  156  Fed.  746,  v.   Allen,   71   Vt.    377,   76   Am.    St. 

84  C.  C.  A.  402,  it  was  held  that  Rep.  779,  45  Atl.  752. 

the  receiver  of  an  insolvent  bank  5  Sterrett  v.  Second  Nat.  Bank, 

had  the  legal  title  under  the  Ne-  246  Fed.  753,  159  C.  C.  A.  55. 

braska  laws   to  the   fund   created  6  Kennedy    v.    Gibson,    8    Wall, 

by  the  enforcement  of  the  stock-  (U.  S.)   498,  19  L.  Ed.  476;   Casey 

holders'     liability,     and     that     he  v.  Galli,  94  U.  S.  673,  24  L.  Ed.  168; 

therefore    could    maintain    an    ac-  United     States    ex    rel.     Citizens' 

tion  to  enforce  it  in  a  foreign  jur-  Natl.  Bk.  v.  Knox,  102  U.  S.  422, 

isdiction.  26  L.  Ed.  216;  Bushnell  v.  Leland, 

4  Evans  v.  Nellis,  187  U.  S.  271,  164  U.  S.  684,  41  L.  Ed.  598,  17  Sup. 

47  L.  Ed.  173,  23  Sup.  Ct.  74;  Mil-  Ct.  209;   Studebaker  v.  Perry,  184 

ler  V.  Amoretti    (Wyo.),  181   Pac.  U.  S.  258,  46  L.  Ed.  528,  22  Sup.  Ct. 

420.  463. 
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respect  to  an  attempt  by  the  superintendent  of  banks  of 
New  York  to  sue  stockholders  upon  a  stockhokler's  lia- 
bility in  Tennessee  that  inasmuch  as  under  the  New  York 
statute,  the  superintendent  of  banks  did  not  possess  the 
legal  title  to  the  bank's  assets  but  only  the  right  to  sue 
and  collect,"^  he  had  no  right"  to  maintain  such  a  suit  in 
Tennessee,  and  that  in  addition  his  rights  to  act  in  the 
matter  had  not  been  conferred  by  a  judicial  proceeding 
proceeding  under  any  statutory  proceedings  which  would 
make  operative  the  full  faith  and  credit  clause  of  the 
federal  constitution.^ 

It  is  not  necessary  to  make  all  of  the  stockholders  of 
an  insolvent  bank  parties  to  the  application  for  a  re- 
ceiver for  the  purpose  of  making  this  order  of  appoint- 
ment to  be  conclusive  in  another  state.  Such  a  judgment 
is  regarded  as  a  proceeding  in  rem  binding  upon  all  of 


7  Citing  La  Fayette  Trust  Co.  v. 
Higginbotham,  136  App.  Div.  747, 
121  N.  Y.  Supp.  489,  490;  Matter 
of  Union  Bank,  204  N.  Y.  313,  97 
N.  E.  737. 

8  Van  Tuyl  v.  Carpenter,  135 
Tenn.  629,  188  S.  W.  234.  The 
court  in  the  above  case,  speaking 
through  Chief  Justice  Neil,  said: 

"We  may  add  that  even  if  it  ap- 
peared that  the  foreign  superin- 
tendent of  banks,  or  statutory  re- 
ceiver, had  either  the  title  to  the 
assets,  or  power  given  him  by  the 
statute  of  his  state,  to  sue  in  a 
foreign  jurisdiction,  or  both,  we 
do  not  see  how  he  could,  in  a  for- 
eign jurisdiction,  sue  stockholders 
on  their  double  liability,  without 
a  previous  judicial  ascertainment, 
in  his  own  state,  in  a  suit  brought 
against  the  corporation,  showing 
debts  and  assets  and  the  necessity 
of   a   call   on   stockholders.     The 


possession  of  title  would  be  of  no 
importance  unless  the  amount  due 
could  be  ascertained.  Likewise, 
the  right  to  sue  in  a  foreign  state 
could  have  no  extraterritorial  ef- 
fect, save  as  an  incident  to  a 
judicial  proceeding  in  the  receiv- 
er's own  state,  purporting  to  con- 
fer that  right  under  statutory  au- 
thority; it  would  then  be  opera- 
tive, if  at  all,  under  the  full  faith 
and  credit  clause  of  the  federal 
constitution." 

The  court  in  the  above  case,  in 
answer  to  the  analogy  of  the  as- 
sessment by  the  comptroller  In 
national  bank  cases,  took  the  posi- 
tion that  the  cases  cited  in  note  6, 
supra,  were  not  precedents  in  fed- 
eral cases  because  it  was  claimed 
the  earliest  case  upon  which  the 
others  were  based  had  not  so  de- 
cided the  question.  That  position, 
however,  was  not  necessary  to  its 
decision. 
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the  world  as  far  as  title  to  the  assets  of  the  corporation 
are  concerned.^ 

9  Howarth  v.  Angle,  162  N.  Y.  179,  47  L.  R.  A.  725,  56  N.  E.  486. 


CHAPTER  XVL 

INSURANCE  COMPANIES,  BENEFICIAL  AND  FRATERNAL  SOCIETIES 
AND  BUILDING  AND  LOAN   ASSOCIATIONS  AND   THE  LIKE. 

1.    Appointment  of  the  Receiver. 

§  485.     General  Purpose  and  EflFect  of  Such  Receiverships. 

It  was  pointed  out  in  a  preceding  chapter,^  that  there 
was  a  somewhat  sharp  conflict  among  authorities  as  to 
the  power  of  a  court  of  equity,  relying  simply  upon  its 
inherent  authority  and  unaided  by  statutory  provision, 
to  appoint  a  general  receiver  of  a  corporation.  It  was 
shown  to  be  unanimously  conceded  that  such  a  court  had 
no  authority  to  dissolve  a  corporation  in  the  technical 
sense.  Also  it  was  shown  to  be  conceded  mth  practical 
unanimity  that  where  a  corporation  had  discontinued 
business  and  there  were  no  officers  to  manage  its  affairs 
a  receiver  might  be  appointed  to  conserve  the  corporate 
assets  until  proper  corporate  authority  could  be  pro- 
vided to  take  care  of  them  or  even  to  distribute  them 
equitably  among  those  to  whom  they  belong,  the  situa- 
tion being  such  as  to  make  it  practically  possible  for  the 
court  to  take  such  action  without  any  interference  with 
regular  corporate  officials.  Between  these  two  limits, 
however,  there  is  a  wide  divergence  of  opinion  as  to  the 
extent  to  which  courts  might  interfere  with  corporate 
management;  some  courts  refusing  to  interfere  at  all 
with  corporation  officers  actually  functioning;  others 
being  willing  to  allow  the  administration  of  the  receiver 
to  extend  to  the  actual  disruption  of  the  corporate  rela- 
tions among  the  parties,  though  he  might  not  necessarily 
have  been  appointed  with  such  an  object  in  view,  and 
still  others  stopping  at  various  stages  along  the  line. 

1  §  296  supra. 

( 1437  ) 
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There  is,  however,  a  class  of  corporations,  such  as 
insurance  companies,  benefit  and  fraternal  societies, 
building  and  loan  associations,  various  sorts  of  invest- 
ment companies,  and  the  like,  of  such  a  character  that 
the  appointment  of  a  receiver  almost  necessarily  means 
the  liquidation  of  the  company's  affairs.  This  result  is 
due  partly  for  the  reason,  just  as  was  pointed  out  in  the 
case  of  banks,  that  the  effect  of  the  appointment  upon 
the  general  public,  upon  whom  the  corporation  relies  for 
its  business,  is  such  as  to  ruin  the  company's  credit  and 
thus  practically  destroy  the  possibility  of  a  continuance 
of  its  business.  The  result  is,  however,  more  largely 
produced  by  the  fact  that  the  nature  of  the  business  of 
such  organizations  is  such  that  the  receiver  can  not  con- 
tinue it.  In  these  cases  the  business  consists  almost 
entirely  in  the  making  of  an  agreement  between  the  cor- 
poration and  its  member,  or  patron,  by  which,  in  con- 
sideration of  a  sum  of  money  to  be  paid  to  the  company 
periodically,  the  corporation  agrees  to  render  a  certain 
service  to  the  member,  or  patron,  at  some  time  in  the 
future  or  upon  the  happening  of  some  contingency.  On 
the  appointment  of  a  receiver,  at  least  on  the  ground  of 
insolvency,  contracts  of  this  sort  immediately  terminate; 
the  company  can  not  perform  its  end  of  the  agreement; 
members,  or  patrons,  are  no  longer  called  upon  to  make 
their  payments ;  and  the  contracts  are  adjusted  as  of  the 
time  when,  according  to  the  statute  or  the  practice  of 
equity,  the  equities  attach  in  the  administration  of  the 
estate.  Practically  all  of  the  revenues  of  the  concern 
are  thus  cut  off  and  nothing  remains  possible  but  liqui- 
dation. In  the  case  of  an  application  for  a  receiver  over 
a  building  and  loan  association,  the  matter  was  stated  as 
follows :  * '  It  should  also  be  remembered  that  the  moment 
one  of  those  building  and  loan  associations  is  declared 
insolvent  that  moment  its  right  to  collect  the  monthly  or 
weekly  payments  from  its  members  ceases  and  the  mort- 
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gages  of  the  borrowing  members  at  once  become  due  and 
payable  and  may  be  foreclosed.  In  such  event  the  entire 
purpose  of  the  association  fails  and  thus  results  in  an 
entire  dissolution  of  the  existing  contractual  relations 
between  the  association  and  its  members  except  for  the 
purpose  of  liquidating  its  affairs.  ...  To  dissolve  the 
plaintiff  corporation  is  precisely  what  the  interveners 
are  attempting  to  do  in  the  action  pending  in  the  dis- 
trict court.  It  is  true  that  in  attempting  to  meet  that 
contention  counsel  for  the  interveners  insisted  at  the 
hearing  that  to  appoint  a  receiver  to  wind  up  the  affairs 
of  the  corporation  does  not  necessarily  dissolve  it.  Let 
it  be  conceded  that  technically  this  contention  may  ordi- 
narily be  true,  yet  where  a  corporation  like  a  building  and 
loan  association  has  no  capital  except  such  as  is  derived 
from  its  members  and  where  all  of  its  affairs  must  neces- 
sarily cease  and  its  membership  necessarily  be  released 
from  all  of  their  obligations  to  the  association,  and  thus 
logically  must  also  cease  to  continue  as  members  except 
for  the  purposes  of  liquidation,  the  result  of  appointing 
a  receiver  for  the  purpose  prayed  for  by  interveners  is 
manifestly  nothing  short  of  a  complete  dissolution  of  the 
corporation.  It  is  useless,  therefore,  to  seek  to  disguise 
the  fact  by  the  mere  use  of  words. '  '^ 

2  Union  Sav.  &  Inv.  Co.  v.  Dis-  The   mortgage   indebtedness   of 

trict  Court,  44  Utah  397,  Ann.  Cas.  the     borrowing     members     of     a 

1917A,  821,  140  Pac.  221;    Law  v.  building  and   loan  association  be- 

Waldron,  230  Pa.  St.  458,  Ann.  Cas.  comes   immediately   due   upon   its 

1912A,     467,     79     Atl.     647;     Weir  receivership  in  a  winding  up  suit. 

V.    Granite    State,    etc.,    Assn.,    56  Graves   v.    Seifried,   31   Utah   203, 

N.  J.  Eq.  234,  38  Atl.  643;   Curtis  87  Pac.  674. 

V.    Granite    State,    etc.,    Assn.,    69  The  appointment  of  a   receiver 

Conn.   6,    61   Am.    3t.    Rep.   17,   36  for  an  insolvent  building  and  loan 

Atl.     1023;      Mason     v.     Supreme  society  causes  the  debts  and  mort- 

Court,    etc.,    77    Md.    483,    39    Am.  gages  due  the  concern  to  mature, 

St.  Rep.  433,  27  Atl.  171;   Preston  and    become    at    once    collectible. 

V.    Albee,    120    App.    Div.    89,    105  Strauss    v.    Carolina,    etc.,    Loan 

N.    Y.    Supp.    33;    Preston    v.    Ar-  Assn.,  117  N.  C.  308,  23  S.  E.  450, 

thur,  120  App.  Div.  94,  105  N.   Y.  53   Am.  St.   Rep.  585,  30   L.   R.  A. 

Supp.  37.  693. 
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So  generally  is  it  recognized  that  liquidation  of  its 
affairs  and  thus,  practical  dissolution  of  the  corporation, 
is  the  necessary  consequence  of  the  appointment  of  a  re- 
ceiver of  a  corporation  of  this  class  that  it  has  been  held 
that  a  receiver  will  not  be  appointed  to  manage  its  busi- 
ness when  liquidation  is  not  desired.^ 

§  486.    Appointment  Under  Special  Statutes  Relating  to  Such 
Organizations. 

For  the  most  part,  however,  courts  are  freed  from  the 
necessity  of  wrestling  with  this  problem  unaided.  In 
practically  every  jurisdiction  statutes  have  been  passed 
dealing  especially  with  this  class  of  corporations.  Be- 
cause of  their  peculiar  relations  to  the  public  and  the 
dangers  to  the  public  inherent  in  careless  or  corrupt  man- 
agement of  their  affairs,  it  is  universally  recognized  that, 
under  its  police  power,  the  state  may  exercise  extensive 
visitorial  and  regulatory  supervision  over  the  manage- 
ment of  such  concerns.^  Usually  there  is  created  a  state 
supervisory  officer  or  department;  the  corporations  are 
required  to  make  frequent  detailed  reports  to  the  officer 
or  department;  the  state  authority  is  empowered  to  de- 
mand the  correction  or  elimination  of  methods  of  busi- 
ness considered  wrongful  or  precarious,  and  under  cer- 
tain conditions  to  take  command  of  the  corporate  affairs 
or  petition  a  court  to  appoint  a  receiver  to  do  so  for  the 

The  receiver  of  a  building  and  51  Am.  St.   Rep.  787,  29   L.   R.  A. 

loan  association  has  no  authority  127,  21  S.  E.  537. 
to  collect  dues  maturing  after  his  3  Kingston  v.  Home  Life  Ins.  Co. 

appointment.     Heyne  v.   Franklin  of   America    (Del.    Ch.),    101    Atl. 

Saving  Fund  &  Loan  Assn.  (Pa.),  898. 
8  Atl.  845.  1  See    Head   v.    Providence    Ins. 

Upon     the     receivership     of     a  Co.,  2   Cranch,   127,  167,  2   L.   Ed. 

building    and    loan    association    a  229;  Royal  Arcanum  v.  Green,  237 

member  who  is  a  mortgagor,  is  no  U.  S.  531,  542,  543,  59  L.  Ed.  1089, 

longer  under  any  obligation  to  pay  L.    R.   A.   1916A,   771,   35   Sup.   Ct. 

monthly   dues   accruing   after   the  724;  Barnitz  v.  Beverly,  163  U.  S. 

commencement    of    the    receiver-  118,  127,  128,  41  L.  Ed.  93,  16  Sup. 

ship.    Buist  V.  Bryan,  44  S.  C.  121,  Ct.  1042. 
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purposes  of  liquidation  and  dissolution.  These  statutes 
are  passed  for  the  benefit  of  the  corporations  as  well  as 
of  the  public.  It  is  the  existence  of  the  statutes  that  gives 
the  public  confidence  in  the  institutions  and  thus  enables 
them  to  extend  their  universally  recognized  benefits  to  a 
community.  Not  the  least  effective,  in  this  way,  of  the 
usual  statutory  details  are  provisions  giving  the  corpora- 
tions time  and  opportunity  to  correct  faulty  methods  and 
conditions  at  the  suggestion  of  the  state  authority  before 
they  can  be  subjected  to  the  harsh  treatment  of  a  re- 
ceivership. In  the  case  from  which  we  quoted  above-  as 
to  the  necessary  outcome  of  a  receivership  over  such  cor- 
porations the  court,  following  its  comments  on  that  point, 
says  :  *  *  Such  being  the  unavoidable  result,  the  state  may 
well  make  some  special  effort  for  the  purpose  of  inducing 
building  and  loan  associations  to  conduct  their  business 
prudently,  honestly,  and  safely;  that  in  case  such  is  not 
done  some  official  with  authority  to  investigate  their 
affairs  may  detect  any  wrongdoing,  and  may  thus  require 
speedy  action  on  the  part  of  the  association  to  correct 
such  wrongs,  and  again  place  its  business  affairs  upon  a 
safe  basis ;  that  if  this  can  not  be  done,  then  that  such 
officers  go  into  the  proper  court  and  wind  up  the  affairs 

2  Union  Sav.  &  Inv.  Co.  v.  Dis-  after  giving  notice  to  a  building 
trict  Court,  44  Utah  397,  Ann.  Cas.  and  loan  association  requesting  it 
1917A,  821,  140  Pac.  221.  Under  to  correct  certain  illegal  practices 
the  statute  the  state  insurance  specified,  and  stating  that  the  as- 
commissioner  may  apply  for  an  sets  of  the  association  are  insuffi- 
order  directing  that  an  insurance  cient  to  justify  a  continuance  ol 
company,  which  has  violated  the  business,  may  maintain  a  bill  for 
statute,  show  cause  why  he  should  the  appointment  of  a  receiver  for 
not  take  possession  of  its  prop-  such  association  under  the  Illinois 
erty  and  conduct  its  business,  and  statute,  although  the  attorney  gen- 
for  such  relief  as  the  interests  of  eral  gives  his  opinion  that  a  cer« 
policy  holders,  creditors,  stock-  tain  by-law  of  the  association  on 
holders,  or  the  public  may  require.  which  the  auditor  based  his  con- 
Wright  v.  State  Mut.  Life  Ins.  Co.  elusion  as  to  the  illegal  practice 
(Ga.),  83  S.  E.  666.  is  valid.     Illinois  Bldg.  &  L.  Asso. 

The  auditor  of  public  accounts,  v.  People,  Gare,  173  lU.  638. 
II  Rec— 91 
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of  the  corporation  and  distribute  its  assets  among  its 
members  and  other  creditors,  if  it  has  any,  and  finally  to 
prevent  needless  and  expensive  litigation  on  the  part  of 
perhaps  only  one  or  a  small  number  of  dissatisfied  non- 
borrowing  shareholders  to  the  detriment  of  a  much  larger 
number  of  borrowing  members  whose  interests  should  not 
be  jeopardized  by  unnecessary  litigation.  It  requires  no 
argument  to  demonstrate  that  such  protection  on  the  part 
of  the  state  must  result  in  adding  both  confidence  in  and 
stability  to  such  associations.  In  one  sense,  therefore,  a 
large  portion  of  the  public  may  be  both  interested  and 
benefited  either  directly  or  indirectly  by  the  protection 
that  the  state  offers.  .  .  .  The  question  we  must  de- 
cide is  whether  every  dissatisfied  shareholder  may  go  into 
a  court  at  any  time  and  ask  that  court  to  wind  up  the 
affairs  of  a  building  and  loan  association  so  that  he  may 
at  once,  or  as  soon  as  the  business  affairs  of  the  associa- 
tion can  be  wound  up,  obtain  the  withdrawal  value  of  his 
shares  and  in  so  doing  arrest  and  frustrate  the  entire 
scheme  and  purpose  of  the  association  and,  as  we  have 
seen,  dissolve  all  of  the  existing  contractual  relations  be- 
tween the  association  and  its  members  except  for  the  pur- 
pose of  liquidation  without  giving  the  association  the 
opportunity  contemplated  by  the  statute  to  correct  any 
evils  or  wrongs  that  may  exist  in  managing  its  affairs." 

§  487.    Whether  Such  Statutory  Regulatory  Systems  Are  Ex- 
clusive. 

Many  of  the  statutes  expressly  provide  that  a  receiver 
shall  not  be  appointed  over  any  such  corporation  except 
at  the  instance  of  the  state  authority  to  whom  is  given  the 
riglit,  or  even,  in  a  proper  case,  the  duty,  of  making  the 
application.  But,  whether  there  is  such  an  express  pro- 
vision in  the  statute  or  not,  it  is  generally  held,  on  the 
grounds  and  for  the  reasons  above  indicated,  that  such 
statutes  provide  an  exclusive  method  for  bringing  such 
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institutions  under  a  receivership  and  that  tlie  courts  have 
not  authority  to  appoint  receivers  at  the  instance  of  any- 
other  applicant.^ 

Where  the  statute  is  expressly  made  exclusive  it  is 
held  that  it  becomes  a  part  of  contracts  made  while  it  is 
in  force  and  thus  becomes  binding  upon  parties  to  the 
contract ;  and  that  one  who  has  accepted  benefits  from  the 
corporation  has  waived  his  right  to  object  to  the  provi- 
sions of  the  statute.^ 

The  Supreme  Court  of  Utah,  speaking  through  Justice 
Frick,^  in  passing  on  a  statute,  which  is  typical  of  the 
majority  of  statutes  bearing  on  this  subject,  set  forth  the 
reason  why  such  statutes  were  exclusive  remedies  where 
the  effect  of  the  proceeding  and  appointment  of  the  re- 
ceiver would  necessarily  result  in  a  dissolution  of  the 
building  and  loan  association.  He  said:  **It  is  settled 
law  that  the  power  to  wind  up  the  affairs  of  a  corporation 
and  to  dissolve  it  is  not  one  which  inheres  in  the  courts. 
It  is  therefore  contended  by  plaintiff's  counsel  that  where 
a  statute  prescribes  how  and  by  whom  an  action  to  wind 
up  the  affairs  of  a  business  corporation  and  to  dissolve 
it  shall  be  wrought,  such  a  statute  is  exclusive.    We  have 

1  Cummings    v.    Supreme    Coun-  company  if  insolvent  to  continue 

oil,  etc.,  247  Fed.  992;   Huntington  to  settle  losses  as  judgments  are 

County  Loan,  etc.,  Assn.  v.  Fulk,  obtained  against  it  or  settlements 

158  Ind.  113,  63  N.  E.  123;   Mason  are  made,  is  liable  to  result  inequit- 

V.  Supreme  Court,  etc.,  77  Md.  483,  ably  for  those  policy-holders  who 

3i>  Am.  St.  Rep.  433,  27  Atl.  171;  last     obtain     judgments     or     last 

Ulmer    v.    Falmouth    Loan,    etc.,  agree  on  the  amount  due;  and  the 

Assn.,    93    Me.    302,    45    Atl.    32;  court  may  at  the   suit  of  the  in- 

Union  Sav.  &  Inv.  Co.  v.  District  surance   commissioner,    appoint   a 

Court,    44    Utah    397,    Ann.    Cas.  receiver.       Cutting     v.     American 

1917A,  821,  140  Pac.  221.    See  Peo-  Ins.   Co.,   197  Mass.   131,  83   N.   E. 

pie  V.  Lowe,  117  N.  Y.  175,  22  N.  E.  396. 

1016.  2  Cummings    v.    Supreme    Coun- 

An    insurance    company    is    not  cil,  etc.,  247  Fed.  992. 

withdrawn    from    the    purview    of  3  Union    Savings    &    Investment 

the    statute    by    ceasing   to    write  Co.  v.  District  Court,  44  Utah  397, 

new    business;     to    allow    such    a  Ann.  Cas.  1917A,  821,  140  Pac.  221. 
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no  statute  autliorizing  our  courts  to  dissolve  a  corporation 
without  its  consent,  that  is,  without  the  consent  of  its 
duly  authorized  officers,  altliough  we  have  a  statute 
authorizing  such  to  be  done  upon  the  application  of  the 
officers  of  the  corporation.  Comp.  Laws  1907,  §§  3661  to 
3667  inclusive.  We  also  have  a  statute  in  case  a  cor- 
poration has  been  dissolved  or  is  insolvent,  or  has  for- 
feited its  corporate  rights,  which  authorizes  the  court  to 
appoint  a  receiver  for  such  defunct  corporation.  The 
only  statute,  therefore,  that  we  have  which  in  terms 
authorizes  a  court  to  dissolve  a  corporation  without  its 
consent,  that  is,  to  'wind  up  its  affairs,'  is  section  400, 
supra.  There  is  therefore,  much  force  to  the  contention  of 
plaintiff's  counsel  that  the  method  provided  by  the 
statute,  where  one  is  provided,  to  dissolve  a  corporation 
is  exclusive. 

''There  are,  however,  other  cogent  reasons  why  the  pro- 
visions of  our  statutes  relating  to  building  and  loan  asso- 
ciations should  be  followed.  While  the  particular  meth- 
ods followed  by  the  plaintiff  in  its  transactions  with  its 
members  are  not  set  forth,  yet  we  may  take  judicial 
notice  of  the  general  purpose  of  such  associations,  and, 
in  a  general  way  at  least,  are  charged  with  knowledge  of 
their  methods  of  conducting  business.  We,  therefore, 
judicially  know  that  such  associations,  as  a  general  thing, 
have  a  large  membership,  that  is,  a  large  number  of 
shareholders ;  that  in  becoming  a  shareholder  the  appli- 
cant usually  is  required  to  pay  only  a  very  small  amount, 
and  that  by  making  a  large  number  of  monthly  or  weekly, 
payments,  as  the  case  may  be,  the  member,  after  a  series 
of  years,  pays  up  his  stock;  that  when  his  shares  are 
fully  paid  up  he  can  draw  the  par  or  actual  value  thereof, 
or  he  may  borrow  from  the  association  in  advance  of 
such  payments  an  amount  equal,  or  nearly  so,  to  the  par 
value  of  his  stock;  that  the  money  is  usually  borrowed 
for  the  purpose  of  building  a  home,  which  home,  together 
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-with  the  borrower's  stock,  may  be  mortgaged  and  pledged 
as  security  for  the  payment  of  the  loan,  and  that  such 
loans  are  usually  paid  off  in  monthly  or  weekly  payments 
as  aforesaid;  that  provisions  are  also  usually  made  for 
the  withdrawal  by  members  under  certain  conditions,  and 
when  this  is  the  case  a  member  may  withdraw  and  receive 
the  accrued  value  of  his  shares  at  the  time  of  such  with- 
drawal. 

''The  general  scheme  and  purpose  of  such  associations, 
therefore,  is  to  permit  persons  mthout  either  ready  or 
large  means  to  obtain  sufficient  money  to  build  homes 
and  to  pay  for  them  in  small  payments  at  stated  intervals 
of  time.  A  building  and  loan  association  honestly,  effi- 
ciently, and  safely  conducted  may  therefore  be  of  great 
benefit  to  any  community,  and  more  particularly  to  one 
where  there  are  a  large  number  of  wage-earners.  The 
state,  under  its  police  power,  may  thus  assert  the  right  to 
exercise  some  rights  of  inspection  and  supervision  over 
building  and  loan  associations,  as  well  as  over  banks, 
which  it  may  not  deem  necessary  with  respect  to  corpora- 
tions organized  for  profit  generally.  In  view,  therefore, 
that  as  a  general  thing  there  are  a  considerable  number' 
of  persons  who  are  without  means,  or,  at  least,  without 
ready  means,  who  become  members  of  such  associations, 
and  that  they  do  so  for  the  purpose  of  building  moderate 
and  inexpensive  homes,  the  state  may  well,  for  their 
benefit  and  protection,  throw  some  safeguards  around 
such  associations,  and  require  one  or  more  state  officers  to 
perform  some  special  duty  or  duties  with  regard  to  them. 
In  this,  like  in  a  number  of  other  states,  therefore,  there 
are  statutes  requiring  such  associations  to  file  with  a  cer- 
tain state  officer  and  publish  periodical  statements  show- 
ing their  financial  condition ;  that  certain  officers  may  at 
any  time  examine  into  their  financial  affairs,  and,  if  found 
in  an  unsatisfactory  or  unsafe  condition,  may  require  such 
associations  to  remedy  any  defects  and  to  comply  with 
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the  statutes,  and  upon  failure  to  do  so  a  particular  officer 
named  shall  go  into  court  and  wind  up  their  affairs  and 
collect  the  assets  for  the  use  and  benefit  of  those  who  may 
perhaps  be  financially  or  otherwise  unable  to  protect  their 
own  interests,  which  individually  may  not  be  great. 

''In  this  connection  it  should  also  be  remembered  that 
the  moment  one  of  those  building  and  loan  associations  is 
declared  insolvent,  that  moment  its  right  to  collect  the 
monthly  or  weekly  payments  from  its  members  ceases, 
and  the  mortgages  of  the  borrowing  members  at  once  be- 
come due  and  payable  and  may  be  foreclosed.  In  such 
event  the  entire  purpose  of  the  association  fails,  and  thus 
results  in  a  dissolution  of  t^^e  existing  contractual  rela- 
tions between  the  association  and  its  members  except  for 
the  purpose  of  liquidating  its  affairs.  Upon  these  propo- 
sitions, so  far  as  we  know,  there  is  no  diversity  of  opinion. 
See  Weir  v.  Granite,  etc.,  Ass'n,  56  N.  J.  Eq.  234,  38  Atl. 
643 ;  Curtis  v.  Granite,  etc.,  Ass'n,  69  Conn.  6,  36  Atl.  1023, 
61  Am.  St.  Rep.  17;  Strauss  v.  Carolina,  etc.,  Ass'n,  117 
N.  C.  308,  23  S.  E.  450,  30  L.  R.  A.  693,  53  Am.  St.  Rep. 
585;  and  Endlich  on  B.  &  L.  Ass'ns,  §  523.  A  number  of 
cases  are  cited  in  the  foregoing  cases  and  by  Mr.  Endlich, 
to  which  we  need  not  specially  refer." 

And  w^here  the  statutes  of  the  state  under  which  a 
fraternal  insurance  association  is  formed  provide  for  the 
method  in  which  such  organizations  shall  be  conducted 
and  the  method  of  their  dissolution  and  the  proceedings 
looldng  toward  the  protection  of  all  parties  interested, 
such  statutes  will  be  deemed  as  part  of  the  contracts 
issued  by  the  association  and  binding  upon  the  courts.^ 

To  hold  that  such  a  statute  grants  to  the  designated 
state  officials  the  exclusive  right  to  apply  for  such  ap- 
jjointment  does  not  make  the  statute  obnoxious  to  a  state 

-1  Cummings    v.    Supreme    Conn-      of  Royal  Arcanum  v.  Hobart,  214 
cil    of    Royal    Arcanum,    247    Fed.       Fed.  385,  157  C.  C.  A.   11. 
C92.     See    also.    Supreme    Council 
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constitutional  requirement  to  the  etfect  that  the  courts  of 
the  state  shall  be  opon  on  equal  terms  to  all  its  citizens. 
In  answering  an  argument  of  that  character,  the  court  in 
a  recent  case"'  said :  "'It  is  now  too  well  settled  to  require 
further  elucidation  that  state  constitutions  are  not  in- 
tended as  grants  but  merely  as  limitations  of  powers. 
What  is  said,  therefore,  in  the  section  just  referred  to 
about  courts  having  to  be  open  to  all  is  merely  a  reitera- 
tion of  the  pre-existing  common-law  right  with  a  limita- 
tion preventing  the  legislature  from  in  any  way  impair- 
ing or  curtailing  that  right.  It  was  not  intended,  by 
adopting  that  and  similar  sections  usually  found  in  con- 
stitutions, to  change  the  law  with  respect  to  certain  rights 
which  are  vested  in  the  state,  which  alone  can  exercise 
sovereign  powers.  For  instance,  an  individual  may  not 
sustain  an  action  and  assail  the  right  of  a  corporation, 
which  is  a  creature  of  the  state,  to  continue  its  business, 
although  such  corporation  may  transcend  its  corporate 
powers  or  rights.  Such  matters  are  still  left  in  the  hands 
of  the  sovereign  state  to  be  dealt  with  as  maj^  seem  best 
to  it,  and  the  state  may  not  be  interfered  with  by  any 
dissatisfied  stockholder  except  to  arrest  or  prevent  a 
wrong  done  or  contemplated  by  the  corporation  in  the 
courts." 

Nor  is  a  federal  question  raised,  so  as  to  give  a  federal 
court  jurisdiction  of  an  application  for  a  receiver,  on  the 
ground  of  insolvency,  or  mismanagement,  or  some  similar 
circumstance,  where  there  is  not  diversity  of  citizenship 
or  some  other  reason  for  giving  it  jurisdiction,  by  the  con- 
tention that  the  exclusive  statute  violates  the  fourteenth 
amendment  of  the  constitution  of  the  United  States  and 
impairs  ''the  power  of  courts  to  aii'ord  equitable  relief" 
by  preventing  "its  use  in  favor  of  one  property  owner 
while  preserving  it  for  the  benefit  of  others."  The  proper 

5  Union  Sav.  &  Inv.  Co.  v.  District  Court,  44  Utah  397,  Ann.  C:;^. 
1917A,  821,  140  Pac.  221. 
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way  to  test  that  question  would  be  to  submit  the  question 
first  to  a  state  court  and,  in  the  event  of  an  adverse  deci- 
sion, to  appeal  to  the  United  States  Supreme  Court.  *  *  The 
presumption  ...  is  that,  if  such  limitations  are  objec- 
tionable because  unconstitutional,  the  [state]  courts  will 
so  declare  when  the  question  is  brought  before  them."^ 


§488.     Appointment    Not    Made    Under    Special    Statutory 
Authority. 

Even  where  there  is  in  force  a  statute  such  as  the 
statutes  above  referred  to  it  has  been  held  that  the  cor- 
poration may  waive  the  statute  and  consent  to  the  ap- 
pointment at  the  instance  of  a  creditor,  stockholder,  mem- 
ber, or  other  similarly  qualified  party.^  A  company  that 
has  consented  to  the  appointment  of  a  domiciliary  re- 
ceiver and  of  an  ancillary  receiver  in  a  foreign  state  can 
not  raise  a  question  as  to  the  validity  of  the  appointment 
at  the  time  of  distribution.^    Further  it  is  held  that  the 


6  Supreme  Council,  etc.,  v.  Ho- 
bart,  244  Fed.  385,  157  C.  C.  A.  11. 

iBroadwell  v.  Inter-Ocean 
Homestead,  etc.,  Assn.,  161  111. 
327,  43  N.  E.  1067;  Illinois  Bldg., 
etc..  Association  v.  People,  173  111. 
638,  50  N.  E.  1007;  People  v.  Lowe, 
117  N.  Y.  175,  22  N.  E.  1016;  Falls 
V.  Anglo-Teutonia  Bldg.  &  Loan 
Assn.,  105  Tenri.  18,  58  S.  W.  325. 

2  Central  Life  Securities  Co.  v. 
Smith,  236  Fed.  170,  149  C.  C.  A. 
360. 

In  this  case  the  defendant  com- 
pany was  not  itself  engaged  in  in- 
surance business  but  was  the 
owner  of  the  controlling  interest 
in  an  insurance  company  and  its 
charter  declared  its  principal  busi- 
ness to  be  insurance.  It  was  held 
to  be  subject  to  statutes  appli- 
cable to  insurance  companies.  In 
the  petition  certain  allegations  of 


fraud  were  included  in  the 
charges  on  which  the  application 
was  founded,  and  the  order  of  ap- 
pointment recited  that  it  was 
made  without  prejudice  to  those 
claiming  rights  under  the  trans- 
actions alleged  to  be  fraudulent. 
The  company's  contention  for  a 
vacation  of  the  receivership  was 
based  upon  this  reservation  in 
the  decree.  It  was  held  that  there 
were  other  charges  in  the  appli- 
cation sufficient  to  warrant  the  ap- 
pointment regardless  of  the  truth 
or  falsity  of  the  charges  of  fraud. 
Where  a  fraternal  society  ap- 
peared and  obtained  modifications 
of  the  order  appointing  a  receiver, 
it  is  not  in  a  position  to  claim 
that  the  omission  to  give  it  notice 
prejudiced  its  rights.  Supreme 
Council  of  Royal  Arcanum  v.  Ho- 
bart,  244  Fed.  385,  157  C.  C.  A.  11. 
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right  to  object  to  the  appointment  of  a  receiver  at  the 
instance  of  a  party  other  than  the  state  authority  belongs 
to  the  state  alone,  at  least  to  the  extent  of  warranting  the 
appointment  over  the  objection  of  the  corporation,  or 
association,  when  the  state  authority  expressly  waives 
objection  to  such  appointment.^  In  the  absence  of  such 
an  exclusive  statute  courts  have  exercised  the  right  to 
appoint  receivers  over  such  companies,  on  various 
grounds.  The  appointment  may  be  based  upon  the  in- 
herent power  of  a  court  of  equity,'*  subject,  of  course,  to 


3  Dill  V.  Supreme  Lodge,  Knights 
of  Honor,  226  Fed.  807.  See  Cum- 
mings  V.  Supreme  Council  of 
Royal  Arcanum,  247  Fed.  992. 

4  In  a  case  involving  a  fraternal 
benefit  association,  the  court  said: 
"While  it  is  true  that  this  is  a 
corporation,  yet  it  is  not  a  busi- 
ness corporation,  nor  a  corjiora- 
tion  for  the  purpose  of  doing  busi- 
ness for  a  profit.  .  .  .  We 
might  properly  call  it  a  charity  in 
the  nature  of  a  trust  fund  to  pro- 
vide in  the  case  of  death  for  the 
survivors  of  the  deceased  mem- 
bers. That  courts  of  equity  have 
jurisdiction  in  all  cases  of  trust 
is  elementary."  Dill  v.  Supreme 
Lodge,  etc.,  226  Fed.  807. 

In  a  building  and  loan  associa- 
tion case,  the  court  said:  "The 
whole  scheme  of  building  associ- 
ations is  that  of  a  corporate  co- 
partnership whereby  are  gathered 
into  a  common  fund  and  loaned  as 
such  the  money  of  many  individ- 
uals. The  interest  of  each  stock- 
holder in  the  sums  thus  collected 
and  loaned  is  as  direct  as  if  no 
corporation  intervened.  The  cor- 
poration has  no  function  or  power 
except  to  loan  out  these  gathered 
suras  and  return  the  avails  thereof 
into  the  hands  of  the  contributors. 


If  the  stockholder  of  a  corporation 
or  a  partner  in  copartnership  can 
rightfully  invoke  the  aid  of  equity 
to  administer  the  assets  of  the 
corporation  or  copartnership  when 
such  power  seems  essential  to  the 
conservation  of  the  assets  I  can 
see  no  reason  why  the  complain- 
ant is  not  entitled  to  a  like  aid. 
That  the  relief  will  be  afforded  to 
stockholders  and  copartners  upon 
a  proper  showing  is  not  seriously 
denied."  Towle  v.  American  Bldg. 
L.  &  I.  Soc,  60  Fed.  131. 

A  court  of  equity  has  no  juris- 
diction to  dissolve  a  solvent  bene- 
ficial assessment  association  and 
appoint  a  receiver  of  it  on  the 
ground  of  mismanagement,  fraud, 
and  the  abuse  of  corporate  powers. 
Mason  v.  Supreme  Court  of  Equi- 
table League,  77  Md.  483,  39  Am. 
St.  Rep.  433,  27  Atl.  171. 

The  case  of  Hoboken  Bldg.  Asso. 
V.  Martin,  13  N.  J.  Eq.  427,  is  de- 
voted to  a  discussion  as  to  the 
rights  and  interests  of  share- 
holders and  the  mortgagors  in  the 
society  and  the  parties  and  the 
rights  of  adjustment  with  refer- 
ence to  the  peculiar  facts  of  the 
case. 

In  Frostburg  Bldg.  Asso.  v. 
Stark,  47  Md.  338,  application  was 
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the  restrictions  against  a  court  of  equity  dissolving  a 
corporation  in  the  absence  of  statutory  authority  or  upon 
authority  of  a  statute  applicable  to  corporations  in  gen- 
eral.^ The  usual  ground  for  the  appointment  is  misman- 
agement or  maladministration  on  the  part  of  the  officers, 
productive  of  insolvency  or  a  condition  approaching  in- 
solvency  and  impossibility   of  continuing  in   business.*^ 


made  by  stockholders  for  a  re- 
ceiver of  the  corporation,  alleging 
gross  and  fraudulent  mismanage- 
ment of  the  affairs  of  the  associa- 
tion, violation  of  its  charter  and 
by-laws  by  the  officers,  embezzle- 
ment by  the  secretary,  misappio- 
priation  by  one  of  the  directors, 
and  that  the  directors  had  refused 
to  take  steps  to  recover  the  amount 
due  from  the  defaulting  officers, 
vi^ere  doing  business  without  a 
treasurer  and  without  a  bonded 
secretary,  and  that  the  corpora- 
tion was  insolvent.  Under  these 
allegations  the  court  appointed  a 
receiver  and  the  appointment  was 
held  proper  on  appeal. 

Low  Street  Bldg.  Asso.  No.  6  v. 
Zucker,  48  Md.  448,  was  a  case  ad- 
justing the  rights  between  the 
mortgagor  and  mortgagee  and 
holding  that  the  mortgagor  could 
not  be  called  upon  to  contribute 
to  the  losses  and  liabilities  of  the 
association. 

In  Christian's  Appeal,  102  Pa. 
184,  the  court  say  that  the  ap- 
pointment of  a  receiver  to  admin- 
ister the  assets  of  an  insolvent 
association  may  be  strictly  regu- 
lar, but  where  the  same  result 
may  be  more  directly,  and  equally 
as  well,  attained  by  an  assign- 
ment, the  latter  course  should  be 
lollowed. 

Where  the  active  operations  of 


a  company  have  ceased  and  its 
affairs  are  in  course  of  settlement 
under  the  direction  and  control  ot 
a  court  of  equity,  it  is,  to  all  prac- 
tical purposes,  equivalent  to  a 
dissolution  of  the  corporation. 
Peters  Bldg.  Asso.  No.  5  v. 
Jaecksch,  57  Md.  198. 

The  court  is  averse  to  appoint- 
ing a  receiver  without  notice. 
Frostburg  Bldg.  Asso.  v.  Stark,  47 
Md.   338. 

5  Stevens  v.  Empire  Casualty 
Co.,  180  Fed.  283. 

6  See  Dill  v.  Supreme  Lodge, 
etc.,  226  Fed.  807;  Towle  v.  Amer- 
ican B.  L.  &  I.  Soc,  60  Fed.  131; 
Frostburg  Bldg.  Assn.  v.  Stark, 
47  Md.  338;  Kingston  v.  Home 
Life  Ins.  Co.  (Del.  Ch.),  101  Atl. 
898. 

Under  a  state  statute  defining 
"net  assets"  of  an  insurance  com- 
pany as  the  fund  available  for  the 
payment  of  its  obligations  in  the 
commonwealth  after  deducting 
therefrom  unpaid  losses  and 
"claims  for  losses"  it  was  held 
that,  for  the  purpose  of  determin- 
ing whether  or  not  a  company  was 
insolvent,  the  phrase  "claims  for 
losses"  included  all  pending 
claims  whether  disputed  by  the 
company  or  not.  Cutting  v.  Amer- 
ican Ins.  Co.,  197  Mass.  131,  83 
N.  E.  396. 

The  courts  of  a  state  have  power 
to  appoint  a  receiver  over  a  for- 
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Where  a  general  insurance  company  lias  ceased  to  do 
business  for  several  years  and  its  tinancial  condition  is 
such  as  to  make  it  unable  to  meet  statutory  requirements 
for  continuing  in  business,  a  receiver  may  be  appointed 
to  distribute  its  assets,'  A  corporation  organized  to  con- 
duct an  insurance  business,  but  which  has  done  nothing 
but  sell  stock  and  has  reached  such  a  condition  that  it  has 
become  certain  that  it  will  not  be  able  to  obtain  a  state 
license  to  engage  in  business  is  not  within  the  purview  of 
an  exclusive  insurance  statute  and  a  receiver  may  be 
appointed  over  its  affairs  on  general  equity  principles.^ 
The  possibility  of  irreparable  injury  through  loss  of  the 
corporate  assets  by  their  wrongful  transfer  to  another 
company''  or  removal  from  the  state^^^  may  warrant  the 
appointment. 


eign  fraternal  beneficiary  associa- 
tion where  all  its  property,  books, 
records,  etc.,  have  been  brought 
into  the  state,  and  its  business 
there  is  being  carried  on  by  per- 
sons assuming  to  act  as  its  offi- 
cers. Starr  v.  Bankers'  Union  of 
the  World,  81  Neb.  377,  129  Am. 
St.  Rep.  684,  116  N.  W.  61. 

7  Stevens  v.  Empire  Casualty 
Co.,  180  Fed.  283. 

A  receiver  of  building  and  loan 
associations  may  be  appointed 
after  expiration  of  three  years 
from  the  dissolution  (provided  for 
by  statute),  if  the  application  is 
made  before  such  expiration.  Hat- 
field V.  Cummings,  152  Ind.  280. 

■s  Court  has  jurisdiction  to  ap- 
point receiver  for  fire  insurance 
company,  unlicensed  to  do  busi- 
ness, and  merely  engaged  in  sell- 
ing stock,  regardless  of  the  stat- 
ute, exclusive  jurisdiction  not  be- 
ing in  the  insurance  department. 
Metropolitan  Fire  Ins.  Co.  v.  Mid- 


dendorf,    171    Ky.    771,    188    S.   W. 
790. 

'•  Stevens  v.  Empire  Casualty 
Co.,  180  Fed.  283. 

A  receiver  of  a  building  and 
loan  association  will  be  appointed 
pendente  lite,  where  a  void  gen- 
eral assignment  has  been  made  by 
the  directors  without  authority 
from  the  stockholders, — especially 
where  the  new  board  of  directors 
has  not  been  lawfully  elected. 
Powers  V.  Blue  Grass  Bldg.  &  L. 
Asso.,  86  Fed.  705. 

10  Supreme  Council,  etc.,  v.  Ho- 
bart,  244  Fed.  385,  157  C.  C.  A.  11. 

The  statement  made  in  the  opin- 
ion in  this  case  to  the  effect  set 
forth  in  the  text  was  not  neces- 
sary to  the  immediate  decision 
but  it  was  intended  to  be  the  law 
of  the  case  in  further  proceed-, 
Ings  and  is  therefore  not  obiter 
dictum.  However  the  case  later 
went  off  on  another  angle.  See 
Cummings  v.  Supreme  Council, 
etc.,  247  Fed.  992. 
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When  a  fraternal  benefit  association,  not  witliin  the 
purview  of  the  state  special  statute,  is  without  governing 
officers,  a  receiver  may  be  appointed  to  conserve  the 
assets  until  a  governing  organization  can  be  established 
and  in  the  meantime  may  be  empowered  to  collect  dues.^^ 
A  receiver  may  be  appointed  to  distribute  the  assets  of  a 
benevolent  organization  formed  for  a  purpose  not  within 
the  statute  governing  such  associations. i-  When  a  dis- 
tribution of  the  assets  of  a  building  and  loan  association 
among  its  general  creditors  under  an  assignment  for 
their  benefit  has  left  the  association  insolvent  a  receiver 
may  be  appointed  to  wind  up  its  affairs. ^^  In  cases  of 
dissolution  or  voluntary  liquidation,  a  court  of  equity 
has  the  same  authority  to  appoint  a  receiver  in  lieu 
of  or  to  supplant  liquidating  trustees  or  a  statutory 
liquidator  as  such  a  court  has  under  like  circumstances 
in  the  case  of  a  commercial  or  industrial  corporation.^^ 


11  Daniel  v.  Jones,  146  Ga.  583, 
91  S.  E.  665. 

12  Peltz  V.  Supreme  Chamber 
Order  of  Financial  Union  (N.  J.), 
19  Atl.  668. 

13  In  re  National  Savings,  Loan 
&  Building  Assn.  (Pa.),  9  Wkly. 
Notes  Cas.  79. 

11  Merchants'  &  Insurers'  Re- 
porting Co.  V.  Jones,  220  Fed.  791, 
136  C.  C.  A.  397;  Wright  v.  State 
Mut.  Life  Ins.  Co.,  142  Ga.  764,  765, 
83  S.  E.  666;  Decree,  Watkins  v. 
State  Mut.  Building  &  Loan  Ass'n., 
72  N.  J.  Eq.  829  (Ch.  1907),  66 
Atl,  920,  reversed;  Fitzgerald  v. 
State  Mut.  Building  &  Loan  Assn., 
74  N.  J.  Eq.  440,  69  Atl.  564;  Lamp 
V.  Homestead  Bldg.  Assn.,  62  W. 
Va.  56,  57  S.  E.  249;  State  v. 
Farmers'  &  Merchants'  Ins.  Co.  of 
Lincoln,  90  Neb.  664,  Ann.  Cas. 
1913B,  643,  134  N.  W.  284. 

Although  under  the  statute  the 
attorney    general    may    bring    an 


action  for  the  dissolution  of  an 
insolvent  insurance  corporation 
and  the  distribution  of  its  effects, 
yet  after  such  decree  has  been 
rendered,  if  under  the  circum- 
stances of  the  case  of  the  court 
in  its  discretion  believes  that  the 
object  of  the  action  would  be  bet- 
ter subserved  by  the  appointment 
of  a  receiver  to  wind  up  the  af- 
fairs than  by  permitting  the  busi- 
ness to  be  closed  by  the  managers 
or  directors  of  the  insolvent  cor- 
poration as  trustees  as  authorized 
by  the  statute  it  is  within  the 
power  of  the  court  to  appoint  a 
receiver.  State  v.  Farmers'  & 
Merchants'  Ins.  Co.  of  Lincoln,  90 
Neb.  664,  Ann.  Cas.  1913B,  643, 
134  N.  W.  284. 

Where  the  directors  of  a  build- 
ing and  loan  association  pending 
an  application  of  a  receiver  based 
upon  their  wrongful  management 
initiate     dissolution     proceedings 
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Where  a  receiver  has  been  appointed  over  the  affairs  of 
a  foreign  building  and  loan  association  by  a  domiciliary 
court  a  receiver  may  be  appointed  over  its  local  assets 
on  a  showing  that  they  are  about  to  be  removed  from  the 
state  to  the  disadvantage  of  local  creditors. ^^  A  cor- 
poration can  not  complain  that  a  temporary  receiver  was 
appointed  over  its  affairs  without  notice  when  the  ap- 
pointment was  avowedly  made  for  only  a  few  days  to 
give  the  corporation  an  opportunity  to  be  heard  on  a 
motion  to  make  the  appointment  permanent  and  on  the 
hearing  of  the  latter  motion  the  corporation  appeared 
and  participated  in  the  proceedings.^*^  A  receiver  having 
been  appointed  over  a  building  and  loan  association  a 
court  may,  on  a  proper  showing  or  on  its  own  motion, 
appoint  another.^'''  All  members  of  a  mutual  insurance 
company  are  not  necessary  parties  to  a  proceeding  to 
wind  up  the  same.^^ 

§  489.  Appointment  on  Account  of  Futility  of  Continuing 
Business  under  Existing  Plan — Opportunity  to  Re- 
organize. 

In  the  case  of  a  fraternal  insurance  organization,  based 
on  the  lodge  system,  the  company  is  simply  in  fact  an 
aggregation  of  individuals  endeavoring  to  create  a  fund 
to  enable  them  to  make  provisions  for  their  wives,  chil- 
dren or  heirs  in  case  of  their  death.  There  is  no  profit 
in  it  and  the  assessments  are  made  for  the  purpose  of 
jjaying  death  benefits.     The  organization  has  no  capital 

and  through  the  stockholders  pro-  15  Security     Savings     &     Loan 

cure  the  appointment  of  liquidat-  Assn.   v.   Moore,   151   Ind.   174,   50 

ing    trustees,    the    court    upon    a  N.  E.  869. 

showing  of  the  insolvency  of  the  ic  Council  of  Royal  Arcanum  v. 

association  may  remove  the  trus-  Hobart,  244  F.  385,  157  C.  C.  A.  11. 

tees  and  appoint  a  receiver  where  See  comment,  note  10,  supra. 

such  action  appears  to  be  the  best  itWehrs    v.    Sullivan,    217    Mo. 

thing.      Fitzgerald    v.    State    Mut.  167,  116  S.  W.  1104. 

Dldg.  &  Loan  Assn.,  74  N.  J.  Eq.  i>*  Swing    v.    American    Glucose 

440,  69  Atl.  564.  Co.,  123  III.  App.  156. 
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in  the  strict  sense  of  the  word.  It  might  properly  be 
called  a  charity  in  the  nature  of  a  trust  fund  to  provide 
in  case  of  death  for  the  survivors  of  the  deceased  mem- 
bers. Hence  where  the  situation  of  such  an  organization 
is  such  that  by  its  plan  of  association  the  assessment  will 
in  the  nature  of  things  become  so  higli  as  to  make  a  con- 
tinuance of  its  operations  an  impossibility,  ithasbeen  held 
that  a  court  of  equity  will  interpose  for  the  protection 
of  the  trust  fund.  Such  a  situation,  and  one  which  is 
perhaps  typical  of  such  organizations  if  their  plan  of 
organization  does  not  safeguard  them  in  that  respect 
was  shown  in  the  case  of  Dill  v.  Supreme  Lodge, ^  where 
the  court  intimated  that  the  appointment  of  a  receiver 
would  afford  the  company  an  opportunity  to  rehabiUtate 
itself  by  a  reorganization  pending  the  receivership.  The 
court  in  that  case  said : 

''That  courts  of  equity  have  jurisdiction  in  all  cases 
of  trust  is  elementary.  In  a  case  of  this  nature  the  ques- 
tion of  creditor  is  practically  immaterial,  because  the 
parties  who  are  members  may  suffer  just  as  great  an 
injury  by  the  dissolution  of  a  corporation  of  this  nature, 
while  they  are  alive,  as  those  who  have  departed  this  life. 
It  is  true,  that  upon  the  winding  up  of  a  corporation  like 
this,  those  whose  claims  have  matured  would  be  preferred 
to  those  still  living.  Still  there  is  a  contingent  interest 
possessed  by  every  member  which  may  become  vested  at 
any  time  by  reason  of  the  death  of  the  member. 

"It  has  been  the  public  policy  of  every  state  in  the 
Union — in  fact,  we  might  say,  of  every  civilized  govern- 
ment— to  try  and  protect  the  members  of  such  organiza- 
tions by  preventing  the  corporation,  fraternal  society  of 
this  nature,  from  carrying  on  its  business  whenever  proof 
establishes  beyond  question,  as  it  does  in  this  case,  that 
it  would  be  impossible  for  the  corporation  to  carry  out 
the  objects  of  its  existence  and  induce  its  members  to 

1  Dill  V.  Supreme  Lodge,  Knights  of  Honor,  226  Fed.  807. 
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continue  paying  assessments,  especially  when  they  are 
increased  periodically,  which  would  be  perpetrating  a 
fraud  on  them.  .  • 

"In  this  case  the  evidence  shows  beyond  question  that 
this  Supreme  Lodge  is  unable  to  continue  its  business  for 
any  length  of  time.  If  the  assessments  are  raised  to  an 
extent  w^hich  would  be  necessary  in  order  to  provide  for 
all  the  members  thereof,  when  the  average  age  has 
reached  as  high  as  it  has  in  this  case,  the  rates  would  be 
correspondingly  high,  with  the  result  that,  either  owing 
to  poverty,  inability  to  pay,  or  fear  that  the  assessments 
would  be  raised  continually,  and  just  about  the  time  the 
man  dies,  the  institution  would  be  unable  to  pay.  This 
would  naturally  cause  a  great  many  members  to  with- 
draw, and  the  worst  of  it  is  that  the  withdrawal  of  mem- 
bers in  cases  of  this  nature  is  generally  of  those  mem- 
bers who  are  most  valuable  to  the  institution  by  reason 
of  their  good  health  and  age.  If  the  average  age  of  its 
members,  as  has  been  stated  here,  now  exceeds  55,  it  will 
in  less  than  a  year  exceed  60,  because  all  younger  mem- 
bers in  perfect  health  will  try  to  withdraw,  because  they 
will  find  the  assessments  are  too  great  and  uncertain. 
The  decrease  of  membership  has  been  so  continuous  for 
the  last  15  or  20  years  that  for  the  court  to  presume  for  a 
moment  that  there  can  be  an  increase  of  new  members, 
an  infusion  of  young  blood,  is  preposterous.    .    .    . 

"There  is  not  the  least  likelihood  that  the  conditions  can 
possibly  improve  unless  there  can  be  such  rehabilitation 
by  a  large  addition  to  the  membership,  the  new  members 
being  offered  inducements  to  join,  so  as  to  increase  the 
membership  by  bringing  in  a  sufficient  number  of  young- 
people,  and  thus  reduce  the  average  age.  We  believe,  if 
there  is  a  possibility  to  do  that,  it  can  be  done  just  as 
well  after  the  appointment  of  a  receiver  as  before  such 
appointment.  If  at  any  time  after  the  receiver  is  ap- 
pointed (the  only  money  that  can  be  paid  out  by  the  re- 
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ceiver  will  be  for  the  death  claims  that  have  matured ;  the 
others  can  not  get  anything  nntil  these  claims  are  paid) 
this  lodge  can  rehabilitate  itself,  perfect  a  plan  of  re- 
habilitation which  will  appear  to  the  court  to  be  feasible, 
the  court  can  immediately  discharge  the  receiver  and 
turn  the  assets  in  the  hands  of  the  receiver  back  to  the 
parties. 

*'It  is  a  matter  of  everyday  occurrence  where  large  cor- 
porations are  placed  in  the  hands  of  receivers  for  the  sole 
purpose  of  reorganization.  We  believe,  in  the  majority 
of  cases  in  which  receivers  have  been  appointed  for  large 
railroad  systems,  it  was  done  for  the  purpose  of  reorgan- 
ization, and  when  that  purpose  was  accomplished  the 
property  was  generally  turned  back  to  them.  When  they 
could  not  reorganize  by  reason  of  the  nonconsent  of  all 
the  parties,  there  had  to  be  a  sale,  and  the  purchase  was 
usually  made  for  the  owners  of  the  property  for  the  pur- 
pose of  reorganization.  So  in  this  case,  if  at  any  time 
the  lodge  can  rehabilitate  itself  and  satisfy  the  court  that 
it  is  in  such  condition  that  it  can  carry  out  the  objects  of 
the  order  and  provide  safely  for  the  protection  of  all  of 
its  members,  I  am  authorized  to  say  that  the  court  will 
unhesitatingly  turn  the  property  back  and  throw  no 
obstacle  in  the  way  of  reorganization;  but  as  conditions 
now  are  we  feel  that  to  permit  this  institution  to  go  on 
would  simply  result  in  the  waste  of  assets,  and  be  a  detri- 
ment, not  only  to  the  members  who  are  still  living,  but  to 
the  widows,  orphans,  and  beneficiaries  of  those  who  have 
died,  or  are  likely  to  die,  while  the  order  is  under  the  con- 
trol of  the  officers." 

§  490.    Receiver    of    Unincorporated    Beneficial    Association 
Based  on  Failing  Operations, 

Where  an  organization  is  a  beneficial  association  and 
not  an  insurance  company,  its  contracts  are  not  insurance 
policies  and  the  test  of  determining  solvency  as  applied 
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to  an  insurance  company  is  not  applicable.  Under  such 
circumstances  the  ordinary  rule  for  determining  solvency 
should  be  applied.  Hence  where  such  an  organization 
has  no  outstanding  obligations  and  has  a  substantial  bal- 
ance in  its  treasury  and  can  by  its  usual  method  of 
assessment  raise  sufficient  money  to  meet  its  probable 
death  claims  it  will  not  be  deemed  insolvent  even  though 
it  may  ultimately  become  so  if  the  future  plans  do  not 
make  it  as  successful  as  its  members  anticipate.  Under 
such  circumstances  where  no  fraud  or  mismanagement 
by  its  officials  in  the  conduct  of  its  business  is  shown,  a 
court  of  equity  will  not  appoint  a  receiver  over  its  affairs. 
In  making  the  ruling  just  referred  to,  the  Supreme  Court 
of  Pennsylvania,^  speaking  through  Justice  Potter,  said : 
"We  find  nothing  in  the  record  to  justify  the  conclusion 
that  the  Order  of  Sparta  is  at  the  present  time  insolvent, 
under  the  law  applicable  to  fraternal,  beneficial  associa- 
tions. Such  societies  can  not  be  held  to  the  rigid  rules 
which  are  used  to  safeguard  insurance  contracts.  To  do 
so  would  practically  mean  to  prohibit  their  formation  or 
existence.  We  do  not  see  that  the  court  is  justified  in  ap- 
pointing receivers,  and  in  winding  up  the  business  of  the 
association,  merely  because  its  scheme  of  operation  seems 
to  the  court  to  be  impracticable,  and  likely  to  end  in  in- 
solvency. This  is  particularly  true  where,  as  here,  it  ap- 
pears that  the  association  has  no  unpaid  indebtedness, 
and  has  lawfully  amended  its  constitution  so  as  to  permit 
of  the  employment  of  new  methods  which  have  not  yet 
been  tested,  and  where  but  a  small  minority  of  the  mem- 
bers have  expressed  dissatisfaction  with  present  condi- 
tions and  prospects." 

The  organization  referred  to  above  was  an  unincor- 
porated one  and  the  bill  in  equity  seeking  the  appoint- 
ment of  the  receivership  was  by  a  committee  representing 
several  hundred  members  and  named  a  number  of  indi- 

1  Taylor  v.  Order  of  Sparta,  254  Pa.  St.  556,  99  Atl.  157. 
II  Rec— 92 
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vidual  members  and  others  having  the  same  interests  and 
whose  names  are  to  be  hereafter  ascertained,  as  trading 
under  the  name  of  the  Order  of  Sparta, 

A  court  of  equity  has  jurisdiction  of  an  equitable  peti- 
tion filed  by  a  member  and  certificate  holder  of  a  fraternal 
benefit  association  chartered  by  the  superior  court,  in 
behalf  of  himself  and  of  all  others  similarly  situated, 
against  such  association,  for  the  purpose  of  having  it 
placed  in  the  hands  of  a  receiver  to  conserve  the  prop- 
erty of  the  association,  alleged  to  be  going  to  waste  on 
account  of  the  illegal  removal  of  two  of  the  executive 
officers  of  the  association  by  the  parent  society,  and  the 
refusal  of  the  other  three  to  act,  and  to  keep  it  a  going 
concern  until  other  officers  can  be  legally  elected  to  trans- 
act the  business  of  the  association  according  to  its  charter 
and  by-laws,  even  though  a  court  of  equity  has  no  power 
to  dissolve  a  corporation.  The  court  is  not  deprived  of 
jurisdiction  in  such  a  case  because  of  a  statute  which 
provides  that  no  application  for  injunction  against,  or 
proceedings  for  the  dissolution  of,  or  the  appointment 
of  a  receiver  for  any  such  domestic  society  or  branch 
thereof  shall  be  entertained  by  any  court  in  this  state 
unless  the  same  is  made  by  the  Attorney  General,  inas- 
much as  the  act  expressly  excepts  from  its  operation 
grand  or  subordinate  lodges.  Nor  is  the  court  without 
jurisdiction  of  the  case  for  the  alleged  reason  that  the 
defendant  is  an  insurance  company  or  association,  and 
must  be  chartered  by  the  secretary  of  state  where  it 
appears  that  the  defendant  is  a  fraternal  benefit  associa- 
tion and  not  subject  to  the  special  statute.^ 

2  Daniel  v.   Jones,    146   Ga.   583,  plan  of  insurance.     Cummings  v. 

91  S.  E.  665.  Supreme   Council   of  Royal   Arca- 

The  court  will  not  pass  on  the  num,  247  Fed.  992. 
soundness  or  unsoundness  of  any 
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§  491.    Federal  Court  Will  Assume  Constitutionality  of  State 
Statute  Regulating  Insurance  Societies. 

In  presenting  a  bill  in  a  federal  court  in  which  it  is 
sought  to  have  a  receiver  appointed  over  a  fraternal  in- 
surance society,  the  bill  must  disclose  the  existence  of 
federal  jurisdiction.  If  the  bill  merely  complains  that 
the  provisions  of  a  statute  of  the  state  in  which  the  so- 
ciety is  organized  and  which  provides  a  complete  scheme 
of  regulation  of  such  organizations,  are  violative  of  the 
constitutional  rights  of  the  complainant  it  will  not  be 
sufficient  to  constitute  an  essential  part  of  the  cause  of 
action.    In  so  holding  it  was  said  :^ 

"The  Massachusetts  statute  thus  referred  to  is  entitled 
*An  act  to  provide  for  the  control  and  regulation  of  fra- 
ternal benefit  societies.'  Sections  24  and  25,  of  which 
the  above  complaint  is  made,  are  quoted  at  length  in 
paragraph  2  of  the  bill. 

''By  section  24  power  is  given  to  the  state  insurance 
commissioner  to  inspect  and  investigate  the  affairs  of  any 
such  society,  and,  whenever  satisfied  that  its  business  is 
being  conducted  in  a  manner  such  as  is  charged  in  this 
bill,  to  present  the  facts  to  the  state  Attorney  General, 
who,  if  he  deem  the  circumstances  to  warrant  such  a 
course,  is  then  to  begin  a  quo  warranto  proceeding  in  a 
proper  court.  If  after  due  notice  and  hearing,  as  pro- 
vided by  said  section,  the  court  finds  that  the  society 
should  be  closed,  it  is  to  enjoin  further  business  and  ap- 
point a  receiver  to  wind  up  affairs  and  distribute  its 
funds  under  the  court's  direction. 

''Section  25,  which  contains  the  principal  provisions  al- 
leged to  violate  the  plaintiff's  constitutional  rights, 
directs  that: 

"  'No  application  for  injunction  against,  or  proceed- 
ings for  dissolution  of,  or  the  appointment  of  a  receiver 

1  Supreme  Council  of  Royal  Arcanum  v.  Hobart,  244  Fed.  385,  157 
C.  C.  A.  11. 
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for,  any  such  .  .  .  society  .  .  .  shall  be  entertained 
by  any  court  in  this  state  unless  the  same  is  made  by  the 
Attorney  General.' 

"The  above  are  provisions  which  have  formed  part  of 
the  Massachusetts  legislation  regarding  fraternal  benefit 
societies  since  1898.  See  chapter  474,  §  19,  of  the  acts 
of  that  year.  Assuming  that  they  violate  any  constitu- 
tional right  belonging  to  a  certificate  holder  like  the 
plaintiff,  it  must  appear  from  the  bill,  before  a  federal 
question  can  be  said  to  be  involved  as  a  ground  of  juris- 
diction, that  such  violation  is  so  connected  with  the  real 
cause  of  action  which  the  bill  sets  forth,  as  to  form  an 
essential  part  thereof.  In  other  words,  whether  the 
remedy  sought  from  the  district  court  is  obtainable  or  not 
must  depend  upon  the  result  of  the  constitutional  ques- 
tion raised  as  to  the  validity  of  said  previsions.  New 
Orleans  v.  Benjamin,  153  U.  S.  411,  14  Sup.  Ct.  905,  38 
L.  Ed.  764;  Bankers',  etc.,  Co.  v.  Minneapolis,  etc.,  Co., 
192  U.  S.  371,  385,  24  Sup.  Ct.  325,  48  L.  Ed.  484;  Hull  v. 
Burr,  234  U.  S.  712,  720,  34  Sup.  Ct.  892,  58  L.  Ed.  1557. 

"The  plaintiff  has  never  tried,  so  far  as  shown,  to  get 
the  state  officials  to  proceed  against  the  defendant  accord- 
ing to  the  above  provisions ;  still  less  is  any  opposition 
by  the  defendant  to  such 'an  attempt  shown.  The  bill 
does  not  show  that  the  defendant  has  in  any  way  availed 
itself  of  them  to  the  plaintiff's  prejudice.  That  it  is  con- 
ducting its  business  subject  to  them,  as  part  of  the  state 
legislation  applicable  to  all  such  business,  is  not  enough  to 
render  the  defendant  liable  to  any  such  charge.  Nothing 
is  found  in  said  provisions  which  in  any  way  purports  to 
permit  or  justify  maladministration  of  said  business,  such 
as  that  against  which  the  bill  prays  relief.  The  district 
court  is  not  asked  to  enjoin  their  enforcement,  and  could 
not  do  so  if  asked. 

"A  suit  to  obtain  the  relief  prayed  for  in  the  bill  is 
not  a  suit  which  the  federal  statutes  allow  one  Massachu- 
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setts  citizen  to  bring  against  another  in  the  federal  courts. 
If  it  is  true  that  unconstitutional  limitations  are  imposed 
by  the  Massachusetts  statutes  upon  the  bringing  of  such 
suits,  the  right  of  one  Massachusetts  citizen  to  resort  to  a 
federal  court  for  such  relief  against  another  Massachu- 
setts citizen  is  not  thereby  enlarged.  The  method  pro- 
vided by  existing  statutes  for  raising  a  quc.tion  of  con- 
stitutionality as  to  any  such  limitations,  in  the  federal 
court,  is  by  raising  it  first  in  a  Massachusetts  court,  and 
then  by  appealing  to  the  Supreme  Court  from  a  decision 
sustaining  them.  The  presumption  to  be  made  here  is 
that,  if  such  limitations  are  objectionable  because  uncon- 
stitutional, the  Massachusetts  courts  will  so  declare  when 
the  question  is  brought  before  them.  Defiance  Water  Co. 
V.  Defiance,  191  U.  S.  184,  24  Sup.  Ct.  63,  48  L.  Ed.  140; 
Gundall  v.  Manhattan  Rwy.  Co.  (D.  C),  205  Fed.  410. 
Should  they  fail  to  do  so,  the  Supreme  Court  of  the 
United  States  has  power  to  correct  their  error,  under 
section  237  of  the  Judicial  Code  (Comp.  St.  1916,  §  1214). 
In  Bogni  V.  Perotti,  224  Mass.  152,  L.  R.  A.  1916F,  831, 
112  N.  E.  853,  a  decision  cited  to  us  by  the  plaintiff,  the 
Massachusetts  Supreme  Court  upheld  the  principle  for 
which  the  plaintiff  contends,  viz. :  That  the  power  of 
courts  to  afford  equitable  relief  can  not  be  impaired  by 
legislation  in  such  a  way  as  to  prevent  its  use  in  favor 
of  one  property  owner  while  preserving  it  for  the  benefit 
of  others.  If  the  same  principle  is  rightly  applicable  to 
the  legislation  of  which  the  plaintiff  complains,  the  same 
court  will  of  course  api)ly  it  thereto." 

§492.  Whether  a  Federal  Equity  Court  May  Appoint  a  Re- 
ceiver After  Preliminary  Steps  by  State  OflEicials 
under  Statutory  System. 

A  question  of  coniiict  of  jurisdiction  between  that  of  a 
federal  court  of  equity  and  a  state  court  acting  under  a 
statutory  system  of  regulation  of  insurance  companies 
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arose  in  an  exhaustively  argued  case^  in  tlie  federal  cir- 
cuit court  of  appeals.  In  that  case  the  plaintiffs,  who 
were  stockholders  of  the  defendant  company,  were  citi- 
zens of  New  Jersey  while  the  residence  of  the  corporation 
was  in .  Pennsylvania  where  it  had  been  organized  and 
authorized  to  transact  a  general  casualty  and  liability  in- 
surance business.  The  business  of  the  company  had  been 
grossly  and  fraudulently  mismanaged  by  former  officers 
and  managers,  its  books  falsified  for  the  purpose  of  de- 
ceiving the  public  and  various  state  insurance  depart- 
ments by  making  a  showing  of  fictitious  insurance  and 
concealment  of  outstanding  liabilities.  Numerous  suits 
had  been  instituted  against  it  and  it  had  ceased  writing 
up  new  policies.  It  was  alleged  that  if  threatened  suits 
were  permitted,  its  assets  would  be  sacrificed,  its  busi- 
ness ruined  and  its  stockholders  and  creditors  injured. 
It  was,  however,  claimed  that  the  company  was  solvent 
and  that  its  business  could  be  rehabilitated.  The  bill 
prayed  for  the  appointment  of  a  receiver  to  preserve  and 
administer  its  assets  and  general  relief.  The  company 
filed  an  answer  admitting  the  allegations  and  joined  in 
the  prayer  for  a  receiver,  whereupon  the  court  appointed 
a  receiver.  Subsequently  the  Insurance  Commissioner 
and  Attorney  General  presented  a  petition  to  vacate  the 
appointment  of  the  receiver  representing  that  the  Attor- 
ney General  at  the  instance  of  the  Insurance  Commis- 
sioner had  prior  to  the  receivership  suit  filed  in  the  state 
court  his  suggestion  against  the  company  stating  that  it 
was  insolvent  and  its  further  transaction  of  business  was 
hazardous  to  the  public,  its  policyholders  and  its  credi- 
tors and  that  the  state  court  had  granted  a  rule  to  show 
cause  why  the  Insurance  Commissioner  should  not  take 
charge  of  its  property  and  the  court  order  the  liquida- 

1  0"Neil  V.  Welch,  245  Fed.  261,  340,  respecting  the  appointment  of 
157  C.  C.  A.  453.  In  this  connec-  a  receiver  of  a  banl<ing  institu- 
tion see  the  case  of  Lyon  v.  Mc-  tion  by  a  federal  court  prior  to 
Kcefrey,  171  Fed,  384,  96  C.  C.  A.  proceedings  in  the  state  court. 
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tion  of  its  business  and  the  dissolution  of  the  corporation 
itself.  The  lower  federal  court  refused  to  vacate  the  ap- 
pointment.- But  upon  appeal  to  the  circuit  court  of 
appeals,  the  latter  court  held  that  the  proceedings  insti- 
tuted under  the  state  law  by  the  state  officials  were  suffi- 
cient to  give  the  state  court  jurisdiction  over  the  com- 
pany, which  jurisdiction  was  prior  in  time  to  that  of 
the  federal  court. 

The  court,  speaking  through  Judge  Wooley  in  render- 
ing its  opinion,  said :  ' '  The  jurisdiction  of  the  state 
court  thus  invoked  is  a  special  jurisdiction  conferred  by 
statute  as  a  part  of  the  state's  policy  of  insurance  regu- 
lations and  control.  It  is  not  conferred  for  the  protec- 
tion of  corporations'  policyholders  and  creditors  alone, 
but  for  the  protection  of  the  public  as  well.  This  clearly 
appears  by  the  terms  of  the  act;  it  again  appears  in  the 
court's  decree.  In  prosecuting  an  insurance  company 
the  state  is  acting  for  the  public,  and  the  public  is  in 
turn  interested  in  the  proceeding;  though  not  nominally 
present  as  a  party,  it  is  nevertheless  present  in  the  per- 
son of  the  Attorney  General. 

''The  statutory  proceeding  includes  several  prescribed 
steps,  namely,  the  filing  of  the  suggestion,  the  rule  to 
show  cause  (and  if  needed,  an  accompanying  order  re- 
straining the  disposition  of  the  corporation's  property), 
hearing  on  the  rule,  a  decree  dismissing  the  proceeding  or 
directing  the  Insurance  Commissioner  to  take  over  the 
property  and  conduct  the  business  of  the  corporation 
and  proceed  with  the  liquidation  and  distribution  of  its 
assets.  In  this  order,  actual  or  physical  possession  of 
the  property  of  the  corporation  is  not  acquired  until  the 
rule  has  been  returned  and  made  absolute.  Yet  it  is  abso- 
lutely essential  to  the  declared  purpose  of  the  action  that 
the  property  of  the  corporation,  its  subject  matter,  shall 
not  be  withdrawn  from  the  jurisdiction  of  the  court  be- 

2  Welch  V.  Union  Casualty  Ins.  Co.,  238  Fed.  968. 
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fore  its  inquiry  is  completed.  To  that  end  the  statute 
affords,  as  against  the  corporation  and  its  ofdcers,  the 
remedy  of  injunction,  to  be  invoked,  if  desired,  at  the  in- 
ception of  the  proceeding.  As  against  stockholders,  the 
law  is  equally  effective.  The  law  under  which  an  insur- 
ance company  is  incorporated  subjects  it  to  state  super- 
vision and  administrative  control,  and  ordains  the  pro- 
ceeding by  which  its  life  may  be  determined  and  its 
affairs  wound  up  and  liquidated.  The  rights  of  such  a 
corporation  are  therefore  subordinate  to  the  rights  of 
the  state,  and  the  rights  of  stockholders  are  no  greater 
than  those  of  the  corporation.  When,  therefore,  the  statu- 
tory proceeding  has  been  begTin  in  a  state  court  and  by 
its  commencement  jurisdiction  has  been  acquired  over 
the  corporation,  neither  the  corporation  nor  its  stock- 
holders, nor  its  creditors  can  divest  the  court  of  its  juris- 
diction or  deprive  the  state  of  its  public  function  by  sub- 
sequently invoking  the  aid  of  a  federal  court  to  remove 
the  corporation's  property  beyond  the  reach  of  the  state 
court  and  thereby  withdraw  from  the  state  court  the  sub- 
ject matter  of  the  action  there  pending.  If  this  were  not 
so,  every  action  instituted  by  the  state  government 
against  an  insurance  company  might  be  interrupted  and 
defeated  by  a  non-resident  stockholder  filing  in  a  federal 
court  a  bill  accompanied  with  the  answer  of  an  acquiesc- 
ing corporation,  after  action  has  been  begun  in  the  state 
court  and  before  in  its  orderly  progress  the  property  of 
the  corporation  has  been  physically  seized.  Thus  the 
policy  of  the  state  would  be  thwarted  and  its  administra- 
tion overthrown;  the  state's  creature  would  be  more 
powerful  than  the  state  itself.  We  are  satisfied  that  no 
such  thing  was  contemplated  either  in  federal  or  state 
policy. 

''In  disposing  of  this  question  it  is  important  to  note 
that  w^e  are  not  concerned  with  a  situation  where  a  fed- 
eral court  on  a  stockholders'  bill  appointed  a  receiver, 
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and,  acquiring  control  of  the  corporation's  property,  ac- 
quired jurisdiction  before  the  state  moved  in  tlie  state 
court,  Lyon  v.  McKeefrey,  171  Fed.  384,  96  C.  C.  A.  340; 
we  are  dealing  with  a  situation  w^here  the  state  moved 
first,  where  the  state  court  first  acquired  jurisdiction  over 
the  corporation  by  its  appearance  and  answer,  and  exer- 
cised a  species  of  control  over  its  property  by  a  restrain- 
ing order  long  before  a  bill  was  filed  in  the  federal  court 
and  long  before  a  receiver  was  appointed  by  that  court, 
and  where  in  one  day  more  it  would  have  completed  its 
control  over  the  corporation 's  property  by  actual  seizure 
but  for  the  appointment  of  a  receiver  by  the  federal  court, 
made  possible  only  by  the  willing  answer  of  the  corpora- 
tion filed  concurrently  with  the  bill. 

**The  act  of  the  state  in  bringing  suit  was  the  exercise 
of  a  governmental  power ;  the  acts  of  the  state  court  in 
pursuing  a  procedure  established  to  insure  the  full  ac- 
complishment of  that  power  stand  for  dominion  over  the 
entire  subject  matter  in  litigation,  and  subject  the  prop- 
erty of  the  corporation  to  its  jurisdiction  for  the  full  pur- 
pose of  the  judicial  proceeding,  which  includes  its  pos- 
session, liquidation  and  distribution.  We  are  therefore 
of  opinion  that  the  state  court  acquired  jurisdiction  not 
only  of  the  corporation  but  of  its  property  upon  the  in- 
ception of  the  proceeding,  and,  being  first  to  acquire 
jurisdiction,  is  entitled  to  retain  it  until  the  state  has 
wrought  its  function  and  until  the  jurisdiction  invoked 
has  been  exhausted. '^ 

§  493.     Corporation  Merely  Engaged  as  Agent  for  Insurance 
Companies. 

A  corporation  engaged  in  the  business  of  soliciting  in- 
surance, collecting  premiums,  etc.,  merely  as  agent  for 
insurance  companies  on  a  commission  basis,  is  not 
within  the  purview  of  a  statute  relating  specially  to  in- 
surance coiiqjanies  and  the  appointment  of  a  receiver  over 
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sucli  a  corporation  is  controlled  by  principles  that  govern 
in  the  case  of  a  commercial  corporation.^ 

§  494.     Effect  of  Receiver  Being  Appointed  Over  the  Insured. 

Where  an  insurance  policy  contains  a  clause  providing 
that  '^  unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  thereto,"  it  "shall  be  void  if  .  .  .  any 
change,  other  than  by  the  death  of  an  insured,  take  place 
in  the  interest,  title,  or  possession  of  the  subject  of  insur- 
ance (except  change  of  occupants  without  increase  of 
hazard),  whether  by  legal  process,  or  judgment  or  by 
voluntary  act  of  the  insured,  or  otherwise,  or  if  this 
policy  be  assigned  before  a  loss ;"  and  the  insurance  com- 
pany gave  notice  to  the  insured  that  it  "having  been 
placed  in  the  hands  of  a  receiver,  the  policies  .  .  .  are 
null  and  void  from  and  after  the  appointment  of  the  re- 
ceiver, and  such  action  itself  avoided  the  policies;"  and 
the  premium  agreement  provided  that,  "If  at  the  expira- 
tion of  the  policy,  or  if  the  policy  be  canceled  by  the  as- 
sured, the  average  time  cotton  under  liability  has  been 
at  risk  shall  exceed  two  days,  the  assured  agrees  to  pay 
to  the  insurance  company  an  additional  premium  of  one- 
half  cent  per  bale  for  each  day  or  fraction  thereof  in 
excess  of  two  days,  on  each  bale  of  cotton  for  which  the 
assured  has  been  liable  to  the  transportation  lines." 

The  claim  of  the  insurance  policy  for  this  additional 
premium  was  allowed  in  the  receivership  proceeding  of 
the  insured.  The  court  in  holding  that  the  receivership 
of  the  insured  did  not  cause  an  ' '  expiration ' '  of  the  policy 
under  the  clauses  above  set  forth,  said  :^ 

1  Jefferson     Fire     Ins.     Co.     v.  v.  S.  M.  Smith  Ins.  Agency,  75  W. 

Bierce  &  Sage,  183  Fed.  588.  Va.  494,  84  S.  E.  235. 

Premiums  on  insurance  policies  i  Hanson  v.  Royal  Ins.  Co.,  257 

collected  by  the  receiver  of  an  in-  Fed.  715. 

solvent  soliciting  agent  constitute  Appointment  of  a  receiver  for  a 

a  trust  fund  for  the  insurers,   to  corporation    does    not    under    the 

the  exclusion  of  general  creditors,  statute  constitute  a  forfeiture  of  a 

except  as  to  the  surplus.  Williams  fire  policy  as  a  change  in  Interest, 
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''The  claim  of  the  insurance  company  for  this  addi- 
tional premium  was  allowed  in  the  receivership  proceed- 
ing. The  propriety  of  this  allowance  is  the  only  cj[uestion 
here. 

''The  only  ground  on  which  it  can  even  plausibly  be 
contended  that  the  insurer  is  entitled  to  the  additional 
premium  is  that  what  was  done  amounted  to  a  cancella- 
tion of  the  policy  '  by  the  assured. '  That  the  receivership 
did  not  work  an  'expiration'  of  the  policy  within  the 
meaning  of  that  contract  is  clear.  The  term  'expiration,' 
as  ordinarily  understood  in  insurance  contracts,  and 
where  not  otherwise  defined,  means  expiration  by  lapse  of 
time.  The  policy  contains  nothing  varying  this  ordi- 
nary meaning.  Indeed,  in  the  premium  agreement  quoted 
the  expiration  and  cancellation  of  the  policy  are  treated 
as  wholly  distinct  from  each  other. 

"The  insurer's  actual  contention  is  that  the  appoint- 
ment of  a  receiver,  and  the  latter 's  possession  and  opera- 
tion of  the  compress  company's  plant  effected  a  'change 
.  .  .  in  the  interest,  title,  or  possession  of  the  subject 
of  the  insurance,'  and  that  such  avoidance  of  the  policy, 
occurring  as  it  did,  through  no  fault  of  the  insurer, 
amounted  to  a  cancellation  'by  the  assured.'  But  were 
we  to  assume,  for  the  puposes  of  this  opinion,  that  the 
receivership  did  avoid  the  policies,  w^e  yet  would  be 
unable  to  agree  with  the  contention  that  such  avoidance 
amounted  to  a  cancellation  by  the  assured  within  the 
meaning  of  the  premium  provision ;  that  is  to  say,  within 
the  intention  of  the  parties.     The  additional  premium  is 

title   or   posssession    of   the    prop-  Ins.  Co.,  28  App.  Div.  591,  51  N.  Y. 

erty  insured.     Southern  Pants  Co.  Supp.  446. 

V.  Rochester  German  Ins.  Co.,  159  The  appointment  of  a   receiver 

N.  C.  78,  74  S.  E.  812.  for  the  assured  in  an  employer's 

The    duly   appointed   and    quali-  liability  policy   does   not   suspend 

fied  receiver  of  a  debtor  is  vested  the  running  of  limitations  against 

with   the   legal   title   to   insurance  an  action  on  the  policy.     Goddard 

policies  payable  to  the  debtor  or  v.    Casualty    Co.    of   America,    1G7 

his  estate.     Reynolds  v.  Aetna  L.  Fed.  750,  93  C.  C.  A.  212. 
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provided  in  either  of  but  two  contingencies — 'expiration' 
of  the  policy  or  its  cancellation  *by  the  assured.'  The 
contingency  of  avoidance  by  the  existence  or  occurrence 
of  any  one  of  the  dozen  or  more  conditions  which  in  this, 
as  in  all  modern  fire  insurance  policies,  effect  avoidance, 
or  the  'ceasing'  of  the  policy  under  another  provision,  are 
wholly  omitted,  although  the  natural  course  would  have 
been  to  mention  them  if  meant  to  be  included.  Such 
omission,  in  the  view  most  favorable  to  the  insurer, 
created  an  ambiguity,  the  burden  of  explaining  which  was 
on  the  insurer,  as  the  one  who  prepared  and  put  out  the 
contract.    This  burden  has  not  been  sustained. 

''The  other  provisions  of  the  policy  lend  no  support  to 
the  insurer's  construction  of  the  expression  'canceled  by 
the  assured.'  So  far  as  pertinent,  they  are  opposed  to  it. 
The  policy  provides  for  its  own  cancellation  in  but  one 
of  two  ways,  viz. :  'At  the  request  of  the  assured'  at  any 
time  or  'by  the  company'  on  five  days'  notice.  Moreover, 
the  return  premium  provision  recognizes  a  distinction 
between  cancellation  and  avoidance  of  a  policy  in  the 
words : 

"  'If  this  policy  shall  be  canceled  as  herein  provided, 
or  become  void  or  cease,  the  premium  having  been 
actually  paid,  the  unearned  portion  shall  be  returned,' 

"For  if  the  three  contingencies  named  were,  in  the 
minds  of  the  parties,  one  and  the  same  thing,  there  was  no 
occasion  to  mention  but  one. 

"The  omission  from  the  premium  provision  of  the  con- 
tingency of  the  policy  becoming  'void'  for  any  of  the 
numerous  causes  declared  to  produce  that  effect  is  signifi- 
cant. We  are  constrained  to  the  opinion  that  cancellation 
'by  the  assured'  means  a  cancellation  'at  the  request  of 
the  assured'  in  fact.  The  latter,  so  far  from  requesting 
cancellation,  in  fact  tried  to  prevent  it  by  assigning  the 
policies  to  its  receiver,  consent  to  which  was  refused  by 
the  insurer,  unless  the  receiver  would  guarantee  payment 
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of  certain  claimed  premiums  accruing  before  the  receiver- 
ship. 

'*So  far  as  authority  for  these  views  may  be  thought 
necessary,  Davison  v.  Insurance  Co.,  189  Pa.  132,  136, 
42  Atl.  2,  is  more  or  less  in  point.  The  conclusion  we  have 
reached  makes  it  unnecessary  to  consider  the  other  de- 
fenses urged  by  the  receiver. ' ' 

But  the  appointment  of  a  receiver  and  his  actual  pos- 
session of  the  property  covered  by  a  fire  insurance  policy 
will  prevent  recovery  for  a  loss  where  the  policy  provides 
if  any  change  take  jDlace  in  the  interest,  title,  or  posses- 
sion of  the  property,  ''whether  by  legal  process  of  judg- 
ment, or  otherwise,"  the  policy  shall  be  wholly  void.- 

§  495.    Discretion  of  the  Court  Respecting  the  Appointment. 

As  is  the  general  rule  with  reference  to  the  appoint- 
ment of  a  receiver,  the  appointment  of  one  to  take  charge 
of  the  affairs  of  such  corporations  as  we  are  now  con- 
sidering is  not  a  matter  of  right  on  the  part  of  the  appli- 
cant, but  rests  very  largely  in  the  discretion  of  the  court. 
Possibly,  because  of  the  practical  certainty  that,  in  the 
ordinary  case,  the  appointment  will  lead  to  liquidation 
and  a  winding  up  of  the  affairs  of  the  concern  the  court 
will  act  with  greater  reluctance  than  in  the  case  of  a 
general  corporation,  although  it  is  always  ready  to  guard 
against  permitting  such  a  corporation  to  continue  in 
business  at  the  risk  of  danger  to  the  general  public.^ 

2  Bronson  v.  New  York  Fire  Ins.  case,  however,  and  certain  super- 
Co.,  64  W.  Va.  494,  16  Ann.  Cas.  vision  over  the  course  of  events; 
868,  19  L.  R,  A.  (N.  S.)  643,  63  when  finally  feeling  itself  com- 
S.  E.  283.  pelled  to  make  an  appointment  it 

1  In  the  case  of  Dill  v.  Supreme  announced    that    if    at    any    time 

Lodge,  etc.,  226  Fed.  807,  the  court  pending  the  administration  of  the 

in  the  first  instance  refused  to  ap-  estate  a  showing  was  made  that 

point  a  receiver  in  order  to  give  such  a  rehabilitation  had  been  ac- 

the  association,  a  fraternal  benefit  complished  that  it  would  be  safe 

organization,  an  opportunity  to  re-  to    return    the    company's    affairs 

habilitate  its  affairs,  retaining  the  to  corporate  management  indepen- 
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AVhere  there  is  a  statutory  supervisor  having  authority 
to  enforce  the  correction  of  evil  methods  or  the  remedy- 
ing of  weak  conditions  a  receiver  will  not  be  appointed 
on  a  showing  of  the  existence  of  facts  that  might  readily 
be  removed  under  such  supervision.-  A  state  official, 
authorized  to  apply  for  a  receiver  under  an  exclusive 
statute,  such  as  we  have  above  considered,  must  show 
a  case  coming  strictly  within  the  statute  in  order  to  obtain 
an  appointment.^ 

§  496.     How  Insolvency  or  Inability  to  Continue  Operations  is 
Ascertained. 

Whether  or  not  the  condition  of  such  corporations 
shows  a  state  of  insolvency  is  to  be  determined  by  a  con- 
sideration of  its  character  and  the  relation  of  its  members 
to  its  atf airs ;  a  loss  of  corporate  capital  and  depreciation 
of  the  value  of  capital  stock  and  not  insolvency  may  be 
the  proper  conclusion  to  draw  from  the  financial  condi- 

dent  of  court  control,  an  order  to  by  a  winding  up  process,  this 
that  effect  would  be  made.  See  court  will  not  decree  its  dissolu- 
also  Watson  v.  National  Life.  &  tion  with  a  resulting  receiver- 
Trust  Co.,  189  Fed.  872,  111  C.  C.  ship.  Commonwealth  v.  United 
A.  134.  Brethren  Mut.  Aid  Society  (Com. 

2  Slight  impairment  in  the  cap-  PL),  16  Pa.  Ct.  Rep.  145. 

ital  of  an  insurance  company  will  3  People    v.    Equitable    Mut.    F. 

not    warrant    liquidation    and    ap-  Ins.  Corp.,  1  App.  Div.  84,  37  N.  Y. 

pointment  of  receiver,  in  view  of  Supp.  80. 

the  visitorial  powers  of  the  insur-  Casualty    insurance     companies 

ance  commissioner  under  the  stat-  are  not  within  N.  Y.   Laws   1892, 

ute.   Kingston  v.   Home   Life   Ins.  chap.    &90,   §  76,   providing  that  if 

Co.     (Del.     Ch.),     101     Atl.     898;  any  "such  depositing  corporation" 

People   V.   Equitable   Mut.   F.   Ins.  shall  appear  to  be  in  such  a  con- 

Corp.,    1    App.    Div.    84,    37    N.    Y.  dition  as  to  render  the  issuing  of 

Supp.  80.  "additional    policies    and    annuity 

Where     a    mutual    aid     society  bonds"  by  it  injurious,  a  receiver 

upon    suggestion    of   the    attorney  of  its  assets  may  be  appointed  who 

general,  acting  under  the  statute,  shall   take  possession   thereof,  in- 

corrects  objectional  features  in  its  eluding  the  securities  deposited  in 

by-laws     and     business     manage-  the  insurance  department.    People 

ment,  and  the  interests  of  a  large  v.  American  Steam  Boiler  Ins.  Co., 

membership    would    be    imperiled  147  N.  Y.  25,  41  N.  E.  423. 
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tion  of  a  building  and  loan  association;^  and  present 
ability  to  pay  maturing  obligations  rather  than  the  prob- 
ability of  being  able  to  meet  those  maturing  in  the  future 
is  the  criterion  as  to  the  insolvency  of  a  beneficial  asso- 
ciation not  required  by  law  or  by  charter  to  keep  a  re- 
serve, or  guarantee,  fund.-  The  court  will  not  in  any 
way  be  impressed  with  its  own  views  of  the  futility  or 
impracticability  of  the  scheme,  or  plan,  of  any  such  com- 
pany,^ nor  even  with  the  fact  that  the  scheme  may  be 
illegal  or  contrary  to  the  charter,  at  least  as  far  as  a 
member  responsible  for  the  scheme  is  concerned  ;^  though 
if  t  >  scheme  contains  an  illegal  feature  that  shows  on 
its  face  that  it  will  certainly  work  out  to  inequitable  re- 
sults the  court  may  interfere  with  its  fruition.^ 

§  497.    What  Facts  Generally  Necessary  as  a  Basis  for  Ap- 
pointment. 

Although  in  case  of  dissolution  or  voluntary  liquida- 
tion the  court  will  not  generally  interfere  with  a  statutory 

1  Sjoberg  v.  Security  Sav.  &  L.  4  The  fact  that  the  whole  plan 
Assn.,  73  Minn.  203,  72  Am.  St.  of  the  organization  is  impracti- 
Rep.  616,  75  N.  W.  1116,  holding  cable,  and  certain  to  end  in  dis- 
that  a  building  and  loan  associa-  aster,  and  in  violation  of  its 
tion  which  has  no  creditors  or  charter,  is  no  ground  for  appoint- 
liabilities,  except  its  liability  to  ing  a  receiver,  and  enjoining  its 
its  stockholders  on  account  of  its  officers  from  administering  its  af- 
stock,  is  not  "insolvent"  within  fairs,  at  the  instance  of  a  mem- 
Minn.  Gen.  Stat.  1894,  chap.  76,  ber  who  is  as  much  at  fault  as 
providing  for  the  appointment  of  the  promoters.  Crombie  v.  Order 
a  receiver  for  corporations  when  of  Solon,  157  Pa.  St.  588,  27  Atl. 
they  are  insolvent,  although  there  710. 

is  a  deficiency  in  its  assets  so  that  .5  A    savings    and    loan    associa- 

it  can  not  mature  the  stock  or  pay  tion   containing  a  lottery  feature, 

back    to    stockholders    the    actual  by  which  certain  shareholders  who 

money  paid  by  them.  are  first  paid  will  obtain  an  undue 

2  Taylor  v.  Order  of  Sparta,  254  advantage  over  the  other  mem- 
Pa.  St.  556,  99  Atl.  157.  bers,  will  be  restrained  from  pro- 

3  Cummings  v.  Supreme  Conn-  ceeding  with  the  business,  and  a 
cil,  etc.,  247  Fed.  992;  Taylor  v.  receiver  of  the  funds  will  be  ap- 
Order  of  Sparta,  254  Pa.  St.  556,  pointed  to  distribute  them  equi- 
99   Atl.   157.  tably  among  all  the  shareholders. 
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liquidator  or  liquidating  trustees  it  wdll  do  so  on  a  show- 
ing that  injustice  is  being  done  or  if  it  appears  that  the 
complainant  has  not  an  opportunity  to  receive  all  that  he 
is  entitled  to.^  But  a  receiver  will  be  denied  where  alle- 
gations of  fraud  and  maladministration  are  not  suffi- 
ciently proved ;-  or  where  there  is  an  adequate  remedy  at 
law  for  the  wrongs  complained  of;^  or  where  plaintiff 
does  not  sufficiently  show  an  interest  in  the  assets  ;^  or 
where  injury  to  the  petitioner  is  not  shown  ;^  or  where 
it  is  not  made  to  appear  that  there  will  be  tangible 
assets  to  come  into  the  possession  of  the  receiver  to  be 
properly  subjected  to  distribution  by  the  court.^ 


Shaw  V.   Interstate   Sav.  L.  &  T. 
Corp.,  5  Ohio  N.  P.  411. 

1  Freemyer  v.  Industrial  Mut. 
Indemnity  Co.,  101  Ark.  61,  141 
S.  W.  508;  Baltimore  &  O.  R.  Co. 
V.  Cannon,  72  Md.  493,  20  Atl.  123; 
Sjoberg  v.  Security  Sav.  &  L. 
Assn.,  73  Minn.  203,  72  Am.  St. 
Rep.  616,  75  N.  W.  1116;  Watkins 
V.  State  Mut.  Building  &  Loan 
Assn.,  72  N.  J.  Eq.  829,  66  Atl. 
920;  Fitzgerald  v.  State  Mut.  Build- 
ing &  Loan  Assn.,  72  N.  J.  Eq. 
829,  66  Atl.  920;  Russell  v.  Pitts- 
burgh Life  &  Trust  Co.,  132  App. 
Div.  217,  116  N.  Y.  Supp.  841,  re- 
versing 118  N.  Y.  Supp.  968;  Mer- 
chants &  Insurers'  Reporting  Co. 
V.  Jones,  220  Fed.  791. 

2  Crombie  v.  Order  of  Solon, 
157  Pa.  St.  588,  27  Atl.  710. 

3  Gormerly  v.  Port  Richmond 
Buildin-];  &  Loan  Assn.  (Pa.),  3 
Wkly.  Notes  Cas.  11. 

4  Cummings  v.  Supreme  Coun- 
cil, etc.,  247  Fed.  992. 


5  Cherokee  Life  Ins.  Co.  v. 
Davis,  142  Ga.  32,  82  S.  E.  445. 

6  Where  there  are  no  assets  ot 
a  building  and  loan  association 
for  distribution,  a  receiver  will 
not  be  appointed.  Barton  v.  En- 
terprise Loan,  etc.,  Assn.,  114  Ind. 
226,  5  Am.  St.  Rep.  608,  16  N.  E. 
486;  Barton  v.  Enterprise  Loan  & 
Building  Assn.,  114  Ind.  226,  5  Am. 
St.  Rep.  608,  16  N.  E.  486. 

A  receiver  will  not  be  appointed 
at  the  instance  of  a  domestic  cred- 
itor of  a  foreign  mutual  insurance 
company  where  the  only  assets  in 
the  state  are  the  obligations  of 
policyholders,  which,  by  the  terms 
of  the  contract,  are  merely  volun- 
tary, and  not  enforceable  by  suit, 
and  when  collected,  are  impressed 
with  a  trust  in  favor  of  other 
policyholders.  Blackwell  v.  Mu- 
tual Reserve  Fund  Life  Assn.,  141 
N.  C.  117,  5  L.  R.  A.  (N.  S.)  771. 
115  Am.  St.  Rep.  677,  53  S.  E.  833. 
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2.    Administration  of  the  Estate. 

§  498.     Who  Will  Be  Appointed  Receiver. 

In  Dill  V.  Supreme  Lodge,  Knights  of  Honor/  the 
judge  stated  that  in  the  instant  case  he  did  not  think 
it  best  to  appoint  a  member  of  the  fraternal  insurance 
organization  because  such  an  appointment  might  give 
rise  to  a  factional  fight  in  the  order  itself  which  would 
not  be  advantageous  to  the  receivership.  The  court  ap- 
pointed an  attorney  and  required  him  to  give  bond  in 
the  sum  of  $50,000. 

§  499.     General  Statement  of  Principles  Applicable. 

The  principles  that  apply  to  the  administration  of  re- 
ceivership estates  in  general  apply  to  the  administration 
of  the  estates  of  such  corporations  as  form  the  subject 
of  this  chapter.  Upon  the  taking  of  proper  jurisdiction 
by  the  court  the  functions  of  the  regular  corporate  author- 
ities cease  and  any  action  of  theirs  with  reference  to  the 
assets,  such  as  the  assignment  of  a  mortgage  owned  by 
the  company,  is  void  as  against  the  receiver.^  The  re- 
ceiver is  an  officer  of  and  under  the  control  of  the  court 
and  is  not  in  any  way  an  agent,  or  representative,  of  the 
company.^  This  principle  applies  even  to  a  receiver  ap- 
pointed at  the  instance  of  a  state  authority  under  a 
statute   applying   especiall}^   to    such    corporations    and 

1  Dill  V.  Supreme  Lodge,  Knights  pany  appointed  prior  to  the  com- 

of  Honor,  226  Fed.  807.  mencement  of   an   illness,   where, 

1  Hinman  v.  Ryan,  2  Ohio  C.  D.  1^"°''  to  the  receivership,  another 

305,  3  Ohio  Cir.  Ct.  R.  529.  company  had,  on  agreement  with 


2  A  clause  in  a  benefit  policy  re- 


the  policy  company,  taken  over  all 

of  its  business;    the  fact  that  no 
quiring    prompt    notice    of    illness      ^^^^^  ^^^^^^  j^^^  ^^^^  gj^.^^^  ^^.^^^j^ 

to  be  given  the  company  on  pen-  ^^^  ^e  defense   for  the  successor 

alty  of  forfeiture  of  part  of  bene-  company  in  an  action  on  the  policy 

fits  for  failfure  to  give  the  notice  for  the  benefits  to  which  the  pol- 

did  not  require  notice  of  an  illness  icyholder  was  entitled.     Provident 

given   rise  to   a   claim    under   the  Life,  etc..  Ins.  Co.  v.  Elliott  (Ala.), 

policy   to  a  receiver  of  the   com-  73  So.  476. 
II  Rec— 93 
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giving  tlie  state  official  authority  to  make  sucli  applica- 
tion.^ The  receiver  may  not  in  any  important  matter  act 
without  due  authorization  of  the  court ;  any  unauthorized 
action  of  the  receiver  prejudicial  to  any  one  interested 
in  the  estate  may,  with  due  regard  to  the  interest  of 
others,  be  disregarded  by  the  court.* 

§  500.     Reducing  the  Assets  to  Possession. 

The  receiver  is  entitled  to  possession  of  all  of  the 
assets  of  the  corporation,^  and  his  right  to  marshal,  or 
sue  for,  the  assets  of  the  estate  supersedes  the  right  of 
stockholders  or  other  parties  interested  in  the  estate.- 
Under  proper  circumstances  and  proper  authorization 
of  the  court,  the  receiver  may  compromise  claims  against 


3  Wehrs  v.  Sullivan,  217  Mo.  167, 
116  S.  W.  1104. 

■i  Attorney  General  v.  Supreme 
Council,  A.  L.  H.,  196  Mass.  151,  81 
N.  E.  966. 

Where  the  statute  provides  that 
the  receiver  shall  have  authority 
to  sue  in  all  courts,  the  receiver 
may  institute  and  maintain  an  ac- 
tion of  forcible  detainer  without 
specific  authorization  by  the  ap- 
pointing court.  McKeag  v.  Pirie, 
134  111.  App.  652. 

1  People's  Bank  v.  Aetna  Indem- 
nity Co.,  91  Conn.  57,  98  Atl.  353; 
Ballard  v.  Audubon  Nat.  Bank,  222 
Fed.  57,  137  C.  C.  A.  595;  Hopkins 
v.  Lancaster,  254  Fed.  190. 

The  surplus  arising  from  a  fore- 
closure of  a  real  estate  mortgage 
on  property  of  an  insolvent  in- 
surance company  passes  to  the  re- 
ceiver even  if  there  is  no  formal 
conveyance  of  the  land  to  him. 
Attorney  General  v.  Atlantic  Mut. 
L.  Ins.  Co.,  100  N.  Y.  279,  3  N.  E. 
193. 

".  Policyholders  of  an  insolvent 
life   Insurance   company   may   not 


sue  stockholders  for  the  fraudu- 
lent appropriation  of  a  part  of  the 
assets  of  the  company,  when  the 
company  is  in  the  hands  of  a  re- 
ceiver who  is  proceeding  to  collect 
and  administer  the  assets  for  the 
benefit  of  all  the  creditors.  Ham- 
ilton V.  Chouteau  (C.  C),  6  Fed. 
339,  2  McCrary  509. 

The  fact  that  an  association  is 
insolvent,  and  in  the  hands  of  a 
receiver  does  not  prevent  the  ap- 
plication uf  the  usury  statute,  in  a 
suit  by  the  receiver  to  foreclose 
a  mortgage  given  to  secure  pay- 
ment of  a  weekly  sum  as  dues, 
interest,  and  premium,  which  in 
the  aggregate  exceeds  10  per  cent 
per  annum.  Sosa  v.  Pettaway,  67 
Fla.  18,  64  So.  433. 

The  receiver  of  a  building  and 
loan  association  may  foreclose  a 
mortgage  due  the  association 
though  the  proceeds  are  not  re- 
quired to  pay  its  debts.  Hatfield 
V.  Cummings,  152  Ind.  280.  But  in 
this  connection  see  Strauss  v. 
Carolina,  etc.,  Loan  Assn.  (N.  C), 
53  Am.  St.  Rep.  585. 
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the  estate. -"^  It  is  the  duty  and  the  right  of  the  receiver, 
if  necessary,  to  sue  to  recover  all  outstanding  assets  of 
the  corporation  and  his  appointment  can  not  be  col- 
laterally attacked  in  actions  brought  by  him  for  that  pur- 
pose."' The  same  principles  apply  to  the  collection  of 
unpaid  subscriptions  for  stock  as  in  the  case  of  other 
corporations.^  The  receiver  may  sue  to  recover  any 
assets  of  the  corporation  illegally  or  wrongfully  trans- 
ferred or  conveyed  by  it  either  to  a  stranger,*^  or  to  a 
stockholder,  member,  or  officer."  The  receiver's  action 
may  be  at  law,  or,  where  there  is  proper  ground  for  the 
jurisdiction,  as,  for  instance,  the  necessity  for  an  intri- 


3  MacDonald  v.  Aetna  Indemnity 
Co.,  88  Conn.  571,  92  Atl.  154. 

Where  the  estate  was  liable  on 
a  contract  of  the  receivership  com- 
pany and  owned  an  indemnity 
bond  securing  it  against  the  lia- 
bility, it  was  proper  for  the  re- 
ceiver to  assign  the  security  to  the 
claimant  in  order  that  he  might 
proceed  under  it  instead  of  against 
the  estate;  the  mere  form  of  the 
execution  of  the  assignment  would 
not  affect  its  validity  as  long  as 
it  showed  clearly  on  its  face  that 
it  was  executed  by  the  receiver. 
Island  Gun  Club  v.  National  Surety 
Co.,  101  Wash.  185,  172  Pac.  209. 
Where  the  receiver  sues  on  re- 
insurance contracts  in  which 
others  have  an  interest,  they 
should  be  made  to  share  in  the 
expenses  of  the  litigation.  Schleus 
v.  Poe  (Md.),  101  Atl.  688. 

4  Backenstoe  v.  Kline,  31  Pa. 
Super.  Ct.  268. 

->  A  receiver  of  an  insurance 
company  can  not  recover  subscrip- 
tions on  unpaid  stock  when  the 
evidence  shows  that  the  subscrip- 
tion was  for  stock  issued  under 
an   unconstitutional   statute.     Ma- 


rion Trust  Co.  V.  Bennett,  169  Ind. 
346,  124  Am.  St.  Rep.  228,  82  N.  E. 
782. 

A  receiver  may  not  make  a 
claim  against  the  estate  in  bank- 
ruptcy of  a  stockholder  on  an 
unpaid  subscription  for  the  pur- 
pose of  equalizing  payments 
among  stockholders  without  show- 
ing whether  the  bankrupt,  for  such 
a  purpose,  would  be  in  the  debtor 
or  creditor  class,  even  assuming 
that  a  collection  for  such  a  pur- 
pose would  be  proper.  In  re  Bass, 
215  F(;d.  275. 

In  this  connection  see  the  gen- 
eral subject  as  applied  to  corpo- 
rations,  §§  350  et  seq.,  supra. 

0  Ballard  v.  Audubon  Nat.  Bank, 
222  Fed.  57,  137  C.  C.  A.  595. 

7  Aldrich  v.  Gray,  147  Fed.  453, 
8  Ann.  Cas.  832,  77  C.  C.  A.  597; 
Snover  v.  Boynton,  173  Mich.  539, 
139  N.  W.  266  (action  against  offi- 
cers for  negligent  loss  of  funds) ; 
Krutz  V.  Bubeck,  39  Pa.  Super.  Ct. 
370  (assignee  may  sue  where,  on 
maturing  of  various  series  of 
stock,  members  were  overpaid) : 
Johns  V.  Arizona  F.  Ins.  Co.,  76 
Wash.  349,  49  L.  R.  A.  (N.  S.)  101, 
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cate  accounting,  in  equity.^  In  any  action  brought  by 
the  receiver  to  recover  an  asset  of  the  company  he  must 
meet  any  defense  that  coukl  properly  have  been  raised 
against  the  company  itself.'-*  The  receiver  may  also  re- 
sist any  claim  wrongfully  made  against  the  estate. ^*^  The 
local  assets  of  a  foreign  corporation,  such  as  a  benefit 
society,  under  receivership  may  be  administered  so  as 
to  insure  the  rights  of  local  creditors. ^^  While  these 
general  principles  apply  to  the  corporations  here  under 
review,  many  conditions  arise  in  the  administration  of 
their  estates  growing  out  of  the  peculiar  nature  of  the 
business  conducted  by  them  that  are  worthy  of  special 
mention. 

§  501.     Status    of   Special   Funds    of    Such    Organization    on 
Deposit  With  Officials. 

Among  the  statutes  passed  regulatory  of  the  manner 
in  which  these  companies  shall  conduct  their  business  is 
a  class  of  statutes,  of  comparatively  wide  prevalence,  re- 
quiring these  companies,  before  commencing  business,  to 

136  Pac.  120  (money  paid  to  agent      not  question  the  right  of  the  direc- 

as  a  bonus  without  consideration).      tors  to  grant  rebates,  or  distribute 

See,    also,    under    corporations,      dividends,    where    the    board    was 

§§  344  et  seq.,  supra.  vested  by  the  charter  with  every 

corporate  power  which  might  be 
exercised  by  members  of  the  cor- 
poration.      Wermuth     v.     Miuden 

Lumber   Co.,   129    La.   912,   57    So. 
The  receiver  of  a  building  and      ^„^ 

loan  association  may  sue  its  for-  rpi,-^  „<.o+„t^„     r  i-      f^*^;^ k„„,-.. 

The  statutes  of  limitation  begin 

mer  president  to  recover  moneys      .  .     ,  ^       ^  4. 

^  to  run  against  an  unmatured  mort- 


s  Snover  v.  Boynton,  173  Mich 
539,  139  N.  W.  266;  Krutz  v.  Bu 
beck,   39   Pa.   Super.  Ct.  370. 


realized,  or  that  ought  to  have  been 
realized,  by  him  from  his  sale  of 


gage  held  by  a  building  and  loan 

association  on  the  appointment  of 

stock  pledged  with  the  association,      ^  receiver  to  wind  up  its  affairs. 


for  which  he  had  not  accounted 
French  v.  Armstrong,  79  N.  J.  Eq. 


Graves  v.  Seifried,  31  Utah  203,  87 
Pac.  674,  676. 
283,  82  Atl.  101.  ^Q  ggg    Kisterbock    v.    Building 

9  Reynolds    v.    Gerdelman,    185      Assn.,  7  Phila.  (Pa.)  185. 
Mo.  App.  176,  170  S.  W.  1153.  11  Failey  v.  Fee,  83   Md.   83,  55 

A  liquidator  of  a  solvent  mutual      Am.  St.  Rep.  326,  32  L.  R.  A.  311, 
accident    insurance    company    can      34  Atl.  839. 
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place  with  some  depository,  usually  some  state  official, 
assets  or  securities  of  a  certain  value  for  the  protection 
of  a  certain  class  of  persons  having  relations  with  the 
companies.  These  statutes  are  of  course  varied  in  their 
terms  and  provisions,  and  as  a  rule  are  strictly  con- 
strued. It  is  therefore  impossible  to  lay  down  any  gen- 
eral principles  concerning  them  and  decisions  based  upon 
them  must  be  read  in  the  light  of  the  particular  statutes 
construed.  Three  general  propositions  may  be  stated 
concerning  them,  however:  (1)  the  funds  are  so  far  in 
the  custody  of  the  law,  if  not  strictly  in  that  situation, 
that  they  may  be  reached  only  by  or  on  behalf  of  the 
persons  in  whose  interest  they  were  specially  deposited 
and  are  not,  for  instance,  subject  to  garnishment;^  (2) 
where  the  statute  provides  for  some  particular  method  of 
administering  and  distributing  such  special  fund,  the 
statutory  method  must  be  pursued ;  and  unless  it  includes 
or  calls  for  the  turning  of  the  fund  over  to  a  general  re- 
ceiver of  the  corporation,  the  fund  will  not  pass  to  such 
official ;-  if  there  is  no  special  method  of  distribution  pro- 

1  Graham  v.  Sparks,  56  Tex.  Civ.  creditor  or  stockholder  of  an  in- 
483,  121  S.  W.  597.  solvent    corporation    to    institute 

Securities  deposited  by  a  for-  proceedings  in  chancery  for  wind- 
eign  building  and  loan  association  ing  up  the  corporation,  whereupon 
"in  trust  for  the  benefit  and  secur-  the  court  shall  take  charge  of  all 
ity  of  its  members  in  this  state,"  assets  and  distribute  them,  etc. 
in  order  to  obtain  the  right  to  do  Acts  1905,  p.  489,  provides  that 
business  in  the  state  under  the  before  any  mutual  fire  insurance 
Wisconsin  statute  (Sanb.  &  B.  company  shall  do  business  it  shall 
Ann.  Stat.  §§  2014a,  2014b),  will  be  file  an  indemnity  bond  with  sure- 
sold  or  collected  in  case  of  insol-  ties,  conditioned  for  the  payment 
vency  and  the  proceeds  applied  of  all  claims  under  any  policy  is- 
according  to  the  trust,  and  the  sued  on  property  in  Arkansas,  and 
residue  only  turned  over  to  the  if  any  company  shall  not  reserve 
receiver  appointed  in  the  state  of  50  per  cent  of  its  premium  for 
incorporation.  Lewis  v.  American  the  payment  of  losses,  the  state 
Sav.  &  L.  Assn.,  98  Wis.  203,  39  auditor  shall  sue  on  the  bond  for 
L.  R.  A.  559,  73  N.  W.  793.  the    benefit    of    the    policyholders 

2  Forte  V.  Chamberlin,  93  Ark.  to  recover  a  sum  sufficient  to  in- 
112,  124  S.  W.  234.  crease  the  reserve  to  such  50  per 

Kirby's  Dig.  950,  authorizes  any      cent.     Held  that,  where  a  mutual 


1478  LAW   OF   RECEIVERS. 

vided  by  tlie  statute  and  no  special  duty  of  distribution 
placed  upon  the  depository,  or  trustee,  the  fund  will  pass 
to  the  receiver  to  be  distributed  under  proper  orders  of 
the  court.^ 

§  502.     Effect  of  the  Appointment  of  a  Receiver  on  the  Policies 
or  Executory  Contracts  of  the  Corporation. 

As  stated  in  the  opening  section  of  this  chapter  when 
a  receiver  is  appointed  over  the  affairs  of  one  of  these 
corporations,  especially  if  the  appointment  is  made  on  the 
ground  of  insolvency,  its  business  immediately  termi- 
nates. All  equities  are  tixed  as  of  the  time  of  the  appoint- 
ment or  such  other  time,  as  the  commencement  of  pro- 
ceedings for  dissolution  or  for  the  appointment  of  a 
receiver,  as  may  be  fixed  by  statute.  The  principle  that,  in 
the  administration  of  a  receivership  estate,  all  claims 
are  adjusted  as  of  some  date  associated  with  the  appoint- 
ment of  the  receiver  is  common  to  all  corporations.  But 
the  contracts  made  in  the  course  of  the  regular  business 
of  these  companies  are  executory;  unlike  the  executory 
contracts  of  the  general  corporation,  these  contracts  are 
not  to  be  adopted  or  abandoned  at  the  election  of  the  re- 
ceiver, but,  so  far  as  determining  the  interest  of  the 
parties  thereto  to  the  funds  that  may  come  into  the  pos- 
session of  the  receiver  is  concerned,  they  are  all  to  be 
canceled  without  making  the  estate  liable  for  any  cause 
of  action  for  damages  for  breach  of  contract.    This  result 

fire  insurance  company  was  placed  the  company,  the  liability  of  the 
in  the  hands  of  a  receiver  because  sureties  not  being  assets.  Eng- 
of  insolvency  and  there  had  never      '^'^^^^  v.  Pacific  States  Life  Assur. 

Co.,  153  Cal.  183,  96  Pac.  7;  Vandi- 
ver  v.  Poe.  119  Md.  338,  Ann.  Cas. 
1914D,  435,  46  L.  R.  A.  (N.  S.)  187, 
87  Atl.  410;  Ruggles  v.  Chapman, 
policyholders  from  suing  on  the  59  n.  y.  163.  See,  also.  People  v. 
bond  on  the  ground  that  claims  Chapman,  64  N.  Y.  557. 
against  defendant  for  losses  were  3  Robinson    v.    Mutual    Reserve 

in    excc.:;s   of   the   total    assets    of      Life  Ins.  Co.,  162  Fed.  800. 


been  any  improper  use  of  the  re- 
serve fund,  the  receiver  might  not 
maintain    an    action    to    restrain 
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may  be  placed  on  the  ground  that  where  a  receivership  is 
forced  upon  a  corporation  by  the  state,  the  corporation 
has  not  acted  voluntarily  and  is  not  responsible  for  such 
breach  of  contract  as  may  occur  ;^  or  may  be  due  to  the 
consideration  that,  in  the  case  of  mutual  companies,  those 
who  hold  the  company's  contracts  are  members,  or  stock- 
holders, and  as  such  are  liable  for  their  share  of  the  com- 
pany's liabilities;  not  only  are  their  own  contracts,  if 
unmatured,  canceled,  but  they  must  also  share  with  other 
members  in  paying  losses. ^  Usually  the  rule  is  based 
upon  convenience  and  public  policy. 

In  a  leading  New  York  case,^  the  court  said:  ''Claims 
under  policies  of  a  life  insurance  company,  which  has 
been  dissolved  for  insolvency,  and  placed  in  the  hands  of 


1  Michel  V.  Southern  Ins.  Co., 
128  La.  562,  569,  Ann.  Cas.  1912C, 
810,  54  So.  1010,  1012;  Law  v. 
Waldron,  230  Pa.  St.  458,  Ann.  Cas. 
1912A,  467,  79  Atl.  647. 

2  See,  also.  People  v.  Life  &  Re- 
serve Assn.,  150  N.  Y.  94,  45  N.  E. 
8;  Hill  V.  Baker,  205  Mass.  303, 
137  Am.  St.  Rep.  440,  91  N.  E.  380. 

Upon  the  insolvency  of  a  build- 
ing and  loan  associacion  and  the 
appointment  of  a  receiver  of  its 
assets,  it  is,  for  all  practical  pur- 
poses, dissolved,  and  premiums  re- 
maining due  and  payable  as 
bonuses  for  granting  loans  become 
uncollectible,  because  the  promise 
to  pay  such  premiums  was  made 
upon  the  implied  condition  that 
the  association  should  remain  a 
going  concern.  Curtis  v.  Granite 
State,  etc.,  Assn.,  69  Conn.  6,  61 
Am.  St.   Rep.  17,  36  Atl.  1023. 

The  appointment  of  a  receiver 
for  a  building  and  loan  associa- 
tion terminates  the  liability  of 
stockholders     for     monthly     dues. 


Buist  v.  Bryan,  44  S.  C.  121,  51  Am. 
St.  Rep.  787,  29  L.  R,  A.  127,  21 
S.  E.  537. 

Under  the  Pennsylvania  statute 
an  injunction  may  be  granted  at 
the  inception  of  receivership  pro- 
ceedings of  an  insurance  company, 
fixing  the  status  of  its  property. 
O'Neil  V.  Burnett  (Pa.),  106  Atl. 
246. 

The  impounding  of  the  assets 
of  a  homestead  loan  association, 
and  appointment  of  a  receiver 
over  it,  does  not  deprive  it  of  the 
power  to  employ  counsel  to  de- 
fend its  interests.  Assets  Realiza- 
tion Co.  V.  Defrees,  Brace  &  Rit- 
ter,  225  111.  508,  80  N.  E.  2G3,  af- 
firming 127  111.  App.   454. 

The  insured  who  becomes  ill 
after  the  appointment  of  a  re- 
ceiver of  an  accident  and  disabil- 
ity company,  need  not  give  formal 
notice  to  the  receiver.  Provident 
Life  &  Ace.  Ins.  Co.  v.  Elliott 
(Ala.),  73  So.  476. 

•'!  People  v.  Commercial,  etc., 
Ins.  Co.,  154  N.  Y.  95,  47  N.  E.  968. 
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a  receiver,  in  an  action  instituted  by  the  Attorney  Gen- 
eral, must  be  valued  and  determined  and  their  status 
fixed,  as  of  the  date  of  the  commencement  of  the  action 
of  dissolution,  and  are  not  affected  by  the  death  of  the 
insured  after  that  date  and  before  the  distribution  of 
assets.  .  .  .  The  judgment  relates  back  to  the  com- 
mencement of  the  action  and  became  effective  as  of  that 
time,  and  thereafter  the  company  could  not  require  the 
payments  of  premiums  or  insist  upon  forfeitures.  It  is 
the  day  on  which  the  court  practically  takes  possession 
of  the  assets  of  the  company  for  the  purpose  of  distri- 
bution among  its  creditors,  and  consequently  is  the  day 
on  which  the  rights  of  creditors  should  be  ascertained  and 
the  value  of  their  claims  determined"  in  the  above  case. 
The  court  appreciated  the  fact  that  the  rule  adopted 
would  result  in  some  hardships,  but  expressed  the  opinion 
that  any  other  rule  "would  so  far  retard  and  delay  the 
distribution  of  the  assets  as  to  make  its  administration 
practicably  impossible,"  and,  therefore,  that  individual 
claims  should  "give  way  to  the  greater  claims  of  the 
masses,  and  to  a  wise  public  policy  which  demands  an 
early  distribution  of  the  assets." 

In  accordance  with  this  principle  one  who  holds  the' 
bond  of  a  surety  company  to  protect  him  against  liability 
on  an  attachment  may  not  prove  a  claim  against  the 
estate  on  a  liability  that  is  determined  after  the  date  at 
which  the  equities  attach.  If  a  liability  is  fixed  at  a  later 
date  his  only  claim  is  against  the  company  itself  to  be 
paid  by  it  out  of  any  surplus  that  may  remain  after  all 
claims  existing  at  the  time  of  the  attaching  of  equities 
are  paid."*    Though  the  owner  of  a  mutual  insurance  pol- 

4  Claims  against  a  surety  com-  solution  so  that  a  claim  of  liability 

pany  which  wr.s  dissolved  for  in-  on  an  attachment  bond  executed 

solvency  and  placed  in  the  hands  by    the    surety    company    will    be 

of  a  receiver  must  be  determined  disallowed  when  no  judgment  had 

and  allowed  as  of  the  date  of  the  been  recovered  against  the  prin- 

commencement  of  the  suit  for  dis-  cipal  when  the  dissolution  proceed- 
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icy  may  have  the  right  to  demand  cancellation  of  the 
policy  and  return  of  the  unearned  premium  at  any  time 
while  the  company  is  a  going  concern,  that  right  ceases 
upon  the  insolvency  of  the  company.^  If  proper  pro- 
ceedings for  the  withdrawal  of  a  stockholder  from  a  build- 
ing and  loan  association  have  been  begun  before  the  ap- 
pointment of  a  receiver,  but  because  of  the  rules  of  the 
association  and  the  situation  of  its  affairs  the  proceed- 
ings have  not  been  completed,  the  stockholder  gains  no 
advantage  over  other  stockholders  from  what  has  been 
done.^  Where  a  statutory  penalty  attaches  to  an  insur- 
ance company  for  delay  in  payment  of  losses  after  proper 
demand,  such  penalty  can  not  be  imposed  when  demand 
is  made  after  the  appointment  of  a  receiver.'^    When  in- 


ings  were  begun  so  as  to  fix  any 
liability  on  the  surety  company. 
People  V.  Metropolitan  Surety  Co., 
205  N.  Y.  135,  Ann.  Cas.  1913D, 
1180,  98  N.  E.  412. 

In  the  case  just  cited  the  court 
said:  "The  claimant  will  also  be 
entitled  to  his  proper  dividend 
from  any  surplus  that  may  re- 
main after  all  claims  in  existence, 
when  the  action  for  dissolution  was 
commenced,  are  paid  and  dis- 
charged. The  order  as  made  by 
the  courts  below  did  not  cancel  or 
extinguish  the  claim  of  the  ap- 
])ellant  against  the  corporation,  if 
it  should  be  allowed  to  resume 
business,  as  is  possible.  They  do 
not  affect  his  right  to  share  in 
any  surplus  which  would  other- 
wise be  returned  to  the  corpora- 
tion or  paid  to  its  stockholders. 
They  simply  exclude  him,  on  ac- 
count of  sound  public  policy 
founded  upon  convenience  if  not  of 
necessity,  from  sharing  in  a  trust 
fund  applicable  only  to  claims  in 
existence  when  the  court  through 


its  receiver  took  possession  of  the 
corporate  assets.  The  contest  is 
between  creditors  of  the  corpo- 
ration, not  between  the  claimants 
and  the  corporation.  His  contract 
is  not  impaired,  for  it  is  still  in 
full  force  (Mumma  v.  Potomac  Co., 
8  Pet.  [U.  S.]  281,  8  L.  Ed.  945). 
If  the  orders  below  stand  without 
modification,  it  might  be  uncer- 
tain whether  the  claim  was  dis- 
missed on  the  merits  or  simply 
b"  cause  it  was  presented  prema- 
turely. While  the  rights  men- 
tioned may  be  of  slight  value  in 
this  case,  they  are  entitled  to 
protection." 

5  Hill  V.  Baker,  205  Mass.  30:i, 
137  Am.  St.  Rep.  440,  91  N.  E.  380; 
American  Casualty  Ins.,  etc.,  Co. 
V.  Arrott,  180  Pa.  St.  1,  36  Atl.  319. 

0  Miers  v.  Columbia  Mut.  Build- 
ing &  Loan  Assn.,  157  Fed.  940; 
Rabbitt  v.  W^ilcoxen,  103  Iowa  35, 
64  Am.  St.  Rep.  152,  38  L.  R.  A. 
183,  72  N.  W.  306. 

7  Massachusetts  Bonding  &  Ins. 
Co.  V.  Home  Life  &  Accident  Co., 
119  Ark.  102,  178  S.  W.  314. 
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solvency  proceedings,  looking  toward  the  appointment  of 
a  receiver,  have  been  begun  against  a  benefit  society  in 
its  domiciliary  state,  a  member,  holding  a  certificate 
that  matured  before  the  appointment  but  after  the  com- 
mencement of  the  proceedings,  may  not  enforce  payment 
thereof  by  garnishment  upon  the  assets  of  the  society 
in  a  foreign  state. ^  Statutory  or  charter  jDrovisions  for 
the  withdrawal  of  members,  or  stockholders,  or  policy 
holders  from  such  companies  after  insolvency  can  not  be 
executed  for  the  reason  that  then  the  rights  of  the  witli- 
drawer  have  no  known  value.  If  however,  either  under 
statutory  or  charter  provisions,  proceedings  for  with- 
drawal have  been  had  in  good  faith  and  completed  before 
the  receivership  the  receiver  may  not  rescind  the  trans- 
action. The  fact  that  the  charter  provisions  might  have 
be&?i  unwisely  framed  so  as  to  work  inequitably  against 
non-w^ithdrawing  members  would  not  give  such  right  to 
the  receiver  nor,  since  all  members  had  an  equal  right  to 
withdraw,  could  he  question  the  motives  of  a  member  in 
withdrawing.^  A  statute  relating  to  the  enforcement  of 
a  code  lien  for  policy  premiums  does  not  apply  to  a  com- 
pany that  had  passed  under  receivership  before  it  was 
enacted.  ^*^ 

The  contract  of  a  special  agent  of  an  insurance  com- 
pany is  subject  to  an  implied  agreement  that  it  will  termi- 
nate upon  the  company  being  placed  under  a  receivership 
since  such  an  organization  can  not  be  continued  as  a  going 
concern  by  a  receiver.^^ 

s  Wheeler      v.      Dime      Savings  hearing   judgment   in    [Iowa]    108 

Bank,   116   Mich.   271,   72   Am.   St.  N.  W.  1025) ;  McKee  v.  Home  Sav- 

Rep.  521,  74  N.  W.  496.  ings  &  Trust  Co.,  133  Iowa  548,  110 

9  Amberg    v.    Aldrich,    205    Fed.  N.  W.  908;   Powell  v.  Whisenand, 

498,   123   C.   C.   A.   566;    Young  v.  133  Iowa  548,  110  N.  W.  908;  State 

Stevenson,  180  111.  608,  72  Am.  St.  v.   Grand  Lodge   A.   O.  U.  W.,  30 

Rep.   236,   54  N.  E.   562;    Bohn  v.  Ohio  Cir.  Ct.  R.  818. 

Boone,  Building  &  Loan  Assn.,  135  lo  Parris  v.  Carolina  Mut.   Fire 

Iowa    140,    124    Am.    St.    Rep.    263,  Ins.  Co.,  91  S.  C.  344,  74  S.  E.  1010, 

112  N.  W.   199    (reversing  on  re-  ii  Law  v.  Waldron,  230  Pa.  St. 
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§  503.     Effect  of  Appointment  of  Receiver  on  Matured  Rights 
Respecting  Policies  or  Contracts. 

The  principles  above  discussed  relate  to  the  contract 
made  between  the  company  and  its  members,  or  stock- 
holders, or  policyholders.  Such  contracts,  as  has  been 
pointed  out,  are  canceled.  As  among  the  members,  or 
stockholders,  or  policyholders  themselves,  however,  if  by 
statute  or  charter  provisions  or  special  agreement  there 
have  existed  contractual  relations  regarding  priorities  or 
rights  to  special  funds  or  preference  of  any  sort,  these 
relations  are  to  be  preserved  and  enforced  by  the  re- 
ceiver in  so  far  as  the  financial  condition  of  the  estate 
will  permit.^  If  the  policy  issued  by  a  mutual  fire  insur- 
ance company  to  a  foreign  subscriber  is  of  the  standard 
form  usually  issued  by  stock  companies  and  there  is 
nothing  in  the  policy  to  show  that  it  was  issued  by  a 
mutual  company  and  the  subscriber  does  not  actually 
know  its  real  character  then  his  rights  upon  receivership 
as  to  unearned  premiums  are  to  be  determined  as  if  the 
company  were  in  fact  a  stock  company.^ 

§504.     Rights  of  Borrowing  and  Non-Borrowing  Members  of 
Building  and  Loan  Associations. 

Among  the  corporations  whose  affairs  while  under 
receivership  are  administered  in  accordance  with  the 
principles  now  under  review  are  those  commonly  known 

458,  Ann.  Cas.  1912A,  467,  79  Atl.  The  insolvency  of  a  building  and 

64'^-  loan  association  did  not  terminate 

See,  also,  Treat  v.  Pennsylvania  the    contract   of   guaranty    to    the 

Mut.  L.  Ins.  Co.,  199  Pa.  St.  326,  85  ^^^er    classes    of   shares.      People 

Am.  St.  Rep.  788,  49  Atl.  84.  ^    ^^^  york  Building-Loan  Bank- 

1  The  premium  reserve  fund  of  .        „       ,-,«    »         t^.      „„^    ,„.   .. 

.   ,      ^    ,  ^      ,^  ing  Co.,  119  App.  Div.  830,  104  N. 

a  surety  company  intended  for  the  ,^    ^ 

.     ^.  e     •*  T     V,  1^  Y.  Supp.  892;  Ehret  V.  People,  119 

protection     of     its     policyholders  p  <:=,      ^ 

should  be   maintained   during  the  ^PP"  ^'''-  ^^O,  104  N.  Y.  Supp.  892. 

receivership   for   the    purposes   of  2  Federal    Union    Surety    Co.    v. 

its    creation.      United     States    v.  Flemister,  95  Ark.  389,  130  S.  W. 

Poe,  120  Md.  89,  87  Atl.  933.  574. 
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as  Euilding  and  Loan  Associations.  The  manner  in 
which  these  associations  conduct  tlieir  business  is  gen- 
erally controlled,  even  to  rather  minute  details,  by  stat- 
utes. The  statutes  naturally  differ  widely  and  in  regard 
to  matters  not  regulated  by  statute  there  are  many  differ- 
ences among  the  plans  and  methods  of  these  associations. 
However,  the  general  idea,  or  purpose,  or  plan  of  all  is 
similar.  They  receive  subscriptions  to  membership,  or 
stock,  with  the  understanding  that- the  subscriber  shall 
pay  monthly  or  periodical  "dues"  of  a  certain  amount 
for  each  share  of  stock  to  which  he  subscribes  and  begin 
immediately  to  participate  in  the  profits  made  by  the 
association.  When  his  payments  plus  their  earnings 
amount  to  par  value  of  the  stock  the  subscriber  is  en- 
titled to  the  stock,  the  usual  expectation,  or  theory,  being 
that  the  subscriber  will  then  receive  from  the  association 
the  value  of  his  stock  and  then  withdraw  from  the  asso- 
ciation. Members  who  carry  the  plan  out  in  this  way  are 
non-borrowing  members.  Further,  the  association  re- 
ceives stock  subscriptions  from  persons  wose  purpose  it 
is  to  borrow  money  from  the  association.  The  amount 
borrowed  is  usually  the  par  value  of  the  stock  at  maturity. 
The  stock  is  subscribed  for  in  much  the  same  way  as  by  a 
non-borrowing  member  except  that  to  the  ordinary 
monthly  payments  are  added  certain  sums  to  cover  in- 
terest, premiums,  and  other  like  charges.  The  stock  at 
maturit}^  pays  off  the  loan  and  is  surrendered.  These 
subscribers  are  borrowing  members. 

When  such  an  association  passes  into  a  receivership 
it  becomes  impossible  to  work  out  the  contract  with  a 
borrowing  member  according  to  the  original  plan  and  the 
matter  has  to  be  adjusted  as  of  that  time.  In  this  ad- 
justment the  borrowing  member  has  to  be  considered  in 
his  dual  capacity  of  debtor  to  the  corporation  and  a 
stockholder  thereof.  His  relation  of  stockholder  is  differ- 
ent from  that  of  a  stockholder  in  the  ordinary  mercantile 
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or  industrial  corporation  organized  for  profit.  It  is  like 
a  membership  in  a  mutual  association  and  is  analogous 
to  a  membership  in  a  copartnership.  As  a  stockholder 
the  borrowing  member  as  well  as  the  non-borrowing  mem- 
ber is  liable  for  his  proportional  share  of  the  debts  of  the 
association. 

The  rule  in  such  case  under  the  general  form  of  statute 
as  applicable  to  a  building  and  loan  association  which 
becomes  insolvent  and  is  placed  in  the  hands  of  a  receiver 
is  that  the  borrowing  members  should  be  charged  inter- 
est on  the  amounts  received  by  them  from  time  to  time 
and  credited  on  such  amounts  for  all  that  they  have  paid 
into  the  association  since  they  have  borrowed  the  money 
whether  it  were  called  ''fines,"  ''penalties,"  "weekly 
dues"  or  any  other  name.  The  non-borrowing  members 
are  entitled  to  have  interest  computed  on  the  amounts 
due  at  the  same  rate  of  interest.  The  appointment  of  a 
receiver  over  such  an  insolvent  institution  causes  the 
debts  and  mortgages  due  it  to  mature  and  they  may  be 
collected  at  once.  This  rule  seems  to  be  applicable 
solely  to  building  and  loan  associations  but  it  was  also 
held  that  the  power  of  sale  in  the  mortgages  did  not  au- 
thorize the  receiver  of  the  association  to  foreclose  under 
the  power  since  the  association  alone  was  empowered  to 
foreclose  by  sale.  Every  one  who  held  stock  in  the  asso- 
ciation whether  as  a  borrowing  or  non-borrowing  mem- 
bers was  a  corporator  and  remained  such  until  the  con- 
cern was  closed  up  and  was  subject  to  the  burdens  and 
entitled  to  the  benefits  according  to  his  amount  of  stock. 
The  capital  of  the  association  is  the  shares  of  stock  it  has 
issued  and  which  have  not  been  redeemed.  When  re- 
deemed in  part,  then  only  as  to  that  part  unredeemed,  and 
any  other  available  assets  which  it  may  have.  Its 
assets  will  consist  of  what  money  and  effects  it  liad  on 
hand  when  the  receiver  was  appointed,  including,  of 
course,  what  debts  were  then  owing  to  it.    The  rule  just 
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stated  was  laid  down  by  the  Supreme  Court  of  North 
Carolina^  and  the  court  in  elaborating  upon  it  said:  ''The 
defendant  is  what  is  called  'a  building  and  loan  associa- 
tion, '  organized  as  a  corporation  under  the  laws  of  North 
Carolina.  Defendant  becoming  insolvent,  the  plaintiff 
brought  an  action  in  the  superior  court  of  New  Hanover 
County  to  close  out  and  wind  up  the  concern.  The  peti- 
tioners, Iredell  Meares  and  P.  B.  Manning,  were  ap- 
pointed receivers  and  filed  their  petition,  and  asked  in- 
structions from  the  court,  in  which  they  say:  'Your 
receivers  respectfully  report  to  the  court  that  in  the  at- 
tempt to  collect  the  debts  due  to  the  defendant  association 
by  its  members,  they  are  met  mtli  the  difficulty  of  how"  to 
adjust  the  balances  that  may  be  due  the  association,  be- 
tween the  amount  of  the  debt  and  the  amount  which  may 
have  been  paid  in  by  the  borrowing  members  on  their 
shares  of  stock.  The  complication  arises  from  the  fact 
that  the  borrowers,  who  are  indebted  to  the  association, 
are  likewise  stockholders  therein,  and,  as  stockholders, 
liable  for  their  pro  rata  share  of  whatever  losses  may 
have  been  incurred  in  the  failure  of  the  association.  If 
the  relationship  between  the  borrower  and  the  associa- 
tion was  simply  that  of  debtor  and  creditor,  the  balance 
could  easily  be  ascertained.  The  association,  however, 
under  its  plan,  loaned  money  only  to  its  members;  and 
these  members  made  monthly  payments  on  their  stock, 
which,  when  amounting,  with  accruing  profits,  to  the  par 
value  of  their  stock,  were  expected  to  be  applied  to  the 
extinguishment  of  their  loan,  the  stock  being  then  can- 
celed. The  failure  of  the  association,  however,  elim- 
inates the  possibility  of  maturing  the  stock,  and  necessi- 
tates an  equitable  adjustment  between  its  members  for  the 
collection  and  distribution  of  the  assets.    .    .    .' 

"This  is  a  new  question  to  us.    But  it  seems  to  us  that 

1  Strauss  v.  Carolina  Interstate,      63   Am.  St,   Rep.  585,  30  L.  R.  A. 
etc..   Loan    Assn.,    117    N.    C.   308,      693,  23  S.  E.  450. 
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tlie  parties  have  applied  too  much  refinement  to  tlieir 
theories  of  settlement,  when  one  more  simple,  based  on 
plain  business  methods  would  be  better. 

''The  receivers  say  in  their  application  for  instructions 
that  the  whole  trouble  grows  out  of  the  fact  that  all  the 
parties  interested  are  both  stockholders  and  debtors  to 
the  concern;  that,  if  the  debtors  were  not  stockholders, 
there  would  be  no  trouble  in  adjusting  the  matter.  This 
being  so,  it  seems  to  us  to  be  of  easy  solution,  by  first  con- 
sidering every  one  having  stock  in  the  concern  whether 
as  creditor  or  debtor,  as  a  corporator.  Endlich,  Bldg. 
Asso.  sec.  527.  Then  consider  each  member  indebted  to 
the  concern  as  a  debtor,  and  you  have  the  condition  of 
things,  that  the  receivers  say,  if  they  existed,  there  would 
be  no  trouble  in  adjusting  the  wdiole  matter.  It  seems 
to  us  that  there  can  be  no  trouble  in  the  mind,  separating 
the  parties  interested  upon  the  line  we  have  indicated. 
And,  if  this  is  so,  it  would  seem  that  the  greatest  trouble 
in  the  way  of  a  settlement  has  been  removed." 

In  other  words,  as  among  the  members,  the  debts  and 
assets  are  to  be  liquidated  separately.  A  power  given 
in  the  mortgage  to  the  association  to  sell  the  property 
upon  default  of  any  payment  on  the  part  of  the  borrower 
is  held  not  to  inure  to  the  benefit  of  the  receiver  and  he 
can  not  sell  without  an  order  of  court.  Every  one  who 
holds  stock  in  the  association  whether  as  a  borrowing  or 
non-borrowing  member  is  held  to  be  an  incorporator  and 
to  remain  such  until  the  concern  is  closed  up  and  to  be 
subject  to  the  burdens  and  entitled  to  the  benefits  accord- 
ing to  his  amount  of  stock.  This  is  the  method  usually 
followed  where  the  loan  was  made  with  the  understanding 
that  the  maturing  of  the  stock  would  cancel  the  loan;- 

■2  Preston  v.  Woodland,  104  Md.  v.  McLaughlin-Lyons,  38  Pa.  Super. 

642,  10  Ann.  Cas.  389,  65  Atl.  336;  Ct.   334. 

Knutson    v.    Northwestern    Loan,  A  borrowing  member  of  a  build- 

etc,  Assn.,  67  Minn.  201,  64  Am.  ing  and  loan  association  who  has 

St.  Rep.  410,  69  N.  W.  889;  Haspel  executed  a  mortgage  to  it,  is,  upon 
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but  variations  in  the  application  of  tlie  payments  may  be 
made  if  called  for  by  statutory  or  charter  provisions  or 
the  terms  of  special  contracts.''  Where  the  total  amounts 
paid  in  by  a  borrowing  member  exceed  the  amount  of  the 
loan  with  interest  he  is  entitled  to  share  with  other  stock- 
holders in  any  dividends  on  the  basis  of  the  excess.^  An 
order  of  the  receivership  court  directing  the  method  of 
adjusting  accounts  with  non-borrowing  members  is  bind- 
ing upon  them  in  any  necessary  foreclosure  except  as  to 
any  matters  that  were  not  presented  to  nor  considered 
by  the  court  at  the  time  of  making  the  order.^  If  cir- 
cumstances have  arisen,  prior  to  the  receivership,  through 
delinquency  on  the  part  of  the  non-borrowing  member 
or  for  some  other  reason,  that  would  have  given  the  asso- 
ciation the  right  to  demand  a  settlement  of  the  debt  if  the 
receivership  had  not  occurred,  the  receiver  has  the  right 
to  enforce  the  same  settlement.*^ 

§  505.     Assessment  of  Members  of  Mutual  Companies  or  Asso- 
ciations by  Receivers. 

Upon  the  appointment  of  a  receiver  of  an  insurance 
company  conducted  on  the  mutual  assessment  plan  the 

its  going  into  the  hands  of  a  re-  receiver,  is  not,  under  the  statute, 
ceiver,  entitled  to  be  credited  upon  entitled  to  set  off  the  withdrawal 
his    mortgage    with    all    amounts      value   of  his  shares   under  notice 

.,  .    .         .    „„•■    „,,    j„o„   r^r^  of    Withdrawal    given    within    six 

paid  as   interest  and  all  dues  on  f' 

„     ^     ,  A    -f   „  ,„i^  months.      French    v.    Wolfson,    88 

his   shares   of  stock,   and   if   such  ^   ^    ^   ^^^^  ^^  ^^^    ^^^^ 

credits  equal  or  exceed  the  amount  ,^^^^^^^    ^     p^^^,^^^    107    ^^ 

of  the  mortgage  debt,  no  suit  in  ^^^    ^^  ^^^    ^^^ 

foreclosure      can      be      sustained.  ^  Spinney    v.    Miller,    114    Iowa 

Buist   V.   Bryan,   44    S.   C.    121,    51  gio,  89  Am.  St.  Rep.  351,  86  N.  W. 

Am.  St.   Rep.  787,  29   L.  R.  A.  127,  .^^ 

21  S.  E.  537.  6  In  re  State  Mutual  Building  & 

3  Cooper    V.    Newton,    160    Fed.  Loan  Assn.  of  New  Jersey,  74  N. 

190;   Sokolski  v.  New  South  Build-  j_  gq.  807,  19  L.  R.  A.  (N.  S.)   588, 

ing  &  Loan  Assn.   (Miss.),  43  So.  rji   ^tl.   251    (reversing   decree   in 

674;    Leechburg  Building  &  Loan  [^    j_]    68   Atl.    108);    Preston  v. 

Assn.   V.  Kinter,   233   Pa.   St.   354,  Reinhart,  185  N.  Y.  555,  78  N.  E. 

82  Atl.  498.  1111,  affirming  109  App.   Div.  781, 

Defendant,  after  appointment  of  96  N.  Y.  Supp.  851. 
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rccoiversliip  court  succeeds  to  the  authority  of  the  di- 
rectors of  the  company  as  far  as  levying  assessments 
upon  members  owing  premium  notes  is  concerned.  The 
court  may  make  assessments  just  as  the  directors  might 
have  done,  for  the  purpose  of  paying  claims  due  and 
existing  at  the  time  of  his  appointment.^     The  fact  that 


1  Hammond  v.  Knox,  125  App. 
Div.  9,  109  N.  Y.  Supp.  367;  Stone 
V.  Penn  Yan,  K.  P.  &  B.  Ry.,  125 
App.  Div.  94,  109  N.  Y.  Supp.  374. 

Assessments  may  be  levied  upon 
holders  of  cash  premium  policies 
if  it  is  so  provided  in  the  charter 
or  the  statute.  Ely  v.  Oakland 
Circuit  Judge,  162  Mich.  466,  125 
N.  W.  375  (order  modified  on  re- 
hearing) ;  Ely  V.  Oakland  Circuit 
Judge  (in  re  Citizens'  Mut.  Fire 
Ins.  Co.  of  Holly),  162  Mich.  466, 
127  N.  W.  769. 

The  cancellation  of  a  policy  in 
a  mutual  insurance  company,  and 
the  return  of  a  premium  note  to 
the  Insured,  terminate  the  in- 
sured's membership  and  relieve 
him  of  further  liability  as  to  losses 
already  accrued;  and  he  is  not 
bound  by  a  decree  to  which  he 
was  not  a  party,  rendered  at  the 
instance  of  a  receiver  of  the  com- 
pany, making  an  assessment  upon 
the  premium  notes  to  pay  losses. 
Langworthy  v.  Saxony  Mills,  72 
Mo.  App.  363. 

A  second  assessment  may  in- 
clude the  first.  Sands  v.  Sweet, 
44  Barb.  108,  note  a  116. 

The  New  York  act  of  1852,  giv- 
ing receivers  power  to  make  as- 
sessments upon  premium  notes,  is 
constitutional.  Hyatt  v.  McMahon, 
25  Barb.  457. 

A  receiver  may  exercise  the 
power  of  the  board  of  directors  in 
making  assessments,  if  it  fails  to 
II  Rec— 94 


do  so.  Maxwell  v.  Akin,  89  Fed. 
178;  People  v.  United  States  Mut. 
Acci.  Asso.,  10  App.  Div.  319. 

In  making  assessments,  a  re- 
ceiver must  make  allowance  for 
such  as  are  uncollectible.  Insur- 
ance Comrs.  V.  Commercial  Mut. 
Ins.  Co.,  20  R.  I.  7. 

Suit  by  a  receiver  to  collect  as- 
sessment. Bowen  v.  Kuehn,  79 
Wis.  53;  Pickersgill  v.  Myers,  99 
Pa.  602. 

A  judgment  recovered  by  the  re- 
ceiver of  an  insolvent  corporation 
against  each  of  the  corporators, 
determining  the  amount  for  which 
each  is  liable  to  creditors,  does 
not  authorize  him  to  collect  any 
more  from  each  corporator  than 
the  demands  of  the  creditors  and 
the  cost  of  the  receivership  pro- 
ceedings may  require.  Cole  v. 
Adams  (Tex.  Civ.  App.),  1  J.  A. 
319,  49  S.  W.  1052. 

A  receiver  may  be  appointed  to 
make  an  assessment  against 
stockholders.  Ford  v.  Kansas 
City  &  I.  Short  Line  R.  Co.,  52  Mo. 
App.  439. 

In  addition  to  liability  on  assess- 
ment, a  member  is  liable  for  a 
just  proportion  of  losses  while  his 
policy  is  in  force.  Sands  v.  Hill, 
42  Barb.  651. 

A  court  through  a  receiver  has 
no  more  power  to  make  assess- 
ments on  corporate  stock  than  the 
directors.  Great  Western  Teleg. 
Co.  V.  Loewenthal,  154  111.  261. 
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all  outstanding  policies  are  canceled  by  the  receivership 
suit  does  not  relieve  the  members  from  liability  on  as- 


An  assessment  by  the  receiver 
on  each  premium  note  for  the  full 
amount  thereof  is  good.  Sands  v. 
Sanders,  28  N.  Y.  416. 

The  making  of  an  assessment 
upon  members  of  a  mutual  benefit 
association  does  not  make  them 
debtors  to  the  association,  or  en- 
title either  it  or  its  receiver  to 
enforce  payment  thereof  by  suit. 
Lehman  v.  Clark,  174  111.  279,  43 
L.  R.  A.  G48,  reversing  71  111.  App. 
366. 

In  Thomas  v.  Whallon,  31  Barb. 
172,  the  receiver  of  a  mutual  in- 
surance company  in  making  an 
assessment  upon  the  premium 
notes  is  held  to  be  an  actor  and 
his  authority  depends  not  upon  the 
order  of  court,  but  upon  the  ex- 
istence of  facts  making  the  assess- 
ment necessary  and  proper.  In 
ordering  the  receiver  to  make  the 
assessment  courts  do  not  adjudi- 
cate upon  the  liability  of  the  com- 
pany or  determine  the  amounts 
for  which  assessments  shall  be 
made,  at  the  ratio  of  an  assess- 
ment, but  merely  sanction  and 
authorize  the  acts  of  the  receiver 
who  acts  ministerially  and  not 
judicially. 

In  Williams  v.  Babcock,  25  Barb. 
109,  it  is  held  that  the  receiver 
of  a  mutual  insurance  company, 
by  his  appointment,  has  power  to 
make  assessments  upon  premium 
notes  and  determine  the  time  of 
payment  in  the  same  manner  as 
the  directors  had,  and  is  author- 
ized to  give  notice  in  the  same 
manner,  but  the  appointment  does 
not  determine  the  amount  of  in- 
debtedness   or    the    time    of   pay- 


ment. If  the  obligation  to  pay  is 
determined  by  the  premium  note 
upon  an  assessment  and  notice,  it 
is  the  receiver's  duty  to  proceed 
forthwith  and  make  an  asesss- 
ment  and  give  the  notice.  This 
is  a  prerequisite  to  an  action  on 
the  note;  otherwise  there  would 
be  no  breach  on  the  part  of  the 
maker  and  these  things  are  neces- 
sary allegations  in  an  action 
against  the  maker. 

In  Wood  V.  Standard  Mut.  L.  S. 
Ins.  Co.,  154  Pa.  157,  a  decree  was 
rendered  ordering  the  receiver  to 
collect  an  assessment  from  mem- 
bers of  the  company,  and  in  such 
case  a  liberal  allowance  should 
be  made  for  uncollected  assess- 
ments, expenses,  etc. 

In  Bangs  v.  Duckinfield,  18  N.  Y. 
592,  an  assessment  made  by  a  re- 
ceiver of  a  mutual  fire  insurance 
company  under  an  order  of  court 
on  application  of  the  receiver 
without  notice  is  held  to  be  upon 
the  same  footing  as  if  made  by 
the  board  of  directors  and  not 
conclusive  upon  the  person  as- 
sessed as  a  judicial  determination. 

In  Sands  v.  Sanders,  28  N.  Y. 
416,  it  is  held  that  a  general  as- 
sessment is  good  by  which  the 
receiver  declares  each  premium 
note  is  assessed  to  the  full  amount 
thereof. 

In  Downs  v.  Hammond,  47  Ind. 
131,  suit  was  brought  by  a  re- 
ceiver of  a  mutual  fire  insurance 
company  to  collect  an  assessment 
on  a  premium  note  and  it  was  held 
that  the  complaint  must  show  on 
its  face  that  the  court  from  which 
the  receiver  derives  his  authority 
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sessments  levied  by  the  court  although  the  charter  or 
statute  may  provide  that  assessments  shall  be  levied  only 


has  determined  the  validity  of  the 
claims  for  which  the  assessment 
is  made.  The  amount  of  claims 
which  the  receiver  or,  court  will 
allow  as  just  demands  against  the 
company,  together  with  any  in- 
debtedness previously  allowed  by 
the  directors  of  the  company  as 
shown  by  their  books  must  be 
ascertained  before  an  assessment 
can  be  made  to  pay  such  indebt- 
edness. 

In  Manlove  v.  Burger,  38  Ind. 
211,  it  Is  held  that  under  the  stat- 
ute of  Indiana  the  receiver  of  a 
mutual  insurance  company  is  au- 
thorized to  sue  in  his  own  name  in 
bringing  an  action  against  the 
stockholders  of  a  mutual  insur- 
ance company.  Also,  that  in  an 
action  by  a  receiver  to  recover 
assessments  he  must  allege  all 
the  facts  necessary  to  show  a 
liability  on  the  premium  notes 
and  that  the  claim  for  losses  had 
been  adjusted,  or  were  justly  due 
to  the  parties  making  or  setting 
up  the  claims. 

The  court  may  make  an  assess- 
ment after  the  appointment  of  a 
receiver  for  an  insolvent  mutual 
fire  insurance  company,  and  order 
the  same  to  be  levied  upon  both 
deposits  and  premium  notes  for 
the  proportionate  share  of  losses 
and  expenses  which  occurred  dur- 
ing the  term  of  insurance,  and 
such  assessments  may  cover  inter- 
est, possible  losses  by  reason  of 
uncollectible  assessments,  and  a 
sufficient  amount  to  compensate 
the  receiver  and  pay  all  expenses. 
Davis  V.  Shearer,  90  Wis.  250; 
Davis    V.    Parcher,    82    Wis.    495; 


Jones  V.  Lisson,  6  Gray  296;  Com. 
V.  Massachusetts  Mut.  F.  Ins.  Co., 
112  Mass.  116;  Wardle  v.  Town- 
send,  75  Mich.  .385,  4  L.  R.  A.  511; 
Savage  v.  Medbury,  19  N.  Y.  34; 
People's  Equitable  Mut.  F.  Ins, 
Co.  V.  Babbitt,  7  Allen  235;  Trad- 
ers' Mut.  F.  Ins.  Co.  V.  Stone,  9 
Allen  483;  Parker  v.  Stoughton 
Mill  Co.,  91  Wis.  174. 

In  such  case  the  decree  making 
the  assessment  is  conclusive  on 
the  members  or  policy  holders  of 
the  defunct  company  unless  at- 
tacked in  a  direct  proceeding,  not- 
withstanding they  are  not  present 
when  the  decree  is  rendered.  Haw- 
kins V.  Glenn,  131  U.  S.  319,  33 
L.  Ed.  185;  Lycoming  F.  Ins.  Co. 
V.  Langley,  62  Md.  211;  Rand, 
McN.  &  Co.  V.  Mutual  F.  Ins.  Co., 
Parker,  58  111.  App.  528;  Parker  v. 
Stoughton  Mill  Co.,  91  Wis.  174; 
Great  Western  Teleg.  Co.  v.  Burn- 
ham,   79  Wis.   47. 

A  court  appointing  a  receiver  of 
a  mutual  insurance  company  ex- 
ercises at  its  discretion  the  power 
of  the  board  of  directors  of  such  a 
company,  as  well  as  the  additional 
authority  conferred  by  statute. 
Rand,  McN.  &  Co.  v.  Mutual  F. 
Ins.  Co.,  Parker,  58  111.  App.  528. 

The  propriety  of  the  amount  of 
an  assessment  ordered  by  the 
court  appointing  a  receiver  of  an 
insolvent  insurance  corporation 
can  not  be  questioned,  in  an  ac- 
tion by  the  receiver  to  collect  the 
assessment.  Rand,  McN.  &  Co.  v. 
Mutual  F.  Ins.  Co.,  Parker,  supra. 

An  order  authorizing  a  receiver 
of  a  mutual  insurance  company  to 
levy     an     assessment     equal     in 
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upon  members  holding  policies  in  force  at  tlie  time  of  tlie 
levy.^  The  assessment  may  be  of  sufficient  amount  to 
provide  for  the  expenses  of  the  receivership,  including 
the  cost  of  collecting  the  assessments,  and  delinquencies 
in  collection  due  to  insolvency  of  members.^  The  assess- 
ment proceedings  must  be  had  in  accordance  with  stat- 
utory provisions  dealing  with  that  subject.^  The  decree 
of  the  court  levying  an  assessment  is  binding  upon  mem- 
bers, though  they  were  not  parties  to  the  suit  nor  present 
nor  represented  at  the  proceedings  for  the  appointment 
of  the  receiver  or  for  the  levying  of  the  assessment.^  In 
actions  to  enforce  the  levy  of  the  assessment,  members 
may  interpose  any  defenses  that  may  be  personal  to  them- 


amount  to  all  other  assessments 
theretofore  made  does  not  include 
penalties  on  other  assessments, 
but  is  limited  to  the  amounts  of 
the  assessments  themselves.  Cap- 
ital City  Mut.  F.  Ins.  Co.  v.  Boggs, 
172  Pa.  91. 

An  order  authorizing  a  receiver 
of  a  mutual  insurance  company, 
appointed  on  the  relation  of  the 
attorney  general,  to  make  a  speci- 
fied assessment,  is  conclusive  upon 
a  policy  holder  as  to  the  validity 
and  the  amount  of  the  assessment, 
but  not  as  to  the  liability  to  pay, 
so  far  as  it  depends  upon  matters 
personal  to  himself.  Capital  City 
Mut.  P.  Ins.  Co.  v.  Boggs,  supra. 

The  receiver  in  insolvency  of  a 
building  association  is  the  proper 
person  to  ascertain  the  amount  of 
losses  of  the  association,  and 
make  an  assessment  on  the  mem- 
bers to  meet  the  same.  Evers- 
mann  v.  Schmitt,  53  Ohio  St.  174. 
29  L.  R.  A.  184. 

As  to  the  power  and  method  of 
making  assessments  in  mutual  fire 
insurance  matters,  see  Davis  v. 
Shearer,  90  Wis.  250. 


It  must  be  shown  that  the  as- 
sessment is  needed  for  some  le- 
gitimate purpose  of  the  company, 
such  as  the  payment  of  debts.  In 
re  Bass,  215  Fed.  275. 

The  holder  of  a  canceled  policy 
of  a  mutual  fire  insurance  com- 
pany is  liable  upon  an  assessment 
for  his  share  of  losses  up  to  the 
date  of  cancellation.  Backenstoe 
V.  Kline,  31  Pa.  Super.  Ct.  268. 

2  Skaneateles  Paper  Co.  v. 
American  Underwriters'  Fire  Ins. 
Co.,  61  Misc.  Rep.  457,  114  N.  Y. 
Supp.  200. 

3  Equitable  Mut  Fire  Ins.  Corp. 
Receiver  v.  Murray,  131  Ky.  740, 
115  S.  W.  816;  Wood  v.  Standard, 
etc.,  Ins.  Co.,  154  Pa.  St.  157,  26 
Atl.  103. 

4  Havey  v.  Hancock  Mut.  Fire 
Ins.  Co.,  110  Me.  492,  87  Atl.  51; 
Sands  v.  Birch,  29  How  Prac.  (N. 
Y.)  305,  19  Abb.  Prac.  255. 

r>  Swing  v.  American  Glucose 
Co.,  123  111.  App.  156;  Rand,  etc., 
Co.  V.  Mutual  Fire  Ins.  Co.,  58  111. 
App.  528;  Swing  v.  Karges  Furni- 
ture Co.,  123  Mo.  App.  367,  100  S. 
W.  662;   Stone  v.  Penn  Yan,  etc., 
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solves,  such  as  that  their  policies  were  illegally  issued 
and  are  void  and  the  like/'  or  that  they  were  legally 
released  from  all  further  liability  by  the  company  before 
the  commencement  of  the  receivership,^  or  that  under  the 
terms  of  their  policies  they  are  not  subject  to  assessment.^ 
The  receiver  must  allege  and  prove  that  the  court  has 
taken  all  of  the  steps  necessary  to  the  making  of  a  valid 
assessment.^ 

In  some  states  the  statutes  provide  that  the  assessment 
shall  be  made  by  the  receiver  upon  being  authorized  to 
do  so  by  the  court.^"  Such  statutes  have  been  held  to  be 
constitutional.^^  Though  the  receiver  in  making  the  levy, 
acts  in  a  ministerial,  rather  than  a  judicial  capacity,^^  j^ig 
levy  is  not  subject  to  a  writ  of  review  on  the  score  that 
the  assessment  is  excessive;  the  remedy  would  be  by 
proper  proceedings  to  have  the  levy  vacated  or  modified 
by  the  receivership  court  or  to  have  any  excess  collected 
equitably  disposed  of  on  distribution. ^^  Like  the  court, 
the  receiver  may  levy  assessments  upon  members  and  en- 
force their  payment  though  the  members  are  not  made 
formal  parties  to  the  suit.^^     The  assessment  must  be 

Ry.,  197  N.  Y.  279,  134  Am.  St.  Rep.  building  and  loan  association  was 

879,  90  N.  E.  843;  Capital  City  Mut.  the  proper  person  to  ascertain  the 

Fire  Ins.  Co.  v.  Boggs,  172  Pa.  St.  amount    of    losses,    and    made    an 

91,    33    Atl.    349;     Backenstoe    v.  assessment    on    the    members    to 

Kline,  31  Pa.  Super.  Ct.  268.  meet    the    same.      Eversmann    v. 

6  Williams  v.  Babcock,  25  Barb.  Schmitt,  53  Ohio  St.  174,  53  Am. 
(N.  Y.)   109.  St.    Rep.   632,   29   L.   R.   A.   184,   41 

7  Langworthy   v.    Saxony    Mills,  N.  E.  139. 

72  Mo.  App.  363.  n  Hyatt  v.  McMahon,   25  Barb. 

s  Russell     V.     O'Donoghue,     178  (N.  Y.)   457. 

Fed.  106;  Stone  v.  Penn,  etc.,  Ry.,  iii  Bangs  v.  Duckinfield,  18  N.  Y. 

197  N.  Y.  279,  134  Am.  St.  Rep.  879,  592. 

90  N.  E.  843.     See:   Swing  v.  Ohio  1 3  Daniel  v.  Citizens'  Mut.  Fire 

Cultivator    Co.,    29    Ohio    Cir.    Ct.  Ins.  Co.  of  Jackson,  149  Mich  626, 

R.  365.  14  Detroit  Leg.  N.  525,  113  N.  W. 

9  Downs    V.    Hammond,    47    Ind.  17. 

131;    Manlove   v.   Burger,   38    Ind.  i4  Eversmann     v.     Schmitt,     53 

211.  Ohio  St.  174,  53  Am.  St.  Rep.  632, 

10  The  receiver  of  an  insolvent      29  L.  R.  A.  184,  41  N.  E.  139. 
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made  strictly  in  accordance  with  tlie  provisions  of  the 
statute,  the  charter,  and  the  policy.^^  A  decree  levying 
an  assessment  is  not  made  invalid  by  an  immaterial  im- 
perfection in  its  form;  nor  is  a  notice  of  assessment  in- 
valid if  it  gives  the  member  substantially  all  the  informa- 
tion that  he  is  entitled  to.^*^ 

§  506.     Suits   to   Enforce   Such   Assessments   Levied   by   the 
Receiver. 

Since  the  receivership  court  has  jurisdiction  over  the 
subject-matter  of  any  detail  connected  with  the  adminis- 
tration of  the  estate,  an  action  by  the  receiver  to  enforce 
an  assessment  may  be  laid  in  that  court  if  proper  juris- 
diction over  the  defendant  can  be  obtained.^  Whether 
the  receiver  may  bring  an  action  to  enforce  an  assess- 
ment in  his  own  name  or  must  bring  it  in  the  name  of  the 
corporation,  or  in  the  name  of  a  state  official  having 
supervision  over  such  corporations  as  the  one  involved 
in  the  receivership  is  determined  by  statute,  or  by  the 
same  principles  as  control  in  the  cases  of  receivers  over 
other  corporations  f  and  the  same  statement  applies  to 
the  question  as  to  whether  or  not  a  domiciliary  receiver 
may  sue  in  a  foreign  jurisdiction.^     With  reference  to 

15  Williams  V.  Babcock,  25  Barb.  294;    Backenstoe  v.  Kline,  31  Pa. 

(N.  Y.)   109;    Thomas  v.  Whallon,  Super.   Ct.   268.     See,   also,    §§351 

31  Barb.    (N.  Y.)    172.  et  seq.,  supra,  regarding  corpora- 

i«i  A    notice    of    an    assessment  tions    generally, 

against  a  policyholder  held  not  in-  3  Stone  v.  Penn  Yan.  K.  P.  &  B. 

valid  because  it  required  payment  Ry.,  197  N.  Y.  279,  134  Am.  St.  Rep. 

in   a  shorter   time   than   was   pro-  879,    90   N.    E.   843,   affirming    125 

vided  for  by  the  decree,  where  a  App.  Div.  94,  109  N.  Y.  Supp.  374. 

copy    of   the    decree    accompanied  A  foreign  receiver  of  a  mutual 

the     notice.       Swing     v.     Cloquet  insurance  company  may  maintain 

Lumber   Co.,    121    Minn.    221,    141  in  a  foreign   state  a  suit  against 

N.  W.  117.  a  member  of  such  company  to  re- 

1  Nichol  V.  Newman,   160  Mich.  cover  an  assessment  upon  a  pre- 

582,   125  N.  W.   760;    Wetmore  v.  mium    note    forming    part    of    the 

Scalf,  85  S.  C.  285,  67  S.  E.  298.  assets    of    the    company    in    the 

•-'  International  Savings  &  Trust  hands   of   the    receiver    when    the 

Co.  V.  Stenger,  31  Pa.  Super.  Ct.  assessment  was  made.     Parker  v. 
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suits  for  this  purpose,  in  tlie  absence  of  statutes  govern- 
ing them,  all  such  details  as  to  whether  the  action  shall 
be  at  law  or  in  equity,  whether  against  a  single  member 
or  against  many,  and  similar  matters  are  governed  by  the 
same  principles  as  control  in  litigation  by  private  per- 
sons and  the  fact  that  the  receiver  is  a  party  to  the  action 
is  immaterial.^ 

§  507.    Application  of  Statutes  of  Limitation  to  Suits  Upon 
Assessments. 

The  period  of  limitations  as  to  the  enforcement  of  an 
assessment  runs  from  the  date  of  the  assessment  and  not 
from  the  date  of  the  appointment  of  a  receiver  ;^  since  the 
receiver  may  sue  for  uncollected  assessments  levied  be- 
fore his  appointment  as  well  as  for  those  levied  pending 
the  administration  of  the  estate,  the  time  of  limitations 
as  to  the  latter,  if  they  include  the  former,  will  run  from 
the  time  of  the  levy  by  the  directors,-  unless  the  directors ' 
assessments  were  invalid.^ 

Stoughton  Mill   Co.,   91   Wis.   174.  478:    McCall    v.    Bowen,    91    Neb. 

In  such  case  the  decree  by  which  241,  40   L.   R.  A.   (N.  S.)    781,  135 

the  assessment  is  made  is  conclu-  N.  W.   1014;    Burke  v.   Scheer,  89 

sive  on  the  members  of  the  com-  Neb.  80,  33  L.  R.  A.  (N.  S.)   1057, 

pany,  unless  attacked  in  a  direct  130  N.  W.  962. 

proceeding,    notwithstanding   they  i  Limitations    against   the    right 

were  not  present  when  the  decree  to  recover  assessments  against  a 

was  rendered.     Hawkins  v.  Glenn,  member  of  a  mutual  fire  insurance 

131  U.  S.  319,  33  L.   Ed.  184;    Ly-  company  run  from  date  of  assess- 

coming  F.  Ins.  Co.  v.  Langley,  62  raent  and  not  from  appointment  of 

Md.    211;    Rand,    McN.    &    Co.    v.  receiver.     Nichol  v.  Newman,  160 

Mutual  F.  Ins.  Co.,  Parker,  58  111.  Mich.   582,   125  N.  W.   760. 

App.  528.  See,  also,  Wardle  v.  Hudson,  96 

See  §§  368  et  seq.,  supra,  regard-  Mich.  432,  55  N.  W.  992. 

ing  question  as  applied  to  corpo-  2  Swing  v.  Arkadelphia  Lumber 

rations    generally.  Co.,  90  Ark.  394,  119  S.  W.  205. 

4  Swing    V.     American     Glucose  3  McCall  v.  Bowen,  91  Neb.  241, 

Co.,  123   111.  App.   156;    Randall  v.  40  L.  R.  A.  (N.  S.)  781,  135  N.  W. 

McClain,  94  Neb.  487,  143  N.  W.  1014. 


CHAPTER  XVII. 

PROPERTY  OF  A  SPECIAL  CHARACTER. 

1.  Mining  Properties. 

§  508.     General  Rule  Regarding  Receiverships  for  Mines  and 
Reasons  Therefor. 

Mining  properties,  whether  they  consist  of  patented  or 
unpatented  mining  claims  or  merely  mineral  deposits 
upon  property,  the  title  to  which  has  not  been  obtained 
under  the  mining  laws,  constitute  real  property  and  ordi- 
narily are  governed  by  the  general  laws  relating  to  real 
property  except  in  so  far  as  the  statutes  in  respect  to 
locating  and  holding  mining  claims  apply.  Hence  we 
would  ordinarily  expect  the  question  of  receiverships  of 
such  properties  to  be  governed  generally  by  the  rules 
applicable  to  real  property.  Such,  however,  is  not  the 
case  because  of  the  fact  that  the  value  of  such  properties 
consist  in  the  existence  of  the  mineral  deposits  which 
they  contain.  The  mining  of  such  deposits  constitutes 
a  destruction  of  the  principal  value  of  the  property  itself. 
In  the  case  of  surface  placers,  the  property  can  ordi- 
narily be  preserved  by  an  injunctional  order  against 
operation  rather  than  a  resort  to  a  receivership,  although 
circumstances  may  exist  which  would  make  the  appoint- 
ment of  a  receiver  necessary  to  preserve  the  rights  of 
the  parties,  as  for  example  in  the  case  of  an  expiring 
lease.  But  in  the  case  of  quartz  mines  or  mines  of  any 
sort  having  underground  workings,  which  need  to  be 
kept  in  repair  and  free  from  flooding  conditions,  it  is 
apparent  that  in  the  case  of  litigation  in  respect  to  the 
propert}^  and  the  parties  in  possession  are  of  doubtful 
solvency  that  a  receiver  is  proper  in  order  to  preserve 
the  property  for  whomsoever  shall  be  found  to  be  ulti- 
mately entitled  to  it.     It  has  been  the  practice  of  the 

(  1496  ) 
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courts  to  appoint  receivers  of  mining  properties  where 
such  appointments  are  necessary  as  above  shown  for  the 
preservation  of  the  property.^    Where  an  injunction  will 


1  Hill  V.  Taylor,  22  Cal.  191; 
Falls  V.  McAfee,  24  N.  C.  236; 
Deep  River  Gold  Min.  Co.  v.  Fox, 
39  N.  C.  61;  Parker  v.  Parker,  82 
N.  C.  165;  Glover  v.  Manila  Gold 
Min.,  etc.,  Co.,  19  S.  D.  559,  104 
N.  W.  261;  Gibbs  v.  David,  L.  R. 
20  Eq.  373;  Fischer  v.  Superior 
Court,  110  Cal.  129,  42  Pac.  561; 
Norway  v.  Rowe,  19  Ves.  144. 
Real  estate  includes  mines  and 
mining  claims.  Cessna  v.  Otho 
Development  &  Power  Co.,  35 
S.  D.  557,  153  N.  W.  380. 

Where  land  was  devised  to  two 
persons,  both  being  appointed  ex- 
ecutors and  charged  with  the  pay- 
ments of  certain  debts,  but  one  of 
the  executors  claiming  a  part  of 
the  land  under  a  deed  subsequent 
in  date  to  the  execution  of  the 
will  had  entered  thereon  and  was 
proceeding  to  operate  it  as  a  min- 
ing property,  and  it  appearing  that 
there  was  some  waste  of  the  prop- 
erty, and  the  solvency  of  the  ven- 
dee-executor was  doubtful,  it  was 
held  to  be  a  proper  case  for  the 
appointment  of  a  receiver.  Stith 
V.  Jones,  101  N.  C.  360,  8  S.  E. 
151. 

A  receiver  will  be  appointed  of 
the  royalty,  rents,  and  profits  of 
mining  property  involved  in  an 
act  of  ejectment,  where  it  is  not 
proposed  to  disturb  the  lessee,  and 
there  is  no  direct  legal  responsi- 
bility on  the  part  of  any  one  to 
respond  in  damages,  and  the  value 
of  the  property  is  being  greatly 
lessened  by  its  operation,  and  the 
defendants  have  commenced  their 
mining     operations     in     face     of 


notices  served  of  the  claim  of  the 
plaintiffs.  Ulman  v.  Clark,  75 
Fed.  868. 

A  receiver  for  a  mine  will  not 
be  appointed  where  mining  opera- 
tions will  be  obliged  to  be  stopped 
on  account  of  the  receiver  not 
having  funds  to  meet  the  neces- 
sary outlays  and  it  is  not  claimed 
that  the  defendants  are  insolvent 
or  not  amply  able  to  account  for 
the  mesne  profits,  in  the  event 
that  the  property  is  held  liable 
for  plaintiff's  claim,  or  that  it  is 
injured  by  defendant's  misman- 
agement.— Carter  v.  Hoke,  64  N.  C. 
348. 

The  extraction  of  gold  from 
mines  is  something  more  than 
the  ordinary  use  of  real  estate  by 
one  in  possession,  and  requires 
more  than  the  ordinary  remedies 
to  protect  the  rights  of  a  pur- 
chaser at  judicial  sale,  during  the 
period  of  redemption.  It  consti- 
tutes a  waste  or  destruction  of  the 
property  itself,  and  might  be  re- 
strained; but  the  appointment  of 
a  receiver  is  preferable,  as  it  al- 
lows the  continuous  working  of 
the  claims.  Hill  v.  Taylor,  22  Cal. 
191. 

In  the  early  cases  in  North  Car- 
olina the  courts  appeared  to  give 
consideration  to  the  proposition 
that  the  mines  should  be  contin- 
ued in  operation  as  a  matter  of 
public  policy.  Parker  v.  Parker, 
82  N.  C.  165. 

In  the  case  of  Gibbs  v.  David,  L. 
R.  20  Eq.  373,  the  court  said:  "But 
the  property  is  a  colliery,  and  a 
going  colliery,  and  both  sides  ad- 
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preserve  tlie  rights  of  the  parties,  the  court  will  not  ap- 
jDoiiit  a  receiver.-  Where  the  title  to  mining  claims  is  in 
litigation,  the  court  may  appoint  a  receiver  for  the  pur- 


rait  it  must  be  kept  going,  or  the 
lease  will  be  forfeited,  and  more- 
over, if  it  is  not  kept  going  it  will 
be  drowned  out;  and,  therefore, 
it  is  absolutely  necessary  it  should 
be  worked.  In  this  state  of  things 
I  think  it  is  clearly  uncertain  to 
whom  the  colliery  belongs.  If  the 
plaintiffs  are  right  in  their  allega- 
tions on  the  bill,  the  colliery  does 
not  belong  to  them,  but  to  David 
and  Sloper.  If  on  the  other  hand, 
the  allegations  are  erroneous,  then 
the  colliery  belongs  to  the  plain- 
tiffs, and  David  and  Sloper  have 
nothing  to  do  with  it.  It  is  ac- 
cording to  the  practice  of  the 
court  to  keep  property  in  security 
until  the  right  is  decided;  and, 
therefore,  it  being  totally  uncer- 
tain to  which  of  these  two  parties 
the  colliery  belongs,  it  does  seem 
to  me  in  accordance  with  practice 
and  principle  that  the  property 
shall  as  far  as  possible  be  kept 
in  security.  Then  it  is  asked, 
why  should  this  be  done?  The 
plaintiffs  are  in  possession;  they 
say  they  were  fraudulently  in- 
duced to  take  possession,  and  be- 
ing in  possession  they  are  in- 
competent to  deal  with  the  prop- 
erty in  its  present  position,  and 
if  they  should  succeed  in  this  suit 
they  will  have  a  demand  against 
the  defendants  for  all  moneys 
properly  expended  in  working  the 
colliery.  It  is  of  very  great  im- 
portance that  the  colliery  should 
be  so  worked  as  to  leave  as  little 
doubt  as  possible  whether  it  was 
properly  or  improperly  worked.  If 
the  court  appoints  an  officer  com- 


petent to  manage  the  colliery,  and 
he  says,  I  have  carried  on  the  col- 
liery and  made  a  gain,  then  the 
gain  will  belong  to  the  party  to 
whom  the  mine  belongs.  If  on 
the  other  hand  he  says,  I  have 
been  obliged  to  carry  on  the  col- 
liery at  a  loss,  that  loss  will  have 
to  be  borne  by  the  plaintiffs  if 
they  fail  in  their  suit,  and  by  the 
defendants  if  the  plaintiffs  suc- 
ceed." 

Appointment  of  receiver  has 
been  refused  over  mining  property 
in  a  suit  involving  title,  unless 
parties  in  possession  are  insolvent 
and  property  is  being  injured  by 
their  mismanagement.  Carter  v. 
Hoke,   64   N.   C.  348. 

•2  In  mining  cases  where  an  in- 
junction against  operation  is 
sought,  as  to  extra  lateral  rights, 
in  case  of  doubt  as  to  title,  the 
doubt  should  be  resolved  in  favor 
of  granting  the  writ.  Gilpin  v. 
Sierra  Nevada  Cons.  M.  Co.,  2  Ida. 
662  (696),  23  Pac.  547,  1014;  Ana- 
conda Copper  Min.  Co.  v.  Heinze, 
27  Mont.  161,  69  Pac.  909;  Stewart 
Min.  Co.  v.  Ontario  M.  Co.,  23  Ida. 
280,  129  Pac.  932. 

In  a  contest  over  a  strip  of 
land,  on  the  sides  of  which  the 
parties  owned  respectively  and 
were  in  possession  of  the  land, 
which  they  could  mine  without 
disturbing  the  ores  in  the  strip  in 
dispute,  it  was  held  that  the  rem- 
edy was  the  writ  of  injunction, 
and  not  the  appointment  of  a  re- 
ceiver. Thomas  v.  Nantahala 
Marble  &  Talc  Co.,  58  Fed.  485,  7 
C.  C.  A.  330. 
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pose  of  performing  the  annual  assessment  work.^  AVliere 
in  a  suit  for  an  accounting  and  cancellation  of  a  deed 
under  which  the  defendant  in  possession  claims  title,  the 
defendant  offers  to  secure  the  plaintiff  by  a  proper  bond 
as  to  any  relief  the  court  may  decree,  a  receiver  should 
not  be  appointed.^ 

Mineral  springs,  which  are  operated  commercially, 
will  also  be  protected  by  a  receivership  where  the  defen- 
dant is  insolvent.^ 

On  account  of  the  fact  that  when  a  mine  becomes  suc- 
cessful, persons  with  doubtful  claims  sometimes  assert 
title  to  the  property,  the  courts  apply  the  doctrine  of 
laches  rigorously  in  suits  of  this  character.*^ 

§  509.     Rule  in  Regard  to  Placer  Deposits, 

There  is  no  general  rule  laid  down  by  the  courts  which 
particularly  distinguish  placer  mines  from  deep  mines, 

360, 


3  Anderson  v.  Robinson,  63  Or. 
228,  126  Pac.  988  (rehearing  de- 
nied in  127  Pac.  546). 

A  court  will  appoint  a  receiver 
to  take  possession  of  unpatented 
mining  claims  pending  litigation 
for  the  purpose  of  performing  the 
assessment  work  for  the  benefit 
of  the  litigant,  who  may  ultimately 
prevail  in  the  litigation,  and  to 
preserve  the  property  and  to  pre- 
vent the  extraction  of  its  ores. 
See  Nevada  Sierra  Oil  Co.  v.  Home 
Oil  Co.,  98  Fed.  673;  Tornanses  v. 
Melsing,  106  Fed.  775,  45  C.  C.  A. 
615;  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.,  104  Fed.  20; 
Midland  Oil  Co.  v.  Turner,  179 
Fed.  74,  102  C.  C.  A.  368;  Childers 
V.  Neely,  47  W.  Va.  70,  81  Am.  St. 
Rep.  777,  49  L.  R.  A.  468,  34  S.  E. 
828:  Loaiza  v.  Superior  Court,  85 
Cal.  11,  20  Am.  St.  Rep.  197,  9 
L.  R.  A.  376,  24  Pac.  707. 


■i  Stith  v.  Jones,  101  N.  C. 
8  S.  E.  151. 

In  Producers'  Oil  Co.  v.  United 
States,  245  Fed.  651,  158  C.  C.  A. 
79,  the  court  intimated  that  an  in- 
demnity bond  would  be  acceptable 
in  lieu  of  a  receivership. 

o  Whitney  v.  Buckman,  26  Cal. 
447,  448.  In  this  connection  see, 
also,  the  case  of  Congress  &  E. 
Spring  Co.  v.  High  Rock,  etc.,  Co., 
45  N.  Y.  291,  6  Am.  Rep.  82. 

fi  Norway  v.  Rowe,  19  Ves.  144. 

As  to  mines,  relief  of  equitable 
nature  will  be  denied  where  plain- 
tiff has  delayed  in  seeking  his 
remedy.  Hall  v.  Nash,  33  Colo. 
500,  81  Pac.  249;  Gamble  v.  Han- 
chett,  34  Nev.  351,  126  Pac.  Ill; 
Sharkey  v.  Canadian,  48  Or.  112, 
7  L.  R.  A.  (N.  S.)  791,  85  Pac.  219, 
Cunningham  v.  Independence  Cons. 
M.  Co.,  58  Wash.  371,  108  Pac.  950; 
Waterman  v.  Banks,  144  U.  S.  394, 
403,  36  L.  Ed.  479,  12  Sup.  Ct.  646. 
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but  the  same  reasons  which  are  very  controlling  in  re- 
spect to  deep  mines  do  not  generally  exist  as  to  placer 
mines  in  so  far  as  the  preservation  of  the  property  is 
concerned.  Consequently,  under  ordinary  conditions  an 
injunction  restraining  the  operation  will  serve  the  same 
purpose  as  a  receivership.  But,  of  course,  exceptional 
circumstances  may  exist  which  may  make  continuous 
operation  of  the  property  necessary  in  order  to  preserve 
leases  or  utilize  expensive  temporary  equipment.  The 
general  receivership  situation  in  regard  to  these  kinds 
of  mines  is  shown  by  a  series  of  cases  arising  in  respect 
to  certain  locations  on  Anvil  Creek  in  Alaska.  In  fact 
the  cases,  referred  to,  furnish  an  example  of  an  improper 
use  of  an  ex  parte  appointment  of  a  receiver  over  im- 
mensely valuable  placer  mining  claims  with  an  inade- 
quate bond  on  the  part  of  the  receiver.  The  suits  in 
which  the  receivers  were  appointed  were  instituted  by 
persons  who  had  relocated  the  mining  claims  on  the 
theory  that  the  original  locators  were  not  citizens  of  the 
United  States  at  the  time  of  location.  The  value  of  these 
placer  deposits  consisted  solely  in  the  gold  which  was 
contained  within  them  and  no  peculiar  operating  condi- 
tions were  shown  to  exist,  as  often  occurs  in  respect  to 
lode  mines,  where  underground  workings  must  be  main- 
tained in  repair  and  free  from  water.  An  injunction 
against  their  operation  would  have  served  the  purpose 
of  preserving  the  properties  for  those  who  would  ulti- 
mately be  decreed  to  be  the  owners.  The  receiver  who 
was  appointed  was  heavily  interested  in  a  corporation 
which  had  acquired  the  interests  of  the  relocators  and 
was  directed  by  the  court  to  operate  the  properties, 
which  he  proceeded  to  do  on  an  extensive  scale. ^ 

1  In  re  Noyes  (In  re  Geary,  In  re  985,  46  C.  C.  A.  680;   Lindeberg  v. 

Wood,  In  re  Frost),  121  Fed.  209,  Chipps,   108  Fed.  988,  46  C.  C.  A. 

213,   57   C.   C.   A.   445.      See,   also,  685;  Lindeberg  v.  Requa,  108  Fed. 

A.nderson    v.    Comptois,    108    Fed.  988,  46  C.  C.  A.  685. 


PROPERTY   OF   A   SPECIAL    CHARACTER.  1501 

Motions  were  made  to  vacate  the  appointments,  wliicli, 
however,  were  denied  by  the  trial  court.  The  defendants 
thereupon  sought  to  appeal  to  the  United  States  Circuit 
Court  of  Appeals,  but  the  trial  court  refused  the  appeals, 
disallowed  the  bills  of  exception  and  refused  to  allow 
bonds  for  costs  or  supersedeas  bonds  to  be  given.  The 
Court  of  Appeals,  however,  allowed  the  appeals,  ap- 
proved supersedeas  bonds  and  directed  writs  of  super- 
seadeas  to  be  issued.  The  receiver  refused  to  comply 
with  the  demand  for  restitution  and  the  trial  court  re- 
fused to  enforce  them,  whereupon  the  Circuit  Court  of 
Appeals  cited  the  receiver  for  contempt  of  court  and  by 
aid  of  military  forces  took  possession  of  the  properties 
and  the  gold  dust  which  had  been  in  the  possession  of 
the  receiver.  The  receiver  was  found  guilty  of  contempt 
of  court  and  sentenced  to  imprisonment,  while  the  trial 
judge  was  also  found  guilty  of  contempt  and  punishod.- 
In  an  Idaho  case^  the  court  held  it  was  improper  for  a 
receiver  to  operate  a  placer  mine,  although  the  view  of 
the  court  was  not  apparently  particularly  influenced  by 
the  nature  of  the  deposit. 

§  510.    Receiverships  in  Litigation  Between  Tenants  in  Common. 

Litigation  between  tenants  in  common  or  persons  of 
whom  the  plaintiff  claims  to  be  a  co-tenant  are  likely  to 
furnish  receivership  facts  and  circumstances. 

Mining  property  from  its  very  nature  is  not  ordinarily 
susceptible  of  partition  because  of  the  fact  that  the  ore 
values  are  unevenly  distributed  and  the  values  are  prob- 
lematical   until    thoroughly    developed    by    exploration 

2  Anderson  V.  Comptois,  109  Fed.  L.  Ed.  657,  21  Sup.  Ct.  468;   In  re 

971,  975,  48  C.  C.  A.  1;   Chipps  v.  Noyes   (In  re  Geary,  In  re  Wood, 

Lindeberg,  179  U.  S.  686,  45  L.  Ed.  In  re  Frost),  121  Fed.  209,  221,  57 

387,  21  Sup.  Ct.  919;  Tornanses  v.  C  C.  A.  445. 

Melsing,  106  Fed.  775,  45  C.  C.  A.  3  Dalliba   v.   Winschell    (Riggs), 

615,  109  Fed.  710,  47  C.  C.  A.  596;  11    Idaho    364,    114    Am.    St.    Rep. 

In  re  McKenzie,  ISO  U.  S.  536,  45  267,  82  Pae.  107. 
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work.  Hence  tlie  only  feasible  manner  of  partitioning 
such  property  is  by  an  order  of  court  decreeing  its  sale.^ 

Although  the  general  rule  is  that  courts  are  averse  to 
appointing  receivers  in  suits  between  tenants  in  common, 
still  where  the  property  consists  of  a  mining  property, 
such  as  even  a  coal  mine,  a  more  liberal  view  is  taken  of 
the  matter  and  receivers  are  appointed  where  the  facts 
of  the  case  warrant  it,  as  has  been  just  shown,  and  espe- 
cially where  the  person  in  possession  is  of  doubtful  sol- 
vency or  is  mismanaging  the  property.- 

In  Heinze  v.  Klcinschmidt^  the  court  applied  the  rule 


1  Brown  v.  Challis,  23  Colo.  145, 
46  Pac.  679;  Lenfers  v.  Henke,  73 
111.  405,  24  Am.  Rep.  263.  An  ac- 
tual division  of  a  mine  can  not,  as 
a  general  rule,  be  made  without 
injustice  to  some  one  of  several 
co-tenants.  Aspen  Mining,  etc., 
Co.  V.  Rucker,  28  Fed.  220,  223; 
Manley  v.  Boone,  159  Fed.  633, 
636,  87  C.  C.  A.  197. 

2  Jefferys  v.  Smith,  1  Jac.  &  W. 
298;  Ames  v.  Ames,  148  111.  321, 
36  N.  E.  110. 

Where  the  plaintiff  claims  to  be 
the  sole  owner  of  a  gold  mine 
which  the  defendants  have  en- 
tered and  are  conducting  mining 
operations  thereon  under  a  claim 
that  they  are  co-tenants  of  it,  a 
receiver  will  be  appointed  pend- 
ing the  suit  where  the  defendants 
are  of  doubtful  solvency.  Parker 
V.  Parker,  82  N.  C.  165.  But  see 
Stith  V.  Jones,  101  N.  C.  360,  8 
S.  E.  151;  Thomas  v.  Nantahala, 
etc.,  Co.,  58  Fed.  485,  7  C.  C.  A. 
330. 

In  Norway  v.  Rowe;  19  Ves.  144, 
the  plaintiff  had  been  excluded 
from  the  property,  which  was  a 
raining  property,  but  the  court  re- 
fused to  appoint  a  receiver  on  the 


ground  of  his  laches,  he  having 
taken  no  steps  to  assert  his  rights 
until  the  mines  proved  profitable. 

A  receiver  will  not  be  appointed 
in  partition  proceedings  over  a 
mine  (iron  ore)  left  in  the  hands 
of  one  of  the  parties  to  manage 
in  the  common  interest  in  the  ab- 
sence of  any  allegation  of  insol- 
vency. Pierce  v.  Pierce,  55  Mich. 
629,  22  N.  W.  81. 

Where  the  co-owners  of  a  min- 
ing property  can  not  agree  in 
respect  to  the  working  of  the 
property  or  its  disposition,  a  re- 
ceiver has  been  appointed.  Rob- 
erts V.  Eberhardt,  Kay,  148,  69 
Eng.  Reprint  63. 

In  a  suit  for  partition  of  mining 
property,  of  which  the  ownership 
of  one  of  the  interests  is  in  dis- 
pute, a  proper  case  is  presented 
for  the  appointment  of  a  receiver 
for  the  share  of  the  ore  being 
mined  by  the  co-tenant  in  posses- 
sion, where  such  is  necessary  to 
protect  the  rights  of  the  parties. 
Heinze  v.  Butte  &  Boston  Consol- 
idated Mining  Company,  126  Fed. 
1,  61  C.  C.  A.  63. 

3  Heinze  v.  Kleinschmidt,  25 
Mont.  89,  63  Pac.  927. 
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applicable  to  cases  of  tenants  in  common  in  a  partition 
suit  over  a  mining  property,  namely,  that  a  receiver  will 
be  appointed  in  such  cases  (a)  where  one  tenant  is  in 
possession  and  excludes  his  co-tenant  from  participation 
in  the  possession  or  income ;  (b)  where  the  tenant  in  pos- 
session is  insolvent  and  refuses  to  account  to  his  co-ten- 
ant; (c)  where  one  tenant  refuses  to  join  his  co-tenant 
in  the  execution  of  necessary  leases  for  the  property 
owned  in  common,  or  interferes  in  the  collection  of  rents 
with  the  tenants  in  possession;  (d)  where  the  court  can 
see  from  the  showing  made  that  the  appointment  of  a 
receiver  is  required  in  order  to  properly  protect  the 
interests  of  the  parties. 

In  the  case  just  referred^  the  property  was  one  carry- 
ing gold,  silver  and  copper  and  one  of  the  principal 
grounds  upon  which  a  receiver  was  sought  was  that  it 
was  necessary  to  operate  the  property  because  of  a  prob- 
able fall  in  the  price  of  copper  pending  the  litigation. 
The  court,  however,  said  that  this  allegation  did  not 
merit  consideration  since  it  was  hardly  susceptible  of 
proof,  the  court  saying:  "It  can  not  be  urged  seriously 
that  a  court  of  equity  should  be  moved  to  the  exercise  of 
its  extraordinary  powers  by  conclusions  founded  upon 
speculations  upon  the  probable  condition  of  supply  and 
demand  as  to  a  jDarticular  commodity  in  the  markets  of 
the  world." 

Where  the  title  to  one  claiming  to  be  a  co-tenant  is  dis- 
puted by  the  persons  in  possession,  the  court  may  appoint 
a  receiver  to  receive  and  hold  the  share  of  ore  pertaining 
to  the  share  which  he  claims  and  where  it  is  alleged  that 
the  defendants  in  possession  are  so  operating  the  mine 
as  to  fradulently  prevent  the  receiver  from  obtaining  his 
share  of  the  ore,  the  court  may  extend  the  receivership 
so  as  to  cover  the  entire  property.^ 

4  Heinze  v.  Kleinschmidt,  25  Min.  Co.,  126  Fed.  1,  61  C.  C.  A. 
Mont.  89,  63  Pac.  927.  63.     But  see  dissenting  opinion  of 

f>  Heinze  v.  Butte  &   B.  Consol.      Judge  Ross. 
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§  511.     Receiverships  in  Litigation  Between  Vendor  and  Pur- 
chaser. 

In  a  suit  to  rescind  the  purchase  of  a  coal  mine  upon 
the  ground  of  fraudulent  representations,  where  it  ap- 
pears necessary  to  keep  the  mine  in  operation  pending 
the  litigation,  the  court  may  appoint  a  receiver.^ 

The  purchaser  at  a  judicial  sale  of  a  mining  claim  may, 
where  the  judgment  debtor,  who  is  insolvent,  remains 
in  possession  and  working  the  property,  have  a  receiver 
appointed  to  take  charge  of  the  proceeds  during  the 
period  allowed  by  the  statute  for  its  redemption.^ 

AVhere  complainant  alleges  that  defendant  who  pur- 
chased a  mining  property  at  a  foreclosure  sale,  pur- 
chased it  pursuant  to  a  scheme  to  defraud  the  creditors 
of  the  corporation  owning  the  property,  a  receiver  will 
not  be  appointed  unless  it  be  clearly  shown  that  unless 
a  receiver  is  appointed,  the  property  involved  will  de- 
teriorate or  be  wasted  and  that  the  complainant  will 
suffer  irreparable  loss  but  there  can  be  no  irreparable 
loss  if  the  defendant  is  solvent  and  able  to  satisfy  com- 
plainant's demand.^ 

1  Gibbs   V.   David,  L.   R.   20  Eq.  received  from  operating  the  mine, 

373.  an  order  taking  the  operation  ot 

In  Loaiza  v.  Superior  Court,  85  the  mine  from  the  defendant  and 
Cal.  11,  20  Am.  St.  Rep.  197,  9  placing  it  exclusively  under  a  re- 
L.  R.  A.  376,  24  Pac.  707,  a  suit  in-  ceiver  should  not  be  granted  v^'here 
volving  a  large  mining  property,  a  bond,  properly  secured,  to  ac- 
a  receiver  was  appointed  to  take  count  for  and  pay  over  the  pro- 
charge  of  the  property,  pending  a  ceeds  as  the  court  might  there- 
suit  by  a  foreign  corporation  to  after  direct,  would  furnish  sufh- 
rescind  a  contract  to  purchase  the  cient  security.  Stith  v.  Jones,  101 
property  and  restore  the  purchase  N.  C.  360,  8  S.  E.  151. 
money  which  had  been  placed  in  2  Hill  v.  Taylor,  22  Cal.  191. 
escrow.  3  American  Manganese  Steel  Co. 

In  an  action  for  an  account  and  v.   Alaska   Mines   Corp.,    250   Fed. 

for  the  cancellation  of  a  deed  un-  614,  162  C.  C.  A.  630. 

der  which  defendant  claims  to  be  See,    also.    International    Trust 

the  owner  of  the  land  which  in-  Co.  v.  Decker  Bros.,  152  Frd.   78, 

eludes    a    mine,    where    there    is  81  C.  C.  A.  302,  11  L.  R.  A.  (N.  S.) 

some  danger  of  loss  of  the  tolls  152;  Overton  v.  Memphis,  etc.,  R. 
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§  512.     Receiverships  in  Foreclosure  Proceedings. 

Receivers  are  appointed  over  mines  in  foreclosure  pro- 
ceedings in  like  manner  as  in  foreclosure  of  other  prop- 
erties upon  a  showing  of  imminent  danger  of  loss  or 
deterioration  together  with  irreparable  loss.^  The  re- 
ceivership should  not  cover  property  not  included  in  the 
mortgage.^  But  where  two  of  three  owners  of  a  mine 
were  decreed  to  be  the  owners  by  the  court  and  thereupon 
in  the  ordinary  course  of  business  and  in  good  faith 
execute  a  mortgage  upon  the  whole  property  and  the  un- 
successful co-tenant  afterwards  establishes  his  title  to  a 
one-third  interest  in  the  property,  he  can  not  as  against 
the  receiver  in  foreclosure  proceedings  claim  a  lien  on 
ore  produced  during  the  receivership  for  his  share  of 
past  profits  due  from  his  co-tenants.^  A  receiver  may 
be  appointed  in  proceedings  to  foreclose  a  mechanic's 
lien  under  a  proper  showing  and  with  proper  notice."' 


Co.  (C.  C),  10  Fed.  866;  Ryder  v. 
Bateman  (C.  C),  93  Fed.  16;  Folk 
V.  United  States,  233  Fed.  177.  147 
C.  C.  A.  183. 

1  Betts  V.  Bisher,  213  Fed.  581, 
130  C.  C.  A.  161;  International 
Trust  Co.  V.  Decker  Brothers,  152 
Fed.  78,  11  L.  R.  A.  (N.  S.)  152, 
81  C.  C.  A.  302;  First  Nat.  Bank  v. 
G  V.  B.  Min.  Co.,  89  Fed.  449 
(affirmed  in  G.  V.  B.  Min.  Co.  v. 
First  Nat.  Bank,  95  Fed.  35,  35 
C.  C.  A.  510). 

2  Where  all  mining  propertj'  of  a 
company  was  a  part  of  the  same 
system  of  operation,  and  the  pro- 
ceeds of  ore  extracted  from  a  por- 
tion of  the  mines  were  used  indis- 
criminately for  the  common  bene- 
fit of  the  whole  property,  a  re- 
ceiver appointed  on  a  foreclosure 
of  a  mortgage  covering  only  a 
part  of  the  property,  who  was 
given  power  to  take  possession  of 
II  Rec— 95 


the  premises  and  carry  on  the 
mines,  is  a  trespasser,  and  is  per- 
sonally liable  to  a  general  credi- 
tor for  sums  realized  from  a  mine 
not  covered  by  the  mortgage. 
Staples  V.  May,  87  Cal.  178,  25 
Pac.  316  (overruling  same  case  in 
department  reported  in,  3  Cal. 
Unrep.  250,  23  Pac.  710). 

3  First  Nat.  Bank  v.  G.  V.  B. 
Min.  Co.,  89  Fed.  449  (affirmed  in 
G.  V.  B.  Mining  Co.  v.  First  Nat. 
Bank.  95  Fed.  35,  35  C.  C.  A.  510). 

■i  In  Cessna  v.  Otho  Dev.  & 
Power  Co.,  35  S.  D.  557,  it  was 
said: 

"The  contention  is  made  by  re- 
spondent that  it  was  not  neces- 
sary, under  section  8,  ch.  51,  Laws 
of  1909,  to  make  any  showing 
whatever  as  to  the  necessity  for  a 
receiver,  as  the  only  condition 
precedent  to  such  appointment 
prescribed   by   said   act   is   that  a 
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Where  on  a  mortgage  foreclosure  of  a  mining  prop- 
erty, it  is  shown  that  the  mortgagor  in  possession  during 
tlie  period  of  redemption  is  likely  to  exhaust  the  mineral 
values  of  the  property  during  that  period  and  is  insol- 
vent, it  is  proper  for  the  court  to  appoint  a  receiver.^ 


suit  had  been  commenced  to  fore- 
close such  miner's  liens.  We  are 
of  the  view  tliat  this  contention 
is  not  well  taken.  The  effect  of 
the  appointment  of  a  receiver  to 
take  possession  of  property  is  to 
take  from  the  owner  the  right  of 
possession  and  control  of  his  own 
property  and  place  it  in  the  hands 
and  under  the  control  of  a  stranger, 
and  any  statute  which  would  per- 
mit such  act  without  a  showing 
justifying  it  is  fundamentally  and 
clearly  void.  In  St.  Germain  Ditch 
Co.  V.  Hawthorne  Ditch  Co.,  32 
S.  D.  260,  143  N.  W.  124,  in  rela- 
tion to  section  16,  ch.  180,  Laws  of 
1907,  it  was  held  that  a  statute 
which  provided  that  upon  the  mere 
commencing  and  filing  of  a  suit 
the  court  might  order  hydro- 
graphic  surveys  to  be  made,  and 
that  the  parties  owning  the  lands 
over  which  such  surveys  were 
made  should  pay  the  costs  there- 
of, was  void  and  not  due  process 
of  law;  that  simply  the  filing  of 
such  suit  was  not  sufficient  au- 
thority to  deprive  the  owners  of 
property  rights.  The  same  prin- 
ciple is  involved  in  the  case  pres- 
ent. We  are  of  the  view  that 
the  provisions  of  this  act,  chapter 
51,  Laws  of  1909,  so  far  as  it  re- 
lates to  the  appointment  of  re- 
ceivers, should  be  construed  in  the 
light  of  other  existing  laws  in  re- 
lation to  receivers;  and,  before 
the  court  would  be  authorized  to 
appoint  a  receiver  in  such  an  ac- 


tion, a  showing  upon  notice  should 
be  made,  sufficient  to  justify  and 
warrant  the  appointment  of  a  re- 
ceiver." 

5  In  the  case  of  Hill  v.  Taylor, 
22  Cal.  191,  the  court  said:  "The 
only  question  submitted  is  whether 
the  complaint  states  sufficient 
facts  to  entitle  the  plaintiff  to  the 
relief  prayed  for.  We  think  it 
does,  and  the  court  below,  there- 
fore, erred  in  dismissing  it.  Sec. 
143  of  the  Practice  Act  provides 
that  'a  receiver  may  be  appointed 
by  the  court  in  which  the  action  is 
pending,  or  by  a  judge  thereof — 
first,  before  judgment,  provision- 
ally, on  the  application  of  either 
party,  when  he  establishes  a 
prima  facie  right  to  the  property, 
or  to  an  interest  in  the  property 
which  is  the  subject  of  the  action, 
and  which  is  in  possession  of  an 
adverse  party,  and  the  property 
or  its  rents  and  profits  are  in 
danger  of  being  lost  or  materially 
injured  or  impaired.'  The  case 
made  by  the  complaint  is  clearly 
within  this  provision  of  the  Prac- 
tice Act.  It  avers  that  the  claim 
will  be  worked  out  and  exhausted 
before  the  six  months  allowed  for 
redemption  will  have  expired,  and 
that  it  will  be  of  no  value,  and  that 
Taylor  is  insolvent.  The  demur- 
rer admits  these  facts  to  be  true, 
and  if  true,  it  shows  that  the  prop- 
erty purchased  by  plaintiff  at  the 
sale,  as  well  as  its  rents  and 
profits,  are  in  danger  of  being  en- 
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§  513.     Receiverships  Between  Mining  Partners. 

One  of  the  peculiarities  of  a  raining  partnership  is  that 
any  one  of  the  partners  may  convey  his  interest  in  the 
mine  and  business  without  dissolving  the  partnership  and 
that  the  purchaser  from  the  date  of  purchase  becomes  a 
member  of  the  partnership.^  The  decision  of  the  mem- 
bers owning  a  majority  of  the  shares  or  interests  in  the 
mining  partnership  binds  it  in  the  conduct  of  its  busi- 
ness.- It  is  apparent  from  the  general  nature  of  such 
partnerships  that  in  litigations  between  such  partners 
occasions  may  arise  when  the  appointment  of  a  receiver 
may  be  appropriate  in  like  manner  as  in  ordinary  part- 


tirely  lost  to  him  unless  a  receiver 
be  appointed."  .  .  .  "In  this 
case  Taylor,  the  judgment  defen- 
dant and  mortgagor,  is  receiving 
all  the  profits  from  the  property, 
and  as  he  is  insolvent,  they  will 
be  entirely  lost  to  the  plaintiff 
unless  a  receiver  is  appointed.  The 
working  of  the  mines,  and  the  ex- 
traction of  the  gold  therefrom,  are 
something  more  than  the  common, 
ordinary  use  of  real  estate  by  one 
in  possession,  and  requires  the 
use  of  more  than  the  ordinary 
remedies  to  protect  the  rights  of 
the  purchaser.  It  constitutes  a 
waste  or  destruction  of  the  very 
property  itself,  or  all  that  is  of 
any  essential  value,  and  as  such 
might  be  restrained,  under  the 
provisions  of  Sec.  235  of  the  Prac- 
tice Act.  But  it  is  for  the  inter- 
est of  all  parties  that  a  receiver 
be  appointed  rather  than  stop  the 
workings  of  the  claims  entirely. 
The  averments  in  this  complaint 
bring  the  case  within  the  princi- 
ples laid  down  by  this  court  in  the 
case  of  Harris  v.  Reynolds,  13  Cal. 
514." 


A  dicta  to  the  same  effect  is  to 
be  found  in  the  case  of  Goodale 
V.  Fifteenth  District  Court,  56 
Cal.  26. 

In  Traylor  v.  Barry,  96  111.  App. 
644,  a  receiver  was  appointed  at 
a  foreclosure  suit  of  a  coal  mine 
during  the   period  of  redemption. 

1  Section  2516,  Cal.  Civil  Code, 
which  is  a  codification  of  the  gen- 
eral rule  on  the  subject. 

A  mining  partnership  is  not  dis- 
solved by  the  death  of  a  member 
nor  by  a  sale  by  him  of  his  inter- 
est in  the  partnership.  Childers 
V.  Neely,  47  W.  Va.  70,  81  Am.  St. 
Rep.  777,  49  L.  R.  A.  468,  34  S.  E. 
828. 

2  Section  2520,  Cal.  Civil  Code. 

The  members  of  a  mining  part- 
nership holding  the  majority  por- 
tion of  the  property  have  power 
to  do  all  that  is  necessary  and 
proper  for  carrying  on  the  busi- 
ness for  the  benefit  of  all  con- 
cerned in  case  the  members  can- 
not agree.  Childers  v.  Neely,  47 
W.  Va.  70.  81  Am.  St.  Rep.  777,  49 
L.  R.  A.  4GS,  34  S.  E.  828. 
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ncrsliips.^  But  the  court  may  refuse  to  appoint  a  re- 
ceiver of  a  mining  property  at  the  instance  of  a  person 
who  claims  to  be  a  partner  where  although  excluded  from 
participation  in  the  venture,  he  did  not  assert  any  rights 
in  the  matter  until  the  property  had  become  valuable.^ 

§  514.     Extent  to  Which  the  Receiver  Should  Operate  the  Mine. 

The  general  object  of  the  receivership  is  the  preserva- 
tion of  the  mining  property  pending  the  litigation.  The 
extent  of  the  authority  to  be  given  to  the  receiver  is  nat- 
urally a  matter  which  must  be  left  to  the  discretion  of 
the  receivership  court  to  be  exercised  in  view  of  the  cir- 
cumstances of  each  case.  Ordinarily  a  receiver  of  a 
mining  property  has  no  authority  to  oi^erate  the  prop- 
erty, unless  specially  authorized,  but  he  should  perform 
the  necessary  assessment  work  to  prevent  a  forfeiture.^ 


3  Maynard  v.  Railey,  2  Nev.  313. 

The  same  general  rules  as  ap- 
ply to  general  partnerships  apply 
to  mining  partnerships.  Roberts 
V.  Eberhardt,  Kay  148,  69  Eng.  Re- 
print 63;  Sheppard  v.  Oxenford, 
1  K.  &  J.  491,  69  Eng.  Reprint  552. 

Where  mining  partners  can  not 
agree  as  to  the  manner  of  oper- 
ating the  mine,  a  receiver  has 
been  appointed.  Jefferys  v.  Smith, 
1  J.  &  W.  298;  Lees  v.  Jones,  3 
Jur.  U.  S.  954. 

The  fact  that  one  of  the  part- 
ners in  a  mining  property  had  be- 
come insane  was  held  not  cause 
for  a  permanent  manager  or  re- 
ceiver, but  the  court  appointed  an 
interim  manager  pending  a  sale 
of  the  property.  Rowlander  v. 
Evans,  30  Beav.  310. 

In  Fischer  v.  Tuolumne  County 
Superior  Court,  98  Cal.  67,  32  Pac. 
875,  the  title  of  a  mine  belonging 
to  a  partnership  was  in  the  name 
of  a  corporation,  the  latter,  how- 


ever, possessing  no  interest  in  the 
property.  It  was  held  that  the 
court  was  authorized  to  appoint 
a  receiver  for  such  property  in 
an  action  for  dissolution  and  ac- 
counting, notwithstanding  the  le- 
gal title  to  the  property  was  in  the 
corporation.  Cf.  Bufkin  v.  Boyce, 
104  Ind.  53,  3  N.  E.  615. 

Quarrels  and  dissensions  among 
members  of  a  mining  partnership 
which  prevent  the  harmonious 
working  of  the  joint  enterprise  is 
ground  for  dissolution  of  the  part- 
nership and  a  receiver  should  be 
appointed  pending  the  litigation. 
Childers  v.  Neely,  47  W.  Va.  70,  81 
Am.  St.  Rep.  777,  49  L.  R.  A.  468, 
34   S.  E.  828. 

For  general  rules  in  regard  to 
partnerships,  see  sees.  62  et  seq., 
ante. 

4  See  section  508  note  6. 

1  The  record  order  of  appoint- 
ment is  the  measure  of  the  limit 
of  his  powers. 

Persons    dealing    with    him    are 
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The  general  rule  is  that  ore  in  a  mine  is  part  of  the 
estate  and  its  extraction  by  a  receiver  will  not  be  allowed 
except  on  convincing  proof  of  the  necessity  of  such  min- 
ing operations.-  A  receiver  appointed  to  wind  up  a  min- 
ing corporation  will  not  ordinarily  be  directed  to  work 
the  mine.^    If  the  receiver  is  appointed  merely  to  care 


charged  with  knowledge  of  bis 
functions  and  contract  with  him  at 
their  peril.  Tliey  are  presumed  to 
know  the  contents  of  the  plead- 
ings in  the  action  in  which  the 
receiver  was  appointed  and  are 
charged  with  knowledge  of  the 
order  which  defines  his  powers. 
Hendrie,  etc.,  Mfg.  Co.  v.  Parry,  37 
Colo.  359,  86  Pac.  113. 

In  order  to  have  a  receiver  ap- 
pointed for  the  purpose  of  per- 
forming the  assessment  work  upon 
a  mining  claim  it  is  essential  to 
show  that  the  assessment  work 
in  question  has  not  been  already 
performed.  Anderson  v.  Robinson, 
63  Or.  228,  126  Pac.  988  (rehearing 
denied  in  127  Pac.  546). 

2  Heinze  v.  Butte  &  Boston  Cons. 
Min.  Co.,  126  Fed.  1,  61  C.  C.  A. 
63;  Tornanses  v.  Melsing,  106  Fed. 
775,  785,  45  C.  C.  A.  615  (this  was 
with  reference  to  a  placer  de- 
posit). 

3  In  Re  Oak  Pits  Colliery  Co. 
L.  R.  21  Ch.  Div.  322,  Lord  Justice 
Lindley,  under  the  "Companies 
Act,"  stated  the  English  rule  upon 
this  subject  as  follows:  (1)  "If 
the  liquidator  has  retained  pos- 
session for  the  purposes  of  winding 
up,  or  if  he  has  used  the  property 
for  carrying  on  the  company's 
business,  or  has  kept  the  property 
in  order  to  sell  it  or  to  do  the 
best  he  can  with  it,  the  landlord 
will  be  allowed  to  distrain  for 
rent  which  has  become  due  since 


winding  up.  .  .  .  (2)  But  if  he 
has  kept  possession  by  an  arrange- 
ment with  the  landlord  and  for  his 
benefit  as  well  as  for  the  benefit 
of  the  company  and  there  is  no 
agreement  with  the  liquidator  that 
he  shall  pay  rent,  the  landlord  is 
not  allowed  to  distrain.  .  .  . 
When  the  liquidator  retains  the 
property  for  the  purposes  of  ad- 
vantageously disposing  of  it,  or 
when  he  continues  to  use  it,  the 
rent  of  it  ought  to  be  regarded  as 
a  debt  constructed  for  the  purpose 
of  winding  up  the  company  and 
ought  to  be  paid  in  full  like  any 
other  debt  or  expense  properly  in- 
curred by  the  liquidator  for  the 
same  purpose,  and  in  such  a  case 
it  appears  to  us  that  the  rent  for 
the  whole  period  during  which  the 
property  is  so  retained,  or  used, 
ought  to  be  paid  in  full  without 
reference  to  the  amount  which 
could  be  realized  by  a  distress. 
.  .  .  But  no  authority  has  yet 
gone  the  length  of  deciding  that 
a  landlord  is  entitled  to  distrain 
for  or  be  paid  in  full  rent  accruing 
since  the  commencement  of  the 
winding  up  when  the  liquidator 
has  done  nothing  except  abstain 
from  trying  to  get  rid  of  the  prop- 
erty which  the  company  holds  as 
lessee.  If  the  landlord  had  en- 
deavored to  re-enter  and  the  liqui- 
dator had  objected,  the  case  might 
be  different." 
"The  practice  of  the  North  Car- 
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for,  preserve  and  protect  the  mining  property,  lie  is  not 
thereby  authorized  to  operate  it.^  The  question  as  to 
whether  the  receiver  should  be  directed  to  operate  the 
property  must  naturally  depend  upon  the  nature  of  the 
mineral  deposit  and  the  stage  of  its  development.  It  is 
a  matter  for  the  exercise  of  the  discretion  of  the  court.^ 
We  have  not  observed  any  cases  which  have  gone  to  the 
extent  of  allowing  mere  development  and  exploration 
work.  The  cases  in  which  the  receiver  has  been  directed 
to  operate  the  properties  have  been  those  of  developed 
properties  which  were  in  a  state  of  industrial  operation 
at  the  time  of  the  appointment  of  the  receiver.^ 


olina  courts  in  not  stopping  the 
operations  of  an  established  and 
working  gold  mine  pending  litiga- 
tion as  to  the  title  of  the  land, 
when  the  rights  of  the  parties 
could  be  better  preserved  by  a 
receiver,  is  conformable  to  the 
principles  of  equity  as  everywhere 
administered."  Thomas  v.  Nan- 
tahala,  etc.,  Co.,  58  Fed.  485,  7  C. 
C.  A.  330. 

Where  a  receiver  was  appointed 
"with  all  the  powers  usual  in  re- 
ceivership cases,  and  to  tal\;e 
charge  of  the  affairs  and  prop- 
erty of  the  defendant  company," 
and  he  worked  the  mines,  incur- 
ring an  indebtedness,  it  was  held 
under  the  statute  that  he  had  no 
authority  to  work  the  mines,  and 
hence  the  indebtedness  could  not 
be  charged  against  the  property. 
Hendrie,  etc.,  Mfg.  Co.  v.  Parry,  37 
Colo.   359,  8G  Pac.  113. 

4  Dalliba  v.  Winschell  (Riggs), 
11  Ida.  3G4,  114  Am.  St,  Rep.  267, 
C2  Pac.   107. 

o  Bigbee  v.  Summerour,  101  Ga. 
201,  28  S.  E.  642. 

The  receiver  was  given  author- 
ity to  operate  the  coal  mine  if  ho 


thought  it  to  the  best  interests  of 
the  estate,  and  proceeded  to  do  so. 
It  was  operated  at  a  loss.  The 
court  refused  to  entertain  com- 
plaint on  final  settlement  aftei 
three  years.  German  Nat.  Bank  v. 
Young,  114  Ark.  370,  169  S.  W. 
1178. 

6  German  Nat.  Bank  v.  Young, 
114  Ark.  370,  169  S.  W.  1178  (a 
icoal  mine) ;  Betts  v.  Bisher,  213 
Fed.  581,  130  C.  C.  A.  161  (gold 
mine  and  power  plant) ;  Bates  v. 
Werries  (Mo.),  199  S.  W.  758; 
Hamilton  Trust  Co.  v.  Cornucopia 
Mines  Co.  (C.  C.  A.),  223  Fed.  494. 

In  Gibbs  v.  David,  L.  R.  20  Eq. 
373,  the  court  said:  "The  receiv- 
er's duty  will  be  to  keep  the  col- 
liery going,  and  out  of  his  re- 
ceipts he  will  pay  all  the  outgo- 
ings, and  so  far  as  they  are  insuf- 
ficient, the  plaintiffs  must  under- 
take to  supply  him  with  the  money 
required.  The  plaintiffs  will  nom- 
inate a  receiver  and  the  defen- 
dants will  be  heard  in  chambers; 
but  it  will  be  my  duty  to  see  that 
a  man  is  appointed  who  is  skilled 
in  the  management  of  collieries 
and  who  will  do  the  best  he  can 
for  belli  rarties." 
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In  Free  Gold  Mining  Co.  v.  Spiers'^  an  order  was  made 
])y  the  court  authorizing  the  receiver  in  charge  of  a  min- 
ing property  to  purchase  and  install  a  cyanide  plant  and 
to  pay  for  the  cost  thereof  out  of  such  funds  as  might 
come  into  his  hands.  The  receiver  reported  to  the  court 
that  he  had  in  his  possession  a  large  quantity  of  tailings 
of  the  probable  value  of  a  million  dollars  and  that  the 
same  were  being  increased  each  day  and  that  they  could 
be  advantageously  treated  by  the  cyanide  process. 

An  appeal  was  taken  from  the  order  of  the  court,  but 
the  appeal  was  dismissed  as  not  being  a  final  judgment, 
and  only  reviewable  upon  an  appeal  from  the  final  judg- 
ment in  the  case.  The  court  said:  ''The  receiver  is  but 
the  hand  of  the  court,  to  aid  it  in  preserving  and  manag- 
ing the  property  involved  in  the  suit  for  the  benefit  of 
those  to  whom  it  may  ultimately  be  determined  to  belong. 
Any  order  that  the  court  may  make  upon  his  application 
for  such  direction,  whether  for  the  expenditure  of  money 
or  for  the  performance  of  any  duty,  may,  if  erroneous,  be 
reviewed  upon  proper  excejjtions  thereto  after  final  judg- 
ment has  been  rendered,  or,  in  exceptional  cases,  after 
the  settlement  of  the  final  account  of  the  receiver.  Such 
orders  usually  depend  upon  the  direction  of  the  court,  to 
be  exercised  according  to  the  necessities  of  the  case,  and 

See    Peck    v.    Trinsmaran    Iron  In  Betts  v.  Bisher,  213  Fed.  581, 

Co.,  2  Ch.  Div.  115;  Campbell  v.  130  C.  C.  A.  161,  the  receiver  was 
Lloyds,  etc..  Bank  [1891],  1  Ch.  directed  to  take  immediate  pos- 
Div.  136,  n;  58  L.  J.  (Ch.)  424;  session  of  the  property  of  the  min- 
County    'of  '  Gloucester     Bank     v.      ^^^  company  "and  to  continue  the 

operation  of  said  mining  property, 
and  every  part  and  portion  thereol 
as  heretofore  operated,  and  to  pn 
serve  the  said  property  in  prop«  , 
7  Free  Gold  Mining  Co.  V.  Spiers,  condition  and  keep  the  same  J/ 
135  Cal.  130,  67  Pac.  61.  repair  and  to  employ  such  persoi,fc 

A  cyanide  plant  was  installed  and  make  such  payments  and  diS- 
by  a  receiver  in  Betts  v.  Bisher,  bursements  as  may  be  needi  i.iid 
213  Fed.  581,  130  C.  C.  A.  161.  proper  in  doing  so." 


Rudry,  etc..  Coal  C.  Co.  [1895],  1 
Ch.  Div.  629,  where  managers  were 
appointed  over  coal  mines. 
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require  immediate  execution  in  order  to  be  of  any  avail ; 
but  if  every  order  which  the  court  might  make  for  the 
preservation  or  proper  management  of  the  property  in 
its  custody  is  subject  to  a  direct  appeal  therefrom,  not 
only  would  the  court  be  greatly  hampered  in  its  efforts  to 
preserve  the  property,  but  th,e  interests  of  all  the  parties 
interested  might  be  greatly  prejudiced.  As  was  said  in 
Rochat  V.  Gee,  91  Cal.  355,  'It  may  happen  that  those 
who  object  to  the  acts  of  the  receiver  during  the  first  part 
of  his  administration  will  be  entirely  satisfied  with  the 
general  result  and  have  no  objection  to  the  approval  of 
his  final  account  of  the  whole  matter.'  " 

The  important  question  in  matters  relating  to  the 
operation  of  the  property  by  the  receiver  is  in  relation  to 
the  payment  of  the  expenses  in  case  that  the  operations 
do  not  prove  to  be  successful.  Under  such  circumstances 
the  question  naturally  arises  whether  the  expenses  of  the 
operations  are  to  be  borne  by  the  unsecured  creditors  or 
by  both  the  secured  and  unsecured. 

In  Dalliba  v.  Riggs^  the  court  said:  ''There  is  no  ques- 
tion but  that  a  court  of  equity  has  the  power  and  author- 
ity in  a  proper  case  to  appoint  a  receiver  to  take  charge 
of  property  and  to  care  for  and  protect  the  same,  and 
decree  the  charges  therefor  as  a  prior  claim  and  lien 
against  the  property  paramount  to  all  mortgages  or  other 
liens  or  incumbrances ;  but  for  the  court  to  go  beyond 
the  protection  and  preservation  of  an  ordinary  placer 
mine,  and  assume  to  enter  into  mining  operations  and 
the  running  and  conducting  of  a  mine,  as  appears  to  have 
been  done  by  the  receiver  in  this  case,  is  outside  of  the 
line  of  duty  of  courts  of  equity  and  of  their^  receivers, 
and  this  excessive  exercise  of  jurisdiction  becomes  dan- 
gerous, when  indebtedness  thus  incurred  supplants  prior 
existing  mortgages  and  obligations  upon  the  property. ' ' 

8  Dalliba  v.  Winschell  (Riggs),  11  Idaho  364,  114  Am.  St.  Rep.  267, 
82  Pac.  107. 
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A  mining  corporation  is  not  classed  as  a  public  utility 
and  for  that  reason  it  lias  been  held  that  operation  ex- 
penses by  a  receiver  can  not  be  given  priority  over  prior 
lien.^ 

The  question  of  whether  the  receiver  should  be  directed 
to  operate  the  mine  is  one  within  the  discretion  of  the 
court  and  where  the  operation  of  the  property  is  re- 
garded as  a  matter  of  hazard,  the  court  should  refuse  to 
do  so.^°  As  a  matter  of  precaution  to  prevent  the  incur- 
ring of  operating  debts  without  funds  for  their  payment, 
the  court  should  undoubtedly  act  with  caution  in  regard 
to  conducting  mining  operations,  and  if  there  are  secured 
creditors,  should  obtain  their  consent  to  such  operations 
or  require  the  litigant  who  desires  such  operation  to 
secure  the  estate  from  loss. 

Where  a  receiver-  of  a  coal  mining  corporation  was 
authorized  to  operate  the  mine,  and  he  sustained  a  loss 
which  was  due  to  no  fault  of  his,  the  court  properly  re- 
fused to  charge  him  with  the  amount  thereof.^ ^ 

9  Knickerbocker    Trust    Co.    v.  the  award  must  be  in  the  nature 

Green  Bay  Phosphate  Co.,  62  Pla.  of    costs    in    the    receiver's    favor 

519,  56  So.  699.  with    a   proper   direction    for    dis- 

Property  that  is  duly  placed  in  solution.     Hendrie,  etc.,  Mfg.  Co. 

the  hands  of  a  receiver,  by  order  v.  Parry,  37  Colo.  359,  86  Pac.  113. 

of    a    court    of    equity,    becomes  lo  In  Bigbee  v,  Summerour,  101 

chargeable  with  the  necessary  ex-  Ga.  201,  28  S.  E.  642,  there  was  no 

penses  incurred  in  taking  care  of  dispute  as  to  the  title  to  the  prem- 

and  saving  it.     But  expenses  in-  ises,  but  only  as  to  the  right  of  the 

curred  by  the  receiver  in  operat-  defendant  to  mine  the  ore  under  a 

ing  the  property,  and  which  were  license  from  plaintiff.  The  receiver 

not  necessary  for  its  preservation,  had  been  appointed  at  the  request 

must  be  paid  from  income  and  the  of  defendant.     The  court  refused 

balance   in   the   same   manner   as  to   allow   the   receiver   to   engage 

general  claims  against  the  estate,  in  active  mining  operations  on  ac- 

Stacy   V.  McNicholas,  76   Or.   167,  count    of    the    hazards    connected 

144  Pac.  96,  148  Pac.  67.  with  such  operations. 

Where  the  expenses  of  the  re^  ii  German  Nat.  Bank  v.  Young, 

ceiver  are  properly  chargeable  as  114  Ark.  370,  169  S.  W.  1178. 

costs  in  the  original  action,  judg-  Those  furnishing  supplies  to  the 

ment  for  them  can  not  be  awarded  receiver   are    in   law   supposed    to 

to  a  creditor  of  the  receiver,  but  know    whether   he   possesses    the 
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The  receiver  may  continue  to  act  under  contracts  for 
the  furnishing  of  ore  to  other  parties^-  and  he  mil  be 
bound  by  ore  royalty  contracts  of  the  insolvent  company 
if  he  operates  under  them.^^  A  receiver  conducting  min- 
ing operations,  such  as  an  iron  mine,  may  be  authorized 
by  the  court  to  enter  into  ore  selling  contracts  necessary 
to  market  the  ore  produced. ^^ 

The  owner  of  the  mine  is  liable  for  the  acts  of  the 
receiver  in  the  operation  of  the  property  if  within  the 
general  scope  of  such  operations. ^^  The  expenses  of  the 
receiver  constitute  a  prior  lien  upon  the  property,^^ 
although  where  the  receiver  has  been  improvident  in  his 
management  of  the  property  the  court  may  refuse  to 
allow  him  compensation.^'^ 

Where  a  plaintiff  improperly  secures  the  appointment 
of  a  receiver  of  a  mine,  he  may  be  charged  with  costs  in 
excess  of  any  fund  liable  for  them.^^ 

powers  which  he  assumes   to   ex-  is  Litchfield    Mining    &    Power 

ercise.     Hendrie,  etc.,  Mfg.  Co.  v.  Co.  v.  Beanblossom,  138  111.  App. 

Parry,  37  Colo.  359,  86  Pac.  113.  122. 

12  Curtin  v.  Munford,  53  Ga.  168.  ic  Knickerbocker    Trust    Co.    v. 

13  Royalty  accruing  to  a  mine  Green  Bay  Phosphate  Co.,  62  Fla. 
owner  from  an  insolvent  mining  519,  56  So.  699;  German  Nat.  Bank 
company  while  in  the  hands  of  a  v.  Young,  114  Ark.  370,  169  S.  W. 
receiver  is  a  first  charge  on  the  1178  (salary  of  the  receiver  as 
funds  in  his  hands.  Allison  v.  superintendent  of  the  mine). 
Coal  Creek  &  N.  R.  Coal  Co.,  87  it  In  Dalliba  v.  Winschell 
Tenn.  60,  9  S.  W.  226.  See,  also,  (Riggs),  11  Ida.  364,  114  Am.  St. 
Cherokee  Const.  Co.  v.  Bishop,  86  Rep.  267,  82  Pac.  107,  the  receiver 
Ark.  489,  126  Am,  St.  Rep.  1098,  of  a  mine,  was  not  allowed  com- 
112  S.  W.  189;  Midland  Oil  Co.  v.  pensation  on  account  of  the  fail- 
Turner,  179  Fed.  74,  102  C.  C.  A.  ure  of  the  receiver  to  keep  accu- 
368  (modifying  Turner  v.  Seep,  rate  accounts  and  extravagance  in 
167  Fed.  646,  and  Seep  v.  Spade,  the  employment  of  help  and  ser- 
179  Fed.  77,  102  C.  C.  A.  371) ;  Parr  vants  about  the  property. 

V.  Blue  Ridge  Coal  Co.   (W.  Va.),  is  Hendrie,     etc.,     Mfg.     Co.    v. 

77  S.  E.  894.  Parry,  37  Colo.  359,  86  Pac.  113. 

14  Hanna  v.   Florence   Iron  Co., 
222  N.  Y.  290,  118  N.  E.  629. 
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§  515.     Receiverships  Over  Mining  Corporations. 

A  corporation  engaged  in  mining  is,  as  a  corporation, 
governed  by  the  general  laws  relating  to  corporations  as 
far  as  its  corporate  functions  are  concerned,  A  receiver 
will  be  appointed  over  such  a  corporation  under  like  cir- 
cumstances to  that  of  any  other  corporation  regardless 
of  the  fact  that  its  assets  consist  of  mines. ^  Where  the 
directors  and  persons  in  control  of  a  mining  corporation 
are  guilty  of  maladministration  of  its  property,  the 
minority  stockholders  may  obtain  the  appointment  of  a 
receiver  of  the  corporation.^ 

Where  a  corporation  which  owns  mining  property  has 
its  principal  office  in  a  state  other  than  that  in  which  the 
propert}'  is  situated  questions  sometimes  arise  as  to  the 


1  A  complaint  in  an  action  by  a 
simple  contract  creditor  having 
a  claim  for  a  few  hundred  dollars 
against  mining  companies,  own- 
ing large  properties  and  having  a 
mortgage  indebtedness  of  $500,000, 
which  did  not  allege  the  insol- 
vency of  defendants,  but  merely 
alleged  that  their  recent  opera- 
tions had  not  been  profitable,  that 
creditors  were  threatening  suits, 
and  that  their  assets  if  sold  at 
forced  sale  would  not  pay  their 
indebtedness,  does  not  present  a 
case  which  entitled  plaintiff  to  the 
appointment  of  a  receiver.  No- 
well  V.  International  Trust  Co., 
169  Fed.  497,  94  C.  C.  A.  589. 

A  receiver  will  not  be  appointed 
over  a  mining  corporation  merely 
because  of  threatened  litigation. 
Little  Warrior  Coal  Co.  v.  Hooper, 
105  Ala.  665,  17  So.  118. 

A  simple  contract  creditor  of  a 
raining  corporation  can  not  have  a 
receiver  to  prevent  the  corpora- 
tion from  fraudulently  disposing 
of  its  property  and  from  placing 
beyond  its  power  the  ability  to 
refund  in  damages.     International 


Trust  Co.  V.  United  Coal  Co.,  27 
Colo.  246,  83  Am.  St.  Rep.  59,  60 
Pac.  621.  See  Republican  Moun- 
tain Silver  Mines  v.  Brown,  58 
Fed.  648,  24,  L.  R.  A.  779,  7  C.  C.  A. 
412,  regarding  foreign  mining  cor- 
poration. 

2  Ames  V.  Goldfield  Merger 
Mines  Co.,  227  Fed.  292;  Baillie  v 
Columbia  Gold  Mining  Co.,  86  Or 
1,  166  Pac.  965,  167  Pac.  1167. 

In  Secord  v.  Wheeler  Gold  Min- 
ing Co.,  53  Wash.  620,  17  Ann. 
Cas.  914,  102  Pac.  654,  a  receivei 
was  appointed  upon  a  petition  by 
minority  stockholders  charging 
mismanagement  and  insolvency. 
The  appellate  court  held  that  the 
trial  court  had  abused  its  discre- 
tion. It  owned  mining  property  in 
California  and  most  of  its  busi- 
ness was  conducted  there.  The 
property  was  worth  some  $50,000 
and  operated  at  a  profit  while  its 
total  indebtedness  did  not  exceed 
$4000  and  its  creditors  were  not 
complaining.  The  case  was  de- 
cided upon  the  corporation  law 
features. 

See,  also,   Knickerbocker   Trust 
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extent  of  control  whicli  a  receiver  in  the  state  of  the 
domicile  has  in  respect  to  the  property  situated  in  an- 
other state  without  ancillary  receiverships. 

In  a  New  York  case^  the  court  said:   ''It  may  well  be 
where  the  courts  of  this  state  have  acquired  jurisdiction 
of  the  person  of  a  defendant,  it  may  compel  him  to  ex- 
ecute a  conveyance  of  lands  in  another  state  when  the 
plaintiff  shows  an  equitable  right  to  such  conveyance; 
but  that  does  not  entitle  plaintiff  to  the  relief  claimed  in 
this  action.     So  far  as  the  property  of  the  New  York 
Gold  Mining  Co.,  of  Colorado,  lay  within  this  estate,  the 
appointment  of  a  receiver  would  doubtless  vest  the  title 
in  the  receiver;  but  as  to  real  property  outside  of  the 
jurisdiction,  the  appointment  can  have  no  such  effect, 
either  in  law  or  in  equity.    A  proceeding  in  invitum  can 
have  no  force  outside  the  jurisdiction  where  the  pro- 
ceeding is  initiated.    It  follows  that  the  property  of  the 
New  York  Gold  Mining  Co.,  of  Colorado,  situate  in  Col- 
orado, did  not  vest  in  a  receiver ;  it  remained  the  property 
of  the  company,  and  could  be  disposed  of  by  it  as  if  no 
receiver  had  been  appointed.    As  to  such  jjroperty,  any 
creditor  of  the  company  could  have  resorted  to  the  Col- 
orado, did  not  vest  in  a  receiver ;  it  remained  the  property 
secured  such  rights  and  remedies  as  that  jurisdiction 
afforded  him.    Failing  in  such  action  by  the  creditors  of 
the  company,  the  corporation  itself  could  proceed  to  use 
or  dispose  of  the  property,  entirely  unaffected  by  the 
appointment  of  a  receiver." 

Where  the  corporation  obtains  stipulated  sums  under 
ore  contracts  or  the  like,  a  receiver  of  the  corporation  in 
the  jurisdiction  of  its  domicile  has  control  of  such  sums 
received  by  it,  but  suits  affecting  the  property  itself  must 
be  instituted  in  the  jurisdiction  where  the  property  is 
situated."* 

Co.  V.  Green  Bay  Phosphate  Co.,  4  London-Arizona    Consol.     Cop- 

62  Fla.  519,  56  So.  099.  per   Co.    v.   Gila   Copper   Sulphide 

3  Simpkins  v.  Smith  &  Parmelee  Co.,  257  Fed.  324. 
Gold  Co.,  50  How.  Pr.  (N.  Y.)   56. 
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2.  Oil  and  Gas  Properties. 

§  516.     General  Rule  Regarding  Receiverships  for  Oil  and  Gas 
Properties. 

In  a  general  way  the  rules  in  respect  to  the  appoint- 
ment of  receivers  for  mines  also  apply  to  oil  and  gas 
wells,  but  the  courts  on  account  of  the  migratory  nature 
of  oil  and  the  effect  of  the  stoppage  of  a  well  upon  its 
oil  and  water  stratas,  have  been  more  liberal  in  the  ap- 
pointment of  receivers  over  them  than  in  the  case  of 
mines.  The  life  of  an  oil  well  is  uncertain.  The  court 
will  take  judicial  notice  of  the  fact  that  a  stoppage  of  the 
operations  of  a  flowing  well  almost  inevitably  produces 
irreparable  as  well  as  incalculable  injury  to  the  property 
by  reason  of  the  inflltration  of  water  into  the  oil  sands 
because  of  interference  with  the  established  channels 
conveying  the  oil  to  the  well  and  often  because  of  a  de- 
pletion of  the  oil  measures  through  the  operations  on 
adjoining  properties.  And  for  these  reasons  the  court 
will  not  ordinarily  enjoin  the  operation  of  a  flowing  well/ 
even  though  a  receiver  may  not  be  appointed. 

The  fundamental  facts,  which  we  have  termed  receiv- 
ership facts,  must  exist  before  a  receiver  will  be  ap- 
pointed in  a  suit  to  recover  oil  lands.  In  other  words,  the 
court  must  be  satisfied  that  the  right  of  the  plaintiff  ' '  in 
the  property  or  fund,  or  the  proceeds  thereof,  is  prob- 
able" and  ''that  the  property  or  fund  is  in  danger  of 
being  lost  or  removed  or  materially  injured. '  '- 

If  the  same  purpose  sought  by  the  receivership  can  be 
accomplished  by  means  of  an  injunction  the  court  will 
refuse  to  appoint  a  receiver.^    The  underlying  basis  for 

1  United  States  v.  Dominion  Oil  Oil  Co.,  22  Cal.  App.  233,  133  Pac. 
Co.,  241  Fed.  425,  in  an  opinion  by      1155. 

Judge  Bledsoe  in  one  of  a  series  3  in   the   above   case   the   ccurt 

of      the      so-called      "withdrawal  held  that  the  purpose  of  this  suit 

cases"     in     connection    with    the  could   be   accomplished   by  an   in- 

Pickett  Act.  junction,  secured  by  an  undertak- 

2  Dabney  Oil  Co.  v.  Providence  ing     restraining     the     defendants 
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the  appointment  of  a  receiver  in  most  oil  land  cases  is 
the  prevention  of  waste  or  loss  of  the  property  in  one 
form  or  another.^ 

The  wrongful  taking  of  petrolemn  or  gas  from  land 
is  regarded  as  an  irreparable  injury.^ 


from  paying  out  any  proceeds 
from  the  sale  of  oil,  other  than  for 
actual  operation  of  the  wells. 
Dabney  Oil  Co.  v.  Providence  Oil 
Co.,  22  Cal.  App.  233,  133  Pac. 
1155. 

4  Nevada  Sierra  Oil  Co.  v.  Home 
Oil  Co.,  98  Fed.  673. 

See,  also,  Galloway  v.  Campbell, 
142  Ind.  324,  41  N.  E.  597;  Suit 
V.  A.  Hochstitter  Oil  Co.,  63  W.  Va. 
317,  61  S.  E.  307;  Elk  Fork  Oil, 
etc.,  Co.  V.  Foster,  99  Fed.  495,  39 
C.  C.  A.  615;  Doddridge  County 
Oil,  etc.,  Co.  V.  Smith,  154  Fed. 
970,  173  Fed.  386;  McDermott  v. 
Fentress  Gas  Co.  (W.  Va.),  95 
S.  E.  841. 

Where  lands  in  which  plaintiff 
claims  to  have  an  interest  are 
valuable  chiefly  as  oil  lands  and 
there  is  a  likelihood  of  his  being 
able  to  establish  his  claims  the 
court  may  appoint  a  receiver  to 
preserve  his  interest  (under  the 
statute).  West  v.  Hermann,  47 
Tex.  Civ.  131,  104  S.  W.  428. 

In  Elk  Fork  Oil,  etc.,  Co.  v.  Fos- 
ter, 99  Fed.  495,  496,  39  C.  C.  A. 
*15,  parties  out  of  possession  had 
enjoined  parties  in  possession 
from  extracting  oil  from  the  prem- 
ises but  agreed  that  it  was  neces- 
sary to  extract  it  in  order  to  save 
it  and  the  court  thereupon  ap- 
pointed a  receiver. 

The  appointment  of  a  receiver  is 
from  the  peculiar  status  of  prop- 
erty in  oil  producing  territory,  the 
only    remedy    to    prevent    waste 


pending  ejectment.  Kane  v.  Van- 
denburgh,  1  Johns.  Ch.  (N.  Y.)  11; 
McVicker  v.  Ross,  55  Barb.  (N.  Y.) 
247,  248;  Chicago  &  A.  Oil,  etc., 
Co.  V.  United  States  Petroleum 
Co.,  57  Pa.  St.  83. 

In  some  of  the  earlier  cases  the 
appointment  of  a  receiver  was  re- 
fused upon  the  theory  that  there 
was  no  distinction  between  a  farm 
and  an  oil  well  in  a  suit  in  eject- 
ment. Emerson's  Appeal,  95  Pa. 
St.  258.  See,  also,  California  Oil, 
etc.,  Co.  V.  Miller,  96  Fed.  12. 

fi  Williamson  v.  Jones,  43  W.  Va. 
562,  565,  64  Am.  St.  Rep.  891,  38 
L.  R.  A.  694,  698,  27  S.  E.  411. 

Mr.  Justice  Brannon  in  Bettman 
V.  Harness,  42  W.  Va.  433,  36 
L.  R.  A.  566,  26  S.  E.  271,  in  show- 
ing why  the  extraction  of  oil  from 
land  could  not  be  met  by  an  ade- 
quate  remedy  at  law,   said: 

"An  injury  to  realty  may  be  in- 
capable of  compensation  in  money 
for  several  reasons:  (1)  It  may  be 
destructive  to  the  very  substance 
of  the  estate;  (2)  it  may  not  be 
capable  of  estimation  in  terms  of 
money;  (3)  it  may  be  so  continu- 
ous and  permanent  that  there  is 
no  instant  of  time  when  it  can  be 
said  to  be  complete,  so  that  its 
extent  may  be  computed;  (4)  it 
may  be  vexatiously  persisted  in, 
in  spite  of  repeated  verdicts.  In 
this  case  when  must  the  party 
sue?  When  all  the  oil  is  drained 
out,  and  the  other  party  is  insol- 
vent?   Or  must  he  have  suit  after 
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Acts  on  the  part  of  a  defendant  in  the  nature  of  fraud 
or  unfair  advantage  will  afford  ground  for  the  appoint- 
ment of  a  receiver.  Thus  where  a  defendant  went 
secretly  into  possession  of  oil  land  and  drilled  for  oil, 
claiming  under  leases  to  the  land,  which  leases  were  the 
subject  of  a  suit  for  cancellation,  his  possession  having 
been  obtained  subsequent  to  the  commencement  of  the 
suit,  the  court  is  justified  in  appointing  a  receiver.*' 

Where  the  person  who  is  in  possession  is  solvent  and 
able  to  respond  in  any  damages  resulting  from  his  pos- 
session in  the  event  that  the  plaintiff  prevails  in  the 
action,  the  court  will  be  reluctant  to  appoint  a  receiver." 

§  517.     Effect  of  Persons  in  Possession  Furnishing  Indemnity 
Bond  in  Lieu  of  Receivership. 

In  accordance  with  the  rule  that  the  court  will  not 
appoint  a  receiver  where  some  other  adequate  remedy 
will  afford  the  relief  sought  by  a  receivership,  the  courts 
sometimes  have  suggested  the  furnishing  of  a  bond  or 
security  indemnifying  the  plaintiff  against  any  probable 
loss  from  the  operation  of  the  oil  well  or  have  accepted 

suit  through  years?  At  what  time  108  N.  Y.  173,  2  Am.  St.  Rep.  400, 
can  we  estimate  the  entire  dam-  15  N.  E.  65,  1  High  Inj.  sec.  702; 
age?  How,  with  justice  to  either  Lewis  v.  North  Kingstown,  16 
partv?  To  deprive  a  party  of  his  ^-  I-  l^-  27  Am.  St.  Rep.  724,  11 
injunction  to  keep  his  own  oil  in      ^^1.  173.    Where  repeated  acts  are 

done,    tlae    entire    wrong    may    be 


his  own  soil,  it  is  not  enough  to  say 
that  he  has  some  remedy  at  law, 


prevented    by    injunction,    though 
each  act  itself  mav  not  be  destruc- 

but  it  must  be  adequate  and  com-  ^.^,^    ^^   ^^^   inheritance,    and    not 

mensurate  with  his  whole  right  in  ii-j-eparable,  and  the  legal  remedy 

the    particular    case.      Jerome    v.  adequate,  if  that  act  stood  single 

Ross,  7  Johns.  Ch.  (N.  Y.)  315,  11  and  alone.     1  Beach  Inj.  sec.  35." 

Am.  Dec.  484,  501;  Osborn  v.  Bank  6  Ward  v.  Inter-Ocean  Oil,  etc., 

of    United    States,    22    U.    S.     (9  Co.,  52  Okla.  490,  153  Pac.  115. 

Wheat.)  738,  6  L.  Ed.  204;   1  High  7  Erskine  v.   Forest   Oil   Co.,   80 

Inj.  sec.  30.     To  avoid  multiplicity  Fed.   583. 

of    suits,   injunction    may    lie,    be-  See,    also.    Freer    v.    Davis,    52 

cause    that    shows    inadequacy    of  W.  Va.  35,  94  Am.  St.  Rep.  910,  43 

legal  remedy.     Walling  v.  Miller,  S.  E.  172. 
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offers  of  those  in  possession  of  the  property  to  furnish 
such  security.^ 

In  a  comparatively  recent  case-  in  the  Federal  Court, 
in  which  the  United  States  sought  to  set  aside  certain 
oil  locations  upon  the  ground  that  no  discovery  of  oil 
had  been  made  or  ''diligent  prosecution  of  work  leading 
to  a  discovery  of  oil  or  gas,"  prior  to  the  withdrawal  of 
the  lands  from  exploration  and  location,  the  court  re- 
fused to  appoint  a  receiver  on  the  apphcation  of  the  gov- 
ernment except  as  a  last  resort,  and  also  refused  to  en- 
join the  operation  of  the  oil  wells.  ■  The  judge,  however, 
required  in  lieu  of  a  receivership  as  a  last  resort  that  the 
defendants  who  were  in  possession  furnish  a  bond  to  be 
renewed  from  year  to  year  to  secure  to  the  government 
the  payment  of  any  judgment  which  it  might  obtain  for 
oil  extracted  pending  the  litigation.  In  this  connection 
Judge  Bledsoe  said :  ' '  The  evidence  taken  at  the  hearing 
shows  that,  though  the  defendant  operating  companies 
are  actually  operating  producing  wells  upon  this  land  and 
removing  oil  therefrom,  yet  they  are  doing  this  in  a  satis- 
factory, efficient,  and  economical  manner.  They  are  do- 
ing it  just  as  capably,  just  as  agreeably  to  the  rights  of 
the  government  in  this  respect  as  a  receiver  of  the  gov- 
ernment itself  could  do  it.  The  court  will  take  judicial 
knowledge  of  the  fact  that  there  are  but  a  very  few  pur- 
chasing agencies  in  the  California  oil  fields,  and  it  will 

1  Hardy  Oil  Co.  v.  Burnham,  58  to  agree,  the  court  itself  will  take 
Tex.  Civ.  285,  124  S.  W.  221;  evidence  and  frame  an  appiopri- 
United  States  v.  Dominion  Oil  Co.,  ate  order.  In  the  event  of  a  re- 
241  Fed    425  fusal,  or  the   inability,  of  the  re- 

^       .    .       ^.,      spective   defendants  to  give   such 

2  United  States  v.  Dommion  Oil      -       •,    ^,  ^      ■■,■,.,       ^^      ■ 

bond,  the  court  will  order  the  im- 

Co.,  241  Fed.  425.  pounding  of  the  oil  obtained  from 
In  the  above  case  the  court  the  premises,  or  the  money  de- 
said:  "If  the  parties  can  stipulate  rived  therefrom,  or,  as  a  last  re- 
as  to  the  form  and  amount  of  such  sort,  but  as  the  only  one  properly 
a  bond,  the  court  will  be  glad  to  protective  of  the  rights  of  the 
enter  an  order  in  accordance  there-  government,  will  appoint  a  re- 
with.    If  it  be  impossible  for  them  ceiver  as  in  other  cases." 
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take  judicial  knowledge  of  the  fact,  as,  in  fact,  it  is  to  be 
presumed,  that  adequate  records  of  production  and  sales 
of  oil  are  made  from  day  to  day  in  due  course.  There 
can  be  no  doubt,  therefore,  in  my  mind,  that,  in  so  far  as 
the  wells  themselves  and  the  question  of  the  amount  of 
oil  taken  therefrom  are  concerned,  the  rights  of  the  gov- 
ernment, if  it  be  successful  upon  final  hearing,  will  be  as 
well  taken  care  of  under  present  management  and  opera- 
tions as  if  a  receiver  were  in  charge. 

"Assuming  the  government  to  be  successful,  there  will 
be,  however,  in  due  course,  an  accounting  between  it  and 
these  defendants.  It  will  not  do  to  say  that  because  they 
are  solvent  now  and  have  solvent  stockholders,  the  gov- 
ernment is  to  be  required  to  submit  to  a  suit  in  the  future, 
either  against  the  respective  defendants  or  as  against 
their  stockholders  upon  a  statutory  liability.  The  rights 
of  the  government  require  that  its  claims  and  its  ability 
to  recover  ample  and  adequate  restitution  from  the  de- 
fendant companies,  in  the  event  that  it  is  successful  on 
final  hearing,  should  be  recognized  and  made  secure  at 
this  time.  Though  the  defendant  companies  are  solvent 
now  and  have  a  present  ability  to  pay  their  debts,  that 
in  itself  is  no  proof,  nor  at  all  persuasive,  of  the  fact  that 
a  similar  ability  would  exist  at  some  distant  point  in  the 
future,  especially  when  .their  probable  liabilities  to  the 
government  are  increasing  with  each  day's  operations.'* 

§  518.     Between  What  Parties  and  in  What  Kinds  of  Actions 
Receiverships  Generally  Sought. 

From  the  nature  of  this  class  of  property  as  real  prop- 
erty it  naturally  follows  that  the  litigation  in  which  it  is 
involved  is  generally  some  form  of  ejectment  suit  to 
quiet  title,  and  the  various  kinds  of  actions  affecting  the 
title  to  real  property. 

Oil  and  gas  properties  from  their  nature  are  not  gen- 
erally subject  to  partition  in  kind  as  between  co-tenants. 
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The  remedy  of  a  co-tenant  is  by  way  of  a  sale  and  divi- 
sion of  the  proceeds.^ 

Co-tenants  or  joint  tenants  of  an  oil  lease  who  unite 
and  cooperate  in  working  the  land  leased,  though  without 
any  express  agreement,  constitute  a  mining  partnership 
and  the  question  of  receivership  is  determined  by  the 
duties  which  each  owes  to  the  other  by  virtue  of  that 
relationship.-  Where  co-tenants  in  an  oil  lease,  which 
is  merely  an  incorporeal  hereditament,  can  not  agree 
with  respect  to  their  rights  or  the  management  of  the 
property  or  a  disposition  of  it,  the  appointment  of  a 
receiver  is  proper.^ 

Where  two  persons  own  a  life  estate  in  oil  lands  and 
the  one  who  owns  a  three-tenths  interest  therein  drills 
wells  at  his  own  expense  and  develops  oil,  a  receiver  may 
be  appointed  to  take  care  of  the  interest  of  his  co- 
tenant."*    And  where  the  suit  was  for  the  cancellation  of 


1  Watford  Oil,  etc.,  Co.  v.  Ship- 
man,  233  111.  9,  122  Am.  St.  Rep. 
144,  84  N.  E.  53;  Beardsley  v.  Kan- 
sas Natural  Gas  Co.,  78  Kan.  571, 
96  Pac.  859;  Emery  v.  League,  31 
Tex.  Civ.  App.  474,  72  S.  W.  603; 
Preston  v.  White,  57  W.  Va.  278, 
50  S.  E.  236;  Dangerfield  v.  Cald- 
well, 151  Fed.  554,  81  C.  C.  A.  400. 

Also  discussed  but  not  decided 
in  Musick  Consol.  Oil  Co.  v.  Chand- 
ler, 158  Cal.  7,  109  Pac.  613. 

2  Childers  v.  Neely,  47  W.  Va. 
70,  81  Am.  St.  Rep.  777,  49  L.  R.  A. 
468,  34  S.  E.  828. 

A  mining  partnership  between 
co-tenants  of  an  interest  in  an  oil 
lease  exists  only  when  tliey  ac- 
tually engage  in  working  the  prop- 
erty. Otherwise  they  are  merely 
co-tenants  unless  they  have 
formed  an  ordinary  partnership. 
Huston  V.  Cox,  103  Kan.  73,  172 
Pac.  992. 


3  Huston  V.  Cox,  103  Kan.  73, 
172  Pac.  992. 

Where  in  ejectment  and  to  clear 
the  title  of  Indian  allotment  land 
bearing  oil,  the  rights  of  a  joint 
'tenant  appear  probable,  the  court 
may,  under  the  statute,  appoint  a 
receiver  upon  a  showing  that  the 
property  is  in  danger  of  being  lost, 
removed,  or  materially  injured. 
Cowokochee  v.  Chapman  (Okla.), 
171  Pac.  50.  See,  also,  Willard  Oil 
Co.  v.  Riley,  29  Okla.  19,  115  Pac. 
1103. 

4  In  Williamson  v.  Jones,  39 
W.  Va.  231,  25  L.  R.  A.  222,  19 
S.  E.  436,  plaintiffs  owned  seven- 
tenths  of  land  in  remainder  after 
death  of  their  sister,  defendant  be- 
ing a  co-owner  to  the  extent  of 
three-tenths  was  held  to  have 
"right  to  drill  wells  into  the  oil 
strata  of  the  inheritance  and  take 
his  share  of  the  oil,  provided  he 
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a  lease  given  while  another  lease  was  in  force,  a  receiver 
was  appointed  upon  a  showing  that  the  defendant  had 
entered  the  lands  recently  and  drilled  for  and  found  oil,^ 
but  in  suits  for  cancellation  of  leases  where  no  probable 
right  on  the  part  of  the  plaintiff  is  shown,  the  appoint- 
ment of  a  receiver  will  be  refused/'  And  where  the  lessor 
sues  to  obtain  a  forfeiture  of  an  oil  lease  upon  the  ground 


does  not  take  more  than  his  share. 
But  he  is  not  entitled  to  appropri- 
ate more  tlian  his  share  of  the  prod- 
uct. This  refers  to  his  share  of  the 
net  profit  after  deducting  all  ex- 
penses incident  to  the  working.  I 
should  think  that  a  co-owner  who" 
has  expended  so  large  a  sum  en- 
tirely at  his  own  risk,  but  with  the 
knowledge  of  the  co-owners,  in  so 
hazardous  an  enterprise  as  develop- 
ing oil  in  an  unexplored  field,  ought 
not  to  do  more  than  account  to 
them  for  their  proportion  of  a  cus- 
tomary royalty,  proper  and  fair  un- 
der the  circumstances." 

Pending  final  disposition  of  the 
case  special  receivers  were  ap- 
pointed to  take  control  of  seven- 
tenths  of  said  royalty,  defendant 
to  continue  to  work  the  wells,  he 
being  solvent  and  an  experienced 
and  skillful  operator. 

In  a  suit  by  the  owner  of  a  life 
estate  in  an  undivided  one-eigh- 
teenth of  certain  oil  lands,  a  re- 
ceiver was  appointed  pending  his 
suit  to  determine  his  rights  in  the 
property.  Higgins  Oil  &  Fuel  Co. 
V.  Snow,  113  Fed.  433,  51  C.  C.  A. 
267. 

The  threatened  removal  of  en- 
gines from  oil  wells  in  active  op- 
eration, considered  as  an  emer- 
gency in  which  an  application  for 
a  receiver  may  be  made  without 
notice.  Oil  Run  Petroleum  Co.  v. 
Gale,  G  \V.  Va.  525. 


5  Ward  V.  Inter-Ocean  Oil  &  Gas 
Co.,  52  Okla.  490,  153  Pac.  115. 

0  G.,  owning  55  acres  of  land, 
including  all  minerals  therein,  by 
deed  conveyed  the  tract  to  C,  re- 
serving only  "one-half  of  all  the 
oil  and  gas  found  or  developed" 
in  and  from  the  eastern  half 
thereof.  C.'s  title,  by  judicial  sale, 
passed  to  R.,  who  executed  an  oil 
and  gas  lease,  containing  the  usual 
terms  and  conditions,  to  an  oil 
company,  which  drilled  and  oper- 
ated thereunder  two  productive 
oil  wells  near  the  western  boun- 
dary of  the  reservation.  The  lease, 
in  legal  effect,  limited  the  opera- 
tions of  the  lessee  to  the  portions 
of  the  tract  lying  outside  the 
reservation.  But,  although  the 
wells  so  drilled  and  operated  may, 
by  reason  of  their  proximity  to 
the  division  line,  in  fact  drain  oil 
from  the  eastern  half,  such  opera- 
tions, in  the  absence  of  special 
circumstances  or  relations  be- 
tween the  parties,  afford  no  basis 
for  a  claim  to  a  share  in  or  an  ac- 
counting for  the  oil  so  produced, 
or  for  a  receivership  thereof. 
Gain  v.  South  Penn.  Oil  Co.,  76  W. 
Va.  769,  L.  R.  A.  1916B,  1002,  86 
S.  E.  883. 

If  a  land  owner  seeks  to  re- 
strain a  person  from  operating 
under  a  void  oil  lease  and  to  can- 
cel it,  a  receiver  may  be  ap- 
pointed to  protect  his  rights  in  a 
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of  breach  of  some  of  the  covenants,  the  court  will  refuse 
to  appoint  a  receiver  where  the  ultimate  decision  upon 
the  alleged  forfeiture  is  doubtful.'^ 

A  receiver  may  be  appointed  in  a  mortgage  foreclosure 
of  an  oil  property  upon-  a  showing  of  waste  and  violation 
of  covenants  respecting  the  disposition  of  the  income 
toward  payment  of  debts. ^ 

In  an  action  for  specific  performance  of  a  contract  to 
assign  an  oil  lease  granting  certain  rights  to  bore  oil 
wells,  the  appointment  of  a  receiver  to  operate  oil  wells 
pending  the  litigation  is  proper  where  the  defendant, 
who  is  a  non-resident,  has  no  property  within  the  state 
except  the  machinery  on  the  land,  and  is  operating  the 
wells  and  selling  their  product.^ 

§  519.    Receiverships  in  Suits  by  Government  to  Quiet  Title  or 
Cancel  Mutual  Locations. 

A  series  of  suits  were  instituted  by  the  government 
to  quiet  title  to  oil  lands,  in  the  possession  of  persons 

case   of   extreme   necessity.      Suit  the  literal  terms  of  the  lease,  and 

V.     A.     Hochstetter     Oil     Co.,     63  to  resort  to   expedients   and   sub- 

W.  Va.  317,  61  S.  E.  307.  stitutes  in  lieu  thereof.     Thus  we 

7  In   Chicago,   etc.,   Min.   Co.   v.  can  not  avoid  perceiving  that  the 

United   States   Petroleum   Co.,   57  alleged    breaches    are    of   exceed- 

Pa.  St.  83,  the  court  said:  ingly  doubtful  character,  depend- 

"More  than  one  hundred  wells  ing  upon   an   attentive   considera- 

have    been    bored,    one    of    which  tion   of   the   facts   to   be   inquired 

yielded  the  enormous  quantity  of  into  in  the  suit  at  law." 

seventeen    hundred    barrels    on   a  8  In    Meridian    Oil    Co.    v.    Ran- 

single    day,    while    the    aggregate  dolph,  26  Okla.  634,  110  Pac.  722, 

quantity   is   stated   in  the   bill  at  a  receiver  was  appointed  over  an 

three  hundred  and  forty  thousand  oil  well  at  the  instance  of  a  mort- 

barrels.     If   we    reflect   upon    the  gagee  upon  a  showing  of  inequi- 

utter    impossibility    of    procuring  table  waste,  it  being  shown  that 

the    barrels,    filling    and    hauling  the  debt  was  a  large  one  and  the 

them  away,  the  immense  amount  oil   company   had   been   producing 

and    extraordinary    flow    of    this  and  disposing  of  oil  without  using 

most  subtle  and  inflammable  prod-  the  income  to  pay  the  debt  con- 

uct,   wholly    unanticipated   at   the  trary  to  a  stipulation  in  the  mort- 

time  of  the  contract,  we  discover  gage. 

at    once    that    the    parties    them-  n  Galloway  v.  Campbell,  142  Ind. 

selves  were  compelled  to  abandon  324,  41  N.  E.  597. 
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and  corporations  whicli  were  operating  them  and  ex- 
tracting oil  therefrom.  The  suits  were  based  upon  the 
government's  claim  that  the  lands  had  been  withdrawn 
from  entry  and  location  by  the  government  prior  to  the 
completion  of  the  oil  locations  by  a  discovery  of  oil  and 
that  no  ''diligent  prosecution  of  work  leading  to  a  dis- 
covery of  oil  or  gas"  had  been  in  progress  by  the  locators 
at  the  time  of  the  withdrawal  orders  so  as  to  come  within 
the  exceptions  of  the  withdrawal  order.^    In  these  cases 


1  The  withdrawal  orders  in- 
volved in  the  suits  mentioned  in 
the  text  were  for  the  ostensible 
purpose  of  examining  and  classi- 
fying the  lands  withdrawn.  The 
validity  of  the  withdrawal  orders 
was  sustained  by  the  Supreme 
Court  in  United  States  v.  Mid- 
west Oil  Co.,  236  U.  S.  459,  59 
L.  Ed,  673,  35  Sup.  Ct.  309. 

No  vested  right  as  against  the 
government  exists  until  the  loca- 
tor makes  a  discovery  of  oil  upon 
the  land  covered  by  the  location. 
United  States  v.  McCutchen,  234 
Fed.  702;  McLemore  v.  Express 
Oil  Co.,  158  Cal.  559,  139  Am.  St. 
Rep.  147,  112  Pac.  59. 

Whether  an  occupant  or  claim- 
ant of  oil  or  gas  bearing  land  at 
the  time  of  a  withdrawal  order 
was  at  that  time  engaged  in  dili- 
gent prosecution  of  work  leading 
to  discovery  is  a  question  of  fact. 
United  States  v.  Thirty-Two  Oil 
Co.,  242  Fed.  730. 

In  the  above  case  Judge  Bean 
said:  "No  paid  or  fast  rule  appli- 
cable to  all  cases  has  or  can  be 
laid  down  by  which  it  can  be  de- 
termined. Each  case  must  de- 
pend to  a  large  extent  upon  its 
own  facts  and  circumstances. 
General  principles  only  can  be 
stated.     It   is   not   necessary   that 


the  work  being  performed  at  the 
time  of  the  withdrawal  was  on  the 
particular  tract  in  question,  but 
before  it  can  be  deemed  work 
leading  to  discovery  thereon  it 
must  have  been  such  as  would 
reasonably  tend  to  that  end,  and 
been  presently  and  purposely  de- 
signed for  that  purpose.  Now,  the 
drilling  of  an  oil  well  on  one  loca- 
tion would  not,  however  long  con- 
tinued, lead  to  discovery  of  oil  on 
another.  It  might  afford  evidence 
of  the  probable  existence  of  oil 
on  the  other,  and  justify  the  ex- 
penditure of  money  in  exploring 
it.  Indeed,  it  might,  by  disclosing 
the  formation,  materially  aid  in 
subsequent  drilling,  and  lessen  the 
expense.  This  result,  however, 
would  follow,  whether  the  well 
was  drilled  by  the  occupant  or 
claimant  of  the  land  in  contro- 
versy, or  by  a  neighbor,  and  hence 
I  do  not  think  that  such  work  on 
one  location  can  be  held  to  ba 
work  leading  to  discovery  on 
another.  The  proviso  in  the 
Pickett  Act  is  somewhat  indefinite 
and  uncertain;  but  when  inter- 
preted in  the  light  of  the  known 
conditions  and  the  purpose  of 
Congress,  it  was  intended,  I  take 
it,  to  confer  upon  those  occupying 
or  claiming  in   good   faiih   at   the 
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the  government  sought  the  apijointmcut  of  a  receiver  of 
the  property  pending  the  final  disposition  of  the  suits. 
In  most  instances  receivers  were  appointed  while  in  a 
few  instances  appointments  were  refused.^  In  one  in- 
stance the  application  for  a  receiver  was  refused  upon 
the  ground  that  upon  the  showing  made  at  the  time  the 
situation  was  too  clouded  to  warrant  the  court  in  dis- 
turbing the  possession  of  the  defendants  who  had  acted 
in  good  faith  in  the  matter  but  later  on,  after  the  validity 
of  the  withdrawal  orders  had  been  upheld  by  the  Supreme 
Court,  and  the  land  department  had  refused  to  issue  a 


time  of  withdrawal  public  lands 
within  a  withdrawn  area,  with  a 
bona  fide  intention  of  complying 
with  the  mining  laws,  and  who 
were  at  such  time  in  diligent  pros- 
ecution of  work  leading  to  dis- 
covery thereon,  the  right  to  con- 
tinue such  work,  if  discovery  was 
subsequently  made,  and  the  right 
to  retain  possession  and  extract 
the  oil,  or  take  title  by  patent,  the 
same  as  if  the  land  had  not  been 
withdrawn." 

2  Receiver  was  also  appointed 
in  United  States  v.  Stockton  Mid- 
way Oil  Co.,  240  Fed.  1006. 

In  Consolidated  Mut.  Oil  Co.  v. 
United  States,  245  Fed.  521,  157 
C.  C.  A.  633,  the  appointment  of  a 
receiver  was  reversed  upon  the 
ground  that  defendants  had  shown 
title  under  the  facts. 

In  Elk  Fork  Oil  &  Gas  Co.  v. 
Foster,  99  Fed.  495,  39  C.  C.  A. 
615,  the  court  appointed  a  receiver 
upon  its  own  motion  although  only 
an  injunction  had  been  prayed. 

In  United  States  v.  Devil's  Den 
Consol.  Oil  Co.,  236  Fed.  973,  the 
court  appointed  a  receiver  for  oil 


lands  belonging  to  the  government 
in  a  suit  by  the  government  to 
decree  that  the  lands  are  the  prop- 
erty of  the  government  and  free 
from  any  claim  of  defendants  who 
were  claiming  them  under  alleged 
discoveries  of  gypsum  as  a  basis 
for  mining  claims  and  threatening 
to  extract  large  quantities  of  oil 
which  they  were  disposing  of  at 
less  than  its  market  value.  But 
the  case  upon  being  appealed  to 
the  Circuit  Court  of  Appeals  was 
reversed  upon  the  ground  that  the 
same  question  at  issue  in  the 
receivership  case  was  pending  in 
the  Land  Department  prior  to  the 
commencement  of  the  suit  and 
that  for  that  reason  the  court  had 
no  jurisdiction  to  determine  the 
validity  of  the  mineral  locations 
but  that  if  it  were  shown  that 
pending  the  Land  Department 
hearing  a  receiver  was  necessary 
to  prevent  waste  and  destruction, 
a  court  of  equity  had  the  power  to 
appoint  one  for  that  purpose. 
Devils  Den  Consol.  Oil  Co.  v. 
United  States,  251  Fed.  548,  163 
C.  C.  A.  542. 
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patent,  on  a  renewal  of  the  application,  a  receiver  was 
apiDointed.^ 

The  general  rule  is  that  possession  of  property  with 
an  accompanying  presumptive  right  of  ownership  aris- 
ing from  oil  locations,  carries  with  it  a  right  to  use  and 
enjoyment  of  such  property  until  by  due  process  of  law 
and  after  full  hearing  it  has  been  finally  adjudged  that 
such  possession  and  claim  of  title  are  unfounded.  A  court 
should  not  even  by  its  mere  provisional  decree  seek  to 
interfere  with  such  substantial  right  of  enjoyment  except 
in  the  face  of  the  strict  necessity  which  demands  such 
course.^ 

In  laying  down  the  general  rule  to  be  applied  in  such 
cases.  Judge  Rudkin"  said: 

''I  fully  realize  that  the  granting  of  an  injunction  or 
the  appointment  of  a  receiver  is  ordinarily  a  harsh 
remedy,  and  that  such  relief  will  only  be  granted  in  a 
clear  case.  Every  case,  however,  depends  upon  its  own 
peculiar  circumstances,  and  the  granting  or  withholding 
of  the  relief  rests  largely  in  the  sound  discretion  of  the 
court.  Whether  the  relief  should  be  granted  or  withheld 
depends  upon  many  circumstances,  among  them  the  in- 
jury which  will  result  to  the  defendant  by  granting  the 
relief  and  the  injury  that  may  result  to  the  plaintiff 
from  withholding  it.  In  the  present  case,  the  granting 
of  an  injunction  against  further  drilling  will  not  harm 
the  defendant,  unless  it  proposes  to  exercise  that  right, 
and  there  is  nothing  in  the  record  to  indicate  that  it  in- 
tends to  do  so  until  the  pending  controversies  are  settled. 

3  In  United  States  v.  McCutchen,      of  the  same  character  in  which  re- 
217  Fed.  650,  the  court  refused  to      ceivers  were  appointed, 
appoint  a  receiver  while  in  United  ^^^  ^""'^^^  states  v.  McCutchen, 

^.  .  ,.  ^  .  V,        oo.  TTi  J    TAo       238  Fed.  575  (subsequent  phase  of 

States  V.  McCutchen,  234  Fed.  702,      ^^ ^^     . 

same  case). 

the  court,  acting  through  another  4  United  States  v.  Dominion  Oil 

judge,  appointed  a  receiver.     The  Co.,  241  Fed.  425. 

latter  case  was  one  consisting  of  a  5  United  States  v.  Dominion  Oil 

consolidation  of  a  series  of  cases  Co.,  supra. 
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If  the  appointment  of  a  receiver  should  result  in  taking 
the  management  of  this  vast  property  away  from  the  de- 
fendant, I  would  hesitate  long  before  taking  such  drastic 
action,  and  in  my  opinion  the  record  before  me  would  not 
justify  such  a  course.  But  the  authority  of  the  receiver 
may  be  limited,  as  well  as.  the  duration  of  the  receiver- 
ship, and,  if  thus  limited,  little  harm  or  inconvenience  will 
result.  Indeed,  the  proceeds  of  the  oil  from  the  disputed 
claims  are  practically  impounded  at  the  present  time 
under  the  contract  between  the  defendant  and  the  Stan- 
dard Oil  Company,  and  if  that  contract  should  continue 
in  force  and  if  the  parties  should  observe  its  provisions, 
there  would  be  no  necessity  for  the  appointment  of  a 
receiver.  But,  as  suggested  on  the  argument,  it  rests 
entirely  wdth  the  parties  to  that  contract  whether  they 
continue  it  in  force  or  abide  by  its  terms.  I  realize  also 
that  there  is  nothing  in  the  record  to  indicate  that  the  de- 
fendant is  insolvent,  or  in  imminent  danger  of  insolvency. 
In  fact,  the  contrary  is  clearly  shown.  However,  the  life 
of  oil  wells  is  uncertain,  assets  of  corporations  may  be 
distributed  in  dividends  and  what  a  few  months  may 
bring  forth  we  do  not  know. 

**  Under  the  circumstances,  therefore,  but  not  without 
doubt  and  misgivings,  I  have  concluded  to  grant  the  in- 
junction and  to  appoint  a  receiver  for  a  limited  time  and 
with  limited  authority  only,  and  to  the  end  that  the  par- 
ties may  be  able  to  agree  upon  the  form  of  decree  with- 
out the  necessity  of  my  returning  to  California,  the  in- 
junction granted  will  operate  to  restrain  further  drilling 
for  oil  on  the  claims  in  dispute,  unless  such  drilling  be- 
comes necessary  for  the  protection  of  the  projjerty.  In 
that  event  leave  will  be  granted  upon  further  application 
to  the  court.  A  receiver  will  likewise  be  appointed,  but 
the  receiver  will  in  no  wise  interfere  with  the  present 
management  of  the  property  by  the  defendant.  If  in  the 
future  mismanagement  is  shown,  which  will  result  to  the 
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prejudice  of  the  plaintiff,  further  authority  will  be 
granted  to  the  receiver  on  his  application.  Furthermore, 
I  see  no  reason  why  there  should  be  any  interference 
with  the  outstanding  contract  between  the  defendant 
and  the  Standard  Oil  Company,  or  why  the  receiver 
should  not  carry  out  its  provisions.  All  moneys  received, 
however,  will  go  to  the  custody  of  the  receiver,  and,  if 
deemed  necessary,  he  will  be  authorized  to  pay  operating 
expenses  and  the  salaries  of  officers  therefrom,  although 
there  seems  to  be  no  such  provision  in  the  Standard  Oil 
contract.  These  in  general  will  be  the  provisions  of  the 
decree,  and  to  avoid  the  expense  of  an  unusually  large 
bond  some  provision  should  be  made  for  depositing  the 
moneys  that  come  into  the  hands  of  the  receiver  in  bank, 
with  proper  restrictions  on  their  withdrawal. 

''I  will  only  add,  in  conclusion,  that  the  government 
must  prosecute  its  protests  before  the  Land  Department 
with  diligence,  and  the  court  will  entertain  a  motion  to 
terminate  the  receivership  whenever  satisfied  that  such 
a  course  is  not  pursued.  Jurisdiction  is  reserved  to  make 
such  other  and  further  orders  as  may  be  found  necessary 
or  proper  in  the  premises." 

In  one  case^  Judge  Bledsoe  in  answering  an  argument 
urged  by  the  government  for  the  appointment  of  a  re- 
ceiver in  the  instant  case,  very  pertinently  said: 

^'Suggestion  has  been  made  in  these  oil  cases  that,  in 
consequence  and  in  furtherance  of  the  announced  and 
commendable  conservation  policy  of  the  government  with 
respect  to  its  oil  lands  in  connection  with  its  naval  re- 
serves and  otherwise,  the  court  ought,  practically  in 
every  instance,  to  appoint  its  receiver  pendente  lite  to 
operate  and  control  oil  properties  upon  which  wells  have 
been  sunk  by  operating  companies,  who  apparently  are 
acting  without  right  as  against  the  proprietary  claims  of 
the   government.      Such    suggestion,    however,   has    not 

6  United  States  v.  Dominion  Oil  Co.,  241  Fed.  425. 
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found  favor  with  tliis  court.  I  conceive  it  to  be  clearly 
established,  both  upon  reason  and  authority,  that  the 
government,  in  such  a  case  as  this,  and  even  under  circum- 
stances so  persuasively  in  its  favor,  possesses  no  higher 
or  different  rights  than  a  private  individual  seeking 
similar  relief  would  possess.  The  fact  that  the  securing 
or  conserving  of  oil  as  a  fuel  for  its  navy,  whereby  it 
may  properly  defend  or  even  perpetuate  itself,  is  in- 
volved, does  not  add  to  its  rights  in  this  court  nor  change 
its  character  as  a  suitor.  What  it  may  do  because  of 
military  necessity  through  its  executive  branch  does  not 
here  concern  us. 

''Unless  we  are  to  disregard  established  and  accepted 
canons  of  constitutional  guaranties  and  overlook  funda- 
mental features  of  the  social  contract,  in  a  court  of  jus- 
tice, due  and  proper  attention  at  all  times,  even  as  against 
the  proprietary  claims  of  the  sovereign  government, 
must  be  accorded  to  the  rights  of  private  property;  an 
individual  in  the  ownership  of  his  private  property  is 
just  as  much  entitled  to  protection  against  trespass 
where  the  government  is  involved  as  he  is  where  other 
individuals  are  involved.  Acting  through  its  judicial 
arm,  the  government  has  no  greater  license  to  violate  his 
rights,  which  are  guaranteed  in  the  fundamental  law  of 
the  land,  than  has  a  private  party.  Because  of  such  con- 
siderations, this  court,  in  this  as  in  other  instances  of  a 
similar  nature,  feels  it  its  duty  to  refrain  from  appoint- 
ing a  receiver,  except  in  the  event  that  such  appointment 
is  strictly  necessary  in  order  that  the  fruits  of  a  judg- 
ment, probably  to  be  recovered  by  the  party  applying  for 
such  appointment,  may  not  be  lost." 

As  to  persons  who  merely  buy  the  oil  and  claim  no 
right  in  the  lands  and  who  are  not  charged  with  trespass, 
the   government   has    a   plain,    adequate   and   complete 
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remedy  at  law  aud  a  court  of  equity  is  without  jurisdic- 
tion.'^ 

In  United  States  v.  McCutclien,^  it  was  lield  that  the 
fact  that  the  action  was  one  at  law  would  not  prevent  a 
court  of  equity  from  appointing  a  receiver.  In  that  case 
Judge  Bledsoe  said :  ' '  The  point  is  also  made  that  the 
government,  being  out  of  possession,  is  not  entitled  to  a 
receivership  in  advance  of  a  judgment  in  its  favor  in 
an  action  at  law,  awarding  to  it  the  possession  of  the 
various  premises  in  controversy.  Owing  to  the  rapidity, 
however,  with  which  the  very  substance  of  plaintiff's 
property  is  being  wrongfully,  as  I  view  it,  depleted,  it  is 
obvious  that  to  deny  plaintiff  the  provisional  relief  it 
seeks  of  this  court  at  this  time,  until  it  should,  perchance, 
have  been  victorious  in- an  action  at  law,  would  be  most 
successfully  to  deprive  it  of  all  the  substantial  fruits  of 
the  victory  which  that  selfsame  action  at  law  would 
secure.  If  plaintiff  is  possessed  of  any  rights  in  and  to 
these  properties,  it  is  entitled  to  assert  them  now,  be- 
cause, in  view  of  the  continuous  extraction  of  oil — the 
only  valuable  element  of  the  properties — the  mere  lapse 
of  time  in  itself  would  suffice  to  deprive  plaintiff  of  its 
valuable  and  most  substantial  rights  in  their  entirety. 
.  .  .  Assuming  as  I  am  led  to  assume,  the  ownership 
of  and  right  to  the  products  of  the  land  in  controversy 
herein  by  the  government  of  the  United  States,  there 
would  seem  to  be  no  doubt,  in  order,  under  the  circum- 
stances, that  complete  justice  may  be  done  as  between 
the  government  on  the  one  hand,  and  the  defendants  on 
the  other,  that  receivers  should  be  appointed,  and  in- 
junctions in  restraint  of  waste  should  be  awarded,  as  the 
same  have  been  prayed  for."  • 

Where  patent  proceedings  for  oil  land  are  pending  in 
the  Land  Department  and  charges  of  fraud  in  the  loca- 

7  United  States  v.  ^Midway  North-  s  United    States    v.    McCutchen, 

em  Oil  Co.,  232  Fed.  619.  234  Fed.  702. 
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tion  of  the  property  under  the  mineral  lands  are  under 
investigation,  the  courts  will  not  assume  jurisdiction  of 
a  suit  by  the  government  to  quiet  title  in  it  based  upon 
such  charges  of  fraud,  but  a  court  of  equity  may  assume 
jurisdiction  of  a  bill  to  protect  the  property  from  waste 
and  destruction  pending  the  hearing  in  the  Land  De- 
partment in  respect  to  the  patent  proceedings  since  the 
Land  Department  has  no  power  to  afford  such  protec- 
tion.9 

§  520.    Receiverships  Over  Oil  Land  in  Indian  Reservations. 

Substantially  the  same  legal  questions  arise  in  connec- 
tion with  oil  and  gas  lands  in  Indian  reservations  as  were 
discussed  in  the  last  section  as  far  as  actions  by  the  gov- 
ernment are  concerned.  Otherwise  the  questions  are 
largely  those  going  to  the  validity  of  allotments  and 
leases. 

It  has  been  held  that  the  court  has  no  jurisdiction  to 
appoint  a  receiver  to  take  charge  of  oil  and  gas  opera- 
tions on  Indian  lands  during  the  pendency  of  a  contest 
of  an  allotment  before  the  Department  of  the  Interior.^ 
In  a  suit  by  the  government  on  behalf  of  a  tribe  of 
Indians  to  avoid  an  allotment  on  the  ground  that  the 
allottee  was  not  only  not  qualified  but  not  living  at  the 
time  of  the  allotment  and  patent,  where  the  government 
failed  to  show  imminent  danger  of  deterioration  or  waste 
of  the  property  or  of  probable  irreparable  loss,  or  of 
strong  probability  of  ultimate  recovery  and  it  was  shown 
that  the  defendants  operating  the  oil  property  w^ere  sol- 
vent and  willing  to  give  a  bond  of  indemnity  for  the  bene- 

»  Devil's  Den  Consol.  Oil  Co.  v.  C.  C.  A.  228,  and  Cosmos  Explora- 

United    States,   251   Fed.   548,    16S  tion  Co.  v.  Grey  Eagle  Oil  Co.,  190 

C.   C.   A.   542.    (In   this   connection  U.  S.  301,  315,  47   L.   Ed.  1064,  23 

see  United   States  v.   Devil's  Den  Sup.  Ct.  692,  24  Sup.  Ct.  860. 
Consol.    Oil    Co.,    236    Fed.    973.)  i  Martin    v.    Harnage,    26    Okla. 

See,    also.    El    Dora    Oil    Co.    v.  790,  38   L.   R.  A.   (N.  S.)    228,  110 

United    States,   229    Fed.   946,    144  Pac.  781. 
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fit  of  all  parties  wliicli  slioiild  be  ultimately  adjuflged  to 
be  entitled  to  the  land  or  the  proceeds,  an  order  appoint- 
ing a  receiver  will  not  be  sustained.-  But  receivers  are 
appointed  where  a  proper  showing  is  made  for  such  an 
appointment.^ 

In  Producers  Oil  Co.  v.  United  States*  the  litigation 
was  instituted  by  the  United  States  against  lessees  of  the 
State  of  Oklahoma  to  cancel  on  behalf  of  certain  Indians 
certain  oil  and  gas  leases  authorized  by  the  state,  the  oil 
land  being  within  the  limits  of  a  certain  grant  to  the 
Creek  Nation.  The  United  States  contended  that  the 
land  in  controversy,  which  was  a  river  bed  belonging  to 
the  Creek  Nation  and  had  not  been  allotted  inasmuch  as 
the  allotted  land  stopped  at  high  water  mark,  the  river 
being  non-navigable.  The  state  claimed  that  the  river 
was  navigable  and  that  upon  its  admission  as  a  state  of 
the  Union  it  succeeded  to  the  legal  title  of  the  river  bed 
and  hence  was  exclusively  entitled  to  lease  it  for  the  ex- 
traction of  oil  and  gas.  The  state  intervened  and  claimed 
title  in  the  state  and  the  consequent  validity  of  its  lease. 
A  receiver  was  appointed  pursuant  to  stipulations  be- 
tween the  state  and  the  United  States  to  collect  the 
royalties  and  disburse  them  under  the  orders  of  the  court 

2  Folk  V.  United  States,  233  Fed.  receiver    was    appointed    by    the 

177,  147  C.  C.  A.  183.  Federal    Court   in   a    suit    by    the 

Where  a  full-blood  Creek,  after  government    to    cancel    the    allot- 

descent  cast  by  his  son.  delivered  ^^^*  ^^^  P^<^«^<^  of  the  oil  lands, 


a  quitclaim  deed  of  his  interest  in 
his  son's  allotment,  which  before 
delivery  was  duly  approved  by 
court   in   which   son's   administra- 


a  receiver  was  appointed  who  was 
authorized  to  enter  into  an  oil  and 
gas  lease  upon  certain  terms.  The 
litigation  in  the  State  Court  was 
in  respect  to  the  lease  and  rights 
tion  was  pending,  the  court  did  thereunder,  but  the  State  Court 
not  abuse  its  discretion  in  denying  held  that  the  Federal  Court  had 
the  father's  application  to  appoint  exclusive  jurisdiction  of  the  mat- 
a  receiver  pendente  lite.  Cowoko-  ter  by  reason  of  having  obtained 
chee  v.  Chapman  (Okla.),  171  Pac.  jurisdiction  first. 
50.  4  Producers'    Oil    Co.   v.   United 

3  In  Black  Panther  Oil,  etc.,  Co.      States,  245  Fed.  651,  158  C.  C.  A. 
V,  Swift   (OkU.),  170  Pac.  238,  a      79. 
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to  tlie  parties  adjudged  entitled  to  the  bed  of  the  river. 
The  Producers  Oil  Company,  which  claimed  as  lessee  of 
an  Indian  allottee  on  the  theory  that  the  title  of  the 
allottee  extended  over  the  bed  of  the  river.  The  lessee 
of  the  allottee  was  not  a  party  to  the  stipulation  for  the 
appointment  of  a  receiver  and  claimed  that  its  rights 
were  not  duly  protected  by  the  extent  of  the  receivership. 
The  court  in  this  connection  said : 

*'Tlie  attitude  of  the  United  States  and  the  state  is 
that  of  proprietors  of  land,  whose  interest  in  underlying 
oil  and  gas  is  generally  expressed  in  terms  of  rentals  or 
royalties.  They  were  not  like  the  appellant,  engaged  in 
the  business  of  drilling  wells  and  extracting  oil  and  gas ; 
and  the  mere  impounding  of  the  royalties  during  the 
pendency  of  the  suit,  which  they  stipulated  for  them- 
selves, would  not  be  equitable  for  the  latter.  If  appellant 
is  right  as  to  its  title,  and  much  at  least  may  be  said  in 
its  favor,  it  is  entitled  to  all  the  gas  that  can  be  drawn 
from  the  river  bed  and  to  such  adequate  protection  dur- 
ing the  litigation  as  may  be  practicable.  If  the  parties 
now  operating  there  are  unable  or  unwilling  to  give  a 
bond  for  such  purpose,  a  receiver  should  be  appointed, 
with  authority  and  direction  to  offset  the  wells  on  the 
shore  and  to  pay  all  proceeds  of  the  product  into  court, 
less  the  reasonable  allowed  costs  and  expenses  of  con- 
ducting the  work.  Strictly  speaking  the  trial  court  was 
right  in  denying  appellant's  application  for  temporary 
injunction.  Appellant  had  wells  on  the  upland  near  the 
line,  and  the  injunction  asked  would  have  given  it  the 
fruits  of  title,  regardless  of  the  result  of  the  suit.  The 
oil  and  gas  under  the  river  bed  w^ould  have  been  drained 
through  the  upland  wells,  without  a  definite  way  of  de- 
termining appellant's  liability,  if  it  failed  at  final  hear- 
ing. But  in  a  case  so  exceptionally  circumstanced  as 
this,  we  think  the  court  should  have  imposed  conditions 
upon  the  denial  of  a  temporary  injunction,  or  given  the 
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other  temporary  protection  above  mentioned.  To  clear 
the  situation  for  a  renewed  consideration  of  this  matter, 
the  order  denying  a  temporary  injunction  will  be  re- 
versed." 

§  521.    Receiver  for  Purpose  of  Drilling  Well  as  Protection 
Against  Drainage. 

The  value  of  an  oil  property  consists  of  its  ability  to 
produce  oil.  Oil  being  more  or  less  migratory,  is  liable 
to  be  drained  otf  by  the  operation  of  wells  on  adjacent 
property.  Consequently,  it  is  apparent  that  if  a  small 
tract  of  oil  land  is  surrounded  by  operating  wells,  it  is 
likely  to  lose  its  principal  value.  Upon  this-principle  the 
court  of  West  Virginia,  in  a  well  reasoned  and  considered 
opinion,  held  that  when  a  tract  of  land  containing  large 
and  valuable  deposits  of  oil  and  gas,  as  indicated  by 
operations  upon  adjacent  land,  is  the  subject-matter  of  a 
suit  in  partition  and  there  is  imminent  danger  of  loss  to 
the  co-tenants  by  drainage  through  the  operation  of  wells 
on  such  adjacent  land,  and  the  parties  interested  who  are 
the  owners  in  fee  simple  are  unable  to  agree  upon  some 
plan  for  the  development  of  the  land  for  its  oil  and  gas 
contents,  or  some  of  such  parties  refuse  to  join  in  such 
measures,  the  court  in  which  the  suit  is  pending  may  ap- 
point a  receiver  to  produce  the  oil  and  gas  as  a  measure 
of  protection.^ 

1  Ohio  Fuel  Oil  Co.  v.  Burdett,  43    S.    E.    172,    where    the    court, 

72  W.  Va.   803,   Ann.   Cas.   1915D,  speaking     through      Mr.      Justice 

1033,  79   S.  E.   667.  Brannon,    said:     "The    order    ap- 

In  the  above  case  the  land  was  pointing  a  receiver  not  only  au- 

believed    to    be    oil    bearing    and  thorized     the     drilling     of     wells 

wells   were  being  drilled  and   op-  upon    the    leasehold    land    of    the 

erated    near    the    boundary    lines  defendant     lessees,     but     author- 

of  the  ground  and  it  was  thought  ized      the      receiver      to      borrow 

that  the  value  of  the  land  would  money   to   do   so,   and    made   it  a 

be    depreciated    by    the    drainage  charge    on    the    leasehold    estate. 

to  such   adjacent  wells.  It  does  not  seem  to  me  that  the 

But     see     Freer    v.     Davis,     52  mere    danger    that    oil    might    be 

W.  Va.   35,  94   Am.   St.    Rep.   910,  dia:ncd  from  the  land  in  question 
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Mr.  Justice  Poppenbargor,  in  rendering  the  opinion  in 
the  case  of  Ohio  Fuel  Oil  Co.  v.  Burdett,  just  adverted  to, 
said :  ' '  Under  ordinary  circumstances,  there  would  be  no 


by  wells  on  the  adjacent  land 
would  alone  justify  the  appoint- 
ment of  a  receiver;  and,  more 
still,  would  not  justify  the  borrow- 
ing of  money  to  the  destruction  of 
the  defendant's  property.  We  do 
not,  at  any  rate  think  that  a  case 
proper  for  such  a  severe  and 
drastic  order  was  presented  by 
the  case." 

In  Bettman  v.  Harness,  42 
W.  Va.  433,  36  L.  R.  A.  566,  26 
S.  E.  271,  Mr.  Justice  Brannon 
in  a  very  well  considered  opin- 
ion, in  defining  irreparable  in- 
jury said:  "It  makes  no  diffei'- 
ence,  if  the  elements  of  irrepar- 
able injury  be  present,  whether 
the  party  doing  it  be  insolvent 
or  solvent.  1  Beach  Inj.  sec.  35. 
Such  being  the  rule,  the  ques- 
tion— often  of  difficulty — is  one 
of  its  practical  application.  What 
is  irreparable  injury?  It  is  im- 
possible to  define  it  inflexibly. 
Rights  of  property  and  its  uses 
change  so;  so  many  new  views 
of  property  with  new  uses  arise 
as  the  time  goes  on.  Here  is  the 
right  to  oil  and  gas  a  few  years 
ago  unknown;  the  right  some- 
times in  separate  ownership. 
The  word  'irreparable'  means 
that  which  can  not  be  repaired, 
restored,  or  adequately  compen- 
sated for  money,  or  where  the 
compensation  can  not  be  safely 
measured.  The  courts  have  gen- 
erally regarded  as  irreparable 
injuries  the  digging  into  mines 
of  coal,  iron,  lead,  and  precious 
metals,  and,  such  injuries  as 
subtract  from  the  very  substance 


of  the  estate,  and  tend  to  its 
ultimate  destruction,  equity  is 
said  to  be  prompt  to  restrain 
them.  Rock,  if  by  special  value, 
comes  under  this  rule.  See 
United  States  v.  Gear,  44  U.  S. 
(3  How.)  120,  11  L.  Ed.  523,  528, 
and  other  cases  cited  in  note  to 
Jerome  v.  Ross,  11  Am.  Dec.  501; 
note  to  Smith  v.  Gardner  (Or.), 
53  Am.  Rep.  347;  1  Beach  Inj.  sec. 
35;  1  High  Inj.  sec.  730.  We 
know  but  little  of  petroleum  oil 
and  gas  hidden  far  in  the  bowels 
of  the  earth,  but  from  that  little 
we  can  say  they  are  of  great 
value,  and  are  exhaustible,  and, 
when  exhausted  in  a  locality,  can 
not  be  restored  by  art  of  man, 
and  perhaps  never  even  by  the 
mysterious  alchemy  of  nature. 
Surely,  they  fall  under  the  rule 
which  considers  the  subtraction 
of  precious  things  from  under  the 
soil  as  working  irreparable  injury, 
as  much  as  iron  ore  in  Anderson 
V.  Harvey's  Heirs,  10  Graft.  (Va.) 
386,  to  which  I  refer  as  decisive 
and  binding  under  this  branch  of 
this  case.  We  know  that  these  sub- 
stances are  the  sole  property  and 
value  of  the  plaintiff's  estate  un- 
der their  lease, — the  only  object 
of  the  lease.  In  Williamson  v. 
Jones,  39  W.  Va.  231,  25  L.  R.  A. 
222,  19  S.  E.  436,  we  decided  that 
petroleum  oil  in  place  is  a  part 
of  the  realty,  and  its  unlawful  re- 
moval a  disherison  which  equity 
will  enjoin." 

In  respect  to  the  extent  of  the 
subterranean  rights  of  one  oil 
land    owner    as    applied    to    the 
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such  power,  but  the  bill  filed  in  the  cause  in  wliicli  the 
receiver  was  appointed  shows  an  extraordinary  and  un- 
usual situation.  The  small  tract  of  land,  as  to  which  par- 
tition was  sought,  probably  contained  very  large  and 
valuable  quantities  of  oil  and  gas,  as  disclosed  by  opera- 
tions on  adjacent  lands,  and  the  wells  on  the  adjacent 
lands  were  so  close  and  numerous  that  extensive  drainage 
of  the  tract  would  have  been  inevitable  and  direct  conse- 
quence of  operation  of  such  wells.  The  only  remedy  for 
this  situation,  as  a  means  of  preventing  certain  and  great 
loss,  was  the  drilling  and  operation  of  wells  on  the  tract 
itself  by  way  of  offset  to  wells  on  the  adjacent  land. 
As  the  relator  had  wells  of  its  own  on  adjacent  property, 
through  which  it  was  draining  oil  from  the  tract,  prob- 
ably largely  in  excess  of  its  interest  therein  as  co-tenant 
and  lessee,  development  of  the  tract  was  against  its  in- 
terest, and  holding  interests  in  the  tract,  it  was  in  a  posi- 
tion to  prevent  development  thereof  by  refusal  to  join  in 
any  manner  with  its  co-tenants,  the  other  lessees  in  the 
work  of  development.  What  the  circuit  court  did,  there- 
fore, by  the  appointment  of  a  receiver,  was  not  to  give 
one  person  rights  in  the  lands  of  another  mthout  his 
consent,  but  merely  to  preserve  to  the  owners  of  the  prop- 
erty that  which  belonged  to  them.  It  was  a  case  of  loss, 
without  the  intervention  of  the  court  by  its  preventive 
process.  It  was  one  of  preservation  of  that  which  other- 
wise would  have  been  destroyed.  Finding  no  direct  prec- 
edent for  the  action  of  the  court  below,  this  court  was 
of  the  opinion  that  its  action  accords  with  general  legal 
principles  and  the  analogies  of  the  law,  recognizing  and 
admitting  drastic  and  summary  remedies  for  the  preser- 
vation of  property,  likely  to  be  lost  by  any  means  and 
under  any  circumstances.  Perishable  goods  are  sold  by 
their  custodians  and  their  value  preserved  by  conversion 
thereof  into  money  when  necessary  to  prevent  loss. 
Property  may  be  sold  and  converted  into  money  by  court 
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action,  pending  litigation,  when  the  expense  of  keeping 
it  is  so  greatly  disproiDortionate  to  its  value  that  loss 
may  result." 

In  a  Texas  case,  the  appointment  of  a  receiver  Avas  re- 
fused in  a  suit  in  which  the  defendants  who  were  in  pos- 
session, sought  such  appointment  upon  the  ground  that 
they  had  no  means  to  prospect  for  oil  on  the  land  and 
that  the  plaintiff  owned  adjoining  land  upon  which  were 
situated  oil  wells  which  might  drain  the  land  in  question, 
it  being  claimed  by  defendants  that  on  account  of  the  suit 
it  was  impossible  to  obtain  contracts  with  persons  who 
would  prospect  the  land  by  drilling  on  a  royalty  basis. ^ 

But  in  accordance  with  the  principles  upon  which  the 
West  Virginia  case  was  rendered,  the  courts  in  several 
instances  have  directed  the  receiver  to  enter  into  oil 
leases  for  the  development  of  the  property  where  there 
was  danger  from  drainage  by  adjoining  operators.^ 

§  522.    Limiting  Purpose  of  the  Receivership  to  Assessment 
Work,  Collection  of  Royalty  and  the  Like. 

The  court  in  appointing  a  receiver  of  an  oil  property 
may  limit  his  authority  to  suit  the  occasion  of  the  ap- 
pointment, as  well  as  the  duration  of  the  receivership.^ 

Where  the  title  to  a  mining  claim  which  is  not  patented 
is  involved  in  litigation  and  both  claimants  are  thereby 
deprived  of  possession,  the  court  may  appoint  a  receiver 
to  take  charge  of  the  property,  perform  the  required  an- 

right    of    an    adjoining    owner    to  into  an  oil  and  gas  lease  and  di- 

drain  the  oil  by  wells  or  pumps  see  rected  to  retain  the  royalty  under 

the    interesting    case    of    Higgins  the  orders  of  the  court.    See,  also, 

Oil  «6;  Fuel  Co.  v.  Guaranty  Oil  Co.,  Producer's     Oil     Co.     v.     United 

145  La.  — ,  82  So.  206.  States,  245  Fed.  651,  158  C.  C.  A. 

2  Hermann     v.     Thomas     (Tex.  79. 

Civ.),  143  S.  W.  195.  1  United     States     v.     Honolulu 

3  In   Black   Panther   Oil    &    Gas      Consol.  Oil  Co.,  249  Fed.  167. 

CO.  V.  Swift  (Okla.),  170  Pac.  238,  In  Gallagher  v.  Karns,  27  Hun 

a  receiver  appointed  by  a  Fed-  (N.  Y.)  375,  a  receiver  was  author- 
eral  court  was  authorized  to  enter      ized  to  torpedo  an  oil  well. 
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nual  assessment  work  and  hold  possession  for  the  benefit 
of  the  successful  litigant.^ 

Where  oil  wells  are  being  operated,  the  court  may  ap- 
point a  receiver  to  take  charge  of  the  oil  produced  or 
such  part  of  it  as  the  plaintiff  would  be  entitled  to  in  the 
event  that  he  is  successful  in  establishing  his  title, 
whether  the  wells  are  operated  by  the  defendants  or  by 
others  under  leases  on  a  rovaltv  basis.^ 


§523.     Operation   of    Oil   Wells   and   Payment    of   Expenses 
Thereof. 

The  general  rule  is  that  the  court  should  act  with 
caution  in  authorizing  the  receiver  to  conduct  any  busi- 
ness.    The  oil  receivership  cases,  especially  the  series 


2  Nevada  Sierra  Oil  Co.  v.  Home 
Oil  Co.,  98  Fed.  673. 

3  In  Williamson  v.  Jones,  39 
W.  Va.  231,  25  L.  R.  A.  222,  19 
S.  E.  436,  a  receiver  was  appointed 
to  take  control  of  the  royalty- 
awarded  to  plaintiff. 

Where  a  widow  claimed  an  in- 
terest in  property  on  which  there 
were  producing  oil  wells  it  was 
held  that  while  she  was  not  en- 
titled to  a  general  receiver  to  take 
charge  of  the  property,  yet  the 
court  would  appoint  a  special  re- 
ceiver to  collect  and  hold  the  part 
of  the  proceeds  of  the  wells 
which  she  claimed  pending  the  de- 
termination of  her  rights  of  the 
proiierty.  Higgins  Oil  &  Fuel  Co. 
v.  Snow,  113  Fed.  433,  51  C.  C.  A. 
267. 

Where  it  appeared  probable  that 
plaintiffs  would  be  successful  in 
establishing  title  to  an  interest  in 
oil  lands  the  court  is  authorized 
by  Rev.  St.  1895,  art.  1465,  to  ap- 
point a  receiver  to  take  charge  of 


the  per  cent  of  the  oil  output 
which  would  fall  to  plaintiffs  if 
they  ultimately  succeeded.  West 
V.  Hermann,  47  Tex.  Civ.  131,  104 
S.  W.  428. 

In  trespass  to  try  title  to  re- 
cover a  certain  undivided  inter- 
est in  land  on  which  oil 
wells  were  in  operation  a  re- 
ceiver may  be  appointed  to  take 
charge  of  such  portion  of  the  out- 
put of  the  oil  as  represented  the 
plaintiffs'  interest  in  the  land, 
specially  where  there  were  many 
defendants  and  no  showing  as  to 
the  insolvency  of  any  of  them, 
but  many  of  them  were  nonresi- 
dents. The  court  held  that  on  the 
execution  of  a  bond,  with  proper 
security  for  the  value  of  such  in- 
terest of  the  oil,  plaintiffs  would 
T3e  amply  protected  by  the  ap- 
pointment of  a  receiver  as  an 
auditor  to  keep  track  of  oil  e.x- 
tracted  and  the  disposition  made 
of  the  same.  Hardy  Oil  Co.  v. 
Burnham,  58  Tex.  Civ.  285,  124 
S.  \V.  221. 
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of  receiverships  in  the  government  suits  to  quiet  title, 
have  not  shown  any  attempt  to  question  the  propriety  of 
the  court  authorizing  the  receiver  to  operate  producing 
wells  and  no  reason  can  be  perceived  why  such  wells 
should  not  be  operated  by  the  receiver  as  he  is  always 
under  the  direction  of  the  court  and  their  operation  may 
be  discontinued  where  not  profitable  or  advisable.^ 

The  compensation  of  the  receiver,  if  paid  by  the  plain- 
tiff, is  recoverable  as  damages,  or  it  may  be  paid  from 
the  proceeds  of  the  wells  to  which  the  plaintiff  is  entitled.- 
In  a  suit  between  a  lessor  and  lessee,  in  which  the  lessor 
drilled  producing  wells  without  the  consent  of  the  lessee, 
who  had  the  exclusive  right  to  do  so,  the  expenses  of 
production  should  be  charged  against  the  lessee  where 
under  the  lease  he  was  to  drill  the  wells  at  his  own  ex- 
pense and  turn  over  a  fixed  royalty  to  the  lessor.^ 

Where  in  a  suit  to  recover  possession,  the  receiver  who 


1  See  section  519  supra. 

In  Freer  v.  Davis,  52  W.  Va.  35, 
94  Am.  St.  Rep.  910,  43  S.  B.  172, 
the  court  said:  "The  power  of 
courts  of  equity  to  continue  a 
business  under  a  receiver,  and  to 
malve  liis  charges  and  expenses  a 
charge  upon  the  property,  must 
be  exercised  with  great  caution. 
Makeel  v.  Hotchkiss,  190  111.  311, 
83  Am.  St.  Rep.  131,  60  N.  E.  524. 
I  grant  that  where  a  business  is 
that  of  'a  going  concern,'  as  a  rail- 
road, and  the  interest  require  that 
it  be  continued  a  'going  concern' 
the  receiver  may  be  authorized  to 
keep  the  business  going,  and  may 
charge  the  outlay  beyond  revenue 
upon  the  very  body  of  the  prop- 
erty. Knickerbocker  v.  McKind- 
ley  Coal,  etc.,  Co.,  172  111.  535,  64 
Am.  St.  Rep.  54,  50  N.  E.  330,  note 
to  Green  v.  Coast  Line  R.  R.  Co., 
54    Am.    St.    Rep.    4C3.      Cut   I   do 


not  see  where  the  same  rule  ap- 
plies where  it  is  not  a  'going  con- 
cern.' This  law  would  not  justify 
boring  new  oil  wells.  There  were 
no  producing  wells  at  the  date  of 
the  appointment." 

In  connection  with  the  above, 
one  should  consider  the  case  of 
Ohio  Fuel  Oil  Co.  v.  Burdett,  72 
W.  Va.  803,  Ann.  Cas.  1915D,  1033, 
79  S.  E.  6G7,  where  the  court  or- 
dered the  drilling  of  new  wells  in 
the  face  of  drainage  by  adjacent 
wells. 

See,  also,  Harrington  v.  Union 
Oil  Co.,  144  Fed.  235,  where  the 
party  securing  the  appointment  of 
the  receiver  was  held  liable  for 
loss  resulting  from  operations. 

2  Doddridge  County  Oil  &  Gas 
Co.  V.  Smith,  173  Fed.  386. 

■•^  O'Neil  V.  Sun  Co.,  58  Tex.  Civ. 
1C(,  123  S.  W.  172. 
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operated  the  wells  used  the  tools  and  machinery  of  the 
defendant,  who  was  a  trespasser,  it  was  held  that  the  de- 
fendants w^ould  not  be  chargeable  with  any  part  of  the 
compensation  of  the  receiver  for  operating  the  wells,  but 
were  entitled  to  a  fair  rental  for  such  use  and  the  court 
allowed  the  defendants  to  retain  the  proceeds  of  the  oil 
produced  by  them  less  a  royalty.^ 

§  524,    Extert  of  Right  of  Receiver  to  Reduce  the  Property 
into  Possession. 

The  general  rule  is  that  where  a  receiver  is  appointed 
by  a  court,  and  such  receiver  claims  property,  which  is 
found  in  the  adverse  possession  of  another  at  the  time 
of  his  appointment,  he  is  not  ordinarily  permitted  to  sum- 
marily or  forcibly  attempt  to  get  possession  of  such 
property  so  claimed  by  another,  but  in  such  case,  he 
should  apply,  by  proper  proceeding,  to  the  court  appoint- 
ing him,  for  the  possession  and  protection  of  such  prop- 
erty, and  the  court,  in  such  case,  will  institute  such  in- 
quiry regarding  the  adverse  claimant's  right  as  the  court 
may  think  proper,  but  will  always  give  the  adverse 
claimant  his  day  in  court,  or  right  to  be  heard  regarding 
his  claim  of  such  property,  or  the  court  may  authorize 
such  receiver  to  institute  an  independent  suit  in  some 
other  court  of  competent  jurisdiction,  and  have  the  ad- 
verse claimant 's  right  to  the  property  adjudicated  as  be- 
tween him  and  such  receiver. 

The  court,  however,  may  direct  the  receiver  to  deter- 
mine the  question  of  title  to  property  in  another  court. 
Thus  for  instance,  although  a  federal  circuit  court  has 
jurisdiction  throughout  the  various  parts  of  the  terri- 
tory comprising  its  district,  and  has  jurisdiction  to  de- 
termine the  title  in  the  receivership  proceedings  upon 

■i  Midland  Oil  Co.  v.  Turner,  179       167  Fed.  64G) ;   Seep  v.  Spade,  179 
Fed.  74,  102  C.  C.  A.  368  (modify-      Fed.  77,  103  C.  C,  A.  371. 
i."g  Turner  v.  Seep    [C.  C.  1909], 
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giving  adverse  claimants  proper  notice,  still  it  may  direct 
the  receiver  to  commence  a  suit  for  that  purpose  in  the 
state  courts.^  In  suits  by  the  receiver  of  a  corporation 
engaged  in  operating  oil  wells,  the  same  general  rules 
apply  as  in  ordinary  cases  in  respect  to  estoppels  and 
the  like.2 

§  525.     Receivership  for  a  Pipe  Line  Company. 

A  pipe  line  company  may  become  in  such  a  condition 
that  it  should  properly  be  placed  in  the  hands  of  a  re- 
ceiver. The  court  in  determining  whether  it  will  direct 
the  receiver  to  extend  the  pipe  lines  will  take  into  con- 
sideration the  bonded  indebtedness  of  the  company,  the 
probable  future  earnings,  and  the  question  whether 
such  extensions  can  be  accomplished  economically  in 
view  of  the  physical  conditions  attending  the  situation.^ 

3.   Patents,  Trade-Marks,  Trade  Secrets,  Secret 
Processes,  and  Trade  Names. 

§  526.     Respecting  Patent  Rights. 

Patents  are  not  subject  to  seizure  and  sale  on  execu- 
tion.^ Since  the  rights  under  United  States  letters  patent 
can  only  be  transferred  in  the  manner  set  forth  in  the 
federal  statutes  it  is  held  that  the  rights  under  the  patent 

1  Samuel    v.    Houston    Oil    Co.  447;    Horn  v.  Pere  Marquette  Ry. 

(Tex.  Civ.),  193  S.  W.  246.  Co.    (C.   C),   151  Fed.   626;    Keith 

In    this    connection    see,    also,  Lumber   Co.    v.   Houston    Oil   Co., 

Gordon    v.    Dillingham,    158    Fed.  257  Fed.  1. 

1019,  86  C.  C.  A.  672;    Jenkins  v.  2  parks  v.   Hughes,   145   La.  — 

Dillingham,     175     Fed.     1021,     99  53   So.   202;    Bell  v.   Northrop-Bell 

C.   C.   A.   066;    Jenkins  v.   Dilling-  Qil   &   Gas   Co.    (Okla.),   171   Pac. 

ham,  220  U.  S.  620,  55  L.  Ed.  613,  ^^^5 
31   Sup.   Ct.  723;   White  v.  Ewing, 

159  U.  S.  36,  40  L.  Ed.  67,  15  Sup.  '  Fidelity  Title  &   Trust  Co.  v. 

Ct.  1018;  Pope  v.  L.  &  N.  Ry.  Co.,  Kansas  Natural  Gas  Co.,  219  Fed. 


614 
1 
Wall.    (S3    U.    S.)    203,    21    L.    Ed.      26  L.  Ed.  942 


173    U.    S.    577,   43    L.    Ed.    814,    19 

Sup.    Ct.    500;    Davis    v.    Gray,    16  1  Ager  v.  Murray,  106  U.  S.  126, 
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do  not  vest  in  a  receiver  by  reason  of  his  mere  appoint- 
ment.- 

But  under  a  statute  providing  that  receivers  shall 
''take  possession  of  all  property,  evidences  of  property, 
books,  papers,  debts,  choses  in  action  and  estate  of  every 
kind  of  the  debtor,"  it  is  held  that  a  receiver  is  entitled 
to  letters  patent  belonging  to  the  debtor  since  it  is  prop- 
erty even  though  not  liable  to  attachment  on  account  of 
its  intangible  or  incorporeal  character."  But  under  the 
general  character  of  statutes  respecting  the  appointment 
of  receivers  of  insolvent  corporations,  the  rights  of  the 
corporation  under  letters  patent  pass  to  the  receiver.'* 

Thus  where  a  corporation  is  dissolved  and  a  receiver 
appointed  to  wind  up  its  affairs  and  continue  its  business 
until  disposed  of,  the  receiver  is  entitled  to  the  rights 
which  it  has  to  exclusive  manufacture  of  certain  articles 
under  letters  patent,  and  its  former  officers,  even  though 
acting  under  a  license  from  the  patentee,  are  guilty  of 
contempt  of  court  on  the  theory  of  interference  with  the 
possession  of  the  receiver  if  they  manufacture  the 
patented  articles.^ 

Although  a  receiver,  such  as  one  in  supplementary 
proceedings,  does  not  by  virtue  of  his  appointment, 
acquire  title  to  patent  rights,  it  is,  however,  well  settled 
that  a  court  of  equity  may  order  or  decree  that  the  proper 
person  shall  execute  such  assignment  or  other  instru- 
ment as  may  be  necessary  to  vest  the  title  of  the  patent 

2  Dick  V.  Struthers,  25  Fed.  103.  receiver  appointed  in  proceedings 

A    patent    right    does    not    pass  supplementary     to     execution     on 

to  a  general  assignee  or  receiver  the     property     of     the     licensee. 

of   property    of    the   owner.      Ball  Waterman    v.    Shipman,    55    Fed. 

V.  Coker,  168  Fed.  304.  982,  5  C.  C.  A.  371. 

A  license  to  manufacture  or  sell  3  In  re  Keach,  14  R.  I.  571. 

a  patented  improvement,  contain-  -i  McCulloh   v.   Association,   etc., 

ing  no  words  indicating  an  inten-  45  Fed.  479. 

tion  that  it  is  assignable,  is  purely  5  in   re  Woven   Tape   Skirt  Co., 

personal,  and   will  not  pass   to  a  12  Hun  (N.  Y.)  111. 
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in  the  person  entitled  thereto.^  And  where  a  receiver 
has  sold  such  patent  rights  under  an  order  of  the  court, 
he  may  be  compelled  to  execute  and  deliver  any  and  all 
formal  instruments  necessary  to  perfect  the  title  of  the 
purchaser.^ 

Where  a  receiver  sells  patent  rights  under  an  execu- 
tory contract  but  such  patents  had  been  previously  sold 
and  the  purchaser  will  be  required  to  engage  in  costly  liti- 
gation to  obtain  title,  the  court  will  not  confirm  the  sale/'* 

The  receiver  of  a  corporation  which  manufactures 
goods  under  a  royalty  contract  with  the  patentee  owning 
letters  patent  is  bound  by  the  contract.''  In  litigation  by 
the  inventor  to  cancel  a  contract  in  regard  to  the  inven- 
tion, where  neither  party  asks  for  the  appointment  of  a 
receiver,  the  court  should  not  appoint  one  and  direct  him 
to  sell  the  interests  of  the  parties  to  the  contract.^*' 

Receivers  are  sometimes  appointed  in  pending  suits 
for  infringement  of  a  patent.  Thus  in  a  suit  to  restrain 
the  infringement  of  letters  patent,  where  it  is  clear  that 
the  complainant  will  be  entitled  to  a  large  sum  if  he  pre- 

6  A  state  court  which  has  juris-  9  The  receiver  of  an  insolvent 
diction  of  tlie  parties  may  com-  corporation  having  funds  in  his 
pel  the  execution  of  an  assign-  hands  must  pay  in  full  the  royal- 
ment  of  the  letters  patent  to  the  ^gg  ^^  patented  articles  manu- 
receiver.  Ball  v.  Coker,  168  Fed.  f^ctured  by  such  company  under 
304. 

Inventions   Corp.  v.   Hobbs,  244 
Fed.  430,  157  C.  C.  A.  56;  Ager  v. 

Murray,  105  U.  S.  126,   26   L.   Ed.  ^old,  when  the  articles  have  been 

942;   Pacific  Bank  v.  Robinson,  57  sold    by    him    after    his    appoint- 

Cal.    520,   40    Am.    Rep.    120;    Gil-  ment;    but    for    such    articles    as 

lett  v.  Bate,  86  N.  Y.  87.  were  sold  before  his  appointment 

7  Inventions  Corp.  v.  Hobbs,  244  the  royalties  become  a  general 
Fed.  430,  157  C.  C.  A.  56.  debt   of   the   corporation.     People 

8  See  Gordon  v.  Anthony,  16  v.  E.  Remington  &  Sons,  59  Hun 
Blatchf.  234,  Fed.  Cas.  No.  5605  282,  12  N.  Y.  Supp.  824,  14  N.  Y. 
as  to  right  of  receiver  to  assign  Supp.  98  (affirmed  in  126  N.  Y. 
a  patent  right.  654,  27  N.  E.  853  memo,  opinion). 

Millikin   v.   Piatt,   115   Md.   480,  lo  O'Donnell  v.  Brown,  35  R.  I. 

80  Atl.  1023.  522,  87  Atl.  311. 


contract  to  pay  royalties  on  each 
of  such  articles  manufactured  and 
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vails  in  the  litigation  and  the  defendants  are  shown  to  be 
insolvent  the  court  will  appoint  a  receiver.^^ 

The  receivers  of  a  corporation  claiming  certain  rights 
in  a  patent  are  entitled  to  intervene  in  a  pending  suit 
for  its  infringement.^^  A  receiver  may,  of  course,  become 
liable  for  infringement  of  a  patent.^^  It  has  been  held 
that  the  mere  appointment  of  a  receiver  to  take  charge 
of,  manage,  and  control  a  patent  does  not  vest  in  him 
title  to  it  enabling  him  to  sue  for  its  infringement  in  his 
own  name  since  the  United  States  statutes  (Rev.  St. 
4919,  U.  S.  Comp.  St.  1901,  p.  3394)  give  the  right  to  re- 
cover damages  only  ''in  the  name  of  the  party  interested 
either  as  patentee,  assignee  or  grantee."  To  vest  the 
receiver  with  such  right  of  action  in  order  to  place  such 
a  right  of  action  in  the  receiver  the  court  should  compel 
or  cause  an  assignment  of  the  patent  to  him  in  the  name 
of  the  owner.^* 

An  interference  with  the  right  of  possession  of  a  re- 
ceiver of  the  exclusive  right  to  manufacture  certain 
articles  under  a  patent,  has  been  punished  as  a  contempt 
of  court.^^ 

§527.    Respecting   Trade   Secrets,   Trade-Marks    and   Secret 
Processes. 

The  owner  of  a  trade  secret  or  secret  process  has  a 
qualified  right  in  it  to  the  extent  that  he  is  entitled  to 
maintain  its  secrecy  and  prevent  its  disclosure  through 
improper  means.^    The  right  to  the  use  of  a  secret  pro- 

11  Parkhurst     v.     Kinsman,      2  14  Ball  v.  Coker,  168  Fed.  304. 
Blatchf.  78,  Fed.  Cas.  No.  10,760;           is  Re  Woven  Tape  Skirt  Co.,  12 
Underwood  Typewriter  Co.  v.  El-      Hun  (N.  Y.)   111. 

liott-Fisher  Co.,  156  Fed.  588.  i  Stewart  v.  Hook,  118  Ga.  445, 

12  National  Electric  Signaling  45  S.  E.  369,  63  L.  R.  A.  255; 
Co,  V.  Telefunken  Wireless  Tele-  Westervelt  v.  National  Paper,  etc., 
graph  Co.,  208  Fed.  679,  125  Co.,  154  Ind.  673,  57  N.  E.  552; 
C.  C.  A.  647.  Chadwick  v.  Covell,  151  Mass.  190, 

13  Schmidt  v.  Central  Foundry  21  Am.  St.  Rep.  442,  6  L.  R.  A. 
Co.,  218  Fed.  466.  839,  23  N.  E.   1068;    Thum   Co.  v. 
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cess  of  manufacture  is  given  the  same  measure  of  pro- 
tection by  a  court  of  equity  as  is  given  to  a  patent  or 
trade-mark.- 

In  other  words  courts  of  equity  regard  a  secret  pro- 
cess or  trade  secret  as  such  a  property  right  as  is  entitled 
to  any  protection  which  can  be  afforded  its  owner  by 
the  inherent  powers  of  a  court  of  equity.^ 

A  court  of  equity  may  in  a  proper  case  decree  an  ac- 
counting of  profits  derived  from  the  improper  use  of  a 
secret  process  or  trade  secret.^ 

A  decree  directing  that  the  property  of  a  corporation 
be  turned  over  to  its  receiver  should  protect  the  right  of 
its  manager  to  have  the  secret  of  certain  manufacturing- 
processes  owned  by  it  prescribed  inviolate.^  In  Tuttle  v. 
Blow^  the  court  sustained  the  appointment  of  a  receiver 
in  a  suit  to  foreclose  a  mortgage  upon  the  right  to  manu- 
facture and  sell  a  certain  article  manufactured  under  a 
secret  formula  and  registered  trade-mark,  for  the  pur- 

Tloczynski,  114  Mich.  149,  68  Am.  Frost    Co.,    105,    Minn.    239,    117 

St.    Rep.  469,  38   L.   R.  A.  200,  72  N.  W.  388;    Salomon  v.  Hertz,  40 

N.  W.  140;  Watldns  v.  Landon,  52  N.  J.  Eq.  400,  2  Atl.  379;  G.  F.  Har- 

Minn.  389,  38  Am.  St.  Rep.  560,  19  vey  Co.  v.  National  Drug  Co.,  75 

L.  R.  A.  236,  54  N.  W.  193;  Vulcan  App.  Div.  103,  77  N.  Y.  Supp.  647; 

Detinning    Co.    v.    American    Can  Champlin     v.     Stoddart,     30     Hun 

Co.,  67  N.  J.  Eq.  243,  58  Atl.  290;  (N.  Y.)   300. 

Tabor  v.   Hoffman,   118  N.  Y.  30,  4  Vulcan  Detinning  Co.  v.  Amer- 

16  Am.  St.  Rep.  740,  23  N.  E.  12;  ican  Can  Co.,  75  N.  J.  Eq.  542,  73 

O'Bear-Nester   Glass    Co.   v.   Anti-  Atl.  603;  Green  v.  Folgham,  1  Sim. 

explo.  Co.,  101  Tex.  431,  130  Am.  &  S.  398,  57  Eng.  Reprint  159. 

St.   Rep.  865,  16   L.   R.  A.   (N.  S.)  5  Wilt  v.  Reed  Electric  Co.,  187 

520,  108  S.  W.  967,  109  S.  W.  931;  Pa.  424,  41  Atl.  317;   Webb  v.  Al- 

John  D.  Parks  &  Sons  Co.  v.  Hart-  len,  15  Tex.  Civ.  605,  40  S.  W.  342. 

man,    153    Fed.    24,    12    L.    R.    A.  6  In  Tuttle  v.  Blow,  176  Mo.  158, 

(N.  S.)   135,  82  C.  C.  A.  158.  98  Am.  St.  Rep.  488,  75  S.  W.  617. 

2  Vulcan  Detinning  Co.  v.  Amer-  In  the  above  case  when  the  re- 
ican  Can  Co.  (N.  J.  Ch.),  69  Atl.  ceiver  was  appointed  the  package 
1103.  containing  the  secret  formula  was 

3  Stewart  v.  Hook,  118  Ga.  445,  delivered  to  him  and  by  order  of 
63  L.  R.  A.  255,  45  S.  E.  369;  court  he  opened  it  and  continued 
Elaterite  Paint,  etc.,  Co.  v.  S.  E.  to  conduct  the  business. 


PROPERTY    OF    A    SPECIAL    CHARACTER. 


1547 


pose  of  preserving  the  property  by  placing  it  in  the  hands 
of  a  receiver  pending  the  suit  and  enjoining  the  defen- 
dant from  taking  certain  action  calculated  to  impair  the 
value  of  the  security;  one  of  the  defendants  had  threat- 
ened to  disclose  the  secret  formula  and  also  disputed  the 
validity  of  the  mortgage  upon  the  trade-mark  because 
of  its  being  described  as  a  patent,  all  of  which  tended  to 
depreciate  the  value  of  the  security  and  destroy  the  busi- 
ness and  disclose  the  secret.  The  court  held  that  a  court 
of  equity  could  not  under  such  circumstances  refuse  the 
appointment  of  a  receiver  looking  to  the  safe  custody  and 
preservation  of  the  property. 

But  in  a  comparatively  early  case  in  Georgia/  in  a 
controversy  between  the  seller  and  purchaser  of  cer- 
tain trade  marks  and  secret  formulae  for  medical  prep- 


7  Merrell  v.  Pemberton,  62  Ga. 
29. 

In  the  above  case  the  court 
said: 

"A  court  can  not  well  take  con- 
trol of  secrets  even  to  prevent 
their  disclosure.  To  compel  a  re- 
vealment  of  them  by  the  parties 
to  a  receiver  as  the  officer  of  the 
court  is  undertaking  too  much. 
Indeed,  there  is  in  the  nature  of 
things  an  obstacle  to  the  exercise 
of  such  a  jurisdiction.  If  a  thing 
is  really  a  secret,  how  is  the 
court  to  keep  it  so,  and  yet  super- 
intend its  communication?  How 
is  the  court  itself  to  know  when  it 
has  possession  of  the  secret,  and 
when  it  has  but  a  simulation  or 
false  substitute?  2  Merivale  446, 
3  lb.  157.  Unknown  quantities  are 
manageable  in  algebraic  opera- 
tions, but  hardly  so  in  forensic 
proceedings.  No  court  can  safely 
administer  a  secret.  But  a  med- 
ical   of    all    others    is    the    least 


amenable  to  juridical  administra- 
tion. To  make  drugs  by  concealed 
methods  or  from  undeclared  ma- 
terials, for  dissemination  among 
the  people,  is  a  business  of  great 
responsibility  affecting  more  or 
less  the  public  health;  and  for  a 
court  to  engage  in  it,  by  a  re- 
ceiver or  otherwise,  has  the  ap- 
pearance of  being  rash.  Perhaps, 
as  a  means  of  satisfying  a  final 
decree  in  a  cause,  a  court  of  chan- 
cery might  do  it  after  taking  com- 
petent medical  advice;  but  before 
decree,  or  without  such  advice, 
the  circumstances  would  have  to 
be  very  extraordinary  to  justify 
it.  What  we  have  said  would  ap- 
ply even  to  adopting  and  carrying 
on  a  business  in  some  existing 
establishment,  already  founded, 
and  under  seizure  by  means  of  a 
receiver  or  some  officer  of  court. 
But  in  the  present  case  there  is 
no  such  establishment,  so  far  as 
appears,  within  the  jurisdiction  of 
the  court." 
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arations  the  court  refused  to  appoint  a  receiver  at  tlie 
instance  of  the  defendant  who  had  sold  the  secret  pro- 
cesses and  formulae.  Although  the  court  placed  its  re- 
fusal on  the  difficulty  of  knowing  whether  its  receiver 
would  be  in  possession  of  the  secret  or  merely  a  substi- 
tute, it  is  clear  from  the  decision  that  the  court  was  re- 
luctant for  a  receiver  to  engage  in  the  manufacture  and 
sale  of  secret  medical  preparations,  for  it  stated  that 
there  might  be  situations  in  which  it  might  be  proper  to 
appoint  a  receiver  of  a  business  conducted  on  secret  pro- 
cesses especially  where  well  established.  The  court  ap- 
parently was  not  aware  of  the  extent  to  which  trade 
secrets  and  secret  processes  are  in  use  in  industrial  plants 
and  their  industrial  importance. 

In  another  case  a  receiver  was  appointed  to  take  charge 
of  catalogues  and  retain  them  pending  the  action  in  order 
to  prevent  a  fraudulent  use  of  certain  secret  codes  giving 
the  cost  and  wholesale  selling  price  of  certain  articles 
of  manufacture.  The  plaintiff  had  through  a  large 
amount  of  skill  and  labor  compiled  a  private  code  sys- 
tem of  prices  and  costs  for  the  use  of  its  salesmen.  De- 
fendants were  disclosing  the  meaning  of  the  code  to 
plaintiff's  customers  and  causing  irreparable  damage  to 
plaintiff.  The  court  granted  an  injunction  and  a  re- 
ceiver, the  latter  in  order  to  prevent  violations  of  the 
injunctions  in  places  beyond  the  jurisdiction  of  the  court. ^ 

A  trade  name  used  by  an  insolvent  corporation  passes 
to  the  purchaser  at  a  sale  thereof  by  the  receiver  of  the 
corporation.^ 

8  Simmons     Hardware     Co.     v.  Nervine  Co.  v.  Richmond,  159  U.  S. 

Waibel,   1    S.   D.   488,   36   Am.   St.  293,  40  L.  Ed.  155,  16  Sup.  Ct.  30; 

Rep.  755,  11  L.  R.  A.  267,  47  N.  W.  Sarrazin  v.  W,  R.  Irby  Cigar,  etc., 

814.  Co.  Ltd.,  93  Fed.  624,  35  C.  C.  A. 

9Kidd  V.  Johnson,  100  U.  S.  617,  496,  46  L.  R.  A.  541;  Le  Page  Co. 

25  L.  Ed.  769;  Brown  Chemical  Co.  v.    Russian    Cement    Co.,    51    Fed. 

V.  Meyer,  139  U.  S.  540,  35  L.  Ed.  941,   2   C.    C.   A.   555,' 17    L.    R.   A. 

247,    11    Sup.    Ct.    625;    Richmond  354;    Bank  of  Tomah  v.  Warren, 
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4.   Ships  and  Actions  in  Admiralty. 

§  528.    Whether  Receivership  Must  Be  Incidental  to  an  Ad- 
miralty Action. 

Maritime  liens  against  ships  are  a  result  of  the  neces- 
sity of  a  ship  to  be  able  to  go  on  from  one  place  to  an- 
other. If  the  ship  found  herself  in  a  foreign  port  where 
neither  the  owner  nor  master  were  knovrn  or  had  indi- 
vidual credit,  the  right  of  the  master  to  pledge  the  ship 
for  supplies  or  repairs  was  necessary  in  order  to  accom- 
plish the  purpose  of  her  existence.^  The  admiralty  and 
maritime  jurisdiction  of  the  federal  courts  is  fairly  well 
defined  and  definite  and  has  to  do  with  the  rem  as  dis- 
tinguished from  actions  in  personam.  No  state  statute 
can  have  the  effect  of  diminishing  the  admiralty  jurisdic- 
tion of  the  federal  courts  by  conferring  upon  its  courts 
jurisdiction  to  proceed  in  rem.  An  action  for  an  account- 
ing, as  such,  is  of  equitable  jurisdiction  and  a  matter  for- 
eign to  an  admiralty  court  but  if  the  accounting  is  merely 
incidental  to  a  sale  of  a  ship  or  some  purely  admiralty 
form  of  action,  the  r.tlmiralty  courts  will  assume  jurisdic- 
tion of  the  accounting.  Thus  where  the  minority  owners 
of  a  ship  disagree  with  the  majority  as  to  its  manage- 
ment, claim  a  loss  of  earning  capacity  and  a  depreciation 
of  the  value  of  their  shares  and  ask  for  a  sale  of  the 
ship,  an  accounting  and  distribution  of  the  proceeds  by 
means  of  a  receiver  are  incidental  to  admiralty  jurisdic- 
tion, and  a  state  court  is  not  authorized,  even  though  act- 

94  Wis.  151,  68  N.  W.  549;  Warren      Rogers  Mfg.  Co.,  70  Fed.  1017,  17 

V.  Warren  Thread  Co.,  134  Mass.      C.  C.  A.  576;   Investor  Pub.  Co.  v. 

247  Dobinson,    72    Fed.    603;    Chas.    S. 

_       ^^       ,,       „   .,       ri      „    tr„„  Higgins  Co.  v.  Higgins  Soay  Co., 

See  Hazelton  Boiler  Co.  v.  Haz-  ^ , ,  . ^  .,.    ,^„    ,„  .       ^  ' 

rr,  ■      .    T.   •,        r.        ...o    T„  144  N.  Y.  402,  43  Am.  St.  Rep.  769, 

elton    Tripod    Boiler   Co.,    142    111.  37    l.    R.    A.    42.    39    N.    E     490; 

494;    Frazer  v.  Frazer  Lubricator  Holmes,     Booth     &     Haydens     v. 

Co.,   121   111.   147,   2   Am.   St.    Rep.  Holmes,  Booth  &  Atwood  Mfg.  Co., 

73,   13   N.   E.    639;    Celluloid   Mfg.  37  Conn.  278,  9  Am.  Rep.  324. 

Co.  V.  Cellonite  Mfg.  Co.,  32  Fed.  1  The   Cora   P.  Whito,   213   Fed. 

94;    R.    W.    Rogers    Co.    v.    Wm.  240. 
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iiig  under  a  statute  to  that  effect,  to  appoint  a  receiver  to 
take  charge  of  the  ship  and  operate  it  until  the  further 
order  of  the  court  in  such  a  suit.-    There  are,  however, 


2  Fislier  v.  Carey,  173  Cal.  185, 
L.  R.  A.  1917A,  1100,  159  Pac.  577. 

la  the  above  case,  in  a  very 
able  opinion,  Justice  Henshaw^  re- 
viewed the  admiralty  authorities 
on  the  subject  of  jurisdiction  and 
came  to  the  conclusion  that  they 
were  not  susceptible  to  the  con- 
struction placed  on  them  by  cer- 
tain state  courts  to  the  effect  that 
admiralty  court  did  not  have  juris- 
diction to  order  a  sale  of  a  vessel 
at  the  instance  of  minority 
ownors.     He  said  in  part: 

"The  interpretation  put  by  cer- 
tain of  the  state  courts  upon  these 
cases,  which  interpretation  is  of 
course  relied  upon  by  respondents 
here,  is  that  the  adjiiiralty  court 
is  without  jurisdiction.  In  other 
words,  that  it  has  no  power  to 
decree  a  sale  at  the  instance  of 
the  disaffected  minority  owners. 
Yet  in  every  one  of  these  federal 
cases  it  is  to  be  noted  that  the 
court  entertains  jurisdiction  of 
the  subject-matter  of  the  action, 
and,  regardless  of  the  language 
employed,  the  judgments  in  each 
case  were  judgments  upon  the 
merits,  denying  the  particular 
remedy  sought.  And  it  must  at 
once  strike  one  as  strange,  if  the 
courts  of  admiralty  did  not  pos- 
sess jurisdiction  to  do  the  thing 
Avhich  was  sought,  that  they  would 
not  promptly  have  sent  the  cases 
out  ol  court  upon  that  specific 
ground.  The  fact  that  in  every  in- 
stance the  district  court  did  retain 
the  cases,  did  hear  them,  and  did 
decide  on  the  merits,  against  the 
positions  of  the  minority  owners. 


is  most  persuasive  to  the  effect 
that  by  their  language  those 
judges  did  not  mean  to  say  that 
their  courts  had  no  jurisdiction, 
but  that  having  jurisdiction  they 
would  not  exercise  it  to  grant  the 
remedy,  or  relief  prayed  for. 

"Certain  of  the  state  courts,  as 
has  been  said,  have  taken  the  con- 
trary view,  and  it  is  proper  now 
to  consider  those  decisions.  An- 
drews V.  Beets,  8  Hun  (N.  Y.) 
322,  was  an  action  very  similar  to 
the  one  at  bar.  The  vessel  was 
owned  in  unequal  proportions  by 
different  persons.  They  could  not 
agree  upon  a  sale,  or  upon  the 
employment  of  it.  One  of  these 
minority  owners  brought  his  ac- 
tion in  equity  to  procure  the  ap- 
pointment of  a  receiver,  a  sale  cf 
the  vessel,  and  a  division  of  tl;e 
proceeds  of  the  sale  in  proportion 
to  the  respective  ownerships. 
The  Supreme  Court  of  New  York 
entertained  the  action  first,  upon 
the  ground  that  admiralty  had  no 
jurisdiction  to  act  in  such  a  case 
at  the  instance  of  a  minority 
owner,  and  Coardman,  J.,  deliver- 
ing the  opinion  of  the  court,  said* 

"  1  can  see  no  reason  why  ad- 
miralty courts  ought  not  to  pos- 
sess and  exercise  jurisdiction  to 
order  a  sale  in  case  of  disagree- 
ment between  owners,  irrespec- 
tive of  their  shares.  Such  a 
power,  exercised  in  the  discretion 
of  the  court,  could  scarcely  fail 
to  subserve  the  interests  of  the 
well  disposed  owners,  and  defeat 
the  malice  or  stupidity  of  the  evil 
disposed  owners.' 
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cases  wliicli  hold  that  the  state  courts  have  at  least  con- 
current, if  not  exclusive,  jurisdiction  to  decree  a  sale  of  a 


"For  a  second  ground  the  court 
took  the  view  that  even  though 
admiralty  had  jurisfction,  there 
was  still  concurrent  jurisdiction 
in  the  state  court,  owing  to  the 
saving  clause  of  the  Judiciary  Act 
(section  563,  subd.  8,  U.  S.  Rev- 
enue Laws),  which  saves  'to 
suitors  in  all  cases  the  right  of 
a  common-law  remedy  where  the 
common  law  is  competent  to  give 
il.'  Benedict  in  the  passage  from 
his  learned  work  on  Admiralty 
above  quoted,  with  the  support  of 
numerous  federal  decisions,  points 
out  that  this  reservation  is,  as  it 
expresses,  a  saving  of  a  right  to 
a  common-law  remedy  which  of 
course  is  essentially  a  distinct  re- 
lief from  an  equitable  remedy,  and 
in  especial  the  saving  clause  had 
reference  to  the  common-law  rem- 
edies in  actions  in  personam  as 
distinct  from  admiralty  procedure, 
where,  in  so  many  instances,  the 
vessel  itself  is  personified  and 
libel  brought  against  the  vessel, 
without  regard  to  its  ownership, 
and  therein  he  further  points  out 
that  no  state  can  confer  jurisdic- 
tion upon  its  courts  to  proceed  in 
rem,  nor  to  enforce  in  the  state 
courts  any  liens  which  come 
within  admiralty  jurisdiction.  Of 
course,  the  New  York  action,  no 
more  than  this  sought  to  exercise 
a  common-law  remedy.  To  the  con- 
trary, the  common  law  afforded 
no  relief  to  tenants  in  common 
in  disputes  and  disagreements 
such  as  here  presented.  This  is 
most  lucidly  pointed  out  by 
Mr.  Freeman  (Cotenancy  [2d  Ed.] 
§  389    et   seq.),    where,   after   dis- 


cussing the  refusal  of  the  common 
law  to  aid  tenants  in  common  in 
their  efforts  to  recover  possession 
or  to  partition  chattels,  he  de- 
clares, speaking  now  of  the  dis- 
tinction between  chattels  in  or- 
dinary  and   ships: 

"  'They  (shipowners)  may  dis- 
agree either  in  reference  to  what 
employment  is  most  advantageous, 
or  in  reference  to  the  advisability 
of  seeking  any  employment  what- 
ever. In  either  case,  the  law  has 
provided  remedies  calculated  to 
preserve  the  rights  and  promote 
the  interests  of  all  the  owners, 
and  also  to  minister  to  the  gen- 
eral interests  and  promote  the 
general  welfare  of  the  public. 
These  remedies  are  not,  however, 
to  be  found  in  the  courts  of  the 
common  law,  nor  in  the  tribunals 
charged  with  the  administration 
of  the  principles  of  equity  juris- 
prudence. Parsons  on  Partner- 
ship, 558;  Castelli  v.  Cook,  7  Hare 
89.  They  must  be  sought  in  the 
courts  of  admiralty.' 

"Hence,  if  this  view  be  correct, 
a  court  of  equity,  though  compe- 
tent, is  not  empowered  to  give  re- 
lief when  such  a  disagreement 
amongst  the  owners  shall  arise. 
These  equitable  remedies  are  not 
those  which  are  saved  to  suitors 
by  virtue  of  the  federal  Judiciary 
Act.  Indeed,  it  is  well  understood 
why  this  is  so,  since  the  contro- 
versy was  wholly  between  the 
judges  of  the  common-law  courts 
and  of  the  admiralty  courts,  and 
took  the  form  of  a  very  active 
effort  upon  the  part  of  the  latter 
to  destroy  entirely  by  the  writ  of 
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ship  at  the  instance  of  minority  owners  in  cases  of  dis- 


proliibition  the  jurisdiction  of  the 
admiralty  courts.  Nor,  as  the 
learned  expound,  was  this  done 
out  of  any  jealous  regard  for  the 
rights  of  the  people,  nor  for  the 
superiority  of  the  common-law  sys- 
tem over  admiralty  jurisprudence, 
which  latter  was  based  upon  the 
more  liberal  doctrines  of  the  civil 
law.  But  it  did  have  its  origin 
and  it  owed  its  existence  to  a  very 
much  more  unworthy  motive, 
which  was  the  desire  of  the  com- 
mon-law judges  to  increase  the 
emoluments  of  their  offices  by 
fees,  fines,  and  forfeitures,  which 
were  withheld  from  them  under 
the  admiralty  jurisdiction.  There- 
fore, we  must  conclude,  so  far  as 
the  New  York  case  is  concerned, 
that  if  sound  at  all  it  is  sound  as 
being  based  upon  the  proposition 
that  the  district  courts  in  admi- 
ralty are  without  jurisdiction  of 
such  a  controversy.  The  next  case 
is  Swain  v.  Knapp,  32  Minn.  429, 
21  N.  W.  414,  where  the  owner  of 
one-third  of  a  steam-boat  sued  in 
the  state  court  for  an  accounting, 
being  apprehensive  of  loss  from 
the  nature  of  the  majority  own- 
ers' use  of  the  boat,  and  in  his  ac- 
counting sought  a  receiver  and  a 
sale  of  the  vessel.  There  the 
court  fairly  faced  and  fairly  de- 
cided the  question  whether  or  not 
the  remedy  sought  was  one  of  the 
reserved  common-law  remedies, 
saying: 

"  'The  defendant  is  unquestion- 
ably right  in  his  position  that  this 
saving  is  of  a  cOmmon-law  remedy, 
and  not  merely  of  a  remedy  in  a 
common-law  court  (The  Moses 
Taylor,  4  Wall.  411  [IS  L.  Ed.  397] ; 
Spear,  Fed.  Jud.  81),  and  that  the 


remedies  sought  in  this  action  are 
not  common-law  remedies.' 

"But  it  reasoned  to  its  satisfac- 
tion that  since  'the  remedies 
sought  in  this  action  are  not  af- 
forded in  admiralty,  then  the  sub- 
ject-matter of  the  action  is  not 
within  admiralty  jurisdiction.'  The 
third  of  these  cases  is  Reynolds  v. 
Nielson,  116  Wis.  483,  96  Am.  St. 
Rep.  1000,  93  N.  W.  455.  That  case 
rests  for  its  authority  upon  An- 
drews V.  Betts,  which  has  here 
been  considered,  and  upon  the 
text  of  Knapp  on  Partition,  p.  491. 

"The  Alcade  (D.  C.)  132  Fed.  577, 
is  the  only  other  federal  case 
which  respondents  call  to  their 
aid  upon  this  proposition.  In  that 
case  differences  had  arisen  be- 
tween the  owners,  and  an  action 
was  brought  in  the  state  court 
and  a  receiver  was  appointed.  An- 
other phase  of  the  litigation  was 
brought  in  the  district  court  in 
admiralty — a  libel  in  rem  for 
money  advanced.  Incidentally 
there  arose  a  consideration  of  the 
action  of  the  state  court  and  upon 
this  the  learned  federal  judge  de- 
clared: 

"  'Whether  the  receiver  had 
legal  authority  to  take  the  vessel 
out  of  the  captain's  custody  is  a 
serious  question,  which  I  will 
avoid  by  assuming  that  Captain 
White  [still]  continued  to  be 
master.' 

"With  this  review  we  may  return 
again  to  the  main  consideration. 
The  jealousy  of  the  English  com- 
mon-law courts  and  their  attacks 
upon  the  jurisdiction  of  the  admi- 
ralty courts  have  been  referred  to. 
That  jealousy  took  the  form  of 
denying  to  admiralty  the  power  to 
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agreement  between  the  owners,^  but  it  seems  to  us  that 
the  opinion  in  Fischer  v.  Carey^  shows  the  correct  rule 
to  be  followed  in  such  cases,  namely,  that  the  jurisdiction 
properly  belongs  to  the  admiralty  courts,  which  are  ad- 
mirably equipped  to  prevent  irreparable  injury  or  im- 
pending losses  by  the  same  means  which  a  court  of  equity 
would  ordinarily  exercise.  The  matter  was  well  put  by 
Justice  Henshaw  in  Fischer  v.  Carey,  where  in  concluding 
his  review  of  the  cases,  he  said : 

"That  but  one  conclusion  can  be  drawn,  and  that  is 
that,  unhampered  by  the  restriction  which  the  common- 
law  courts  placed  upon  English  admiralty  jurisdiction, 
the  jurisdiction  of  the  courts  of  the  United  States  in  ad- 
miralty is  full  and  complete  touching  the  matter  of  sale 
under  the  circumstances  here  indicated,  that  is  to  say, 
where  dissentient  owners  are  at  strife  over  the  use  to  be 
made  of  the  ship,  for  it  must,  from  the  nature  of  ad- 
miralty jurisdiction,  be  a  fundamental  part  of  that  juris- 
diction to  exercise  control  over  the  rem — the  ship  itself. 
Admiralty  dr&ws  and  may  draw  as  well  upon  equitable 

decree  any  sale.    .    .    .    But,  as  has  at  instance  of  minority  owners  of 

been  said,  the  jurisdiction  of  the  ships,  including  the  leading  cases 

American   courts   in   admiralty   is  of     Andrews     v.     Betts,     8     Hun 

not  limited  to  the  jurisdiction  of  (N.  Y.)    322;    Swain  v.  Knapp,  32 

the  English  admiralty  courts,  and  Minn.    429,    21    N.    W.    414;    Rey- 

even   in   England    complete    juris-  nolds  v.  Nielson,  116  Wis.  483,  96 

diction  over  the  matter  of  sale  has  Am.  St.  Rep.  1000,  93  N.  W.  455; 

been  conferred  upon  the  admiralty  Smith  v.  Smith,  4  Rand.  (Va.)  95; 

court  by  St.  3  and  4  Victoria,  ch.  Taylor    v.    Steamer    Columbia,    5 

65,    §    4,    and    by    the    Admiralty  Cal.  26S;  Ouston  v.  Hebdcn  (1745), 

Court  Act  of  1861,  the  jurisdiction  1  Wills  101;  The  Alcade,  132  Fed. 

of  the   Court  of  Admiralty   being  577;    The  Orleans  v.  Phoebus,  11 

transferred  to  the  High  Court  of  Pet.    (U.    S.)    175,   9    L.    Ed.    677; 

Justice."  The  Ocean  Belle,  6  Ben.  253,  Fed. 

3  In  the  opinion  of  Justice  Hen-  Cas.    No,    10,402;    The    Seneca,    3 

shaw  in  Fischer  v.   Carey,  supra,  Wall.  Jr.  395,  Fed.  Cas.  No.  12,670; 

he  exhaustively  reviewed  the  de-  Tunno    v.    Betsina,    S  Amer.    Law 

cisions    supporting   or   tending   to  Reg.  406,  Fed.  Cas.  No.  14,236,  24 

support  the  idea  of,  exclusive,  or  Fed.  Cas.  316. 

at  least  concurrent,  jurisdiction  in  ^  Fischer  v.  Carey,  173  Cal.  185, 

the  state  courts  in  cases  of  sale  L.  R.  A.  1917A,  1100,  159  Pac.  577. 
II  Rec— 98 


1554  LAW   OF   RECEIVERS. 

principles  as  upon  state  statutes  for  the  administration 
of  its  jurisdiction.  But  it  does  so  as  those  principles  and 
statutes  appeal  to  it,  and  not  by  force  of  any  compulsion 
other  than  the  authority  vested  in  Congress  to  make 
laws  upon  the  subject-matter.  Admiralty,  then,  has 
jurisdiction  to  decree  a  sale  of  a  vessel  under  all  circum- 
stances liko  those  here  presented.  If  admiralty  refuses 
to  decree  the  sale  it  is  not  because  of  a  lack  of  power  so 
to  do,  but  because  the  sale  under  the  indicated  circum- 
stances would  be  contrary  to  another  paramount  prin- 
cii)le  of  admiralty  jurisdiction — the  right  of  control  in 
the  majority.  We  have  endeavored  to  be  careful  to  limit 
this  discussion  to  the  facts  of  the  case,  and  of  course 
everything  that  has  been  said  has  been  said  in  reference 
to  those  facts  exclusively.  No  question  here  arises  over 
the  jurisdiction  of  equity,  for  example,  to  enforce  a  con- 
tract for  sale  or  to  decree  an  accounting  as  such.  But  we 
hold  that  the  power  of  a  state  court  does  not  go  to  the 
length  here  exercised,  of  appointing  a  receiver  and  de- 
creeing a  sale  because  of  the  differences  over  the  manage- 
ment of  the  vessel  wdiich  have  sprung  up  between  the 
legal  owners  of  that  vessel.  The  state  court  is  entitled 
to  retain  jurisdiction  of  the  action  in  so  far  as  it  addresses 
itself  to  the  equitable  consideration  of  settling  accounts. 
But  furtlier  than  that  it  may  not  go." 

But  there  are. actions  affecting  ships  which  are  not  of 
admiralty  cognizance.  Although  the  jurisdiction  of  ad- 
miralty rests  on  the  federal  constitution,  and  can  not 
be  enlarged  or  abridged  by  Congress  or  the  state,  still 
under  the  constitutional  provision  saving  to  suitors  com- 
mon-law remedies  where  the  common  law  was  competent 
to  give  a  remedy,  new  rights  and  remedies  in  maritime 
matters  may  be  created,  enforceable  in  state  or  federal 
courts.^ 

5  North  Pacific  S.  S.  Co.  v.  Industrial  Ace.  Commission  of  California, 
174  Cal.  346,  163  Pac.  199. 
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§  529.     Appointment  of  Receivers  Over  Ships. 

Receivers  are  appointed  of  ships  both  under  admir- 
alty jurisdiction  and  in  personam  actions  in  courts  of 
equitable  jurisdiction.  Eeceivers  are  appointed  over  in- 
solvent corporations  which  own  ships,  also  in  ordinary 
suits  between  partners,  who  own  and  operate  ships  and 
in  foreclosure  proceedings  affecting  such  property.^  A 
ship  which  is  being  operated  by  a  receiver  is  subject  to 


1  In  Butterworth  v.  Degnon  Con- 
tracting Co.,  214  Fed.  772,  131 
C.  C.  A.  184,  the  receiver  was  au- 
thorized by  his  appointment  to 
take  possession  of  and  manage  all 
of  the  vessels  and  property  of  the 
defendant  company  which  was 
carrying  freight  by  water  and 
owned  and  operated  a  large  num- 
ber of  vessels  for  that  purpose. 

In  appeal  of  James  Rees  & 
Sons  Co.,  237  Fed.  555,  150  C.  C.  A. 
437,  a  receiver  was  appointed  of 
an  insolvent  ship-owning  corpox-a- 
tion. 

See,  also,  Russel  v.  Myers  Ex- 
cursion &  Transfer  Co.,  73  N.  J. 
Eq.  192,  67  Atl.  1016.  The  Liberty, 
119  Fed.  539. 

In  a  foreclosure  suit  by  the 
holders  of  a  registered  statutory 
mortgage  of  a  steamship,  a  man- 
ager was  appointed  in  Fairfield, 
etc.,  Co.  V.  London,  etc..  Express 
S.  S.  Co.,  W.  N.  1895,  64. 

Also  in  an  action  by  an  equi- 
table mortgagee  of  the  ship  and 
freight.  Burn,  Herlofson  and 
Siemensen  v.  The  Faust  (1887), 
56  L.  T.  722,  6  Asp.  M.  L.  C.  126. 

Receiver  may  be  appointed  in  an 
admiralty  case  in  an  action  of  co- 
ownership  at  the  instance  of  one 
of  the  co-owners.  The  Ampthill 
(1880),  5  P.  D.  224. 

Part  owners  of  a  ship  are  not 


partners  merely  by  virtue  of  their 
ownership  but  are  tenants  in  com- 
mon and  in  order  to  constitute  the 
relationship  of  partners  a  special 
contract  is  necessary.  Fischer  v. 
Carey,  173  Cal.  185,  L.  R.  A.  191TA, 
1100,  159  Pac.  577. 

In  Crane  v.  Ford,  1  Hopk.  Ch. 
(N.  Y.)  114,  a  receiver  had  been 
appointed  over  a  ship.  The  ship 
was  navigated  for  two  years  by 
the  receiver  but  becoming  in  need 
of  substantial  repairs,  a  sale  of 
the  ship  was  directed  by  the  court. 

W^here  by  agreement  certain 
part  owners  of  a  ship  were  made 
the  ship's  husband  and  they  re- 
moved part  of  the  machinery  for 
repairs  and  refused  to  return  it 
and  also  used  their  position  to  ob- 
tain profits  by  way  of  commis- 
sions, the  court  appointed  the  cap- 
tain of  the  ship  receiver  over  it. 
Brenan  v.  Preston,  2  De  G.  M.  & 
G.  813. 

A  receiver  may  be  appointed  to 
reach  a  surplus  in  the  admiralty 
court.  Thompson  v.  Van  Vechten, 
5  Duer.   (N.  Y.)   618. 

The  court  has  continued  the  op- 
eration of  a  steamboat  durin.? 
partnership  litigation  in  order  to 
preserve  the  good  will  of  the 
business.  Allen  v.  Hawley,  6  Fla. 
142,  164,  63  Am.  Dec.  198;  Crane 
V.  Ford,  1  Hopk.  Ch.   (X.  Y.)    114. 
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the  same  liability  for  maritime  liens  as  under  ordinary 
circumstances.-  The  recognition  of  such  maritime  liens 
by  a  state  court  in  receivership  proceedings  is  not  an 
exercise  of  admiraltj^  jurisdiction  on  its  part.^  A  vessel 
in  the  possession  of  receivers  appointed  by  the  federal 
court  can  not  be  seized  under  proceedings  in  an  admiralty 
court  upon  a  libel  by  seamen  for  their  wages,  but  in  such 
circumstances  the  libellants  should  apply  to  the  receiver- 
ship court  for  leave  to  proceed  with  their  libel.''  The 
enforcement  of  a  maritime  lien,  however,  is  a  matter  for 
the  admiralty  court.^  And  where  a  ship  is  in  possession 
of  the  marshal  in  an  action  in  admiralty,  a  sale  of  the 
ship  on  account  of  its  deterioration  will  not  be  deferred 
because  of  the  existence  of  receivership  proceedings.*' 
Where  an  auctioneer  employed  by  the  receiver  to  conduct 
the  sale  of  ship,  belonging  to  the  estate  misrepresents 
the  amount  of  liens  against  the  ship,  the  sale  will  not  be 
confirmed.'' 

5.    Pensions  and  Licenses. 

§  530.    Receiverships  Over  Pensions. 

Where  the  statute  granting  a  pension,  whether  it  is  a 
military,  naval  or  civil  one,  makes  it  nonassignable  or 

•■I  Notwithstanding  the  fact  that  enforce  a  lien  for  his  services  in 

a  ship  belongs  to  a  receivership,  admiralty.       In     re     William     M. 

if  it  is  sent  to  another  jurisdiction  Hoag,  69  Fed.  742. 

and  furnished  supplies,  it  becomes  In  Moran  v.  Sturges,  154  U.  S. 

subject    to    the    same    admiralty  256,    38    L.    Ed.    981,    14    Sup.    Ct. 

liens    as    other    ships.      Clark    v.  1019,  the  court  held  that  a  state 

Chandler,  66  Fe.1.  565,  13  C.  C.  A.  court   had   no   jurisdiction   to    en- 

635    (affirmiiig    same    case    under  force    maritime    liens    and    could 

name  of  the  Willamette  Valley,  62  not   restrain    libelants    who    were 

Fed.  293,  63  Fed.  130).  seeking  to   enforce  their  liens  in 

3  Russel     V.     Myers     Excursion  an    admiralty    court    from    inter- 
&  Transfer  Co.,  73  N.  J.  Eq.  192,  fering  with  its  receiver. 

67,  Atl.  1016.  e  Chandler    v.    Willamette    Val- 

4  The  Jonas  H.  French,  119  Fed.      ley  (D.  C),  63  Fed.  130. 

462.  7  Hudson    v.    New    York    &    Al- 

5  A  seaman   employed  by  a  re-      bany    Transp.    Co.,    180    Fed.    973, 
ceiver  on  a  ship  may  acquire  and      104  C.  C.  A.  129. 
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not  chargeable  for  the  debts  of  the  pensioner,  a  receiver 
will  not  be  appointed  over  it.^  But  money  received  as 
commutation  of  a  pension,  if  not  within  the  protection 
of  the  statute  against  alienation,  may  be  placed  under  a 
receiver.-  Where,  however,  a  pension  may  be  lawfully 
assigned,  it  is  generally  subject  to  a  receivership.^ 


§  531.    Receiverships  Involving  Licenses. 

The  holder  of  a  license  has  generally  merely  a  permit 
and  not  a  property  or  vested  right  in  a  license.^ 

Unless  authorized  by  statute,  a  license  to  sell  intoxicat- 
ing liquors  can  not  be  transferred  to  a  receiver  appointed 
by  a  court  and  he  will  not  be  entitled  to  continue  the  busi- 
ness under  it.-    But  a  license  to  sell  intoxicating  liquors, 


1  Where  a  pension  is  granted 
not  exclusively  for  past  services, 
but  as  a  consideration  for  some 
continuing  duty  or  service,  al- 
though the  amount  of  it  may  be 
influenced  by  the  length  of  the 
service  which  the  party  has  al- 
ready performed,  it  is  against  the 
policy  of  the  law  that  it  should 
be  assigned.  Wells  v.  Foster,  8 
M.  &  W.  152,  per  Lord  Wensley- 
dale. 

Inasmuch  as  a  receiver  will  not 
be  appointed  over  property  nor 
subject  to  execution  by  a  judg- 
ment creditor,  the  court  will  not 
appoint  a  receiver  over  a  govern- 
ment pension,  which  has  been  as- 
signed by  the  recipient  to  secure 
an  annuitant.  Davis  v.  Duke  of 
Marlborough,  1  Swans.  74,  2 
Wils.  Ch.  130,  2  Swans.  108. 

In  Lucas  v.  Harris,  L.  R,  18 
Q.  B.  Div.  127,  56  L.  J.  Q.  B.  15, 
the  court  refused  to  appoint  a  re- 
ceiver over  a  pension  fund. 

In  Molony  v.  Cruise,  30  L.  R.  Ir. 
99,    a    receiver    was    appointed    in 


behalf  of  a  judgment  creditor  over 
a  monthly  civil  service  pension  re- 
ceived   by    the    judgment    debtor. 

See,  also,  Noad  v.  Backhouse,  2 
Y.  &  C.  C.  C.  529,  to  the  same 
general  effect. 

2  Crowe  V.  Price,  22  Q.  B.  Div. 
429. 

3Heald  v.  Hay,  3  Gift.  467; 
Dent  V.  Dent,  L.  R.  1  P.  &  M.  366, 
367;  Willcock  v.  Terrell,  3  Ex.  D. 
323;  Murphy  v.  Green,  26  L.  R.  Ir. 
610;  Manning  v.  Mullins  [1898],  2 
Ir.  R.  34;  Birch  v.  Birch,  8  P.  D. 
163;  Brenan  v.  Morressy,  26  L.  R. 
Ir.  618;  Lucas  v.  Harris,  18  Q.  B. 
Div.  127. 

1  People  V.  Wright,  3  Hun 
(N.  Y.)  306;  People  v.  McBride, 
234  111.  146,  123  Am.  St.  Rep.  82, 
14  Ann.  Cas.  994,  84  N.  E.   865. 

A  creditor  of  the  licensee  has 
no  Interest  in  the  license.  In  re 
Breen,  13  Pa.  Co.  Ct.  Rep.  141. 

■-' Srmple  v.  Flynn  (N.  J.  Eq.), 
10  Atl.  177. 

A  receiver  who  is  appointed  in 
supplementary  proceedings,  undoi- 
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which,  under  the  terms  of  the  statute,  is  transferable, 
and  tlierefore  has  a  money  vahie,  is  an  asset  of  the  estate 
of  the  licensee  to  which  a  receiver  for  the  benefit  of  his 
creditors  is  entitled.^ 

In  Strebel  v.  Bligh^  the  owner  of  a  saloon  entered  into 
an  option  contract  with  another  to  purchase  his  saloon 
under  certain  circumstances.  The  seller  refused  to  com- 
ply with  the  contract  and  continued  to  operate  the  saloon 
as  his  own  and  commingle  a  new  stock  of  goods  with 
that  which  the  seller  sold  under  his  agreement.  The 
buyer  sought  the  appointment  of  a  receiver  of  the  prop- 
erty.   The  court  said : 

''The  trial  court  appointed  the  receiver,  as  prayed  for, 
and  appellant  now  challenges  that  action  on  the  prin- 
cipal grounds:  (1)  That  appellee  could  have  no  interest 
in  the  profits  of  the  saloon  business  in  the  absence  of 
legal  authority  to  carry  on  such  business;  (2)  that  ap- 
pellee, not  being  authorized  to  carry  on  the  saloon  busi- 
ness, was  not  entitled  to  the  appointment  of  a  receiver 
for  the  purpose  of  taking  possession  of  appellant's  saloon 
and  operating  the  business  and  keeping  an  account  of  the 
profits;  and  (3)  that  the  contract  in  question  is  illegal 
and  can  not  be  specifically  enforced.  This  last  conten- 
tion is  based  on  the  theorv  that  the  absolute  uncondi- 
tional  sale  by  a  licensed  retail  liquor  dealer  of  his  ''busi- 
ness and  license"  to  one  not  authorized  by  law  to  engage 
in  the  business  is  a  violation  of  the  public  trust  on  which 
the  licensee  accepts  the  license. 

"It  must  be  borne  in  mind,  however,  that  the  legisla- 

code  provisions  to  settle  the  busi-  Camp    (1902),    1    Ch.    386,    it    was 

ness    of   an    insolvent   individual,  held  that  a  receiver  may   be  ap- 

does  not  acquire  any  right  to  an  pointed  over  public-house  licenses, 
unassignable     license     which     be-  3  Degginger  v.   Seattle  Brewing 

longed  to  such  person.    Waterman  &    Malting   Co.,    41    Wash.   385,    4 

V.    Shipman,    55    Fed.    982,    985,    5  L.  R.  A.  (N.  S.)  62G,  83  Pac.  898. 
C.  C.  A.  371.  4  Strebel  v.  Bligh,  183  Ind.  537, 

But    in    Charrington    &    Co.    v.  109  N.  E.  45. 
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ture  of  1911  made  express  provision  for  tlie  sale  and 
transfer  of  a  retail  liquor  license.  The  enactment  re- 
ferred to  (Acts  1911,  p.  253 ;  section  8323n,  Burns  1914) 
provides  that  'any  holder  of  any  license,  or  renewal 
thereof  may  file  with  the  board  of  commissioners  of  said 
county  wherein  such  license  was  issued,  a  petition  for 
permission  to  sell  and  transfer  such  license,  or  last  re- 
newal thereof,  to  some  other  person,  copartnership  or 
corporation,  named  in  such  petition,'  and  designates  the 
procedure  to  be  followed  in  effecting  such  sale  and  trans- 
fer. See,  also,  section  8323p,  Burns  1914,  providing  for 
the  operation  of  a  retail  liquor  business  by  a  receiver. 
AVhether  the  option  contract  executed  by  appellant  obli- 
gated him  to  do  more  than  to  take  the  necessary  steps  re- 
quired of  him  by  the  statute  was  a  matter  of  construc- 
tion to  be  determined  by  the  trial  court  in  the  main 
action.  We  can  not  agree  that  the  contract  on  its  face  is 
illegal,  and  must  overrule  appellant's  contention  on  that 
point. ' ' 


CHAPTER  XVin. 


MISCELLANEOUS  INTERESTS  IN  PROPERTY  AND  RIGHTS 
ARISING  THEREFROM. 

1.  Property  Rights  and  Interests  of  Various  Kinds. 
§  532.    In  General. 

A  receiver  should  not  be  appointed  in  a  suit  in  wliicTi 
the  party  asking  for  his  appointment  has  no  lien  on,  in- 
terest in  or  claim  to  the  property  of  the  adverse  party.^ 
He  will  not  be  appointed  for  the  mere  purpose  of  prose- 
cuting an  action  on  behalf  of  the  moving  party.^  In  order 
to  warrant  his  appointment  there  must  be  some  tangible 
property^  or  something  which  may  be  considered  as 
property  in  equity.^ 


1  Gartrell  v.  McCravey,  144  Ga. 
249,  86  S.  B.  932. 

The  appointment  of  a  receiver 
is  proper  where  the  plaintiff  has 
an  interest  in  the  property  in 
controversy,  which  is  being  ab- 
sorbed and  disposed  of,  or  is  de- 
preciating in  value  because  of  the 
acts  and  conduct  of  the  defendant. 
Jones  V.  Quayle,  3  Ida.  640,  32  Pac. 
1134. 

Where  an  Indian  allotment  is 
not  assignable  under  the  act  of 
congress  and  can  not  be  used  for 
any  purpose  except  for  the  per- 
sonal benefit  of  the  allottee  in  a 
suit  for  alimony,  allowing  a  por- 
tion of  the  rents  and  profits  of  a 
restricted  allotment  and  appoint- 
ing a  receiver,  is  a  charge  on  the 
land  and  invalid.  Burney  v.  Bur- 
ney  (Okla.),  160  Pac.  S5. 

But  ordinarily  in  a  proceed- 
ing:   for    divorce    a    receiver    may 


be  appointed  over  rents  and 
profits  pending  the  litigation. 
Vincent  v.  Parker,  7  Paige  (N. 
Y.)  65;  Ford  v.  Ford,  101  Neb. 
648,  164  N.  W.  577.  Likewise 
where  alimony  has  been  decreed 
and  the  husband  attempts  to 
fraudulently  dispose  of  his  prop- 
erty. Carey  v.  Carey,  2  Daly 
(N.  Y.)  424;  Kirby  v.  Kirby,  1 
Paige  (N.  Y.)  261;  Barker  v.  Duy- 
ton,  28  Wis.  367. 

2  Burnes  v.  Atchison,  48  Kan. 
507,  29  Pac.  579. 

3  Mercantile  Investment  &  Gen- 
eral Trust  Co.  V.  River  Plate 
Loan  &  Agency  Co.,  L.  R.  2,  ch. 
(1892)  303. 

A  receiver  may  be  appointed  to 
take  charge  of  rings  and  jewelry. 
Frazier  v.  Barnum,  19  N.  J.  Eq. 
316,  97  Am.   Dec,  666. 

i  Blanchaid     v.     Cawthorne,     4 
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A  receiver  may  properly  be  appointed  of  an  equitable 
assignable  interest  in  personal  property  recognized  as 
such  by  the  legal  owner. ^ 

Where  the  payment  of  a  sum  is  wholly  contingent  upon 
the  will  of  another  person,  a  receiver  will  not  be 
appointed.® 

A  receiver  may  be  appointed  to  take  charge  of  nego- 
tiable paper  upon  a  proper  showing.'^ 

Where  personal  property  belonging  to  a  debtor  over 
whom  a  receiver  has  been  appointed  is  in  the  hands  of  a 


Sim.  572;  Gore  v.  Bowser,  3  Sim. 
&  G.  8. 

A  receiver  has  been  refused 
where  the  receivership  is  sought 
to  be  extended  over  the  future 
earnings  of  a  judgment  debtor. 
Hohnes  v.  Millage,  L.  R.  (1893)  1 
Q.  B.  551  (unless  they  have  been 
assigned). 

A  receiver  may  be  appointed 
over  the  income  of  a  trust  fund. 
Oliver  v.  Lowther,  28  W.  R.  381; 
Webb  v.  Stenton,  11  Q.  V.  D.  530. 

5  Jenkins  v.  Purcell,  29  App.  D. 
C.  209,  9  L.  R.  A.   (N.  S.)   1074. 

A  receiver  would  be  appointed 
on  petition  of  employees  over 
property  of  a  show. — Orton  v. 
Madden,  75  Ga.  83. 

A  receiver  may  be  appointed  of 
a  seat  in  a  stock  exchange.  Habe- 
nicht  V.  Lissak,  78  Cal.  351,  12 
Am.  St.  Rep.  63,  5  L.  R.  A.  713,  20 
Pac.   874. 

But  a  receiver  will  nut  be  ap- 
pointed over  a  stand  in  a  market, 
since  it  is  only  a  license.  Barry  v. 
Kennedy,  11  Abb.  Pr.  N.  S.  (N.  Y.) 
421. 

A  receiver  may  be  appointed 
over  a  newspaper.  Gwynne  v. 
Memphis  Appeal-Avalanche  Co.,  93 


Tenn.  603,  30  S.  W.  23;  Chaplin  v. 
Young,  6  L.  T.  N.  S.  97;  Kelly  v. 
Hutton,  17  W.  R.  425. 

A  receiver  may  be  appointed 
where  a  fund  in  another  court  is 
payable  to  a  judgment  debtor. 
Westhead  v.  Reilly,  L.  R.  25  Ch.  D. 
413.  .^ 

A  receiver  may  be  appointed  of 
the  prolits  of  the  business  of  a 
solicitor.  Caudler  v.  Caudler,  Jac. 
225. 

A  receiver  may  be  appointed  of 
heirlooms.  Earl  of  Shaftesbury  v. 
Duke  of  Marlborough,  Seton  6th 
ed.,  p.  768. 

e  Reg  V.  Lincolnshire  Co.  Court 
Judge,  20  Q.  B.  D.  167. 

Money  deposited  as  bail  where 
the  debtor  is  entitled  to  a  return 
thereof  is  subject  to  a  receiver- 
ship in  supplementary  proceed- 
ings. Elite  .  Distributing  Co.  v. 
Schrul,  69  Misc.  Rep.  206,  126 
N.  Y.  Supp.  607.  Likewise  money 
due  on  a  public  contract.  John 
Mul stein  Co.  v.  City  of  New  York, 
213  N.  Y.  308,  107  N.  E.  651. 

7  Jaggers  v.  Sparks,  127  Ark. 
567,  193  S.  W.  67.  Brown  v.  North- 
rup,  15  Abb.  Pr.  (N.  S.)  333;  Lyles 
V.  Williams,  97  S.  C.  373,  81  S.  B. 
659. 
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pledgee,  it  will  be  ordered  turned  over  to  the  receiver  of 
the  debtor  upon  the  debt  for  which  it  was  pledged  being 
paid.^ 

A  receiver  is  frequently  appointed  in  suits  to  enforce 
specific  performance.^  And  one  may  be  appointed  under 
code  provisions  authorizing  the  court  to  appoint  a  re- 
ceiver to  carry  a  judgment  into  effect,  the  court  may 
appoint  a  receiver  to  make  a  conveyance  when  the  defen- 
dants are  numerous  and  some  are  minors. ^^ 

§  533.     Receivers  Over  Property  of  Absentees  or  in  Proceedings 
to  Escheat. 

The  power  of  appointing  receivers  is  inherent  in  courts 
possessed  of  equitable  jurisdiction,  and  whenever  there 
is  in  existence  an  estate  or  fund  and  no  one  is  authorized 
or  competent  to  hold  it,  or  the  one  in  charge  thereof  occu- 
pies the  position  of  a  trustee  and  is  wasting  or  misplacing 
the  property,  a  receiver  may  be  appointed.^ 

The  regulation  of  the  title  and  devolution  of  property 
wdthin  its  limits  is  within  the  control  and  jurisdiction  of 
the  state,  as  is  also  the  rules  of  evidence  for  the  judicial 


8  In  re  Flynn,  157  App.  Div.  241, 
141  N.  Y.  Supp.  807. 

9  A  receiver  may  be  appointed 
of  a  fund  arising  from  a  contract 
with  the  United  States  govern- 
ment, in  a  suit  to  enforce  specific 
performance  of  an  agreement  by 
the  contractor  to  transfer  the 
checks.  Leonard  v.  Whaley,  91 
Hun  304,  36  N.  Y.  Supp.  147;  Tay- 
lor V.  Eckersley,  L.  R.  2  Ch.  Div. 
302.  But  see  Morford  v.  Hamner, 
3  Baxt.  (Tenn.)  391;  Darusmont 
V.   Patton,  4  Lea   (T^nn.)    597. 

Receivership  and  injunction  are 
proper  remedies  when  justified 
otherwise  by  the  facts  in  a  suit 
for  specific  performance  of  a  con- 


tract to  adopt  a  child,  brought 
after  the  death  of  the  alleged 
adopting  party.  Crawford  v.  Wil- 
son, 139  Ga.  654,  78  S.  E.  30,  44 
L.  R.  A.   (N.  S.)   773. 

Where  one  refuses  to  perform 
a  decree,  the  court  may  appoint 
an  officer  to  perform  the  acts 
specified,  but,  as  a  refusal  can 
not  be  assumed  in  advance  until 
he  refuses,  there  is  no  ground  for 
the  appointment  of  a  receiver. 
Peirce  v.  Finerty,  76  N.  H.  38,  29 
L.  R.  A.  (N.  S.)  547,  76  Atl.  194, 
79  Atl.  23. 

10  Scadden  Flat  Gold  Min.  Co.  v. 
Scadden,  121  Cal.  33,  53  Pac.  440. 

1  Flagler  v.  Blunt,  32  N.  J.  Eq. 
518. 
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ascertainment  of  facts  in  its  courts,  and  as  a  corroUary, 
it  follows  that  the  state  may  establish  legal  presumptions 
as  part  of  such  rules. ^ 

A  statute  authorizing  the  placing  of  the  property  of 
an  absentee  in  charge  of  a  receiver,  to  be  kept  until  four- 
teen years  after  the  disappearance  of  such  absentee,  and 
its  distribution  after  that  time  to  the  persons  and  in  the 
proportions  to  and  in  which  it  would  have  been  distrib- 
uted if  the  absentee  had  died  intestate  on  the  day  four- 
teen years  after  his  disappearance,  is  not  unconsti- 
tutional.^ 


2  Cunnius  v.  Reading  School 
District,  206  Pa.  St.  469,  98  Am.  St. 
Rep.  790,  56  Atl.  16. 

In  the  above  case  the  court 
said:  "Unless  the  state  can  ap- 
point a  representative  of  an  un- 
known owner,  whether  called  ad- 
ministrator, curator,  or  other  name 
is  immaterial,  such  owners'  inter- 
ests must  go  unprotected." 

3  In  Nelson  v.  Blinn,  197  Mass. 
279,  125  Am.  St.  Rep.  364,  14  Ann. 
Cas.  147,  15  L.  R.  A.  (N.  S.)  651, 
83  N.  E.  889,  the  court  said:  "The 
unanimous  opinion  of  the  justices 
of  the  supreme  court  of  the  United 
States  upon  a  similar  statute,  in 
the  case  of  Cunnius  v.  Reading 
School  District,  198  U.  S.  458,  25 
Sup.  Ct.  Rep.  721,  49  L.  Ed.  1125,  3 
Ann.  Cas.  1121,  may  be  treated  as 
a  sufficient  authority,  except  so 
far  as  the  different  provisions  of 
the  statutes  modify  the  questions 
involved.  That  case  arose  upon 
a  statute  of  Pennsylvania,  whose 
constitutionality  was  sustained  by 
a  unanimous  decision  of  the  su- 
preme court  of  that  state,  re- 
ported in  206  Pa.  469,  98  Am.  St. 
Rep.  790,  56  Atl.  16.  In  each  de- 
cision  a    distinction    was    pointed 


out  between  those  statutes  which 
authorize  a  settlement  of  the  es- 
tate of  a  deceased  person,  under 
which  the  proceedings  are  void 
and  the  whole  jurisdiction  gone 
if  the  person  is  in  fact  alive,  and 
statutes  like  the  present,  in  which 
a  state  undertakes  to  deal  with 
property  within  its  jurisdiction 
when  its  owner  has  abandoned  it, 
or  for  some  other  reason  can  not 
be  found.  Said  Mr.  Justice  Mit- 
chell, speaking  for  the  supreme 
court  of  Pennsylvania  in  the  case 
just  cited:  'It  is  a  wise  and  just 
statute  of  sequestration  and  con- 
servation of  property  which  is 
without  a  Ivnown  owner,  whether 
the  late  owner  has  abandoned  it 
(as  in  the  present  case)  or  the 
title  has  devolved  upon  others  by 
his  death,  not  being  presently  as- 
certainable. The  statute  steps  in 
to  provide  a  care-taker  and  to  vest 
present  benefit  in  those  who  ap- 
pear to  be  the  owners,  as  with 
a  complete  provision  as  is  prac- 
ticable for  the  re-establishment  of 
the  rights  and  possession  of  the 
absentee  on  his  re-appearance. 
That  the  state  must  have  some 
power  is  manifest.     The  property 
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In  proceedings  to  escheat  property,  the  circumstances 
are  likely  to  be  such  as  to  demand  the  appointment  of  a 
receiver  to  preserve  the  property  pending  the  litigation 


is  within  its  jurisdiction  and  un- 
der its  protection.  It  is  not  in  the 
interests  of  order  or  good  gov- 
ernment that  property  should  lie 
ownerless  or  open  to  conflicting 
claims.  If  the  absentee  be  really 
dead,  it  is  conceded  that  the  pro- 
ceeding is  unimpeachable.  But 
if  he  is  dead,  so  far  as  can  be 
learned,  though  the  death  be  not 
absolutely  proved,  yet  the  effect 
to  the  state  is  the  same — there 
Is  property  in  its  charge,  without 
a  recognized  owner.  It  must  have 
power  to  meet  such  a  case  or  one 
of  its  chief  functions  as  a  govern- 
ment must  go  unperformed.'  The 
subject  is  very  fully  and  ably  con- 
sidered by  Mr.  Justice  White  in 
giving  the  opinion  of  the  supreme 
court  of  the  "United  States  in  the 
same  case,  and  the  legality  and 
propriety  of  the  exercise  of  this 
governmental  right  is  estab- 
lished historically  as  well  as  by 
sound  reasoning.  In  view  of  these 
decisions  the  case  of  Carr  v. 
Brown,  20  R.  I.  215,  78  Am.  St. 
Rep.  855,  38  L.  R.  A.  294,  38 
Atl.  9;  and  Clapp  v.  Houg,  12 
N.  D.  600,  102  Am.  St.  Rep.  589, 
65  L.  R.  A.  757,  98  N.  W.  710,  so 
far  as  they  present  a  different 
view,  should  not  be  followed.  In 
the  fundamental  principles  upon 
which  the  law  rests  there  is  no 
difference  between  the  statute  in 
Massachusetts  and  that  in  Penn- 
sylvania. Each  alike  makes  a  rea- 
sonable provision  for  notice.  As 
the  proceeding  is  in  its  nature  in 
rem,  a  personal  notice  to  the  ab- 
sentee, which  in  most  cases  would 


be  impossible,  is  not  necessary 
to  its  validity.  The  constitution- 
ality of  our  statute  was  assumed 
by  the  parties  and  the  court  in 
George  v.  Clark,  186  Mass.  426,  71 
N.  E.  809,  and  in  Purdon  v.  Blinn, 
192  Mass.  387,  78  N.  E.  462.  The 
only  part  of  our  statute  that  is 
not  covered  by  the  decision  of  the 
supreme  court  of  the  United 
States  is  that  which  relates  to  the 
distribution  of  the  property.  As 
bearing  that  the  language  of  Mr. 
Justice  Mitchell  in  206  Pa.  469, 
98  Am.  St.  Rep.  790,  56  Atl.  16,  is 
pertinent.  He  says:  'But  there 
must  be  a  limit  beyond  which  the 
state  is  not  bound  to  have  its  laws 
set  at  'defiance  by  the  whim  of  an 
individual,  and  property  kept  in 
abeyance  as  to  its  ownership.  If 
a  child  having  title  to  property 
is  taken  out  of  the  state  and 
never  heard  of  again,  it  would  be 
nearly  a  century  before  it  could  be 
said  with  certainty  that  such 
owner  was  dead.  The  state  is  not 
bound  to  have  the  regular  and 
lawful  use  and  ownership  of 
property  subjected  to  such  restric- 
tions and  uncertainty.  If  a  fair 
and  reasonable  provision  is  made 
for  the  protection  of  the  owner 
in  case  of  his  reappearance  the 
state  has  not  exceeded  its  consti- 
tutional powers.' " 

Under  the  statute  a  receiver  of 
the  property  of  an  absentee  sav- 
ings bank  depositor  may  be  ap- 
pointed to  collect  and  hold  the 
deposit.  Malone  v.  Provident 
Inst,  for  Savings  in  Boston,  201 
Mass.  23,  86  N.  E.  912,     A  receiver 
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rospocting  its  disposition/  and  in  some  states  the  ap- 
pointment of  a  receiver  is  provided  for  by  code  provi- 
sions in  such  proceedings.^ 

§  534.    Receiverships  as  Between  Joint-Adventurers. 

If  a  party  to  an  agreement  for  a  joint  adventure  con- 
tributes money  or  purchases  property  therefor,  and  ex- 
pressly agrees  that  his  associate  shall  have  sole  and  exclu- 
sive management  and  control  thereof,  he  has  no  right  to 
demand  more  than  an  accounting  as  to  profits,  while  the 
enterprise  continues  and  is  solvent,  in  the  absence  of 
proof  of  misappropriation,  fraud,  insolvency,  or  the  like, 
on  the  part  of  his  associate.  And  in  a  suit  for  such  an 
accounting,  he  is  not  entitled  to  the  appointment  of  a 
receiver  for  the  control  and  management  of  the  property 
and  business,  even  though  his  interest  therein  has  been 


may  be  appointed  of  personal 
property  in  the  jurisdiction  of  the 
court  though  the  defendant  is  a 
non-resident  (Flellebush  v.  Blalve, 
119  Ind.  349,  21  N.  E.  976;  Gibbons 
V.  Mainwaring,  9  Sim.  77;  Smith 
V.  Smith,  10  Hare  71;  Stratton  v. 
Davidson,  1  R.  &  M.  484)  or  has 
absconded  to  avoid  service  (Pit- 
cher V.  Helliar,  2  Dick  580;  Ma- 
guire  V.  Allen,  1  Ball  &  B.  75; 
Dowling  v.  Hudson,  14  Beav.  423). 
In  this  connection  see,  also, 
Carr  v.  Brown,  20  R.  I.  215,  78 
Am.  St.  Rep.  855,  38  L.  R.  A.  294, 
38  Atl.  9;  Clapp  v.  Houg,  12  N.  D. 
600,  102  Am.  St.  Rep.  589,  65  L.  R. 
A.  757,  98  N.  W.  710;  Selden's 
Exr.  v.  Kennedy,  104  Va.  826,  113 
Am.  St.  Rep.  1076,  7  Ann.  Cas. 
879,  4  L.  R.  A.  (N.  S.)  944,  52 
S.  E.  635.  Where  the  constitu- 
tionality of  such  statutes  are  ques- 
tioned, see  statutory  provisions  in 
instant  states. 


4  In  McCarter  v.  Clavin,  72  N.  J. 
Eq.  642,  66  Atl.  599,  the  suit  was 
instituted  by  the  attorney  gen- 
eral to  escheat  to  the  state  prop- 
erty worth  about  $100,000,  on  the 
ground  that  the  decedent  left  no 
heirs,  and  alleged  that  a  certain 
instrument  offered  for  probate  was 
not  the  last  will  and  testament  of 
the  decedent.  A  receiver  was  al- 
lowed on  the  ground  that  the  liti- 
gation would  be  likely  to  cover 
a  considerable  period. 

5  In  California  the  statute  per- 
mits the  appointment  of  a  receiver 
either  before  or  after  answer  upon 
proper  cause  being  shown,  to  take 
charge  of  an  estate  which  is  in 
litigation  in  respect  to  being  es- 
cheated to  the  state,  or  to  receive 
the  rents,  income  and  profits  until 
the  title  of  the  estate  is  finally 
determined:  §1270,  Code  Civil 
Procedure. 
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denied,  and  lie  has  been  wrongfully  excluded  from  par- 
ticipation in  profits,  and  the  managing  partner  has 
attempted  to  dispose  of  the  entire  property  by  a  sale,  in 
the  absence  of  proof  of  fraud,  insolvency,  or  some  other 
sufficient  ground.^ 

2.  Cluhs,  Churches  and  Uni)icorporated  Bodies, 
§  535.    Receiverships  of  Clubs  and  Churches. 

Where  a  club  has  no  officers  to  protect  its  property  a 
receiver  may  be  appointed  for  that  purpose  where  the 
holder  of  doubtful  incumbrances  upon  its  property  is 
threatening  to  sell  its  property,  but  the  mere  fact  that 
many  members  of  the  club  were  in  arrears  is  not  cause 
for  the  appointment  of  a  receiver  where  the  officers  were 
not  negligent  or  derelict  and  the  club  was  still  a  going 
concern.^  The  receiver  of  an  insolvent  social  corpora- 
tion or  lodge  may  sue  its  members  for  dues  which  had 
accrued-  or  its  officers  for  funds  lost  or  stolen  through 
their  negligence.^  A  receiver  will  not  be  appointed  in 
litigation  between  contending  factions  of  an  unincorpo- 
rated religious  society,  where  it  is  not  shown  that  the 
property  of  the  organization  the  title  of  which  is  in  the 

1  Kaufman  v.  Catzen,  81  W.  Va.  others,  and  neither  partner  asking 

1,  94  S.  E.  388.  for  a  receiver,  none  should  be  ap- 

The   situation   in   regard  to   re-  pointed.       Smith     v.     Smith,     179 

ceivership    as    between    joint    ad-  Iowa  1365,  160  N.  W.  756. 

venturers  is  very  mucli  tlie  same  i  Price  v.  Bankers'  Trust  Co.  of 

as  between  copartners.    Receivers  St.  Louis   (Mo.),  178  S.  W.  745. 

are  frequently  appointed  in  suits  A  receiver  was  appointed  over 

for  an  accounting  between  copart-  church  property  in  Attorney  Gen- 

ners,     although     very     cautiously  eral    v.     St.     Cross    Hospital,    18 

where  the  existence  of  the  copart^  Beav.  601,  and  his  possession  was 

nership   is    denied.      Hannevig   &  protected  from  interference  by  an 

Johnsen  v.  Lougheed,  180  App.  Div.  injunctional  order. 

579,  167  N.  Y.  Supp.  "785.  2  Rogers    v.    Boston    Club,    205 

In    the    absence    of    insolvency,  Mass.  261,  28  L.  R.  A.  (N.  S.)  743, 

nor   of  any   disposition   to   defeat  91  N.  E.  321. 

creditors,  or  of  one  copartner  try-  3  Snover  v.  Boynton,  173  Mich, 

ing   to   take   advantage   over   the  539,  139  N.  W.  266. 
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names  of  trustees  is  in  danger  of  waste  or  destruction  by 

those  in  its  possession.^ 

§  536.    Receiverships  Over  Unincorporated  Bodies. 

A  receiver  may  be  appointed  over  a  voluntary  unincor- 
porated association  in  litigation  between  its  members 
since  it  will  be  deemed  in  equity  a  partnership  for  such 
purposes.^ 

In  Sheppard  v.  Oxenford-  parties  in  England  formed 
an  association  analogous  to  a  partnership  for  the  pur- 
pose of  prosecuting  mining  and  other  operations  in  a 
foreign  country  and  title  to  the  property  in  such  country 
was  vested  in  two  trustees,  one  of  whom  died.  In  a  suit 
by  one  member  of  the  association  on  behalf  of  himself 
and  others  similarly  situated,  for  an  accounting  and  dis- 
tribution of  profits,  the  court  upon  a  showing  that  the 
trustee  had  left  the  country  and  also  threatened  to  dis- 
pose of  the  property,  appointed  a  receiver  and  issued  an 
order  restraining  the  trustee  from  disposing  of  the 
property. 

A  receiver  will  not  be  appointed  of  an  unincorporated 
beneficial  association  whore  it  is  able  to  meet  its  obliga- 
tions as  they  fall  due,  even  though  it  is  quite  probable 
that  it  will  ultimately  become  insolvent.^ 

Although  a  receiver  will  be  appointed  of  a  joint-stock 
association  upon  a  proper  showing,  the  court  will  not 
appoint  such  a  receiver  at  the  instance  of  a  stockholder 

4  Willis   V.   Corlies,   2   Edw.    Cli.  recover    damages    resulting    from 

(N.  Y.)  281.  violations  of  the  anti-trust  law. 

1  Lafond  v.  Deems,  1  Abb.  N.  C.  See  In  re  Order  of  Sparta,  238 

318.  Fed.   437,   for  a  discussion   of   re- 
in Dowd  V.  United  Mine  Work-  incorporated    institutions    in    con- 

ers,  235  Fed.  1,  148  C.  C.  A.  495,  nection  with  the  bankruptcy  act. 

also  United  Mine  Workers  v.  Cor-  2  Sheppard  v.   Oxenford,   1  Kay 

onado    Coal    Co.    (C.    C.    A.),    258  &  J.  491. 

Fed.     829,     unincorporated     labor  .s  Taylor  v.  Order  of  Sparta,  254 

unions    were   sued    as    entities    to  Pa.  556,  99  Atl.  157. 
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merely  because  of  irreconcilable  differences  between  tlie 
stockholders  and  the  managing  officers  or  on  account  of 
unauthorized  acts  on  the  part  of  the  management  wdiicli 
have  not  resulted  in  damage  to  the  association  or  which 
have  been  acquiesced  in  by  the  complaining  stockholder.^ 
A  receiver  has  been  appointed  over  the  affairs  of  an 
association,  sometimes  known  as  a  Massachusetts  Trust,^ 
a  form  of  organization  in  which  property  is  placed  in 
the  hands  of  trustees  to  manage  for  the  benefit  of  bene- 
ficiaries, under  a  declaration  of  trust,  which  generally 
provides  for  the  issuance  of  certificates  of  shares  to  the 
beneficiaries  and  gives  the  exclusive  power  to  manage 
the  property  to  the  trustees,  who  act  in  many  respects 
like  a  board  of  directors  in  respect  to  the  affairs  of  the 
property  or  business.^  A  receiver  of  such  a  trust  asso- 
ciation can  not  recover  on  behalf  of  creditors  dividends 
paid  by  the  trustees  to  the  shareholders  when  the  trust 
estate  was  solvent.''^ 

3.  Municipalities  and  Other  Piiblic  Bodies. 

§  537.    Receivers  of  Municipal  Corporations. 

Municipal  corporations  in  many  respects  occupy  the 
position  of  both  public  and  private  corporations.  In 
respect  to  those  duties  not  in  the  nature  of  public  or  gov- 
ernmental, they  are  substantially  in  the  same  position  as 

4  Dudley  v.  Piatt,  70  Misc.  Rep.  5  Digney  v.  Blanchard,  226  Mass. 

322,  127  N.  Y.  Supp.  154.  335,  115  N.  E.  424. 

See,   also,   Dudley  v.   Piatt,   118  See  sections  70  et  seq.,  for  re- 

N.  Y.  Supp.  1058.  ceivers  in  trust  estates. 

As  bearing  on  the  subject  of  c  Dana  v.  Treasurer  and  Re- 
receiverships  of  such  joint  stock  ceiver  General,  227  Mass.  562,  116 
associations,  see:  Ambrose  v.  N.  E.  941;  Rhode  .sland  Hospital 
Brown,  42  App.  D.  C.  25;  Chandler  Trust  Co.  v.  Copeland,  39  R.  I.  193, 
V.  Keith,  42  Iowa  99;  Lewis  v.  Mc-  08  Atl.  273;  Baker-McGrew  Co.  v. 
Elrain,  16  Ohio  347;  Mock  v.  Union  Seed  &  Fertilizer  Co.,  125 
Engel,  165  Mich.  540,  131  N.  W.  92;  Ark.  146,  188  S.  W.  571. 
Frotheringham  v.  Barney,  6  Hun  i  Digney  v.  Blanchard,  226  Mass. 
366.  335,  115  N.  E.  424. 
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that  of  private  corporations.  Property  held  for  public 
use  and  governmental  purposes  can  not  be  subjected  to 
the  payment  of  the  debts  of  a  city.  Upon  the  repeal  of 
the  charter  of  the  city  such  property  passes  under  the 
immediate  control  of  the  state.  The  private  property  of 
individuals  in  the  municipality  is  not  subject  to  the  debts 
of  the  city  except  through  the  process  of  taxation.^ 
Courts  are  very  reluctant  to  place  themselves  in  a  posi- 
tion where  they  are  indirectly  exercising  ihe  power  of 
taxation.  In  a  case-  where  it  was  sought  to  require  cer- 
tain levee  commissioners  to  assess  and  collect  the  taxes 
necessary  to  pay  certain  bonds  with  their  interest,  the 
Supreme  Court  of  the  United  States  said:  ^*The  power 
we  are  here  asked  to  exercise  is  the  very  delicate  one  of 
taxation.  This  power  belongs  in  this  country  to  the  legis- 
lative sovereignty,  state  or  national.  In  the  case  before 
us  the  national  sovereignty  has  nothing  to  do  with  it. 
The  power  must  be  derived  from  the  legislature  of  the 
state.  So  far  as  the  present  case  is  concerned,  the  state 
has  delegated  the  power  to  the  levee  commissioners.  If 
that  body  has  ceased  to  exist,  the  remedy  is  in  the  legis- 
lature, whether  to  assess  the  tax  by  special  statute  or  to 
vest  the  power  in  some  other  tribunal.  It  certainly  is  not 
vested,  as  in  the  exercise  of  an  original  jurisdiction,  in 
any  Federal  court.  It  is  unreasonable  to  suppose  that 
the  legislature  would  ever  select  a  Federal  court  for  that 
purpose.  It  is  not  only  not  one  of  the  inherent  powers 
of  the  court  to  levy  and  collect  taxes,  but  it  is  an  inva- 
sion by  the  judiciary  of  the  Federal  government  of  the 
legislative  functions.  It  is  a  most  extraordinary  request, 
and  a  compliance  wdth  it  would  involve  consequences  no 
less  out  of  the  way  of  judicial  procedure,  the  end  of  which 
no  wisdom  can  foresee." 

1  Meriwether     v.     Garrett,     102  2  Heine  v.  Levee  Commissioners, 

U.  S.  472,  26  L.  Ed.  197.     See,  also,  19  Wall.  (U.  S.)  655,  22  L.  Ed.  223 

Rees     V.     Watertown,     19     Wall.  (approved  in   State  Railroad  Tax 

(U.  S.)   107,  22  L.  Ed.  72.  Cases,  92  U.  S.  575,  23  L.  Ed.  663). 
II  Rec— 99 
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The  above  principles  are  applicable  even  wliere  the 
tax  has  been  properly  levied  and  there  is  no  person  hold- 
ing the  office  of  collector  of  taxes  with  power  to  collect 
the  taxes.  And  it  is  held  that  even  under  such  circum- 
stances a  court  of  equity  will  not  be  authorized  to  appoint 
a  receiver  to  perform  the  function  of  collecting  the  tax.^ 
An  apparent  exception  to  this  rule  appears  in  a  case^ 
where  an  order  w^as  made  by  the  court  appointing  the 
United  States  marshal  as  commissioner  with  power  to 
levy  a  tax  for  the  purpose  of  paying  certain  bonds,  the 
payment  of  which  had  been  refused,  but  the  power  there 
exercised  was  under  a  state  statute  which  in  effect  au- 
thorized a  court  to  appoint  a  person  to  discharge  a  man- 
datory duty  where  the  respondent  refuses  to  perform  it. 

In  Plurlbut  v.  Town  of  Lookout  Mountain^  it  was 
sought  to  obtain  a  receiver  to  take  charge  of  and  pre- 
serve the  books  and  records  of  a  town  and  prevent  them 
from  being  removed,  lost  or  destroyed.  It  was  sought  to 
have  the  receiver  manage  the  affairs  of  the  town  until  a 
legal  election  could  be  called  to  elect  commissioners  to 
manage  them.    The  court,  however,  refused  to  appoint  a 

3  In  Thompson  v.  Allen  County,  debtor — may  not  lay  hold  of 
115  U.  S.  550,  29  L.  Ed.  472,  6  Sup.  moneys  set  apart,  by  the  act  of 
Ct.  Rep.  140,  it  was  held  that  al-  the  debtor,  in  the  hands  of  indi- 
though  the  proper  officers  of  a  viduals  exclusively  for  the  pay- 
county   have   levied    the   tax,   the      ™«^t  of  that  judgment,  and  which 

money  the  parties  agree  can  not 


fact  that  no  one  can  be  found  who 
will  accept  the  office  of  collector 
of  taxes  does  not  authorize  a  court 


be  otherwise  reached  than  by  be- 
ing brought  into  that  court,  under 

its  orders,  is  a  confession  of  help- 
of  equity  to  fill  the  office  or  ap-      ^^^^^^^^  ^^  ^^^  ^^^^  ^^  ^^^^  ^^^^^^^ 


point    a    receiver    to    perform    its 
functions 


of  the  United  States  that  I  am  un- 
willing to  make." 
In  the  above  case  a  dissenting  4  Supervisors  v.  Rogers,  7  Wall, 

opinion  was  filed   by   Mr.  Justice       (u.  s.)  175,  19  L.  Ed.  162. 
Harlan,  in  which  he,  in  part,  said:  5  Hurlbut   v.    Town   of   Lookout 

"That  the  court  below,  sitting  in  Mountain  (Tenn.  Ch.  App.),  49 
equity — after  it  has  given  a  judg-  S.  W^.  301.  The  above  case  was 
ment  at  law  for  money,  and  after  a  affirmed  orally  by  the  supreme 
return  of  nulla  bona  against  the      court. 
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receiver,  but  largely  upon  the  ground  that  the  pleadings 
did  not  set  forth  a  cause  of  action  to  which  the  appoint- 
ment of  a  receiver  would  be  incidental.  It  was,  however, 
intimated  that  if  a  proper  cause  of  action  had  been  set 
forth,  a  receiver  would  be  appointed  if  it  were  shown 
that  the  corporation  was  insolvent  and  that  its  officers 
were  abusing  its  franchises,  improperly  paying  out  its 
funds  derived  from  previous  taxation  or  that  they  con- 
templated any  action  in  respect  to  its  funds  which  would 
cause  irreparable  damage  to  complainants  or  the  public 
corporation. 

In  Meriwether  v.  Garretf"'  the  legislature  had  repealed 
the  charter  of  the  City  of  Memphis  and  abolished  its  city 
organization  at  a  time  when  there  were  taxes  assessed 
but  uncollected  amounting  to  several  millions  of  dollars 
and  debts  of  the  city  to  a  greater  amount.  Creditors  of 
the  city  sought  the  appointment  of  a  receiver  to  take 
charge  of  all  the  assets  of  the  city,  collect  the  taxes  and 
pay  them  over  to  its  creditors.  In  other  words,  admin- 
ister its  assets  as  a  court  of  equity  might  administer  the 
estate  of  a  deceased  person.  A  decree  of  the  circuit  court 
granting  the  relief  prayed  was  reversed  by  the  Supreme 
Court. 

"Where,  however,  a  city  had  been  merely  a  trustee  of  a 
certain  drainage  fund,  a  receiver  was  appointed  of  the 
fund  and  it  was  held  that  the  receiver  stood  in  the  pUice 
of  the  city.'^ 

But  the  indorsee  of  a  note  given  for  personal  property 
purchased  by  a  municipality  can  not  have  a  receiver 
appointed  to  take  possession  of  the  property,  sell  it  and 
pay  the  note.*^ 

In  some  states  statutes  exist  which  provide  for  the 
appointment  of  a  receiver  of  a  dissolved  city  or  town. 

G  Meriwether  v.  Garrett,  102  U.  S.  472,  26  L.  Ed.  197. 

7  Wilder  v.  New  Orleans,  67  Fed.  567. 

8  Wadley  v.  Lancaster,  124  Ga.  354,  52  S.  E.  335. 
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Siicli  statutes  generally  provide  for  the  procedure  to  be 
followed  in  such  cases  and  provide  detailed  rules  for  the 
determination  of  claims  against  the  dissolved  city  and 
the  duties  of  any  successor  to  such  city.® 

§  538.    Receivers  of  Boards  or  Quasi-Public  Corporations. 

Where  the  funds  acquired  by  a  state  board,  such  as  a 
State  Dental  Board,  are  not  public  funds  and  not  turned 
into  the  state  treasury,  but  used  by  the  board  to  pay  its 
expenses  and  under  their  exclusive  control  and  dominion, 
a  receiver  may  be  appointed  to  compel  the  board  to  pay  a 
judgment  against  it  where  the  members  of  the  board 
refuse  to  apply  funds  coming  into  their  possession  to 
the  satisfaction  of  the  judgment.^ 

Where  a  quasi-public  corporation,  such  as  an  irrigation 
district,  is  clothed  with  all  of  the  powers  of  a  municipal 
corporation  and  its  powers  and  duties  are  public  in  char- 
acter, a  receiver  will  not  be  appointed  of  the  corporation 
to  take  charge  of  its  affairs.  This  is  specially  true  where 
the  legislature  has  authorized  the  irrigation  district  to 
appoint  boards  of  equalization  to  fix  the  value  of  taxable 
property,  to  receive  taxes  and  perform  other  public  func^ 

0  Young    V.     City     of     Colorado  i  Stern  v.  State  Board  of  Dental 

(Tex.   Civ.  App.),   174   S.  W.   98G.  Examiners,  50  Wash.  100,  96  Pac. 

See,  also,  City  of  Carthage  v.  Bur-  693.     See.  also.  Hulbert  v.  City  of 

ton,'  40  Tex.  Civ.  App.  195,  111  S.  New   Orleans,   130   Fed.   21,   64   C. 


W.  440. 

Gray    v.    Council    of    Town    of 


C.  A.  389;  Screven  v.  Clark,  48  Ga. 

41. 

Where  the  agent  of  a  state  ne- 
Newark,  9  Del.  Ch.  171,  79  Atl.  739.      ^^^.^^^^  ^  j^^^  ^^^^  ^^^  ^^^^^  ^^ 

If  a  municipal  corporation  upon  the  state,  on  terms  not  authorized 

the    surrender    or    extinction,    in  by  the  act  under  which  he  was  ap- 

other  ways,  of  its  charter,  is  pos-  pointed,  a  receiver  was  appointed 

sessed  of  any  property,  a  court  of  to   take   possession   of   the   bonds 

eauity  may  take  possession  of  it  remaining    in    the    hands    of    the 

for   the   benefit   of   the   municipal  lender,  and  the  proceeds  of  such 

creditors.     Chalstran  v.   Board  of  as  had   been   transferred   by  him. 

Education  of  Knox  County,  244  111.  State  v.  Delafield,  8  Paige  (N.  Y.) 

470,  91  N.  E.  712.  527. 
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tions.     Such  coi'XJorations  can  only  be  dissolved  at  the 
instance  of  the  state.- 

§  539.     Receivers  of  Public  Officers  or  Fees  Earned  by  Them. 

A  court  of  equity  is  not  the  proper  forum  in  which  to 
determine  controversies  in  respect  to  the  right  to  hold 
public  offices  since  such  questions  are  legal  in  character 
and  proper  subjects  for  a  court  of  law.^  A  proceeding 
in  quo  warranto  is  generally  the  proper  remedy  in  which 
to  try  the  title  to  a  public  office  and  the  court  will  not  in 
such  a  proceeding  appoint  a  receiver  to  take  charge  and 
hold  the  emoluments  of  a  public  office  even  though  the 
alleged  usurper  is  insolvent.^  Where,  however,  the  title 
to  the  office  is  not  in  question  but  merely  the  right  to  its 
fees  or  emoluments,  treated  from  the  standpoint  of  prop- 
erty to  which  the  plaintiff  claims  title  by  reason  of  some 
contractual  relations  with  the  holder  of  the  office,  a  re- 
ceiver may  be  appointed  upon  a  proper  showing  for  the 

2  J.  C.  Engleman  Land  Co.  v.  holding  a  public  office.  Coopei* 
Donna  Irrigation  District  (Tex.  v.  Reilly,  2  Sim.  564;  nor  of  an 
Civ.),  209  S.  W.  428;  Preston  v.  officer  in  the  army  or  navy.  Ap- 
Sturgis  Mill  Co.,  183  Fed.  1,  105  thorpe  v.  Apthorpe,  12  P.  D.  192. 
C.  C.  A.  293,  32  L.  R.  A.  (N.  S.)  Receiver  not  appointed  for  the 
1020.  See,  also,  People  v.  Selma  annual  allowance  of  assistant  par- 
Irrigation  District,  98  Cal.  206,  32  liamentary  counsel,  there  being  no 
Pac.  1047.  fixed  salary.     Cooper  v.  Reilly,   1 

A  receiver  can  not  be  appointed  Russ.  &  M.  560. 
to  perform  the  duties  of  a  public  A  judgment  against  a  clergyman 

officer    in    collecting    taxes    upon  does  not  create  a  charge  upon  his 

the  office  becoming  vacant.    Grand  benefice    and    entitle   a   judgment 

Rapids,    etc.,    Co.    v.    Trustees    of  creditor  to  a  receiver.     Hawkins 

School  Dist.,  etc.,  102  Ky.  556,  44  v.  Gathercole,  6  De  G.,  M.  &  G.  1, 

S.  W.  98.  1  Jur.  N.  S.  481. 

1  Tappan  v.  Gray,  9  Paige  (N.  A  receiver  has  been  appointed, 
Y.)    507.  however,   of  the  office   of  master 

2  Tappan  v.  Gray,  9  Paige  (N.  forester  of  a  royal  forest  (Blan- 
Y.)  507;  Stone  v.  Witmore,  42  Ga.  chard  v.  Cawthorne,  4  Sim.  566), 
601.  and    also    of    the    salary    of    the 

A  receiver  will  not  be  appointed  chaplain  to  a  worlihouse  (Re 
to  receive  the  salary  of  a  person      Mirams  [1891],  1  Q.  B.  594). 
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necessity  of  such  an  appointment,  in  the  same  manner  as 
a  receiver  woukl  be  appointed  of  other  property.^ 

§  540.     Receivers  for  Contractors  of  Public  Work. 

A  receiver  appointed  to  take  charge  of  a  contract  to  do 
certain  public  work  and  complete  the  contract  is  merely 
the  official  representative  of  the  contractor  and  his  acts 
and  obligations  are  those  of  the  contractor  and  the  surety 
on  the  bond  of  the  contractor  is  responsible  in  the  same 
manner  as  if  the  contractor  had  incurred  the  liabilities 
in  the  work.^ 

Where  a  county  building,  such  as  a  jail,  under  course 
of  construction  is  allowed  to  deteriorate  and  go  into 
decay,  a  receiver  of  it  will  not  be  appointed  at  the  in- 
stance of  a  taxpayer  since  the  right  of  possession  is  in 
the  county  officials  if  the  property  is  unlawfully  in  the 
possession  of  persons  not  entitled  thereto.^ 


3  A  deputy  county  clerk  is  en- 
titled to  a  receiver  for  his  portion 
of  fees  earned.  Cheek  v.  Tilley, 
31  Ind.  121. 

A  receiver  of  the  profits  of  an 
office  assigned  for  creditors  will 
be  appointed  pending  a  contest  of 
the  validity  of  the  assignment. 
Palmer  v.  Vaughan,  3  Swanst.  173. 

Where  a  canon  granted  the 
profits  of  his  canonry  as  security 
for  money,  it  appearing  that  no 
public  duty  was  involved,  a  re- 
ceiver was  appointed.  Grenfell  v. 
Windsor,  2  Beav.  544. 

A  receiver  has  been  appointed 


at  the  instance  of  a  judgment 
creditor  to  collect  the  already  due 
installments  of  a  school  teacher. 
Picton  V.  Cullen  (1900),  2  L.  R.  Ir. 
612. 

A  judgment  creditor  can  not 
have  a  receiver  appointed  to  col- 
lect the  future  salary  of  a  public 
officer.  McCreery  v.  Bennett  (1904), 
2  L.  R.  Ir.  69. 

1  Bricker  v.  Rollins,  178  Cal. 
347,  173  Pac.  592.  See,  also,  Ab- 
bott V.  Morrisette,  46  Minn.  10,  48 
N.  W.  416. 

2  Manly  Mfg.  Co.  v.  Broaddus,  94 
Va.  547,  27  S.  E.  438. 


CHAPTER  XIX. 

receiver's  certificates. 

1.  General  Principles  Regarding  the  Subject. 

§  541.     Nature  and  General  Purpose  of  Receiver's  Certificates. 

One  of  the  distinguishing  peculiarities  of  a  receiver's 
certificate  is  that,  although  it  is  a  written  evidence  of 
indebtedness  in  the  nature  of  a  promissory  note,  it  has 
no  responsible  principal  who  is  liable  in  case  of  a  default 
to  pay.  Such  a  certificate  is  substantially  a  promise  to 
pay  a  definite  sum  to  the  holder  from  the  receivership 
fund  with  or  without  priority  features  as  the  case  may 
be  if  the  fund  is  sufficient,  and,  if  not,  a  pro  rata  share 
with  other  holders  of  certificates.^  The  certificate  stands 
no  higher  than  the  purpose  for  which  its  proceeds  were 
used.  The  issuance  of  these  obligations  has  been  the 
source  of  considerable  litigation  and  the  receiver's  cer- 
tificate of  today  is  a  product  of  evolution  from  certain 
principles  which  only  gradually  became  fixed  but  which 
are  now  well  settled. 

If  the  decisions  on  this  subject  are  read  with  a  thor- 
ough understanding  of  the  principles  of  law  governing 
the  issuance  of  such  certificates,  it  will  be  found  that 
many  decisions,  which  give  rise  to  questions,  are  in  fact 
correct  conclusions  upon  the  facts  presented  before  the 
court  but  incorrect  in  their  reasoning.  Thus  it  will  be 
found  that  a  court  will  state  that  it  has  no  authority  to 
issue  receiver's  certificates  in  a  case  before  it  Avhen  it 
has,  in  fact,  such  authority  but  properly  refuses  to  issue 
them  because  in  the  exercise  of  a  proper  judicial  discre- 

1  Re  C.  M.  Burkhalter  &  Co.,  Co.  v.  Shenandoah  Iron  Co.,  42 
179  Fed.  403;  Fidelity  Ins.  &  S.  D.      Fed.  372. 

•(  1575) 
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tion  any  court  would  refuse  to  do  so  under  similar  facts 
and  circumstances. 

The  general  class  of  decisions  on  this  subject  naturally 
divide  in  cases  in  which  the  right  to  issue  certificates 
exists  or  does  not  exist  on  account  of  the  purpose  of  their 
issuance,  and  those  in  which,  althougli  the  purpose  may 
be  a  proper  one,  the  question  is  whether  the  particular 
facts  and  circumstances  are  sufficient  to  show  the  exis- 
tence of  such  proper  purpose. 

In  both  classes  of  cases,  the  secured  creditors  whose 
liens  are  sought  to  be  displaced  by  the  priorities  to  be 
created  by  such  certificates,  or  perhaps  only  a  small  but 
vociferous  part  of  them,  are  apt  to  object  strenuously 
to  their  issuance  or  the  according  to  them  of  priority 
over  vested  liens.  It  is,  of  course,  apparent  that  a  receiv- 
er's  certificate  of  a  failing  corporation,  which  would  not 
be  accorded  priority  of  a  character  to  make  it  a  safe 
investment,  would  not  be  salable  in  the  money  markets. 
On  the  other  hand,  it  is  also  apparent  that  if  the  funds 
derived  from  receiver's  certificates  should  prove  insuffi- 
cient or  unable  to  rehabilitate  the  corporation,  or  at  least 
preserve  its  assets,  the  secured  creditors  or  bondholders 
may  lose  a  large  part  of  their  investment.  It  was  this 
situation  which  made  the  question  of  the  issuance  of 
receiver's  certificates  a  difficult  and  uncertain  one  until 
the  legal  principles  on  the  subject  became  crystallized 
by  the  decision  of  the  United  States  Supreme  Court  in 
the  case  of  Union  Trust  Company  v.  Illinois  Midland 
Ry.  Co.,^  in  which  Mr.  Justice  Blatchford  said; 

2  Union  Trust  Co.  v.  Illinois  Mid-  ion  made  express  reference  to  him 

land    Ry.    Co.,    117    U.    S.    434,    29  and  announced  their  approval. 

L.  Ed.  9G3,  6  Sup.  Ct.  809,  820.  The    same    principles    are    fol- 

The  principles  laid  down  in  the  lowed    by    the   state   courts.      See 

above    case    had    been    previously  the  able  opinion  of  Judge  Chase 

set  forth  in  Meyer  v.  Johnston,  53  in  Central  Trust  Co.  v.  Pittsburg 

Ala.  237  and  Hoover  v.  Montclalr,  S.  &  N.  R,  Co.,  223  N.  Y.  347,  113 

etc.,  Ry.  Co.,  29  N.  J.  Eq.  4,  and  N.  E.  565. 
Mr.  Justice  Blatchford  in  his  opin- 
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** Property  subject  to  liens  and  claims  and  debts,  of 
various  characters  and  ranks,  wliich  is  brought  within 
the  cognizance  of  a  court  of  equity  for  administration, 
and  conversion  into  money,  and  distribution,  is  a  trust 
fund.  It  is  to  be  preserved  for  those  entitled  to  it.  This 
must  be  done  by  the  hands  of  the  court,  through  officers. 
The  character  of  the  property  gives  character  to  the  par- 
ticular species  of  preservation  which  it  requires.  Unim- 
proved land  may  lie  idle,  with  only  payment  of  taxes.  Im- 
proved property  should  be  rented.  Movable  property 
that  is  not  perishable  may  be  locked  up  and  kept;  but  if 
perishable,  it  must  be  sold,  by  way  of  preservation.  A 
railroad,  and  its  appurtenances,  is  a  peculiar  species  of 
property.  Not  only  will  its  structures  deteriorate  and 
decay  and  perish  if  not  cared  for  and  kept  up,  but  its 
business  and  good  will  will  pass  away  if  it  is  not  run  and 
kept  in  good  order.  Moreover,  a  railroad  is  a  matter  of 
public  concern.  The  franchises  and  rights  of  the  cor- 
poration which  constructed  it  were  given  not  merely  for 
private  gain  to  the  corporators,  but  to  furnish  a  public 
highway ;  and  all  persons  who  deal  with  the  corporation 
as  creditors  or  holders  of  its  obligations,  must  neces- 
sarily be  held  to  do  so  in  the  view,  that,  if  it  falls  into 
insolvency  and  its  affairs  come  into  a  court  of  equity  for 
adjustment,  involving  the  transfer  of  its  franchises  and 
property,  by  a  sale,  into  other  hands,  to  have  the  pur- 
poses of  its  creation  still  carried  out,  the  court,  while  in 
charge  of  the  property,  has  the  power,  and,  under  some 
circumstances,  it  may  be  its  duty,  to  make  such  repairs 
as  are  necessary  to  keep  the  road  and  its  structures  in  a 
safe  and  proper  condition  to  serve  the  public.  Its 
power  to  do  this  does  not  depend  on  consent,  nor  on  prior 
notice.  Consent  is  desirable,  but  is  seldom  practicable, 
where  the  debts  exceed  the  value  of  the  property. 
Though  prior  notice  to  persons  interested,  by  notifying 
them  as  parties,  first  requiring  them  to  be  made  parties 
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if  they  are  not,  is  generally  tlie  better  way,  yet  many 
circumstances  may  be  judicially  equivalent  to  prior 
notice.  A  full  opportunity,  as  in  this  case,  to  be  heard, 
on  evidence  as  to  the  propriety  of  the  expenditures  and 
of  making  them  a  first  lien,  is  judicially  equivalent.  The 
receiver,  and  those  lending  money  to  him  on  certificates 
issued  on  orders  made  without  prior  notice  to  parties 
interested,  take  the  risk  of  the  final  action  of  the  court 
in  regard  to  the  loans.  The  court  always  retains  control 
of  the  matter,  its  records  are  accessible  to  lenders  and 
subsequent  holders,  and  the  certificates  are  not  negotiable 
instruments. ' ' 

■  It  will  thus  be  seen  that  in  addition  to  the  primary 
purpose  of  all  receiverships,  that  of  preserving  the  prop- 
erty for  those  ultimately  entitled  to  its  possession  or  its 
proceeds,  there  is  a  duty  on  the  part  of  the  court,  in  the 
case  of  a  public  utility  to  keep  it  going  for  the  benefit  and 
service  of  the  public  since  every  public  utility  receiver- 
ship carries  with  it  the  germ  of  some  form  of  reorganiza- 
tion as  an  ending  to  the  receivership.  Those  who  invest 
in  such  securities  do  so  with  a  knowledge  of  the  prin- 
ciples of  law  governing  such  concerns  in  case  they  prove 
insolvent  or  become  in  such  an  embarrassed  financial  con- 
dition that  a  receivership  is  the  only  means  of  either 
rehabilitation  or  reorganization.^ 

The  issuance  of  receiver's  certificates  as  was  remarked 
by  Mr.  Justice  Bradley  in  one  of  the  early  cases^  is  "a 
power  to  be  exercised  with  great  caution ;  and  if  possible, 
with  the  consent  or  acquiescence  of  the  parties  interested 
in  the  fund." 

In  other  words  the  court  is  at  all  times  careful  not  to 

3  Bank  of  Commerce  v.  Central  used  sparingly.  Bernard  v.  Union 
Coal,  etc.,  Co.,  115  Fed.  878,  53  Trust  Co.,  159  Fed.  620,  86  C.  C.  A. 
C.  C.  A.  334.  610,  16  L.  R.  A.  (N.  S.)  1118;  Wal- 

4  The  power  to  issue  receivers'  lace  v.  Loomis,  97  U.  S.  146,  24 
certificates   displacing   prior  liens  L.  Ed.  895. 

is  liable  to  abuse  and  should  be 
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divest  vested  liens  unless  necessary  to  be  done  under  all 
of  the  circumstances  of  the  case.  This  reluctance  was 
stated  in  Kneeland  v.  American  Loan  &  Trust  Co.,^  as 
follows:  ''It  is  the  exception  and  not  the  rule  that  such 
priority  of  liens  can  be  displaced.  We  emphasize  this 
fact  of  the  sacredness  of  contract  liens,  for  the  reason 
that  there  seems  to  be  growing  an  idea  that  the  chan- 
cellor, in  the  exercise  of  his  equitable  powers,  has  unlim- 
ited discretion  in  this  matter  of  the  displacement  of 
vested  liens." 

But  where  the  court  does  allow  its  receiver  to  issue 
receiver's  certificates,  although  such  certificates  and 
their  priority  is  subject  to  attack  by  persons  who  were 
not  parties  or  had  no  notice  of  their  issuance,  still  it  is 
established  that  the  court  in  examining  the  question, 
will  apply  the  established  legal  principles  applicable  to 
the  subject  and  will  exercise  good  faith  toward  the  hold- 
ers  of  them.     In   Kneeland  v.   Luce*^   the   court   said: 

5  Kneeland  v.  American  Loan  &  them  of  their  priority  of  lien. 
T.  Co.,  136  U.  S.  89,  34  L.  Ed.  379,  When  such  prior  lienholders  are 
10  Sup.  Ct.  950.  brought  before  the  court,  they  be- 

6  In  Union  Trust  Co.  v.  Illinois  come  entitled,  upon  the  plainest 
Midland  Ry  Co.,  117  U.  S.  434,  29  principles  of  justice  and  equity, 
L.  Ed.  963,  6  Sup.  Ct.  809,  820,  it  to  contest  the  necessity,  validity, 
was   said:  effect,  and  amount  of  all  such  cer- 

"Those  who  take  receiver's  cer-  tificates,  as  fully  as  if  such  ques- 
tificates  must  be  deemed  to  have  tions  were  then,  for  the  first  time, 
taken  them  subject  to  the  rights  presented  for  determination.  If 
of  parties  who  have  prior  liens  it  appears  that  they  ought  not  to 
upon  the  property,  and  who  have  have  been  made  a  charge  upon  the 
not,  but  should  have  been,  brought  property,  superior  to  the  lien  cre- 
before  the  court.  While  the  court,  ated  by  the  mortgages,  then  the 
under  some  circumstances,  and  contract  rights  of  the  prior  lien- 
for  some  purposes,  and  in  advance  holders  must  be  protected.  On 
of  the  prior  lienholders  being  the  other  hand,  if  it  appears  that 
made  parties,  may  have  jurisdic-  the  court  did  what  ought  to  have 
tion  to  charge  the  property  with  been  done,  even  had  the  trustee 
the  amount  of  receiver's  certifi-  and  the  bondholders  been  before 
cates  issued  by  its  authority,  it  it  when  the  certificates  were  au- 
can  not,  without  giving  such  par-  thorized  to  be  issued,  the  prop- 
tics   their   day    in    court,    deprive  erty  should  not  be  relieved  from 
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**  Where  sucli  certificates  are  issued,  and  the  court,  as  in 
tills  case,  impresses  upon  them  a  preferential  lien,  good 
faith  requires  that  its  promise  should  be  redeemed,  un- 
less, perhaps,  it  be  shown  that  the  issue  of  the  certificates 
was  actually  fraudulent." 

Although  it  does  not  appear  that  the  English  courts  use 
receiver's  certificates  by  such  a  term,  nevertheless  they 
attain  the  same  object  by  means  of  loans,  made  under 
the  authority  of  the  court  to  the  receiver,  which  are 
given  a  priority  over  debenture  holders  although  the 
costs  and  expenses  of  the  receivership  are  given  a  prior- 
ity to  such  loans.'^ 

2.  Rules  Regarding  Issuance  of  Certificates  in 
Public  Utility  Receiverships. 

§  542.     The  General  Rule  and  Reason  Therefor. 

The  necessity  for  the  use  of  receiver's  certificates  in 
railroad  receiverships  became  apparent  early  in  the  his- 
tory of  railroad  receiverships,  but  their  issuance  in  the 
earlier  cases  was  quite  generally  based  upon  the  express 
consent  of  mortgage  bondholders  or  justified  by  acts  on 
the  part  of  the  secured  creditors  which  either  amounted 
to  a  judicial  consent  or  acquiescence  or  acts  of  an  estop- 
pel character.^    The  right  of  a  court  through  its  receiver 

the  charge  made  upon  it,  in  good  See  Kerr  in  Receivers,  London 

faith,  for  its  protection  and  pres-  ed.   1900,  pp.  195,  208;    Burt,  etc., 

ervation."  v.  Bull  [1895],  1  Q.  B.  276,  279. 

Kneeland  v.  Luce,  141  U.  S.  491,  Greenwood  v.  Algesiras  Ry.  Co. 

35   L.   Ed.  830,  12  Sup.  Ct.  32.  [1894],    2     Ch.     Div.     205;     In    re 

In    this    connection     see,     also,  Boynton  [1910],  1  Ch.  519. 

Westinghouse  Electric  &  Mfg.  Co.  i  The  power  of  court  to  author- 

V.    Brooklyn    Rapid    Transit    Co.,  ize  the  issuance  of  receivers'  cer- 

256  Fed.  465,  as  showing  the  atti-  tificates,    and    to    make    them    a 

tude    of   the    courts   toward    large  charge    upon    a    railroad    and    its 

financial     transactions     of    a     re-  property    superior   to   the    lien   of 

cpv'er.  mortgages  and  statutory  liens,  is 

T  Strapp  V.  Bull,  etc.,  Co.  [1895],  to    be    exercised    with    great   cau- 

2  Ch.  1.  tion,  and  when  possible  with  con- 
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to  raise  the  money  necessary  to  preserve  the  property 
under  its  charge  and  to  make  it  chargeable  as  a  lien 
thereon  is,  of  course,  an  old  established  rule  of  equity 
courts.  It  always  has  been  a  part  of  the  jurisdiction 
exercised  by  a  court  which  is  charged  mth  the  duty  to 
protect  and  preserve  a  trust  fund  in  its  hands. ^ 

It  was  not  until  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  Union  Trust  Co.  v.  Illinois 
Midland  Ry.  Co.,^  from  which  we  quoted  in  the  last  sec- 


sent  or  acquiesence  of  the  parties 
Interested  in  the  funds.  Invest- 
ment Co.  V.  Ohio  &  N.  W.  R.  Co., 
36  Fed.  48. 

An  order  made  upon  the  con- 
sent of  some  of  the  interested 
bondholders  and  lienholders  au- 
thorizing the  receiver  to  borrow 
money  and  issue  certificates  for 
improvements,  will  not  be  made 
a  charge  upon  the  interest  or  af- 
fect the  lien  of  non-consenting  par- 
ties, unless  it  is  made  clear  to 
the  court  that  the  value  of  the 
road  will  be  so  increased  by  the 
improvements  to  such  extent  as 
to  make  it  equitable  to  require 
them  to  pay  their  ratable  propor- 
tion of  the  cost.  Investment  Co. 
V.  Ohio  &  N.  W.  R.  Co.,  36  Fed. 
48. 

!•  Wallace  v.  Loomis,  97  U.  S. 
146,  24  L.  Ed.  895. 

Receiver's  certificates  may  be 
issued  in  order  to  preserve  prop- 
erty from  destruction.  Jerome  v. 
McCarter,  94  U.  S.  734,  24  L.  Ed. 
136;  Fidelity  Insurance,  etc.,  Co. 
v.  Roanoke  Iron  Co.,  68  Fed.  623; 
International  Trust  Co.  v.  Decker 
Bros.,  152  Fed.  78,  81  C.  C.  A.  302, 
11  L.  R.  A.  (N.  S.)  152;  Inter- 
national Trust  Co.  V.  United  Coal 
Co.,  27  Colo.  246,  83  Am.  St.  Rep. 
59,  60  Pac.  621;   Lehman  v.  Trust 


Co.  of  America,  57  Fla.  473,  49  So. 
502;  Hewitt  v.  Great  Western 
Beet  Sugar  Co.,  20  Idaho  235,  118 
Pac.  296;  Porch  v.  Agnew  Co. 
(N.  J.),  57  Atl.  546;  Lockport  Felt 
Co.  V.  United  Box  Board,  etc.,  Co., 
74  N.  J.  Eq.  686,  70  Atl.  980;  Karn 
V.  Rorer  Iron  Co.,  86  Va.  754,  11 
S.  E.  431;  Lathom  v.  Greenwich 
Ferry  Co.,  13  Rep.  (Eng.)  503,  72 
L.  T.  N.  S.  790,  2  Manson  408; 
Bucll  V.  Kanawha,  etc.,  Corp.,  201 
Fed.  762;  Title  Ins.  &  Trust  Co. 
V.  California  Development  Co.,  171 
Cal.  227,  152  Pac.  564. 

3  Union  Trust  Co.  v.  Illinois 
Midland  Ry.  Co.,  117  U.  S.  434, 
29   L.   Ed,  963,  6  Sup.  Ct.  809. 

In  this  respect  see,  also,  Milton- 
berger  v.  Logansport  Railway  Co., 
106  U.  S.  286,  1  Sup.  Ct.  140,  27 
L.  Ed.  117;  American  Brake  Shoe 
&  Foundry  Co.  v.  Pere  Marquette 
Railway  Co.,  205  Fed.  14,  123 
C.  C.  A.  322;  Central  Trust  Co.  v. 
Marietta  &  N.  G.  R.  Co.,  75  Fed. 
209,  21  C.  C.  A.  307;  Central  Trust 
Co.  V.  Syracuse,  etc.,  R.  Co.  (Tcip- 
pan),  53  Hun  638,  6  X.  Y.  Supp. 
918;  Vilas  v.  Page,  106  N.  Y.  439, 
13  N.  E.  743;  Raht  v.  Attrill,  106 
X.  Y.  423,  436,  13  N.  E.  282,  60 
Am.  Rep.  456;  Knickerbocker 
Trust  Co.  V.  Oneonta,  C.  &  R.  S. 
R.  Co.,  201  X.  Y.  379,  3S4,  94  N.  E. 
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tion,  that  it  became  finally  established  that  a  court  had 
the  power  to  issue  receiver's  certificates  for  the  purpose 
of  continuing  a  railroad  in  operation  pending  the  receiv- 
ership on  the  ground  of  the  interest  of  the  public  in  the 
continuance  of  the  operation  of  a  utility  maintained  for 
the  public  service.  The  reasoning  for  the  extension  of 
the  use  of  receiver's  certificate  to  the  operation  of  public 
service  corporation  had  been  asserted  in  several  notable 
cases  prior  to  that  time,^  but  had  not  been  accepted  as 
an  established  rule.  The  duty  of  the  court  to  protect  and 
preserve  the  receivership  property  was  unquestioned, 
but  it  was  questioned  whether  that  duty  went  to  the  ex- 
tent of  keeping  it  in  operation  pending  the  receivership. 
The  Supreme  Court  in  the  case  of  Union  Trust  Co.  v. 
Illinois  Midland  Ry.  Co.^  met  that  question  squarely  by 
deciding  that  a  railroad  was  a  peculiar  kind  of  property 
requiring  operation  to  maintain  its  value,  and  that  fur- 
thermore the  public  had  a  right  to  demand  that  it  be 
kept  in  operation  for  the  benefit  of  the  public  itself,  as  is 
clearly  set  forth  bj^  Mr.  Justice  Blatchford  in  the  quota- 
tion from  that  case  set  out  in  the  last  section. 

In  fact,  it  is  now  conceded  that  one  of  the  strongest 
reasons  for  the  appointment  of  a  receiver  over  a  public 
utility  corporation  is  the  necessity  to  maintain  it  as  a 
going  concern  for  the  benefit  of  the  public.'^  This  fact 
has  a  large  influence  in  determining  the  extent  to  which 
the  court  will  displace  prior  liens  by  the  issuance  of 
receiver's  certificates  in  that  it  greatly  enlarges  the  scope 
of  legitimate  purposes  for  which  they  may  be  issued. 

871,    872;     Central    Trust    Co.    v.  Gin   re   Reisenberg    (Re   Metro- 

Pittsburg,  S.  &  N.  R.  Co.,  223  N.  Y.  politan     Ry.     Receivership),     208 

347.   119  N.  E.   565.  U.    S.   90,    52    L.    Ed.   403,   28    Sup. 

•1  Meyer    v.    Johnston,    53    Ala.  Ct.  219;  Pennsylvania  Steel  Co.  v. 

237;  Hoover  v.  Montclair,  etc.,  Ry.  New  York  City  Ry.  Co.,  215  Fed. 

Co.,  29  N.  J.  Eq.  4.  458,  132  C.  C.  A.  518. 

'-  Union    Trust    Co.    v.    Illinois 
Midland   Ry.   Co.,   supra. 


receiver's  certificates.  1583 

§  543.     Whether  Rule  Applicable  to  Railroads  Is  Also  Appli- 
cable to  Other  Public  Utilities. 

In  some  of  the  decisions,  the  issuance  of  receiver's  cer- 
tificates giving  priority  over  prior  liens  is  refused  in 
cases  of  public  utility  corporations,  other  than  railroads, 
upon  the  ground  that  the  broad  and  extensive  powers  of 
railroad  receiverships  do  not  apply  to  other  than  rail- 
roads.^ An  examination  of  cases  of  this  character  will 
generally  disclose  the  fact  that  the  facts  and  circum- 
stances of  the  cases  fully  warranted  the  court  in  refusing 
to  exercise  its  discretion  in  issuing  the  receiver's  certifi- 
cates requested,  but  in  our  opinion  if  the  corporation 
was  performing  such  a  service  as  to  be  within  the  class 
clearly  designated  and  recognized  as  public  utilities,  the 
court  had  the  authority  to  issue  certificates  for  purposes 
recognized  as  sufficient  in  railroad  cases,  although  the 
question  whether  the  necessity  existed  was  one  purely 
within  their  discretion  and  undoubtedly  properly  exer- 
cised by  the  court.  On  the  other  hand,  courts  have  issued 
such  receiver's  certificates  without  raising  any  question 
as  to  their  power  to  do  so  as  distinguished  from  the  mere 
propriety  of  doing  so,'  but  the  question  was  squarely 

1  See  Hanna  v.  State  Trust  Co.,  corporation  owing  no  duty  to  the 

70    Fed.    21,    16    C.    C.    A.    586,    30  public,     which     shall     be     a     lien 

L.  R.  A.  201;   Belknap  Sav.  Bank  prior  to  that  of  lien  creditors,  with- 

V.  Lamar  Land,  etc.,  Co.,  28  Colo.  out  their  consent.    Baltimore  Bldg. 

326,  64  Pac.  212;  Lamar  Land,  etc.,  &   L.   Ass'n  v.   Alderson,   90   Fed. 

Co.  V   Belknap  Sav.  Bank,  28  Colo.  142,  32  C.  C.  A.  542. 

344,   64   Pac.   210;    Farmers'   Loan  In    Bliss    v.    Linden    Cemetery 

&    Trust    Co.    V.    Burbank    Power,  Assn.   (N.  J.  Ch.),  107  Atl.  594,  a 

etc.,  Co.,  196   Fed.  539.  cemetary  association  was  regarded 

In  McDermott  v.  Pentress  Gas.  as  a  quasi-public  service  corpora- 
Co.  (W.  Va.),  95  S.  E.  841,  it  is  tion  in  connection  with  the  issu- 
not  clear  whether  the  receiver-  ance  of  receivers'  certificates  for 
ship  corporation  was  strictly  a  operating  expenses, 
public  utility  or  merely  an  oil  com-  2  Gay  v.  Hudson  River  Electric 
pany   engaged   in   drilling  for  oil.  Power  Co.,  166  Fed.  771,  also  173 

A  court  can  not  authorize  the  is-  Fed.    1003    (affirmed    in    177    Fed. 

suance    of    receivers'    certificates  1003,    100    C.    C.    A.    665);    Postal 

upon    the    property    of   a   private  Telegraph  Cable  Co.  v.  Vane,  80 


1584  LAW   OF   RECEIVERS. 

met  in  the  case  of  a  waterworks  company  snppl^dng  a 
city  with  water^  and  the  court  held  that  such  a  corporation 
was  in  the  same  chiss  as  that  of  a  railway  company  in 
respect  to  the  right  to  issue  receiver's  certificates  for  pur- 
poses of  operation. 

§  544.     General    Purposes    for    Which    Certificates    May    Be 
Issued. 

In  the  case  of  railroad  corporations  in  the  hands  of  a 
receiver,  the  purposes  for  which  receiver's  certificates 
may  be  issued  are  many,  but  yet  the  test  for  all  is 
whether  the  expenditures  are  necessary  for  the  preserva- 
tion of  the  property  and  the  maintenance  of  operations 
in  accordance  with  the  purposes  for  which  the  property 
was  constructed.  It  is  quite  clear  that  certificates  would 
not  be  allowable  to  pay  off  pre-existing  debts  which  con- 
stituted merely  a  claim  against  the  receivership,^ 
although  certificates,  payable  from  income  only  have 
been  issued  for  claims  coming  within  the  six  months'  rule 
of  priorities  fixed  upon  by  the  court  regarding  the  pri- 
ority of  certain  classes  of  claims.^ 

We  mil  in  subsequent  sections  show  various  purposes 
for  which  they  have  been  issued.  In  all  cases,  the  neces- 
sity in  any  particular  case  is  a  question  witliin  the  dis- 
cretionary powers  of  the  receivership  court. 

Fed.   961,    26   C.   C.   A.   342;    Title  ing  of  unfinished  ships  belonging 

Ins.,  etc.,  Co.  v.  California  Devel-  to  the  receivership. 

opment  Co.,  171  Cal.  227,  152  Pac.  ^  Knickerbocker     Trust     Co.     v. 

gg^  Tarrytown,  etc.,  Ry.  Co.,  133  Apj). 

■^„.  ,,  .  .        ^  Div.  285,  117  N.  Y.  Supp.  871. 

3  Elhs  V.  Vernon  Ice,  etc.,   Co.,  ^  „  o,^    t      •        ^       td 

2  Calhoun  v.  St.  Louis,  etc.,  Ry. 
86  Tex.  109,  23  S.  W.  858.  ^^^  ^^  ^^^    ^^  ^  ^.^^    33^, 

In    Appeal    of   Neafie    (Pa.),    12  See,  also,  St.  Louis  Union  Trust 

Atl.     271,     receivers'     certificates      Co.  v.  Texas  Southern  Ry.  Co.,  59 
were  issued  to  complete  the  build-      Tex.  Civ.  App.  157,  126  S.  W.  296. 
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§  545.     For  Purpose  of  Paying  Taxes. 

Owing  to  the  nature  of  the  ordinary  tax  lien,  and  the 
interest  of  the  public  in  the  payment  of  general  taxes,  it 
is  the  duty  of  the  receiver  to  pay  the  taxes  due  upon  the 
receivership  property.^  Hence  when  taxes  are  due  and 
the  receiver  has  no  funds  with  which  to  pay  them,  the 
court  will,  without  hesitation,  authorize  him  to  raise  the 
necessary  funds  through  a  sale  of  receiver's  certificates. 
In  a  case  of  this  sort,  it  is  merely  a  substitution  of  one 
form  of  lien  for  another  and  no  one  can  possibly  be 
injured  by  the  substitution.^ 

But  under  a  statute  providing  for  a  tax  on  the  fran- 
chise or  earnings  of  a  railroad,  but  not  making  the  tax 
a  lien  on  the  property,  it  has  been  held  that  payment  of 
past  due  taxes  of  that  character  are  not  a  purpose  for 
which  receiver's  certificates  should  be  issued.^ 


1  Hopkins  v.  Taylor,  87  111.  436; 
Union  Trust  Co.  v.  Illinois  M.  R. 
Co.,  117  U.  S.  434,  29  L.  Ed.  963, 
6  Sup.  Ct.  809;  Central  Trust  Co. 
V.  New  York  C.  &  N.  R.  Co.,  110 
N.  Y.  250,  1  L.  R.  A.  260,  18  N,  B. 
92;  Philadelphia  &  R.  R.  Co.  v. 
Commonwealth,  104  Pa.  80. 

But  see  as  to  taxes  assessed 
upon  the  shares  of  a  corporation, 
Lionberger  v.  Rowse,  43  Mo.  67; 
Relfe  V.  Columbia  L.  Ins.  Co.,  11 
Mo.  App.  374. 

As  to  the  power  to  enforce  the 
payment  of  a  franchise  tax  against 
a  corporation  in  the  hands  of  a 
receiver,  see  Commonwealth  v. 
Lancaster  Sav.  Bank,  123  Mass. 
493;  Georgia  v.  Atlantic  &  G.  R. 
Co.,  3  Woods  434,  Fed.  Cas.  Xo. 
5351. 

-  Union  Trust  Co.  v.  Illinois 
Midland  Ry.  Co.,  117  U.  S.  434,  29 
L.  Ed.  963,  6  Sup.  Ct.  809;  Hanna 
II  Rcc— 100 


V.  State  Trust  Co.,  70  Fed.  2,  30 
L.  R.  A.  201,  16  C.  C.  A.  586;  First 
Nat.  Bank  v.  Ewing,  103  Fed.  168, 
43  C.  C.  A.  150;  Bernard  v.  Union 
Trust  Co.,  159  Fed.  620,  16  L.  R.  A. 
(N.  S.)  1118,  86  C.  C.  A.  610; 
Knickerbocker  Trust  Co.  v.  One- 
onta,  etc.,  R.  Co.,  201  N.  Y.  379, 
94  N.  E.  871. 

Receivers  certificates  may  be 
issued,  where  it  is  impracticable 
for  him  to  sell  a  portion  of  the 
receivership  property,  to  take  up 
outstanding  tax  certificates  and 
thus  redeem  the  property  from  the 
tax  sales,  and  may  subrogate  the 
holders  of  the  receiver's  certifi- 
cates to  the  rights  of  the  former 
owners  of  the  tax  certificates. 
Roby  v.  Title  Guarantee  &  T.  Co., 
166  111.  336,  46  N.  E.   1110. 

3  Central  Trust  Co.  v.  New  York 
City,  etc.,  R.  Co.,  47  Hun  (N.  Y.) 
587. 
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§  546.     Funds  With  Which  to  Reduce  Assets  by  Litigation. 

Receiver's  certificates  liave  been  issued  for  the  purpose 
of  paying  the  cost  of  litigation  on  the  part  of  the  receiver 
to  recover  property  or  funds  belonging  to  the  estate. 
Such  an  instance  arises  where  the  receiver  of  a  railroad 
company  has  been  directed  by  the  court  to  bring  suit 
against  a  lessee  road  to  recover  unpaid  rents  but  is  un- 
able to  do  so  for  lack  of  funds.  He  will  be  allowed  to 
raise  the  funds  by  means  of  receiver's  certificates.^ 

§  547.     For  Purpose  of  Preserving  Property  Outside  of  Juris- 
diction of  Receivership  Court. 

Where  a  public  utility  corporation  owns  several  prop- 
erties even  in  different  states,  which  are  used  as  an 
integral  property  for  the  public  service,  the  court  will 
endeavor  in  a  receivership  proceeding  to  maintain  the 
several  properties  intact.^  Where  receiver's  certificates 
were  issued  for  the  expenses  of  caring  for  and  preserving 
the  proj)erty  of  an  irrigation  project,  the  fact  that  part 
of  the  funds  so  procured  were  expended  by  the  receiver 
for  work  done  in  Mexico  to  protect  the  portion  of  the 
property  in  California  from  overflow  and  destruction, 
will  not  affect  their  priority  over  the  bonds  of  the 
corporation. - 

1  Vandalia  v.  St.  Louis,  etc.,  R.  "The    court    also    found    that   a 

Co.,  209  III.  73,  70  N.  E.  662.  large  part  of  the  money  realized 

1  Kansas  City  Pipe  Line  Co.  v.  from  the  sale  of  certificates,  that 
Fidelity    Title    &    Trust    Co.,    217  is    to    say,    a    sum    in    excess    of 
Fed.  187,  133  C.  C.  A.  181.  $190,000,  was  expended  by  the  re- 
See,  also,  Pennsylvania  Steel  Co.  ceiver  upon  the  properties  of  the 

V.  New  York  City  Ry.  Co.,  176  Fed.  Mexican  Company  in  the  republic 

471;    Levain    Steel    Co.    v.    Union  of    Mexico.      It    is    argued    that 

Ry.,  165  Fed.  500;  Gay  v.  Hudson  priority  over  the  bonds  should  not 

River  Electric  Power  Co.,  173  Fed.  be    accorded    to    the    certificates 

1003    (affirmed    in    177    Fed.   1003,  whose  proceeds  were  thus  applied. 

100  C.  C.  A.  665).  But  the  evidence  sustains  the  con- 

2  In  Title  Ins.,  etc.,  Co.  v.  Call-  elusion  that  the  work  done  by  the 
fornia  Dev.  Co.,  171  Cal.  227,  152  receiver  in  Mexico  was  necessary 
Pac.  564,  the  court  said:  to   protect   the  properties   of   the 
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But  where  the  corporation  in  receivership  OAvns  prop- 
erty outside  of  the  jurisdiction,  in  order  to  make  the 
receiver's  certificates  a  lien  upon  such  property,  it  is 
necessary  to  apply  for  and  obtain  a  similar  order  in  each 
of  the  jurisdictions  in  which  property  of  the  company 
lies.^ 

§  548.     For  Purposes  of  Paying  Labor  and  Material  Claims. 

In  respect  to  receiver's  certificates  issued  for  the  pay- 
ment of  labor  and  material,  the  main  question  to  be  con- 
sidered is  whether  the  claims  constitute  a  lien  upon  the 
property.  If  they  do  then  the  certificates  stand  merely 
as  a  substitute  for  such  class  of  claims.  In  the  absence 
of  statutes  making  such  claims  a  lien  and  giving-  them  a 


California  Development  Company 
In  this  state  from  overflow  and 
destruction.  An  expenditure  for 
this  purpose  was  a  proper  charge, 
even  though  it  may  have  involved 
the  employment  of  labor  and  the 
use  of  materials  outside  of  the 
jurisdiction.  Besides,  it  is  to  be 
noted  that  the  appellant  con- 
tended on  the  trial  of  the  main 
action,  and  the  court  below  sus- 
tained the  contention,  that  the 
lien  of  his  bonds  extended  to  the 
Mexican  properties,  and  that  he 
was  entitled  to  a  foreclosure,  not 
only  upon  the  properties  in  the 
state  of  California,  but  upon  the 
shares  of  stock  of  the  Mexican 
companies  which  held  the  legal 
title  to  all  of  the  properties  in 
Mexico.  In  its  finding  that  ex- 
penditures were  made  upon  the 
Mexican  properties,  the  court 
found  that  the  expenditures  'have 
greatly  enhanced  the  value  of 
said  properties.'  Through  the 
foreclosure  decree,  the  plaintiff  is 
receiving   the   benefit   of   this   en- 


hanced value.  There  is  therefore 
little  equity  in  his  claim  that  the 
expenditures  which  have  thus 
gone  to  the  preservation  and  im- 
provement of  the  property  upon 
which  his  lien  rests  should  be 
denied  recognition  upon  the  mere 
ground  that  they  were  made  at  a 
point  outside  of  the  jurisdiction 
of  the  court." 

3  Lockport  Felt  Co.  v.  United 
Box  Board  &  Paper  Co.,  74  N.  J. 
Eq.  686,  70  Atl.  980;  Pool  v.  Farm- 
ers' Loan,  etc.,  Co.,  7  Tex.  Civ. 
334,  27  S.  W.  744;  Roberts  v.  W.  H. 
Hughes  Co.,  86  Vt.  76,  83  Atl.  807. 

The  custody  of  a  contractor  for 
the  building  of  a  telegraph  line,  of 
the  line,  is  not  such  possession  as 
will  prevent  an  order  for  the  issu- 
ance of  receivers'  certificates  con- 
stituting a  lien  upon  the  property 
of  the  telegraph  company  from 
taking  effect  upon  wires  erected  by 
such  contractor,  where  the  wires 
were  furnished  by  the  company. 
Postal  Telegraph  Cable  Co.  v. 
Vane,  SO  Pac.  961,  26  C.  C.  A.  342. 
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preference  over  other  creditors,  it  is  held  that  it  is  not 
proper  to  issue  receiver's  certificates  for  their  payment, 
creating  a  first  lien  upon  the  receivership  property.^ 
But  where  such  labor  claims  have  a  statutory  prefer- 
ence, they  may  be  paid  with  receiver's  certificates  creat- 
ing a  first  lien.2  In  some  instances  such  claims  are  paid 
with  certificates  which  create  merely  a  priority  in  respect 
to  surplus  income  or  upon  income  which  has  been  im- 
properly diverted.^  The  court  will  be  liberal  in  its  treat- 
ment of  claims  of  this  character  and  endeavor  not  to 
embarrass  the  receiver  in  his  handling  of  the  property 
by  a  failure  to  adjust  labor  claims  accruing  shortly  prior 
to  the  receivership.^  And  where  it  is  necessary  to  pay  a 
subcontractor's  claim  in  order  to  prevent  a  foreclosure, 
receiver's  certificates  may  be  issued  for  the  purpose.^ 

Where  receiver's  certificates  have  been  issued  to  pay 
debts  for  labor  and  material,  incurred  prior  to  the  receiv- 
ership and  subsequently  like  certificates  are  issued  for 
the  payment  of  repairs  and  expenses  of  that  character 
incurred  by  the  receiver,  the  latter  certificates  will  be 
awarded  a  priority  over  the  former  on  the  ground  that 
the  latter  ones  were  for  debts  of  the  court  while  the  for- 
mer were  merely  debts  of  the  company.^ 

1  Street  v.  Maryland  Cent.  R.  v.  Philadelphia,  etc.,  R.  Co.,  7  Fed. 
Co.,     59     Fed.     25;     Metropolitan      377. 

Trust    Co.    V.    Tonawanda    Valley,  Receiver's  certificates  issued  for 

etc.,  R.  Co.,  103  N.  Y.  245,  8  N.  E.  wages,     operating     expenses     and 

488;    Knickerbocker  Trust  Co.   v.  necessary  repairs  have  a  priority 

Tarrytown,  etc.,  R.   Co.,  133  App.  over  a  vendors  lien  for  rails  sold 

Div.  285,  117  N.  Y.  Supp.  871.  the  corporation.     Royal  Trust  Co. 

2  Nisbet  v.  Great  Northern  Clay  v.  Washburn,  B.  &  I.  R.  Co.,  120 
Co.,    41    Wash.    107,    83    Pac.    15;  Fed.  11,  13,  57  C.  C.  A.  31. 
Kampmann    v.    Sullivan,    26    Tex.  ^  Taylor    v.    Philadelphia    &    R. 
Civ.    308,    63    S.   W.   173;    Hubbell  R.  Co.,  7  Fed.  377. 

V.  Texas  Southern  Ry.  Co.,  59  Tex.  5  Kneeland   v.    Luce,    141    U.    S. 

Civ.  185,  126  S.  W.  313.  491,  35  L.  Ed.  830,  12  Sup.  Ct.  32. 

.".Union    Trust    Co.    v.    Illinois  6  Bank  of  Commerce  v.  Central 

Midland  Ry.  Co.,  117  U.  S.  434,  29  Coal    &    C.    Co.,    115   Fed.    878,    53 

L.  Ed.  963,  6  Sup.  Ct.  809;  Taylor  C.  C.  A.  334. 
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The  difference  between  the  status  of  claims  arising 
from  the  same  character  of  work  or  materials  furnished, 
when  arising  prior  to  the  receivership  and  when  arising 
during  the  receivership,  has  been  stated  as  follows  :^ 

''When  the  debts  of  the  railroad  company  were  con- 
tracted, the  credit  was  given  to  the  railroad  company. 
The  creditors  extended  the  credit  to  the  company  with 
a  full  knowledge  of  all  the  risks  incident  to  extending 
credit  to  a  railroad  company,  the  appointment  of  a 
receiver  therefor,  and  the  right  and  authority  of  the 
court  appointing  the  receiver  to  incur  debts  in  the  opera- 
tion of  the  road  which  would  have  the  preference  right 
of  payment  over  any  and  every  class  of  indebtedness  of 
the  railroad  company.  On  the  other  hand,  when  the 
debts  of  the  receiver  were  contracted  in  pursuance  of 
the  order  of  the  court  the  credit  was  given  to  the  court. 
The  railroad  company  was  not  liable  for  such  indebted- 
ness. The  creditors  knew  that  they  must  look  to  the 
court  alone  for  payment,  but  they  also  knew  it  was  the 
duty  of  the  court  contracting  this  indebtedness  to  dis- 
charge the  same  if  the  property  or  its  proceeds  in  its 
custody  and  possession  was  adequate  to  that  purpose. 
Debts  contracted  by  the  railroad  company  on  its  credit, 
although  they  belong  to  the  class  called  'preferential,'  do 
not  rank  on  the  same  high  plane  with  debts  contracted 
by  the  court  on  its  credit;  and,  where  the  property  or 
fund  in  the  custody  and  control  of  the  court  is  not  ade- 
quate to  pay  both  classes,  preference  will  be  given  to  the 
debts  contracted  by  the  court.  The  obligation  of  the 
railroad  company  to  pay  its  debts  is  not  affected  by  the 
receivership  and  foreclosure.  It  retains  its  corporate 
existence,  and  its  creditors  may  still  pursue  it,  and  in 
some  cases  its  officers  and  stockholders.  But  it  is  not  so 
with  the  debts  contracted  by  the  court.  They  are  not 
debts  of  the  railroad  company,  and  the  company  is  not 

'  Bank  of  Commerce  v.  Central  C.  &  C.  Co.,  supra. 
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liable  for  tliem.  The  court  alone  is  liable  for  its  debts. 
That  obligation  imposes  upon  the  court  the  duty  to  apply 
the  property  or  its  proceeds  in  its  custody  and  control 
to  the  payments  of  the  debts  contracted  by  it  in  and  about 
the  management  of  the  property.  Judicial  repudiation 
of  obligations  is  not  to  be  sanctioned  under  any  condi- 
tions. One  of  the  chief  duties  of  the  courts  of  justice  is 
to  compel  delinquent  debtors  to  pay  their  debts.  It  could 
do  this  with  poor  grace  indeed  if  it  neglected  to  pay  its 
own  debts  when  it  had  the  means  to  do  so." 

§  549.     For  Repairs,  Supplies,  Betterments,  and  General  Oper- 
ating Expenses. 

General  operating  expenses  of  a  railroad  may  be  said, 
in  a  general  way,  to  include  all  expenses  necessary  to 
keep  it  a  going  concern,  such  as  wages,  supplies,  repairs, 
betterments,  and  the  like. 

The  general  rule  is  that  receiver's  certificates  may  be 
issued  to  raise  funds  to  pay  the  current  operating  ex- 
penses of  public  utilities,^  but  such  certificates  have  some- 
times been  limited  to  the  surplus  income  unless  there  has 
been  a  diversion  of  the  same  to  the  benefit  of  the  corpus. - 

1  Union     Trust    Co.    v.    Illinois  raise  money  to  do  repairs  or  ob- 

Midland  Ry.  Co.,  117  U.  S.  434,  29  tain  supplies  to  keep  the  service 

L.   Ed.  963,  6  Sup.  Ct.  809.;    First  going,  and  make  sucli  certificates 

Nat.  Bank  v.  Ewing,  103  Fed.  168,  prior    liens    to    the    mortgage    in- 

43  C.  C.  A.  150;   Bibber-White  Co.  debtedness.     But  in   case   of   cor- 

V.  White  River  Valley  Electric  R.  porations  not  engaged  in  such  a 

Co.,  115  Fed.  786,  53  C.  C.  A.  282;  service,  there  is  no  such  practice. 

Coe  V.  New  Jersey  M.  R.  Co.,  27  It  is  justified  only  on  the  score  of 

N.  J.  Eq.  37.  public   necessity,   and   even   when 

"In  the  case  of  corporations  en-  so  exercised  has  become  a  great 
gaged  in  a  public  service,  like  abuse  and  wrong  to  mortgage 
railroad,  water,  and  lighting  com-  bondholders  in  many  instances,  as 
panies,  which  service  can  not  be  we  all  know."  Wiggins  v.  Never- 
interrupted  without  inconvenience  sink  Light  &  Power  Co.,  47  Misc. 
and  harm  to  the  community.  Rep.  315,  93  N.  Y.  Supp.  853. 
courts  of  equity  authorize  its  re-  2  Union  Trust  Co.  v.  Illinois  Mid- 
ceivers  of  such  corporations  to  is-  land  Ry.  Co.,  117  U.  S.  434,  29 
sue  certificates  of  indebtedness  to  L.  Ed.  9G3,  6  Sup.  Ct.  809;  Taylor 
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Receiver's  certificates  are  also  issued  for  expenses  neces- 
sary for  repairs,  since  repairs  are  essential  to  the  pri- 
mary purpose  of  preserving  the  property.^  The  rule  in 
this  respect  was  admirably  stated  by  Judge  Chase  in  a 
recent  New  York  case,^  wherein  he  said:  "The  value  of 
railroad  propertj^  depends  to  a  very  large  extent  upon 
the  business  done  by  the  railroad  corporation.  The  busi- 
ness done  by  the  corporation,  and  the  net  financial  result 
of  such  business,  depend  in  turn  to  a  very  large  extent 
upon  the  condition  of  the  roadbed  and  the  rolling  stock, 
and  upon  the  available  facilities  for  handling  satisfac- 
torily and  economically  passenger  and  freight  trans- 
portation. 

"When  all  the  property  of  a  railroad  corporation  is 


V.  Philadelphia,  etc.,  R.  Co.,  7  Fed. 
377. 

3  Hoover  v.  Montclair,  etc.,  R. 
Co.,  29  N.  J.  Eq.  4;  Knickerbocker 
Trust  Co.  V.  Oneonta,  etc.,  R.  Co., 
201  N.  Y.  379,  94  N.  E.  871;  Ex 
parte  Mitchell,  12  S.  C.  83;  State 
V.  Port  Royal,  etc.,  Ry.  Co.,  45 
S.  C.  464,  23  S.  E.  380. 

In  Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Development  Co.,  171  Cal. 
227,  152  Pac.  564,  the  repairs  were 
in  connection  with  an  extensive 
irrigation  system. 

In  Gay  v.  Hudson  River  Electric 
Power  Co.,  166  Fed.  771,  the  re- 
pairs were  in  respect  to  several 
units  of  an  electric  power  system. 

In  Farmers'  Loan,  etc.,  Co.  v. 
Burbank  Power,  etc.,  Co.,  196  Fed. 
539,  542,  the  court  refused  to  is- 
sue certificates  to  reconstruct  a 
faulty  irrigation  system  and 
thereby  displace  the  lien  of  a 
deed  of  trust  but  the  refusal  was 
really  based  on  an  exercise  of  the 
court's  discretion  since  the  plant 
had  been  a  pronounced  failure  and 
was  hopelessly  insolvent. 


Receivers'  certificates  for  re- 
pairs on  road  become  a  first  lien. 
Ex  parte  Mitchell,  12  S.  C.  83. 

Wallace  v.  Loomis,  97  U.  S.  146, 
24  L.  Ed.  895;  Miltonberger  v. 
Logansport,  etc.,  R.  Co.,  106  U.  S. 
286,  27  L.  Ed.  117,  1  Sup.  Ct.  140; 
Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.,  117  U.  S.  434,  29 
L.  Ed.  963,  6  Sup.  Ct.  809;  Street 
V.  Maryland  Cent.  R.  Co.,  59  Fed. 
25;  First  Nat.  Bank  v.  Ewing,  103 
Fed.  168,  43  C.  C.  A.  150;  Ameri- 
can Brake  Shoe,  etc.,  Co.  v.  Pere 
Marquette  R.  Co.,  205  Fed.  14,  123 
C.  C.  A.  322;  Pennsylvania  Steel 
Co.  V.  New  York  City  Ry.  Co.,  165 
Fed.  455. 

Receivers'  certificates  for  pur- 
pose of  repaving  railroad  and  pay- 
ment of  receivership  expenses 
create  a  lien  prior  to  a  mortgage. 
International,  etc.,  Ry.  Co.  v. 
Coolidge,  26  Tex.  Civ.  595,  599,  62 
S.  W.  1097,  1100. 

4  Central  Trust  Co.  v.  Pittsburg, 
S.  &  N.  R.  Co.,  223  N.  Y.  347,  119 
N.   E.   565. 
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temporarily  in  the  immediate  control  of  a  court  of  gen- 
eral jurisdiction  and  in  the  possession  of  a  receiver,  and 
it  appears  necessary  to  expend  a  sum  of  money  not  then 
available  to  reasonably  maintain  the  property  in  its 
integrity  as  a  railroad,  the  court  may  not  only  authorize 
the  receiver  to  borrow  the  money  for  such  expenditure, 
but  may  exercise  the  power  which  it  possesses  in  equity 
over  the  property  so  within  its  control  and  make  the  cer- 
tificates of  indebtedness  therefor  a  lien  thereon. 

''If  it  is  necessary  to  enable  the  receiver  so  to  borrow 
the  money,  and  it  appears  to  be  of  sufficient  importance 
to  the  public  and  the  persons  directly  interested  in  the 
property,  such  receiver's  certificates  may  be  made  a 
lien  prior  to  all  other  liens  on  the  property  of  the 
corporation." 

And  such  receiver's  certificates  may  be  issued  for 
repairs  even  though  the  repairs  are  on  the  roadbed  of  a 
leased  line  which,  however,  is  an  essential  part  of  the 
system  operated  by  the  receiver.^  But  where  the  repairs 
are  so  extensive  as  to  substantially  amount  to  a  recon- 
struction of  the  system,  the  court  may  refuse  to  sanc- 
tion receiver's  certificate  for  the  purpose.^  Such  certifi- 
cates are  also  issued  for  the  purpose  of  obtaining  various 
betterments  and  equipment.'^     They  may  also  be  sanc- 

5  Pennsylvania  Steel  Co.  v.  New  Fed.  455;  American  Brake  Shoe 
York  City  Ry.  Co.,  165  Fed.  477.  &  Foundry  Co.  v.  Pere  Marquette 

6  Merchants    Loan   &   T.    Co.  v.      ^-  Co.,  205  Fed.  14,  123  C.  C.  A. 

322. 


Chicago  Ry.  Co.,  158  Fed.  923,  86 
C.  C.  A.  87. 


The  term  betterments  is  given 
a  broad  and  not  a  restricted  mean- 
In  this  respect  see,  also.  Street  j^g  ^  refers  to  expenditures  for 
V.  Maryland  Central  R.  Co.,  59  the  improvement  of  the  property 
Fed.  25  and  Credit  Co.  of  London  ^g  distinguished  from  mere  pay- 
V.  Arkansas  Cent.  R.  Co.,  15  Fed.  ments  for  operating  expenses  and 
46,  5  McCrary  23.  ordinary   repairs   which  are   usual 

7  Swann  v.  Clark,  110  U.  S.  602,  and  legitimate  terms  of  outlay 
28  L.  Ed.  256,  4  Sup.  Ct.  241;  Wal-  from  current  receipts.  Virginia, 
lace  V.  Loomis,  97  U.  S.  146,  24  etc..  Coal  Co.  v.  Central  R.,  etc., 
L,  Ed.  895;  Pennsylvania  Steel  Co.  Co.,  170  U.  S.  355,  42  L.  Ed.  1068, 
V.    New    York    City    Ry.    Co.,    1G5      1072,  18  Sup.  Ct.  657,  661. 
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tioned  for  tlie  construction  of  bridges  to  replace  others 
which  have  become  unsafe  for  ser\dce.^ 

§  550.     For  Purpose  of  Completing  Railroad  or  Other  Improve- 
ments. 

The  question  whether  receiver's  certificates  should  be 
issued  for  the  purpose  of  completing  an  unfinished  rail- 
road naturally  depends  upon  the  particular  facts  and 
circumstances.  If  a  railroad  is  in  such  an  unfinished 
condition  that  it  has  never  been  used  by  the  public,  the 
element  of  the  public  interest  in  the  service  may  be  lack- 
ing and  the  finishing  of  the  project  may  better  be  left 
to  new  promoters  under  a  suitable  plan  of  reorganiza- 
tion. This  was  substantially  the  view  taken  by  Mr.  Chief 
Justice  Waite  in  Shaw  v.  Little  Rock,  etc.,  R.  Co.,^  in 
which  he  said:  ''The  power  of  the  courts  might  never  be 
used  in  enabling  railroad  mortgagees  to  protect  their 
securities  by  borrowing  money  to  complete  unfinished 
roads,  except  under  extraordinary  circumstances.  It  is 
always  better  to  do  what  was  done  here  whenever  it  can 
be ;  that  is  to  say,  reorganize  the  enterprise  on  the  basis 

Receivers'  certificates  may  be  Certificates  may  be  issued  for 
issued  to  make  permanent  better-  the  purchase  of  necessary  equip- 
ments on  railroad  property  a  first  ment.  First  Nat.  Bank  v.  Ewing, 
lien  on  the  net  earnings  of  the  103  Fed.  168,  43  C.  C.  A.  150. 
receivership,  to  the  displacement  8  Hilton  Bridge  Const.  Co.  v. 
of  supply  claims.  Texas  Co.  v.  Foster,  26  Misc.  Rep.  338,  57  N.  Y. 
International,  etc.,  Ry.  Co.,  237  Fed.  Supp.  140;  Central  Trust  Co.  v. 
921,  150  C.  C.  A.  571.  Marietta,  etc.,  R.  Co.,  75  Fed.  193, 

Whether  the  court  has  authority  21  C.  C.  A.  291;    First  Nat.  Bank 

to  permit  receivers  of  a  railroad  v.  Ewing,  103  Fed.  168,  43  C.  C.  A. 

to   borrow   money  to  buy   rolling-  150. 

stock  where  there  is  income  from  But   see   Rochester    Trust,    etc., 

which   the   rolling-stock  might  be  Co.   v.  Rochester,  etc.,   R.   Co.,  29 

bought,    has    been    doubted;     but  Misc.  Rep.  222,  60  N.  Y.  Supp.  40, 

where  the  receivership   is   nearly  9,     where     certificates     were     re- 

at    an    end,    it    is    inexpedient    to  fused  under  special  circumstances, 

make  such  an  order.    Re  Philadel-  i  Shaw   v.    Little  Rock,   etc.,   R. 

1  hia  &  R.  R.  Co.,  14  Phila.   (Pa.)  Co.,  100  U.  S.  605,  612,  25   L.   Ed. 

501.  757.   759. 
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of  existing  mortgages  as  stock,  or  something  which  is 
equivalent,  and  by  a  new  mortgage,  with  a  lien  superior 
to  the  old,  raise  the  money  ^vhich  is  required  without 
asking  the  courts  to  engage  in  the  business  of  railroad 
building. ' ' 

But  receiver's  certificates  have  been  issued  in  a  number 
of  instances  for  the  purpose  of  completing  a  line  of  rail- 
road which  came  into  the  hands  of  a  receiver  before 
completion.-  In  several  cases  the  controlling  circum- 
stance w^hich  prompted  the  court  to  allow  the  railroad  to 
be  finished  was  to  prevent  the  forfeiture  of  a  land  grant 
which  depended  upon  the  completion  of  the  road.^  On 
the  other  hand,  where  only  a  very  small  part  of  the  road 


2  Miltenberger  v.  Logansport, 
etc.,  R.  Co.,  106  U.  S.  286,  27  L.  Ed. 
117,  1  Sup.  Ct.  140;  Kneeland  v. 
Luce,  141  U.  S.  491,  35  L.  Ed.  830,' 
12  Sup.  Ct.  32;  First  Nat.  Bank  v. 
Ewing,  103  Fed.  168,  43  C.  C.  A. 
150;  Bibber-White  Co.  v.  White 
River  Valley  Electric  R.  Co.,  115 
Fed.  786,  53  C.  C.  A.  282;  Bank  of 
Montreal  v.  Chicago,  C.  &  W.  R. 
Co.,  48  Iowa  518;  Stanton  v.  Ala- 
bama, etc.,  R.  Co.,  2  Woods  506, 
Fed.  Cas.  No.  13,296;  Snow  v.  Win- 
slow,  54  Iowa  200,  6  N.  W.  191; 
Rochester  Trust,  etc.,  Co.  v.  One- 
onta,  etc.  R.  Co.,  122  App.  Div. 
193,  107  N.  Y.  Supp.  237;  Roch- 
ester Trust,  etc.,  Co.,  v.  Rochester, 
etc.,  R.  Co.,  29  Misc.  Rep.  222,  60 
N.  Y.  Supp.  409. 

The  appellate  court  will  not  dis- 
turb the  decision  of  the  trial  court 
permitting  a  receiver  of  a  railroad 
company  to  issue  receiver's  cer- 
tificates for  the  completion  of  the 
road,  unless  there  has  been  mani- 
fest abuse  of  discretion, — espe- 
cially where  a  very  large  propor- 
tion of  the  bondholders  have  con- 


sented thereto,  and  the  issuance 
of  the  certificates  will  be  without 
prejudice  to  the  bondholders  who 
have  not  consented.  Rutherford 
v.  Pennsylvania  Midland  R.  Co., 
178  Pa.  St.  38,  35  Atl.  926. 

The  petition  of  a  receiver  of  an 
insolvent  railroad  company  to  bor- 
row money  and  issue  certificates 
therefor,  for  the  purpose  of  com- 
pleting improvements  already  be- 
gun, will  not  be  granted  if  it  is 
doubtful  whether  the  selling  price 
of  the  road  would  be  enhanced 
thereby  except  upon  consent  of 
the  bondholders  and  lienholders 
interested.  Investment  Co.  v. 
Ohio  &  N.  W.  R.  Co.,  36  Fed.  48. 

3  Allen  V.  Dallas,  etc.,  R.  Co.,  3 
Woods  316,  Fed.  Cas.  No.  221,  1 
Fed.  Cas.  465;  Kennedy  v.  St. 
Paul,  etc.,  R.  Co.,  2  Dill.  448,  Fed. 
Cas.  No.  7706,  14  Fed.  Cas.  321, 
5  Dill.  519,  Fed.  Cas.  No.  7707,  14 
Fed.  Cas.  325. 

Certificates  may  be  issued  to 
complete  a  canal  in  order  to  pre- 
vent a  forfeiture  of  franchise 
rights.  Jerome  v.  McCarter,  94 
U.  S.  734,  24  L.  Ed.  136. 
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lias  been  completed  and  there  are  mechanic's  liens  to  a 
very  large  amount,  the  court  will  not  displace  such 
mechanic's  liens  by  receiver's  certificates.*  The  issuance 
of  receiver's  certificates  for  the  purpose  of  extending  a 
railroad  may  be  i^roperly  refused  in  the  discretion  of 
the  court.^ 

§  551.    For  Payment  of  Interest  on  Bonds  or  Other  Secured 
Debts. 

The  security  of  bondholders  under  a  mortgage  can 
not  be  displaced  by  receiver's  certificates  issued  to  pay 
interest  on  their  bonds,  against  the  consent  of  the  mort- 
gagee.^ But  where  certificates  for  that  purpose  are  issued 
without  objection  to  the  mortgagee  trustee  after  notice, 
and  the  result  of  the  issuance  of  the  certificates  pre- 
vented a  foreclosure  of  the  mortgage  at  an  inopportune 
time,  the  certificates  will  be  accorded  a  priority  of  pay- 
ment out  of  the  net  earnings  of  the  receivership  property 
over  a  deficiency  arising  from  a  foreclosure  of  the 
mortgage. 2 

§  552.     Effect  Where  Certificates  Are  Issued  to  Replace  Other 
Securities. 

Receiver's  certificates  which  are  issued  to  take  up 
secured  claims  against  the  receivership  are  generally 
regarded  as  merely  substitutes  for  the  securities  can- 
celed or  so  taken  up  and  ordinarily  have  the  rights  of 

■i  Davis  V.  Alton,  J.  &  P.  Ry.  Co.,  affirming  order  made  in  Berwind- 

180  111.  App.  1.  White  Coal  Mining  Co.  v.  Metro- 

0  Pueblo  Traction,  etc.,  Co.  v.  Politan  S.  S.  Co.,  183  Fed.  2.50; 
Allison,  30  Colo.  337.  70  Pac.  424.  ^^^"er     of     Westchester     County 

Brewery,  73   Misc.  352,   131  N.  Y. 

1  Knickerbocker    Trust     Co.     v.      guTin   16 

Oneonta,  C.  &  R.  S.  Ry.  Co.,  201  ,  Receivers'  certificates  to  pay  in- 

N.    Y.    379     (affirming    order    123  terest  on  railroad  bonds  will  not 

N.    Y.    Supp.    822,    138    App.    Div.  be    authorized    where    there    is    a 

687),    94     N.    E.    871;     American  claim   of  priority  over  the   bonds 

Trust    Co.    V.    Metropolitan    S.    S.  by    many    creditors.      Newton    v. 

Co.,  190  Fed.  113,  111  C.  C.  A.  376,  Eagle  &  P.  Mfg.  Co.,  76  Fed.  418. 
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priority  or  equities  wliieli  attached  to  the  substituted 
securities.^  Frequently  one  series  of  receiver's  certifi- 
cates may  be  issued  to  consolidate  a  previous  issue  or 
series  of  them  in  one  series  for  bankable  or  other  eco- 
nomic reasons.^ 

Where  receiver's  certificates  issued  to  take  the  place 
of  prior  certificates  were  not  by  the  order  of  the  court 
made  a  prior  lien,  they  are  not  entitled  to  such  a  prefer- 
ence even  though  the  certificates  which  they  replace  had 
such  preferences  attached  to  them.^ 

3.  Rule  Regarding  Issuance  of  Certificates  in  Receiver- 
ships of  Private  Corporations  or  Enterprises. 

§  553.     The  General  Rule. 

Some  confusion  exists  among  the  decisions  in  respect 
to  the  extent  to  which  a  court  has  a  right  to  go  in  the 
issuance  of  receiver's  certificates  in  the  case  of  a  private 
corporation  or  industrial  enterprise,  which  performs  no 
particular  public  services  to  bring  it  within  the  class  of 
public  utilities.  This  confusion  exists  because  of  a  fail- 
ure to  distinguish  between  purposes  which  are  unques- 
tionably ones  of  preservation  and  protection  of  the 
receivership  propertj'j  and  those  purposes  which  are  in 
fact  of  that  class,  though  operative  in  character,  because 
of  the  fact  that  the  receivership  property  itself  would  be 
destroyed  or  greatly  depreciated  in  value  if  not  kept  in 
operation. 

The  general  rule  in  regard  to  properties  of  the  class 
here  considered  is  well  established  and  is  to  the  effect 
that  in  cases  of  private  corporations  or  private  indus- 
trial enterprises  in  the  hands  of  a  receiver,  the  court  will 
only  issue  receiver's  certificates  constituting  a  first  lien 

1  Bibber-White  Co.  v.  White  River  Tarrytown,   etc.,  R.   Co.,   133  App. 

Valley    Electric    R.    Co.,    175    Fed.  Div.  285,  117  N.  Y.  Supp.  871. 

470.  3  Lewis  v.  Linden  Steel  Co.,  183 

2  Knickerbocker     Trust    Co.     v.  Pa.  248,  38  Atl.  006. 
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Upon  the  receivership  propoit}^  for  tlie  purpose  of  pro- 
tecting or  preserving  the  property  itself  and  realizing 
thereon/  and  will  not  issue  such  certificates  for  the  mere    ^ 


1  Jerome  v.  McCarter,  94  U.  S. 
734,  24  L.  Ed.  136;  Fidelity  Ins., 
etc.,  Co.  V.  Roanoke  Iron  Co.,  68 
Fed.  623. 

International  Trust  Co.  v. 
Decker  Bros.,  152  Fed.  78,  81 
C.  C.  A.  302,  11  L.  R.  A.  (N.  S.) 
152;  International  Trust  Co.  v. 
United  Coal  Co.,  27  Colo.  246,  83 
Am.  St.  Rep.  59,  60  Pac.  621;  Leh- 
man V.  Trust  Co.,  57  Fla.  473,  49 
So.  502;  Dalliba  v.  Winschell,  11 
Idaho  364,  114  Am.  St.  Rep.  267, 
82  Pac.  107;  Hewitt  v.  Great  West- 
ern Beet  Sugar  Co.,  20  Idaho  235, 
118  Pac.  296;  Porch  v.  Agnew  Co. 
(N.  J.),  57  Atl.  546;  Lockport  Felt 
Co.  V.  United  Box,  etc.,  Co.,  74 
N.  J.  Eq.  686,  70  Atl.  980;  Merriam 
V.  Victory  Placer  Min.  Co.,  37  Or. 
321,  56  Pac.  75,  58  Pac.  37,  60  Pac. 
997;  Karn  v.  Rorer  Iron  Co.,  86 
Va.  754,  11  S.  E.  431;  Osborne  v. 
Big  Stone  Gap  Colliery  Co.,  96  Va. 
58,  30  S.  E.  446. 

Central  Trust  &  Savings  Co.  v. 
Chester  County  Electric  Co.,  9 
Del.   Ch.  247,  80  Atl.  801. 

The  power  to  supersede  prior 
liens  by  certificates  issued  for  the 
purpose  of  carrying  on  the  busi- 
ness of  the  corporation  is  gener- 
ally limited  to  the  case  of  railroad 
receiverships.  But  there  is  no 
question  of  the  right  of  the  court 
to  give  priority  to  certificates  is- 
sued to  enable  the  receiver  to 
carry  out  the  primary  object  of 
his  appointment,  namely,  the  care 
and  preservation  of  the  property. 
Title  Ins.,  etc.,  Co.  v.  California 
Development  Co.,  171  Cal,  227,  152 
Pac.  564. 


In  Raht  v.  Attrill,  106  N.  Y.  423, 
435,  13  N.  E.  282,  60  Am.  St.  Rep. 
456,  upon  issuing  receiver's  cer- 
tificates for  the  purpose  of  finish- 
ing an  uncompleted  building  the 
court  said:  "The  act  of  the  court 
in  taking  charge  of  property 
through  a  receiver  is  attended 
with  certain  necessary  expenses 
of  its  care  and  custody;  and  it  has 
become  the  settled  rule  that  ex- 
penses of  realization  and  also  cer- 
tain expenses  which  are  called  'ex- 
penses of  preservation,'  may  be 
incurred  under  the  order  of  the 
court  on  the  credit  of  the  prop- 
erty, and  it  follows  from  necessity, 
in  order  to  the  effectual  adminis- 
tration of  the  trust  assumed  by 
the  court,  that  these  expenses 
should  be  paid  out  of  the  income, 
or  when  necessary,  out  of  the  cor- 
pus of  the  property  before  dis- 
tribution, or  before  the  court 
passes  over  the  property  to  those 
adjudged  to  be  entitled." 

In  Hooper  v.  Central  Trust  Co., 
81  Md.  559,  591,  29  L.  R.  A.  262,  32 
Atl.  505,  506,  the  court  took  the 
peculiar  position  that  inasmuch  as 
the  expenses  of  preservation  were 
payable  out  of  the  receivership 
estate,  the  court  had  no  power  to 
raise  such  expenses  from  the  is- 
suance of  receiver's  certificates. 
Such  a  rule  might  be  practical  if 
the  receivership  could  obtain 
credit  for  its  current  necessities, 
but  in  the  event  that  the  receiver- 
ship lacked  funds  and  the  corpo- 
ration, the  subject  of  the  receiver- 
ship, had  lost  all  sources  of  credit, 
it  might  be  difficult  in  the  case  of 
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purpose  of  continuing  the  operation  of  tlie  business. ^ 
The  duty  of  preserving  the  property  is  placed  upon  the 


slow  moving  assets  for  a  receiver 
to  obtain  credit  for  even  preser- 
vation purposes  without  a  resort 
to  receiver's  certificates  for  tliat 
•purpose. 

2  Farmers'  Loan  &  Trust  Co.  v. 
Burbank  Power,  etc.,  19i»  Fed.  539; 
Farmers'  Loan  &  Trust  Co.  v. 
Grape  Creelv  Coal  Co.,  50  Fed.  481, 
16  L.  R,  A.  603;  Hanna  v.  State 
Trust  Co.,  70  Fed.  2,  16  C.  C.  A. 
586,  30  L.  R.  A.  201;  Doe  v.  North- 
western Coal,  etc.,  Co.,  78  Fed.  62; 
Baltimore  Bldg.,  etc.,  Assn.  v. 
Alderson,  90  Fed.  142,  32  C.  C.  A. 
542;  Nowell  v.  International  Trust 
Co.,  169  Fed.  497,  94  C.  C.  A.  589; 
Smith  V.  Shenandoah  Valley  Nat. 
Bank,  246  Fed.  379,  158  C.  C.  A. 
443;  Central  Trust,  etc.,  Co.  v. 
Chester  County  Electric  Co.,  80 
Atl.  801;  Dalliba  v.  Winschell,  11 
Ida.  364,  114  Am.  St.  Rep.  267,  82 
Pac.  107;  Matter  of  Westchester 
County  Brewery,  73  Misc.  Rep.  352, 
131  N.  Y.  Supp.  16. 

In  Hanna  v.  State  Trust  Co.,  70 
Fed.  2,  16  C.  C.  A.  586,  30  L.  R.  A. 
201,  where  a  suit  was  brought  to 
foreclose  a  second  mortgage,  the 
court  said:  "If  junior  lien  credi- 
tors of  an  insolvent  private  corpo- 
ration could  do  what  has  been  at- 
tempted in  this  case,  every  private 
corporation  operating  a  sawmill, 
gristmill,  mine,  factory,  hotel  ele- 
vator, irrigating  ditches,  or  carry- 
ing on  other  business  pursuits, 
would  speedily  seek  the  protection 
of  a  chancery  court,  and  those 
courts  would  soon  be  conducting 
the  business  of  all  the  insolvent 
private  corporations  in  the  coun- 
try.    If  it  were  once  settled  that 


a  chancery  court,  through  a  re- 
ceiver appointed  on  the  petition  of 
a  junior  mortgagee,  could  carry 
on  the  business  of  such  insolvent 
corporations  at  the  risk  and  ex- 
pense of  those  holding  the  first 
or  prior  liens  on  the  property  of 
the  corporation,  such  liens  would 
have  little  or  no  value.  It  is  no 
part  of  the  duty  of  the  court  of 
equity  to  conduct  the  business  of 
insolvent  private  corporations,  any 
more  than  it  is  to  carry  on  the 
business  of  insolvent  natural  per- 
sons. If  it  may  authorize  a  re- 
ceiver to  carry  on  its  business, 
and  make  the  debts  incurred  by 
the  receiver  in  so  doing  para- 
mount liens  on  all  the  property  of 
the  corporation,  and  enjoin  its 
creditors  in  the  meanwhile  from 
collecting  their  debts,  it  is  not 
perceived  why  it  may  not  proceed 
in  the  same  way  with  the  estate 
of  an  insolvent  natural  person." 

In  McDermott  v.  Pentress  Gas 
Co,  (W.  Va.),  95  S.  E.  841,  Justice 
Lynch,  in  this  connection,  said: 
"There  can  be  no  doubt  of  the 
authority  and  power  of  a  court  of 
equity  in  a  proper  case  where  a 
real  necessity  exists  therefor  to 
direct  the  issuance  and  sale  of 
receiver's  certificates  and  prefer 
them  to  prior  subsisting  liens  and 
incumbrances  for  the  preservation 
of  the  property  affected  from 
waste,  impairment,  or  loss  until 
such  time  as  may  be  required  to 
put  the  property  into  a  salable 
condition  to  protect,  so  far  as  pos- 
sible, the  lienors  and  shareholders 
from  financial  loss  and  disaster. 
Karn   v.    Rorer   Iron    Co.,    86    Va. 
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court  when  the  receiver  is  appointed.  And  it  is  logical 
that  inasmuch  as  the  administrative  expenses  of  the 
receivership  are  a  charge  upon  the  property,  if  the  in- 
come is  insufficient,  that  the  court  may  allow  its  receiver 
to  obtain  the  money  for  use  when  needed  for  such  admin- 
istrative expenses  by  borrowing  it  and  allowing  to  the 
lender  the  lien  which  would  be  accorded  to  the  receiver 
if  he  advanced  the  funds  himself.  Such  in  effect  is  the 
situation.  The  necessity  for  obtaining  the  money  in  such 
a  manner  must  be  imperative  and  paramount.^  The  true 
rule  governing  this  question  and  so  stated  as  to  cover 
those  cases  which  appear  to  be  exceptions  to  the  general 
rule  was  stated  by  Vice-Chancellor  Howell  in  a  New 
Jersey  case^  in  which  he  said:  ''Under  no  circumstances 
would  the  court  be  justified  in  authorizing  its  receiver  to 
borrow  money  and  make  the  obligation  thereof  a  first 
lien  on  the  property  of  a  private  corporation  by  the  dis- 
placement of  existing  liens  for  the  mere  purpose  of  con- 

754,  11  S.  E.  431.  See,  also,  Hul-  erty  from  deterioration  or  loss 
ings  V.  Jones,  63  W.  Va.  696,  704,  pending  the  dissolution  of  the  con- 
60  S.  E.  874.  Equity  generally  de-  cern,  the  final  adjustment  of  its 
clines  to  authorize  the  issuance  of  business  affairs,  and  the  settle- 
such  certificates   to   improve,   fos-  "^^nt  of  the  receivership  accounts. 

,  J       ,  .     i  i        Beyond  that  point  the  lower  court 

ter,  or  develop  a  private  corporate  ^ 

has  not  yet  gone,  it  is  true,  but  it 

has  prepared  the  way  for  further 
priority  incumbrances.  That 
tors  whose  rights  may  injuriously  ^^urse,  if  pursued,  eventually  may 
be  affected.  So  far  as  we  have  ^.^oUy  deprive  the  secured  credi- 
been  able  to  discover,  no  court  tors  of  the  benefit  of  their  invest- 
other  than  the  Supreme  Court  of  ment  and  amount  to  a  confiscation 
Texas  has  assumed  the  right  to  of  valuable  property  rights.  In 
displace  liens  against  the  property  other  words,  the  security  may  be- 
of  a  public  service  corporation,  come  entirely  exhausted  by  prefer- 
other  than  railroads  and  other  ential  certificates  and  the  mort- 
public  carriers,  without  the  con-  gage  security  wholly  destroyed." 
sent  of  the  mortgagee,  except  3  Lockport  Felt  Co.  v.  United 
only  to  the  extent  of  necessary  Box,  etc.,  Co.,  74  N.  J.  Eq.  686,  70 
expenditures    incident   to    the    ad-  Atl.   980. 

ministration  of  the   corporate  as-  -i  Lockport    Felt    Co.    v.    United 

sets,  the  preservation  of  the  prop-  Box,  etc.,  Co.,  supra. 


enterprise,  and  thereby  defer  prior 
liens  without  the  consent  of  credi- 
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tinuing  tlic  business  in  which  the  company  was  engaged, 
unless  possibly  in  a  case  in  which  it  satisfactorily  ap- 
peared that  the  continuation  of  the  business  was  abso- 
lutely essential  to  the  preservation  of  the  property  in 
the  receiver's  custody.  In  the  case  of  a  private  corpora- 
tion this  necessity  is  made  the  criterion." 

Cases  arising  in  the  bankruptcy  court  are  not  prece- 
dent on  this  point  in  chancery  receiverships  for  the 
reason  that  under  the  Bankruptcy  Act,  a  bankruptcy 
receiver  is  authorized  to  continue  the  business  and  that 
under  such  an  authority,  it  would  necessarily  follow  that 
the  court  would  be  permitted  to  issue  receiver's  certifi- 
cates under  circumstances  not  permissible  in  equity 
cases. '^ 

§  554.     Effect  of  Statutory  Provisions  on  the  Subject. 

In  so  far  as  statutes  may  exist  on  the  subject  they  are 
probably  mere  declarations  of  the  common  law  upon  the 
subject  and  w^ould  only  relieve  any  uncertainty  which 
might  exist  as  to  the  rule  on  the  subject. 

Statutes  which  would  attempt  to  give  the  court  the 
right  to  issue  receiver's  certificates  in  the  case  of  private 
corporations  for  the  purpose  of  operating  the  business 
regardless  of  the  necessity  of  such  operation  as  a  means 
of  preservation  and  making  such  certificates  a  first  lien 
without  the  consent  of  the  holders  of  vested  liens  on  the 
receivership  property,  would  be  of  very  doubtful  con- 
stitutionality as  violative  of  contract  rights.  Under  a 
statute  which  provides  ''Courts  of  equity  shall  have  full 
power,  on  good  cause  shown,  to  dissolve  or  close  up  the 
business  of  any  corporation,  to  appoint  a  receiver  there- 
for, who  shall  have  authority  by  the  name  of  the  receiver 
of  such  corporation  (giving  the  name)  to  sue  in  all  courts, 
and  to  do  all  things  necessar}'  to  closing  up  its  atfairs  as 

5  In  re  Erie  Lumber  Co.,  150  Fed.  817,  828. 
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commanded  by  the  decree  of  the  court, ' '  it  has  been  held 
that  the  court  is  not  authorized  to  issue  receiver's  certifi- 
cates making  them  a  first  lien.^ 

§  555.    Effect  of  Obtaining  Consent  of  Lienholders  to  Issuance 
of  Certificates. 

The  fact  is  that  receiver's  certificates  are  often  issued 
in  the  cases  of  private  corporations  for  the  purpose  of 
continuing  the  operation  of  the  business,  but  it  will  be 
found  in  most  cases,  excepting  those  coming  within  the 
exceptions  to  the  general  rule,  that  the  consent  of  lien- 
holders  to  such  issuance  has  been  obtained,^  and  that  the 


1  Standley  v.  Hendrie,  etc.,  Mfg. 
Co.,  27  Colo.  331,  61  Pac.  600. 

1  In  Hooper  v.  Central  Trust  Co., 
81  Md.  559,  32  Atl.  505,  29  L.  R.  A. 
262,  which  is  an  extreme  case 
against  the  issuance  of  receiver's 
certificates,  the  court  said:  "Where 
tlie  property  of  private  corpora- 
tions or  of  individuals  has  been 
placed  in  the  hands  of  a  receiver, 
all  expenses  for  safekeeping  and 
preservation  are  properly  payable 
out  of  the  income,  if  there  be  any, 
or  if  there  be  none,  then  out  of 
the  proceeds  of  the  corpus  of  the 
estate  when  sold,  but  this  neces- 
sary power  by  no  means  includes 
authority  in  such  instances  to  al- 
low the  creation  of  liens  through 
tile  medium  of  receivers'  certifi- 
cates, which  will  take  priority  over 
existing  antecedent  liens.  Exten- 
sive as  are  the  powers  of  these 
courts  of  equity,  they  do  not  au- 
thorize the  chancellor  to  thus  im- 
pair the  force  of  solemn  obliga- 
tions and   destroy  vested   rights." 

See,  also,  Perrin,  etc.,  Printing 
Co.  V.  Cook  Hotel,  etc.,  Co.,  118 
Mo.  App.  44,  93  S.  W.  337. 

A  court  of  equity  can  not  direct 
II  Rec— 101 


the  receiver  of  a  private  corpora- 
tion to  issue  receiver's  certificates, 
which  shall  take  priority  over  all 
other  claims  against  the  coi'pora- 
tion,  without  the  consent  of  such 
other  claimholders.  Cronan  v. 
District  Court  of  Kootenai  County, 
15  Ida.  J84,  96  Pac.  768. 

In  Wood  V.  Guarantee  Trust, 
etc.,  Co.,  128  U.  S.  416,  32  L.  Ed. 
472,  9  Sup.  Ct.  131,  the  court  said: 
"The  doctrine  of  Fosdick  v.  Schall, 
99  U.  S.  235,  25  L.  Ed.  339,  has 
never  yet  been  applied  in  any  case 
except  that  of  a  railroad.  The 
case  lays  great  emphasis  upon 
consideration  that  a  railroad  is  a 
peculiar  property,  of  a  public  na- 
ture, and  discharging  a  public 
work.  There  is  a  broad  distinc- 
tion between  such  a  case  and  that 
of  a  purely  private  concern.  We 
do  not  undertake  to  decide  the 
question  here,  but  only  point  it 
out." 

The  court  can  not  without  the 
consent  of  the  creditors,  whose 
lines  would  be  affected  thereby, 
authorize  the  issuance  of  receiv- 
er's certificates  for  the  purpose 
of   carrying  on   or  improving  the 
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operation  of  the  business  appeared  to  be  the  most  prac- 
tical way  of  preserving  the  value  of  the  property.  But 
it  would  be  doubtful  whether  such  certificates  could  be 
issued  as  against  the  objection  of  unsecured  creditors 
where  the  purposes  were  to  pay  expenses  of  operation 
and  the  necessity  for  such  operation  as  a  means  of  preser- 
vation were  doubtful.  In  a  recent  case  the  enterprise 
consisted  of  chemical  processes  for   the   extraction   of 


business  of  the  company.  Decker 
V.  Berner's  Bay  Min.  Co.,  3  Alaska 
280;  International  Trust  Co.  v. 
United  Coal  Co.,  27  Colo.  246,  83 
Am.  St.  Rep.  59,  60  Pac.  621; 
Standley  v.  Hendrie,  etc.,  Mfg.  Co., 

27  Colo.  331,  61  Pac.  600;  Belknap 
Sav.  Bank  v.  Lamar  Land,  etc.,  Co., 

28  Colo.  326,  64  Pac.  212;  Lamar 
Land,  etc.,  Co.  v.  Belknap  Sav. 
Bank,  28  Colo.  344,  64  Pac.  210; 
Central  Trust,  etc.,  Co.  v.  Chester 
County  Electric  Co.,  9  Del.  Ch.  247, 
80  Atl.  801;  Hooper  v.  Central 
Trust  Co.,  81  Md.  559,  29  L.  R.  A. 
262,  32  Atl.  505;  Lockport  Felt  Co. 
V.  United  Box  Board,  etc.,  Co.,  74 
N.  J.  Eq.  G8G,  70  Atl.  980;  Raht  v. 
Attrill,  106  N.  Y.  423,  60  Am.  Rep. 
456,  13  N.  E.  282;  Wiggins  v. 
Neversink  Light,  etc.,  Co.,  47 
Misc.  Rep.  315,  93  N.  Y.  Supp.  853; 
Matter  of  Westchester  County 
Brewery,  73  Misc.  Rep.  352,  131 
N.  Y.  Su])p.  16;  see,  also,  the  note 
to  American  Trust,  etc..  Bank  v. 
McGettigan,  71  Am.  St.  Rep.  345, 
379;  Farmers'  Loan  &  Trust  Co. 
V.  Grape  Creek  Coal  Co.,  50  Fed. 
481,  16  L.  R.  A.  603;  Fidelity  Ins., 
Co.,  V.  Roanoke  Iron  Co.,  68  Fed. 
623;  Newton  v.  Eagle,  etc.,  Mfg. 
Co.,  76  Fed.  418;  Doe  v.  North- 
v.estern  Coal,  etc.,  Co.,  78  Fed.  62; 
Baltimore  Bldg.,  etc.,  Assn.  v.  Al- 
derson,   90   Fed.   142,   32   C.   C.   A. 


542;  International  Trust  Co.  v. 
Decker,  152  Fed.  78,  81  C.  C.  A. 
302,  11  L.  R.  A.  (N.  S.)  152;  No- 
well  V.  International  Trust  Co., 
169  Fed.  497,  94  C.  C.  A.  589;  In- 
ternational Trust  Co.  V.  Decker 
Bros.,  152  Fed.  78,  81  C.  C.  A.  302, 
11  L.  R.  A.  (N.  S.)  152  (re-affirmed 
in  Nowell  v.  International  Trust 
Co.,  169  Fed.  497,  505,  94  C.  C.  A. 
589). 

In  respect  to  what  might  be 
termed  commercial  corporations, 
a  court  of  equity  will  not  without 
consent  of  existing  lien-holders 
issue  receiver's  certificates,  dis- 
placing prior  liens,  save  to  the  ex- 
tent actually  required  for  neces- 
sary expenditures  incident  to  ad- 
ministering the  assets  and  pre- 
serving the  property  from  deteri- 
oration pending  the  winding  up  of 
the  business  and  the  settlement  of 
the  receivership. 

Baltimore  Bldg.,  etc.,  Assn.  v. 
Alderson,  90  Fed.  142,  32  C.  C.  A. 
542,  wherein  the  circuit  court  of 
appeals  said:  "In  the  case  of 
private  corporations  the  court  can 
not  authorize  the  issue  of  receiv- 
er's certificates  for  the  purpose  of 
improving,  adding  to,  or  carrying 
on  the  business  of  the  company 
without  first  having  the  consent  of 
creditors  whose  liens  would  be 
affected  thereby." 
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rosin  and  turpentine  from  the  stumps  of  cut  down 
forests.  The  chances  for  success  seemed  optimistic  and 
85  per  cent  of  the  creditors  joined  in  the  request  for  the 
issuance  pf  receiver's  certificates  to  continue  the  finan- 
cing of  the  company,  while  80  per  cent  of  the  creditors 
agreed  to  underwrite  the  certificates,  while  only  one 
creditor  with  a  small  claim  objected.  The  court  directed 
the  issuance  of  the  certificates  but  ordered  the  payment 
of  the  claim  of  the  objecting  creditor.^  The  propriety  of 
every  expenditure  by  the  receiver  in  respect  to  the  prop- 
erty under  his  charge  is  to  be  determined  by  the  neces- 
sity for  preserving  the  trust  estate.^  ,_  ..rrtti,-^^.    •. 

§  556.    What  Constitutes  Purposes  of  Preservation  Sufficient 
to  Support  Issuance  of  Certificates. 

It  may  be  said  that  each  case  is  a  rule  by  itself  as  far 
as  the  question  whether  an  issue  of  receiver's  certificates 
is  warranted  under  the  rules  of  law.  Undoubtedly,  it 
being  a  question  of  fact  depending  upon  the  nature  of 
the  receivership  property  and  circumstances  connected 
with  it,  the  discretion  of  the  court  is  of  considerable  lati- 
tude. The  general  rule  is  that  the  purpose  for  which  re- 
ceiver's certificates  may  be  issued  must  be  germane  to  the 
objects  of  the  receivership  and  necessary  to  the  proper 
administration  of  the  trust.^  A  receiver  authorized  to 
continue  the  business  as  a  going  concern  has  power  to  en- 
ter into  such  contracts  as  are  usual  and  customary  in  the 

2  B.  Borchardt  Co.  v.  Yaryan  ing  reason  for  the  validity  of  the 
Naval  Stores  Co.,  206  Fed.  366.  action:     "It  was  necessary  to  raise 

3  Shaw  v.  Little  Rock,  etc.,  Ry.  money  in  some  way  to  protect 
Co.,  100  U.  S.  605,  25  L.  Ed.  757.  ^^^  property   from  destruction  or 

T     T.-            T,          T        r.       c^  TT  serious  injury,  and  to  put  it  into 

In  Karn  V.  Rorer  Iron  Co.,  86  Va.  ,   ,,              ,.'.                ,      , 

salable  condition,  and  the  onlv 
754,  11  S.  E.  431.  the  court  au-  p.^cticable  mode  of  accomplishing 
thorized  its  receiver  to  borrow  ^h^t  object  was  by  issuing  re- 
money  on  its  certificates,  making  ceiver's  certificates." 
them  a  first  lien,  to  preserve  the  i  See  Rochester  Trust,  etc.,  Co. 
property  from  destruction  and  the  v.  Oneonta,  etc.,  R.  Co.,  122  App. 
court  of  appeals  gave  the  follow-  Div.  193,  107  N.  Y.  Supp.  237,  241. 
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business.^  As  was  said  in  one  case,^  ''The  court  should 
be  satisfied  by  a  preponderance  of  circumstances  that  no 
other  course  could  be  successfully  adopted,  and  that  prac- 
tical ruin  would  ensue  if  the  authority  were  withheld.  All 
the  facts  should  be  exhibited  which  make  the  necessity 
apparent,  all  the  parties  affected  should  be  notified,  and 
a  full  hearing  accorded  to  all  objectors." 

We  will,  in  sections  immediately  following,  show  the 
application  of  these  rules  in  practice. 

§  557.     For  Purpose  of  Preventing  Loss  Through  Forfeiture, 
Reversion  or  Other  Disastrous  Default. 

Where  a  receivership  property  is  one  of  considerable 
value  and  on  account  of  its  want  of  funds  it  is  liable  to 
be  lost  through  a  prospective  foreclosure  for  failure  to 
keep  up  insurance  and  maintain  a  watchman  to  care  for 
the  property  during  its  idleness,  it  is  held  that  the  issu- 
ance of  receiver's  certificates  to  raise  funds  to  pay  such 
charges  is  in  fact  one  for  its  preservation  and  a  proper 
exercise  of  the  power  of  the  court  to  order  their  issu- 
ance.^ Another  case  illustrating  the  same  principle  of 
law  was  one  in  which  such  certificates  were  sustained 
where  they  were  issued  to  prevent  the  forfeiture  of  cer- 
tain lands  granted  to  the  company  by  an  act  of  Congress 
upon  condition  that  the  company  complete  a  certain  canal 
within  a  prescribed  time.-     So  also  where  the  receiver- 

2  Gay  V.  Hudson  River  Electric  S.  E.  772,  receivers  of  a  man- 
Power  Co.,  173  Fed.  1003  (order  ufacturing  plant  were  author- 
affirmed,  177  Fed.  1003,  100  C.  C.  A.  ized  to  sell  receivers'  certificates, 
665).  estimated  as  adequate  to  complete 

3  Lockport  Felt  Co.  v.  United  the  plant,  they  to  constitute  a  first 
Box  Board  &  Paper  Co.,  74  N.  J.  lien  on  the  assets  and  Income  of 
Eq.  686,  70  Atl.  980.  the  corporation. 

1  Porch  V.  Agnew  Co.  (N.  J.),  57  2  Lockport    Felt    Co.    v.    United 

Atl.    546;     Lockport    Felt    Co.    v.  Box  Board  &  Paper  Co.,  74  N.  J. 

United    Box    Board    &    Paper   Co.,  Eq.  686,  70  Atl.  980;  but  see  Raht 

74  N.  J.  Eq.  686,  70  Atl.  980.  v.   Attrill,    106   N.   Y.   423,   60   Am. 

In   Lazear  v.   Ohio  Valley   Steel  Rep.  456,   13  N.  E.   282,  where  an 

Foundry    Co.,    65   W.    Va.    105,    63  issue  of  receiver's   certificates   to 


receiver's  certificates.  1605 

ship  property  consisted  mostly  of  valuable  leases,  such 
certificates  have  been  issued  to  preserve  the  leases  from 
forfeiture.^ 

§  558.     Effect  of  Peculiar  Character  of  Oil  and  Mining  Prop- 
erties. 

As  was  shown  in  our  discussion  of  receiverships  of  oil 
and  mining  properties,  such  properties  on  account  of 
peculiar  working  conditions  are  often  surrounded  with 
conditions  and  circumstances  which  make  their  con- 
tinued operation  imperative  as  a  means  of  preservation.^ 
The  decisions  upon  the  issuance  of  receiver's  certificates 
in  cases  of  this  character  are  in  apparent  conflict  with 
the  idea  that  a  necessity  for  operation  may  in  fact  exist 
but  the  conflict  is  not  real  except  in  so  far  as  courts  re- 
fusing to  issue  receiver's  certificates  may  have  declared 
that  they  had  no  authority  to  issue  them  for  operation 
purposes  when  in  fact  their  refusal  was  based  upon  the 
ground  that  the  status  of  the  particular  property  was 
such  that  it  was  proper  to  refuse  to  issue  certificates 
because  of  no  real  necessity  for  such  action. 

The  issuance  of  receiver's  certificates  have,  however, 
been  refused  in  receiverships  involving  mining  proper- 
ties in  a  number  of  instances  and  upon  the  ground  of 
want  of  authority,-  although  they  have  been  issued  with 

pay  employees  who  threatened  to  Decker  Bros.,  152  Fed.  78,  81  C.  C. 

destroy  and  burn  the  property,  a  A.   302,   11    L.    R.  A.    (N.   S.)    152; 

hotel  building,  was  held  improper.  Fidelity  Ins.,  etc.,  Co.  v.  Roanoke 

in  that  there  was  a  legal  remedy.  Iron    Co.,    68    Fed.    623;    Farmers' 

Jerome  v.  McCartei-,  94  U.  S.  734,  Loan,    etc.,    Co.    v.    Grape    Creek 

24  L.  Ed.  136.     As  illustrating  the  Coal  Co.,  50  Fed.  481,  16  L.  R.  A. 

same  principle  see,  also,  Kennedy  603;  Nowell  v.  International  Trust 

V.  St.  Paul,  etc.,  R.  Co.,  2  Dill  448,  Co.,  169  Fed.  497,  94  C.  C.  A.  589; 

14  Fed.  Cas.  No.  7706.  Dalliba  v.  Winschell,  11  Ida.  364, 

3  Ball     V.     Improved     Property,  114  Am.  St.  Rep.  267,  82  Pac.  107; 

etc.,  Co.,  247  Fed.  645,  159  C.  C.  A.  Merriam    v.    Victory    Placer    Min. 

547.  Co.,  37  Or.  321,  56  Pac.  75,  58  Pac. 

1  See  section  508  et  seq.,  supra.  37,    60    Pac.    997    (in    regard    to    a 

2  International      Trust     Co.      v.  placer    property,    a    character    of 


1606 


LAW   OF   RECEIVERS. 


a  limited  priority  in  at  least  one  case,  the  court  stating 
that  although  they  were  subordinate  to  a  certain  mort- 


property  rarely  requiring  opera- 
tion like  a  deep  mine).  See,  also, 
International  Trust  Co.  v.  United 
Coal  Co.,  27  Colo.  246,  83  Am.  St. 
Rep.  59,  60  Pac.  621. 

In  Farmers'  Loan  &  T.  Co.  v. 
Grape  Creek  Coal  Co.,  50  Fed. 
481,  16  L.  R.  A.  603,  Judge  Gres- 
ham,  after  discussing  the  right  of 
the  court  to  deal  with  public  corpo- 
rations, said:  "Private  corpora- 
tions owe  no  duty  to  the  public, 
and  their  continued  operation  is 
not  a  matter  of  public  concern. 
It  is  only  against  railroad  mort- 
gages that  the  Supreme  Court  of 
the  United  States  has  sustained 
orders  by  giving  priority  to  receiv- 
er's  certificates  representing  par- 
ticular indebtedness,  and,  as  al- 
ready stated,  then  only  on  prin- 
ciples having  no  application  to  a 
mortgage  executed  by  a  private 
corporation  owing  no  duty  to  the 
public." 

But  in  Stacey  v.  McNicholas,  76 
Or.  167,  144  Pac.  96,  148  Pac.  67,  a 
receiver  was  appointed  over  a 
mining  property,  evidently  an  hy- 
draulic placer,  and  the  receiver 
was  directed  to  operate  the  same. 
Objection  was  made  to  the  pay- 
ment of  receivership  expenses,  in- 
cluding operations,  which  were 
represented  by  receivers'  certifi- 
cates. The  court  approved  the  ex- 
penses incurred  for  attorneys' 
fees,  labor,  and  supplies  necessary 
in  order  to  care  for  and  preserve 
the  ditches,  machinery,  and  other 
property  of  the  mine,  but  refused 
to  give  its  approval  to  operating 
expenses,  saying:  "As  to  the 
debts   contracted   by   the  receiver 


in  carrying  on  the  business  of  the 
Old  Channel  Hydraulic  Mines 
Company  and  operating  the  mine, 
the  rule  announced  by  this  court 
in  Investment  Corp.  v.  Hospital, 
40  Or.  523,  at  page  532,  64  Pac. 
644,  56  L.  R.  A.  627,  67  Pac.  194, 
should  be  applied.  In  appointing 
a  receiver  of  a  corporation  not 
quasi-public  in  character,  or  au- 
thorizing its  receiver  to  continue 
its  business,  a  court  of  equity  has 
no  power,  in  the  absence  of  the 
consent  of  prior  contract  lien 
creditors,  to  decree  that  the  in- 
debtedness of  the  defendant  Old 
Channel  Hydraulic  Mines  Com- 
pany shall  take  precedence  over 
such  prior  contract  liens  as  the 
mortgage  held  by  Browning  as 
trustee.  As  said  by  Mr.  Chief 
Justice  Bean  in  Investment  Co.  v. 
Hospital,  supra,  40  Or.  at  page 
533,  67  Pac.  at  page  195  (56  L.  R. 
A.  627): 

"  'But  under  none  of  the  author- 
ities is  a  court  authorized  to  thus 
displace  contract  liens  upon  the 
property  of  individuals  or  private 
corporations.' 

"Any  other  rule  would  open  the 
way  to  Impair  solemn  obligations 
and  destroy  vested  rights.  The 
authority  to  displace  prior  con- 
tract liens  is  an  exception  and  not 
the  rule.  This  extraordinary 
power  is  ordinarily  exercised  by 
a  court  of  equity  only  as  against 
parties  who  seek  its  aid,  and  is 
usually  restricted  to  cases  of  rail- 
roads and  other  like  corporations 
of  a  quasi-public  character.  It 
can  not  be  extended  so  as  to  give 
unsecured  creditors  of  an  ordinary 
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gage  upon  the  property,  the  certificate  holders  would  have 
a  valid  claim  against  the  corporation  itself  since  the  pro- 
coeds  had  been  expended  in  the  development,  preserva- 
tion and  betterment  of  the  property  with  the  consent  of 
the  officers  of  the  corporation  itself.^ 

And  it  has  also  been  held  that  where  the  proceeds  of 
receiver's  certificates  were  used  by  the  receiver  of  an 
iron  company  to  purchase  raw  material,  they  stand  in 
the  same  rank  as  debts  of  that  character.^  In  another 
case^  where  the  receivership  property  consisted  of  a 
mine  and  a  railroad,  the  preservation  of  both  of  which 


corporation  preference  over  prior 
contract  liens.  34  Cyc.  356;  Mer- 
riam  v.  Victory  Mining  Co.,  37  Or. 
321,  56  Pac.  75,  58  Pac.  37,  60  Pac. 
997;  McCornack  v.  Salem  Ry.  Co., 
34  Or.  543,  56  Pac.  518,  1022;  Wood 
V.  Guarantee  Trust  Co.,  128  U.  S. 
416,  9  Sup.  Ct.  131,  32  L.  Ed.  472; 
Hanna  v.  State  Trust  Co.,  70  Fed. 
2,  16  C.  C.  A.  586,  30  L.  R.  A.  201; 
Farmers'  Loan  &  Trust  Co.  v. 
Grape  Creek  Coal  Co.  (C.  C.)  50 
Fed.  481,  16   L.   R.  A.  603. 

"The  claims  for  expenses  in 
operating  the  mines,  not  shown  to 
be  necessary  for  the  care  and 
preservation  of  the  property, 
should  be  paid,  as  far  as  possible, 
from  the  income  realized  from  the 
mine.  In  equity  all  the  funds  so 
obtained  should  first  be  applied 
to  such  payment,  and  if  any  part 
thereof  has  been  diverted  or  ap- 
plied for  other  purposes,  either  in 
the  payment  of  the  fees  of  the 
receiver  or  other  expenses  in- 
curred in  caring  for  the  property, 
the  matter  should  be  corrected, 
and,  if  not  paid,  an  equal  amount 
should  be  declared  a  first  lien 
upon  the  property  in  question  and, 
when   realized   from  the   proceeds 


thereof,  applied  to  such  payment. 
If  any  balance  of  such  operating 
expenses  remains  unsatisfied,  it 
should  share  with  other  like 
claims." 

3  Decker  v.  Berner's  Bay  Mining 
Co.,  3  Alaska  280. 

4  In  re  J.  B.  &  J.  M.  Cornell  Co., 
201  Fed.  381. 

If  a  manufacturing  plant  and 
property  intended  for  use  therein 
are  in  the  hands  of  a  receiver,  the 
court  has  power  to  direct  the  dis- 
charge of  threatened  incum- 
brances and  to  have  its  accumu- 
lated raw  material  manufactured 
into  marketable  product,  and  to 
this  end  can  authorize  the  re- 
ceiver to  contract  debts  and  to 
issue  receiver's  certificates  there- 
for, and  to  order  them  paid  out  ot 
the  product  thus  manufactured. 
American  Pig  Iron,  etc.,  Co.  v. 
German,  126  Ala.  194,  85  Am.  St. 
Rep.  21,  28  So.  603. 

">  Karn  v.  Rorer  Iron  Co.,  86  Va. 
754,  11  S.  E.  431.  See,  also,  Cen- 
tral Trust  Co.  V.  Pittsburg,  S.  & 
N.  R.  Co.,  52  Misc.  Rep.  195,  101 
N.  Y.  Supp.  837;  Osborne  v.  Big 
Stone,  etc.,  Co.,  96  Va.  58,  30  S.  E. 
446. 
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was  essential  in  order  to  place  value  on  tlie  property, 
the  issuance  of  certificates  was  allowed,  the  court  saying: 
^'It  was  necessary  in  some  way  to  raise  money  to  pre- 
serve the  property  from  destruction  or  serious  injury 
and  to  put  it  in  salable  condition,  and  the  only  practical 
mode  of  accomplishing  the  fact  was  by  issuing  receiver's 
certificates, ' ' 

In  a  recent  case"  from  West  Virginia  the  court  in  an  oil 
receivership  case,  in  which  some  of  the  property  con- 
sisted of  oil  leases,  allowed  receiver's  certificates  to  have 
a  priority  over  the  lien  of  a  mortgage  upon  the  theory 
that  the  expenditure  of  the  proceeds  of  the  certificates 
had  saved  the  oil  leases  from  lapsing.  The  court,  though 
disapproving  of  the  use  of  receiver's  certificates  for  the 
general  purpose  of  operation,  recognized  the  principle 
that  a  condition  of  affairs,  especially  in  regard  to  an  oil 
property,  could  exist  which  would  make  drilling  opera- 
tions essential  for  the  preservation  of  the  property  itself. 
The  court,  speaking  through  Justice  Lynch,  in  discuss- 
ing the  situation  said : 

''Equity  is  so  zealous  in  protecting  the  rights  of  Henors 
that  it  will  not  tolerate  court  administration  of  private 
property  through  a  receivership  beyond  the  briefest  pos- 
sible period  necessary  to  put  the  property  into  a  reason- 
able marketable  condition.  It  will  not  permit  a  pro- 
longed sequestration  of  the  property  to  the  probable 
injury  and  detriment  of  mortgagees,  such  injury  and 
detriment  as  must  necessarily  result  from  the  great  lati- 
tude allowed  by  the  decree  in  this  case,  if  carried  to  its 
fullest  extent.  The  power  granted  to  incumber  by  oper- 
ating expenses  and  by  the  drilling  of  additional  wells, 
except  to  meet  the  imperative  necessities  of  the  situa- 
tion, and  the  appropriation  of  the  income  to  meet  these 
expenses,  and,  when  this  is  exhausted,  to  displace  the 
liens  by  receiver's  certificates,  can  not  result  otherwise 

6  McDermott  v.  Fentress  Gas  Co.  (W.  Va.),  95  S.  E.  841. 
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tlian  detrimentally  to  the  riglits  and  interests  of  the 
secured  creditors,  if  continued  longer  than  reasonably 
necessary  to  obtain  a  fair  market  value  for  the  estate  of 
the  insolvent  corporation.  The  riglits  of  lienors  are  para- 
mount to  the  rights  of  unsecured  creditors,  and  their 
rights  are  superior  to  the  rights  of  stockholders." 

In  the  above  case  the  Supreme  Court  upheld  the  re- 
ceiver's certificates  issued  to  conduct  absolutely  essential 
drilling  operations,  but  intimated  its  disapproval  of  the 
use  of  such  certificates  for  production  purposes.  The 
case  does  not  indicate  whether  the  property  was  threat- 
ened with  probable  damage  from  adjacent  well.  In  our 
opinion  the  case  just  referred  to  states  the  correct  legal 
principles  applicable  in  an  oil  or  mining  case  and,  al- 
though there  are  a  number  of  decisions  holding  that  the 
court  has  no  authority  to  issue  receiver's  certificates  for 
mine  operations,  we  believe  that  a  proper  consideration 
of  those  cases  will  show  that  such  expressions  were  un- 
necessary to  the  decision  and  that  in  all  the  cases  men- 
tioned the  court  properly  exercised  its  jurisdiction  in 
determining  that  there  was  no  necessity  for  the  issuance 
of  receiver's  certificates  in  the  instant  cases. 

§  559.    For  What  Ordinary  Debts  Certificates  May  Be  Issued. 

Receiver's  certificates  creating  a  f^rst  lien  will  not 
be  issued  for  supplies  furnished  a  private  corporation 
prior  to  the  receivership  and  where  no  lien  existed  there- 
for and  there  had  been  no  diversion  of  income  to  the  use 
or  benefit  of  the  mortgage  bondholders.^  Of  course  re- 
ceiver's certificates  may  be  issued  for  ordinary  expenses 

1  Bernard    v.    Union    Trust    Co.,  Receiver's  certificates  issued  in 

159   Fed.  620,  86  C.  C.  A.  610,  16  payment  of  ordinary  debts  can  not 

L.  R.  A.  (N.  S.)  1118;  Union  Trust  be  awarded  priority.     Laughlin  v. 

Co.  V.  Southern  Sawmills  &  Lum-  United  States,  etc.,  Stock  Co.,  64 

ber  Co.,  166  Fed.  193,  92  C.  C.  A.  Fed.  25,  26. 
101. 


1610  LAW   OF    RECEIVERS, 

of  the  receivership  since  such  expenses  would  have  a 
natural  priority  over  other  debts.- 

§  560.     In  Receivership  Over  an  Estate  of  a  Decedent. 

Where  a  receiver  has  been  appointed  over  an  estate 
while  in  process  of  probate,  receiver's  certificates  will 
not  be  issued  to  pay  expenses  incurred  by  the  wife  of 
decedent,  who  was  administratrix,  in  discharging  mort- 
gages, paying  funeral  and  other  expehses  of  the  estate.^ 

4.  General  Requirements  for  Issuance  and  Sale. 

§  561.    Nature  of  Discretionary  Power  of  Courts  in  Issuing 
Certificates. 

The  general  rule  in  respect  to  the  discretion  to  be  exer- 
cised by  the  courts  in  issuing  receiver's  certificates  is 
that  inasmuch  as  the  power  to  issue  them  is  an  extraor- 
dinary one  and  liable  to  abuse,  it  should  be  exercised 
only  with  the  utmost  caution,^    The  matter  of  issuance  of 

2  In  Fidelity  Ins.,  Trust  &  Safe  Johnston,  53  Ala.  237;  Vi^allace  v. 
Deposit  Co.  V.  Roanoke  Iron  Co.,  Loomis,  97  U.  S.  146,  24  L.  Ed. 
68  Fed.  623,  624,  it  was  held  re-  895;  Jerome  v.  McCarter,  94  U.  S. 
ceiver's  certificates  could  only  734,  24  L.  Ed.  136;  Hoover  v.  Mont- 
create  a  first  lien  when  for  neces-  clair  &  G.  L.  R.  Co.,  29  N.  J.  Eq. 
saries.  4;  Smith  v.  McCullough,  104  U.  S 

1  Fisher    v.    Southern    Loan    &  25,  26  L.  Ed.  637;   Miltenberger  v. 

Trust   Co.,   138   N.    C.   90,    102,   50  Logansport,  C.  &  S.  W.  R.  Co.,  106 

S.  E.  592.  U.  S.  286,  27  L.  Ed.  117,  1  Sup.  Ct. 

1  Title     Ins.     &     Trust     Co.     v.  140;   Street  v.  Maryland  C.  R.  Co., 

California    Development    Co.,    171  59  Fed.  25. 

Cal.  227,  152  Pac.  564;  Newbold  v.  The    power   to    issue    receivers' 

Peoria,  etc.,  R.  Co.,  5  111.  App.  367;  certificates    "should    be    exercised 

State  V.  Edgefield,  etc.,  R.  Co.,  6  with  the  utmost  caution,  prudence 

Lea    (Tenn.)    353;    Lockport    Felt  and    reserve,    and    never    without 

Co.  V.  United  Box  Board  &  Paper  giving  those  whose   interests  are 

Co.,  74  N.  J.  Eq.  686,  70  Atl.  980.  to  be  affected  the  opportunity  to 

They    are    authorized    with    the  be   heard."     Osbojs^ne   v.   Bigstone 

greatest  caution  by  the  court  and  Gap    Colliery    Co.,    96    Va.    58,    30 

only  when  the  necessity  therefor  S.  E.  446. 

is    clear   and    their    propriety   not  In  Kneeland  v.  American  Loan 

seriously    questioned.      Meyer    v.  &  T.  Co.,  136  U.  S.  89,  10  Sup.  Ct. 
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such  certificates  is  so  largely  in  the  discretion  of  the 
presiding  judge  that  only  in  a  case  of  a  gross  abuse  of  his 
discretion  will  his  action  be  revised.^ 

This  discretionary  power  of  the  court  is  so  well  recog- 
nized that  in  most  cases  the  attack  upon  the  issue  is 
based  upon  some  jurisdictional  question  and  in  many 
cases  where  the  court  has  refused  to  issue  such  certifi- 


950,  34  L.  Ed.  379,  it  was  said: 
'"It  is  the  exception  and  not  the 
rule  that  such  priority  of  liens 
can  be  displaced.  We  emphasize 
this  fact  of  sacredness  of  contract 
liens  for  the  reason  that  there 
seems  to  be  growing  an  idea  that 
the  chancellor,  in  the  exercise  of 
his  equitable  power,  has  unlimited 
discretion  in  this  matter  of  the 
displacement  of  vested  liens." 

In  Farmers'  Loan  &  Trust  Co.  v. 
Burbank  Power,  etc.,  Co.,  196  Fed. 
539,  the  court  refused  to  order  the 
issuance  of  receiver's  certificates 
to  raise  money  to  reconstruct  a 
faulty  irrigation  system  against 
the  wishes  of  the  bondholders, 
saying:  "There  are  two  un- 
answerable objections  in  granting 
of  the  relief  prayed  for.  First,  I 
do  not  think  it  is  within  the 
power  or  jurisdiction  of  the  court 
to  do  so;  and,  second,  if  it  is 
within  the  power  of  the  court, 
sound  judicial  discretion  forbids 
its  exercise.  .  .  .  Furthermore, 
how  is  the  court  or  the  receiver 
to  carry  out  its  stupendous  task? 
Will  the  receiver  or  the  public 
service  commission  supervise  the 
work?  Will  the  work,  when  com- 
pleted, prove  beneficial  to  the 
property  or  add  one  dollar  to  its 
value?  If  the  past  plans  have 
proved   defective   and   insufficient, 


is  there  any  certainty  that  a  re- 
ceiver will  devise  better  ones? 
Counsel  for  the  state  has  argued 
that  the  plant  has  changed  hands 
three  or  four  times,  that  each  suc- 
ceeding owner  has  proved  more 
inefficient  than  the  last,  and  that 
the  desired  result  can  not  be  ac- 
complished through  private  enter- 
prise. Grant  all  this;  but  what 
assurance  has  the  court  that  its 
receiver  will  succeed  where  all 
others  have  failed?  If  the  diffi- 
culties encountered  by  these  pro- 
moters have  proved  so  great  that 
one  after  another  has  become 
bankrupt,  will  the  court  and  its 
receiver  do  better?  May  the 
court  not  find  itself  unable  to  re- 
deem its  certificates  and  its 
pledges?  The  court's  decree  can 
not  bring  water  from  the  river, 
its  mere  fiat  can  not  raise  funds, 
and  any  attempt  on  its  part  to 
carry  out  the  order  of  the  public 
service  commission  through  the 
agency  of  a  receiver  and  receiv- 
er's certificates,  under  the  circum- 
stances disclosed  by  this  record, 
would  be  injudicious  in  the  ex- 
treme and  a  gross  abuse  of  dis- 
cretion." 

2  Vandalia  v.  St.  Louis,  etc.,  R. 
Co.,  209  111.  73,  70  N.  E.  662;  New 
River  Lumber  Co.  v.  Tennessee 
Ry.  Co.,  136  Tenu.  661,  191  S.  W. 
334. 
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cates,  tlie  refusal  could  have  been  placed  upon  the 
ground  of  discretion  with  more  reason  than  upon  some 
supposed  want  of  authority. 

§562.     Necessity   for    Showing   Need   of   Certificates   Before 
Issuance. 

In  view  of  the  effect  of  receiver's  certificates  creating 
a  first  lien  upon  the  receivership  property  upon  prior 
liens,  it  is  naturally  proper  for  the  court  to  require  a 
satisfactory  showing  of  the  need  for  the  issuance  of  re- 
ceiver's certificates. 

A  detailed  statement  ought  to  be  submitted  to  the 
court  showing  the  sums  of  money  needed  and  for  what 
purposes  and  clear  proof  produced  of  the  correctness  of 
such  statement  and  necessity.^ 

In  case  the  issuance  of  receiver's  certificates  is  op- 
posed, the  court  should  not  issue  them  on  the  unsup- 
ported petition  of  the  receiver.-  In  the  case  of  the 
receiverships  of  railroads,  the  financial  condition  of  the 
receivership  railroad  is  generally  such  that  it  is  com- 
paratively easy  to  make  the  necessary  showing  for  an 
issue  of  certificates  and  in  most  instances  the  necessity 
is  so  apparent  that  the  principal  lienholders  generally 
unite  in  the  request  or  consent  to  the  issuance. 

§  563.    Necessity  for  Notice  to  Lienholders  Affected  by  Issu- 
ance. 

Notice  is,  of  course,  the  basis  of  all  legal  proceedings. 
In  the  consideration  of  the  question  of  notice  in  respect 
to  the  issuance  of  receiver's  certificates,  decisions  will 

The    question    whether    receiv-  charge  of  the  receivership.     Title 

er's   certificates   should   be   issued  Ins.,  etc.,  Co.  v.  California  Devel- 

and   whether  when  issued  should  opment  Co.,  171  Cal.  227,  152  Pac. 

be   given   priority   over   the   other  564. 

indebtedness  of  the  defendant,  is  i  Meyer  v.  Johnston,  53  Ala.  237. 

a    matter    resting    largely    in    the  -'  Illinois    Steel    Co.    v.    Ramsey, 

discretion    of    the    court    having  176  Fed.  S53,  100  C.  C.  A.  323 
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be  found  in  varying  form  stating  that  notice  is  essential 
and  that  the  lien  of  secured  creditors  can  not  be  dis- 
placed without  giving  them  notice.^  But  in  the  case  of  a 
large  railroad  company  or  other  large  corporation  having 
many  creditors,  with  various  forms  of  liens,  and  dis- 
persed throughout  a  large  district,  it  is  obvious  that  the 
receivership,  property  might  become  lost  or  destroyed  to 
an  irreparable  extent,  if  it  was  necessary  to  give  notice 
to  all  lienholders  prior  to  the  issuance,  desirable  as  such 
a  course  might  be.  Hence  the  rule  of  convenience  is  that 
the  court  will  order  the  issue  of  the  certificates  upon  a 
proper  showing  of  the  necessity  for  their  issuance  and 
leave  the  question  of  notice  for  a  subsequent  occasion  or 
upon  final  disposition  of  the  receivership.  The  funda- 
mental rule  in  this  respect  was  set  forth  in  the  leading 
case  of  Union  Trust  Co.  v.  Illinois  Midland  Railway  Co.,- 
as  follows: 


1  Bibber-White  Co.  v.  White 
River  Valley  Electric  R.  Co.,  115 
Fed.  786,  53  C.  C.  A.  282;  Bernard 
V.  Union  Trust  Co.,  159  Fed.  620, 
86  C.  C.  A.  610,  16  L.  R.  A.  (N.  S.) 
1118;  Laughlin  v.  United  States 
Rolling  Stock  Co.,  64  Fed.  25; 
Meyer  v.  Johnston,  53  Ala.  237; 
Snow  V.  Winslow,  54  Iowa  200,  6 
N.  W.  191;  Lockport  Felt  Co.  v. 
United  Box  Board  &  Paper  Co., 
74  N.  J.  Eq.  686,  70  Atl.  980;  Raht 
V.  Attrill,  106  N.  Y.  423,  60  Am. 
Rep.  456,  13  N.  E.  282;  Ex  parte 
Mitchell,  12  S.  C.  83;  State  v. 
Port  Royal,  etc.,  Ry.  Co.,  45  S.  C. 
464,  23   S.  E.  380. 

"Though  prior  notice  to  persons 
interested,  by  notifying  them  as 
parties,  first  requiring  them  to  be 
made  parties  if  they  are  not,  is 
generally  the  better  way,  yet 
many  circumstances  may  be  judi- 
cially equivalent  to  prior  notice." 
Crosby  v.  Morristown,  etc.,  R.  R. 


Co.  (Tenn.),  42  S.  W.  507;  Union 
Trust  Co.  V.  Illinois,  etc.,  Ry.  Co., 
117  U.  S.  434,  6  Sup.  Ct.  809,  29- 
L.   Ed.   963. 

The  holders  of  first  mortgage 
bonds  on  insolvent  street  railroad 
are  entitled  to  hearing  on  ques- 
tion whether  receiver's  certifi- 
cates should  be  issued  to  pay  for 
paving  street  between  tracks. 
Dorn  V.  Crank,  96  Cal.  381,  31  Pac. 
528. 

But  see  Sheffield,  etc.,  Ry.  Co. 
V.  Newman,  77  Fed.  787,  23  C.  C. 
A.  459,  holding  that  certificate 
holders  not  parties  are  not  bound. 

■■^  Union  Trust  Co.  v.  Illinois, 
etc.,  Ry.  Co.,  117  U.  S.  434,  455,  6 
Sup.  Ct.  809,  820,  29  L.  Ed.  963. 

It  is  not  essential  to  the  validity 
of  receivers'  certificates  in  a 
creditor's  suit  against  a  railroad 
company  that  security  holders 
whose  liens  are  displaced  should 
have    been   made    parties    by    the 
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''Consent  is  desirable,  but  it  is  seldom  x^i'^clicable, 
where  the  debts  exceed  the  value  of  the  property.  Though 
prior  notice  to  persons  interested,  by  notifying-  them  as 
parties,  first  requiring  them  to  be  made  parties  if  they 
are  not,  is  generally  the  better  way,  yet  many  circum- 
stances may  be  judicially  equivalent  to  prior  notice.  A 
full  opportunity,  as  in  this  case,  to  be  heard,  on  evidence, 
as  to  the  proyjriety  of  the  expenditures  and  of  making 
them  a  first  lien,  is  judicially  equivalent.  The  receiver, 
and  those  lending  money  to  him  on  certificates  issued  on 
orders  made  without  prior  notice  to  parties  interested, 
take  the  risk  of  the  final  action  of  the  court,  in  regard  to 
the  loans.  The  court  always  retains  control  of  the  mat- 
ter, its  records  are  accessible  to  lenders  and  subsequent 
holders,  and  the  certificates  are  not  negotiable  instru- 
ments." 

Thus  it  will  be  seen  that  this  power  of  a  court  to  issue 
receiver's  certificates  to  raise  money  for  the  necessary 
preservation  and  maintenance  of  a  railroad,  and  to  make 
such  certificates  a  prior  lien,  exists  without  the  consent 
of  or  notice  to  the  lienholders  although  such  authority  is 
always  subject  to  review  by  the  persons  affected.^ 

bill,  although  no  order  finally  af-  where  a  great  railroad  is  con- 
fecting  liens  should  be  made  with-  cerned,  the  most  disastrous  con- 
out  giving  the  holders  opportu-  sequences  might  result  from  the 
nity     to     be     heard.       American  '^elay  incident  to  such  a  hearing. 

„     ,      oi        n   T-.       J       n  D Barton  v.  Barbour,  104  U.  S.  126, 

Brake  Shoe  &  Foundry  Co.  v.  Pere  ' 

26  L.  Ed.  672.    And  if  a  hearing  is 

afterwards  granted  upon  the  mer- 
its before  the  certificates  are  ef- 

3  Central  Trust  Co.  v.  Pittsburg,  fectually  declared  to  be  a  proper 
S.  &  N.  R.  Co.,  223  N.  Y.  347,  119  Hen  upon  the  property,  no  incon- 
N.  E.  565.  venience  or  harm  can  come.     The 

In  Crosby  v.  Morristown,  etc.,  only  jjersons  to  take  any  risk  under 
R.  R.  Co.  (Tenn.),  42  S.  W.  507,  such  circumstances  are  the  hold- 
the  court  said:  "Where  practi-  ers  of  the  certificates,  inasmuch  as 
cable  it  would  be  best,  of  course,  these  instruments  are  not  negoti- 
that  the  hearing  should  be  had  able  securities,  and  are  taken  sub- 
before  the  certificates  are  ordered;  ject  to  the  act  of  the  court." 
but   it   can   readily   be    seen  that,  And  in  Third  Street  &  Suburban 


Marquette  R.  Co.,  205  Fed.  14,  123 
C.  C.  A.  322. 
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The  substantive  rights  of  the  lienholders  can  not  be 
■diverted  definitely  and  finally  until  they  have  had  an  op- 
portunity to  have  been  heard.  The  character  of  their 
right  and  how  it  can  be  diverted  by  the  issuance  of  cer- 
tificates purporting  to  do  so  was  announced  in  Union 
Trust  Co.  v.  Illinois  Midland  Ry.  Co.,  supra,  as  follows : 

''Those  who  take  receivers'  certificates  must  be  deemed 
to  have  taken  them  subject  to  the  rights  of  the  parties 
who  have  prior  liens  upon  the  property,  and  who  have 
not,  but  should  have,  been  brought  before  the  court,  while 
the  court,  under  some  circumstances  and  for  some  pur- 
poses, and  in  advance  of  the  prior  lienholders  being  made 
parties,  they  have  jurisdiction  to  charge  the  property 
with  the  amount  of  receivers'  certificates  issued  by  its 
authority,  it  can  not,  without  giving  such  parties  their 
<lay  in  court,  deprive  them  of  their  priority  of  lien. 

"When  such  prior  lienholders  are  brought  before  the 
court,  they  become  entitled,  upon  the  plainest  principles 
of  justice  and  equity,  to  contest  the  necessity,  the  valid- 
ity, effect,  and  amount  of  all  such  certificates  as  fully  as 
if  such  questions  were  then  for  the  first  time  presented 
for  determination.  If  it  appears  that  they  ought  not  to 
have  been  made  a  charge  upon  the  property  superior  to 
the  lien  created  by  the  mortgages,  then  the  contract 
rights  of  the  prior  lienholders  must  be  protected.  On  the 
otJier  hand,  if  it  appears  the  court  did  what  ought  to 
have  been  done,  even  had  the  trustee  and  the  bond- 
holders been  before  it  when  the  certificates  were  autho- 
rized to  be  issued,  the  property  should  not  be  relieved 

Ry.  Co.  V.  Lewis,  79  Fed.  196,  24  ceivers'  certificates  are  issued  by 

C.  C.  A.  482,  it  also  said:  authority  of  the  court,  such  prior 

"The  power  has  generally  been  lienholders,  when  they  are  subse- 

exercised  only  after  notice  to  all  quently  brought  before  the  court 

parties    to    the    litigation;    and    if  will  always  be  given  the  opportu- 

without   notice,    or   if   before    the  nity    to    contest    the    priority    of 

time   when   the   prior   lienholders  the  receiver's  certificate  over  their 

iecome    parties    to    the    suit,    re-  lien." 
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from  the  charge  made  upon  it  in  good  faith  for  its  pro- 
tection and  preservation." 

§  564.    What  Constitutes  a  Sulficient  Notice  to  Lienholders. 

There  is  a  somewhat  paucity  of  authorities  on  the  sub- 
ject of  what  constitutes  notice  to  lienholders  of  the  issu- 
ance of  receiver's  certificates  considering  the  importance 
of  the  question,  but  this  condition  probably  arises  from 
the  fact  that  in  the  exercise  of  caution  and  good  judg- 
ment the  proponents  for  the  issuance  of  certificates 
generally  secure  the  written  consent  of  the  lienholders 
to  the  issuance  of  any  large  amount  of  certificates.  The 
procurance  of  such  consent  is  often  required  by  the  buy- 
ers and,  as  a  practical  proposition,  the  withholding  of 
such  consent  by  the  very  large  lienholders  would  be  an 
indication  which  would  require  scrutiny  by  the  court 
before  issuing  them  and  pledging  the  faith  of  the  court 
to  their  redemption. 

The  consent  of  the  trustees  of  bondholders  to  an  issue 
of  receiver's  certificates  binds  every  bondholder  where 
it  is  not  shown  that  they  acted  corruptly  or  fraudu- 
lently.^ Accordingly  where  the  trustee  of  the  mortgage 
securing  the  bond  issue  is  properly  notified  of  the  pro- 

1  Kneeland   v.    Luce,    141    U.    S.  an  instance  where  80  per  cent  of 

491,  35  L.  Ed.  830,  12  Sup.  Ct.  32.  the  secured  creditors  underwrote 

See,  also,  Kent  v.  Lalve  Superior  the  issue  of  certificates  and  pro- 
Ship  Const,  etc.,  Co.,  144  U.  S.  75.  ^^^^"^  ^^^  "^^^  fo^the  payment 


36  L.  Ed.  352,  12  Sup.  Ct.  650; 
Rochester  Trust,  etc.,  Co.  v.  One- 
onta,  etc.,   Ry.   Co.,   122  App.   Div. 


of  an  objecting  creditor  who  had 
only  a  small  claim. 

Under  a  general  power  given  to 
a  bondholders'  committee  to  do  all 
193,  107  N.  Y.  Supp.  237.  ^^.^^^  necessary  under  a  reorgan- 

The  assent  of  the  mortgage  trus-  jzation  plan,  it  is  held  that  the 
tee  to  the  issuance  should  be  defi-  committee  is  not  authorized  to 
nite  and  certain.  Nowell  v.  Inter-  consent  that  receiver's  certificates 
national  Trust  Co.,  169  Fed.  497,  be  issued  to  pay  claims  which  are 
94  C.  C.  A.  589.  not  prior  to  the  bonds.     Farmers' 

See  B.  Borchardt  Co.  v.  Yaryan  Loan,  etc.,  Co.  v.  Centralia,  etc.,  R. 
Naval  Stores  Co.,  206  Fed.  366,  for      Co.,  96  Fed.  636,  37  C.  C.  A.  528. 
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ceedings  for  the  issuance  of  the  certificate,  it  will  be 
sufficient  to  bind  the  bondholders.-  Where  a  mortgagee 
of  the  receivership  corporation  has  made  a  general  ap- 
pearance in  the  receivership  action,  his  consent  in  open 
conrt  to  the  issuance  of  the  certificates  will  bind  him.^ 
Where  the  mortgage  trustee  has  not  been  made  a  party 
to  the  receivership  proceeding,  a  mere  notification  to  him 
of  the  making  of  the  application  for  issuance  of  certifi- 
cates will  not  be  regarded  as  a  binding  notice  on  the 
bondholders.*  And  where  the  receivership  was  instituted 
at  the  instance  of  a  bondholder  who  charged  the  mort- 
gage trustee  with  being  unfaithful  to  his  trust,  it  has  been 
held  that  a  mere  notice  to  the  mortgage  trustee  is  not 
sufficient  to  bind  the  bondholders.^ 

§  565.     Necessity  for  a  Consideration. 

It  is,  of  course,  essential  that  the  certificates  be  issued 
for  a  valuable  consideration.  The  funds  arising  from  the 
issuance  of  them  must  come  into  the  receivership  fund 
or  if  exchanged  for  material  or  the  surrender  of  other 
securities,  the  situation  must  be  such  that  the  receiver- 
ship benefits  from  the  transaction  in  the  manner  con- 
templated by  the  order  for  the  issuance  of  the  certifi- 
cates.^ 

2  Central  Trust  Co.  v.  Marietta,  Land,    etc.,    Co.,    28    Colo.    326,    64 

etc.,  R.  Co.,  75  Fed.  193,  21  C.  C.  A.  Pac.  212. 

291;   Rochester  Trust,  etc.,  Co.  v.  i  Kneeland   v.   Luce,    141    U.    S. 

Oneonta,  etc.,  R.  Co.,  122  App.  Div.  491,  35  L.  Ed.  830,  12  Sup.  Ct.  32; 

193,  107  N.  Y.  Siipp.  237.      .  Union  Trust  Co.  v.  Chicago,  etc., 

sLockport    Felt    Co.    v.    United  R.  Co.,  7  Fed.  513;   Turner  v.  Pe- 

Box  Board  &  Paper  Co.,  74  N.  J.  oria,  etc.,  R.  Co.,  95  111.  134,  35  Am. 

Eq.  686,  70  Atl.  980.  Rep.   144. 

4  Farmers'  Loan  &  Trust  Co.  v.  A  bank  in  which  a  receiver  kept 
Centralia,  etc.,  R.  R.  Co.,  96  Fed.  his  accounts  was  authorized  to 
636,  37  C.  C.  A.  528  (rehearing  make  sale  of  receiver's  certificates, 
denied,  100  Fed.  11,  40  C.  C.  A.  and  did  so,  but  after  the  order  had 
248).  been   revoked,   deposited   the  pro- 

5  Belknap  Sav.  Bank  v.  Lamar  ceeds,  consisting  of  checks,  drafts, 
II  Rec— 102 
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§  566.    Necessity  for  a  Valid  Order  Directing  Issuance  of  Cer- 
tificates and  Conformity  Therewith. 

The  fundamental  basis  for  a  valid  issue  of  receivers' 
certificates  is,  of  course,  a  valid  order  for  their  issuance 
by  the  court. ^ 

A  receiver  has  no  power  by  virtue  of  his  office  to  issue 
any  form  of  indebtedness  which  shall  create  a  specific 
lien  on  the  property  in  his  custody  as  an  officer  of  the 
court.  He  may  do  so  only  by  the  formal  enabling  order 
of  the  court  of  his  appointment.^  Sometimes  with  the 
consent  of  substantially  all  of  the  lienholders,  the  order 
appointing  the  receiver  has  also  contained  provisions 
permitting  the  issuance  of  receivers'  certificates.^    And 


etc.,  to  the  credit  of  the  receiver, 
such  deposits  must  be  held  to  have 
come  into  the  receiver's  hands 
within  the  rule  which  makes  the 
receipt  of  the  proceeds  by  the  re- 
ceiver a  condition  precedent  to 
the  validity  of  the  certificates,  al- 
though the  bank  was  never  in  a 
condition  to  pay  any  considerable 
portion  of  the  deposits  to  the  re- 
ceiver. Alabama  Iron  &  R.  Co.  v. 
Anniston  Loan  &  T.  Co.,  57  Fed. 
25,  6  C.  C.  A.  242.  In  such  a  case 
the  fact  that  the  receiver  on  learn- 
ing of  the  insolvency  of  the  bank 
took  from  it  and  from  the  presi- 
dent personally  certain  collateral 
securities  to  protect  his  deposits 
was  not  a  repudiation  of  the  sale, 
but  rather  a  fresh  ratification. 

In  Bank  of  Montreal  v.  Chicago, 
C.  &  W.  R.  Co.,  48  Iowa  518,  the 
receiver  was  authorized  to  borrow 
such  sums  of  money  as  were  nec- 
essary for  the  further  construc- 
tion, equipment  and  final  comple- 
tion of  the  road,  and  to  issue  cer- 
tificates therefor,  and  that  such 
certificates,    "whether   for   money 


borrowed,  material  furnished,  la- 
bor performed,  or  on  account  of 
contracts  made  by  him  on  accoi'"' 
of  the  construction  of  the  road,  ' 
should  be  treated  as  a  receiver's 
indebtedness  and  be  a  first  lien 
on  the  road.  It  was  held  that  the 
receiver  could  not  issue  certifi- 
cates in  payment  of  material  until 
it  had  been  furnished,  and  having 
done  so  for  material  contracted  to 
be  delivered,  but  which  in  fact 
never  was,  the  certificates  were 
void.  The  receiver  must  follow 
the  directions  of  the  order  from 
which   he   receives   his   authority. 

1  Wesson  v.  Chapman,  77  Kan. 
144,  28  N.  Y.  Supp.  431. 

2  Lockport  Felt  Co.  v.  United 
Box.  .etc.,  Co.,  74  N.  J.  Eq.  686,  70 
Atl.  980;  Vilas  v.  Page,  106  N.  Y. 
439,  13  N.  E.  743;  Quincy,  etc.,  R. 
Co.  V.  Humphreys,  145  U.  S.  82, 
36   L.   Ed.  632,  12  Sup.  Ct.  787. 

3  In  Wallace  v.  Loomis,  97  U.  S. 
146,  162,  24  L.  Ed.  895,  901,  the 
order  appointing  the  receiver  pro- 
vided for  the  issuance  of  certifi- 
cates, but  apparently  with  the  con- 
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the  court  lias  in  its  order  permitting  the  issuance  of 
certificates  required  that  the  consent  of  the  majority  of 
the  trustees  of  the  mortgage  bondholders  be  obtained 
before  they  be  issued.* 

A  state  court  has  power  to  authorize  the  issuance  of 
receivers'  certificates  for  an  insolvent  corporation  by 
ratifying  the  acts  of  the  Federal  court  in  accordance 
with  an  arrangement  between  the  two  courts  that  a 
receiver  of  the  property  should  be  appointed  by  the  Fed- 
eral court  to  act  until  it  should  be  determined  whether 
the  state  or  the  Federal  court  had  jurisdiction,  and  that 
the  state  court  should  ratify  his  acts  if  it  should  be 
determined  that  it,  instead  of  the  Federal  court,  had 
jurisdiction.^ 

An  order  directing  the  issuance  of  receivers'  certifi- 
cates rendered  in  the  foreclosure  of  a  second  mortgage  in 
which  the  first  mortgage  was  not  mentioned  can  not  be 
amended  uuiic  pro  tunc  after  issuance,  so  as  to  make  the 
trustee  of  the  first  mortgage  a  party.^ 

Where  certificates  have  been  issued  without  authority 
they  can  not  be  reforpaed.  so  as  to  appear  as  if  properly 
issued.'^ 

Where  the  court  under  circumstances  which  apparently 
authorized  the  appointment  of  a  receiver  took  possession 
through  its  receiver  of  a  street  railway,  receivers '  certifi- 
cates issued  under  the  order  of  the  court  are  valid  as 
against  a  mortgagee  who  was  a  party  to  the  litigation, 

sent  of  nearly   all   the   interested  Co.,  2  Woods  (U.  S.)  506,  Fed.  Cas. 

parties    and    the    objecting    bond-  No.  13,296. 

holders  made  no  objection  until  a  ^  Crosby  v.  Morristown  &  C.  G. 

considerable     time     had     elapsed,  R.  Co.  (Tenn.  Ch.  App.),  42  S.  W. 

but    he    was    held    bound    by    the  507  (affirmed  by  Sup.  Ct.). 

consent  of  the  mortgage  trustee.  6  Central  Trust  Co.  of  New  York 

See,  also,  Finance  Co.  v.  Charles-  v.   Pittsburg,   S.  &  N.  R.  Co.,   174 

ton,  etc.,  Ry.  Co.,  62  Fed.  205,  10  App.  Div.  800,  161  N.  Y.  Supp.  694. 

C.  C.  A.  323.  "  Wesson   v.   Chapman,   77   Hun 

4  Stanton    v.    Alabama,    etc.,    R.  144,  28  N.  Y.  Supp.  431. 
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even  thougli  there  was  no  jurisdiction  of  tlie  rightful 
owner  of  the  roacl.^ 

In  issuing  certificates,  the  receiver  must  conform  to 
the  order  of  the  court  and  issue  them  only  in  the  amount, 
number,  and  for  the  purpose  ordered,  otherwise  the  issue 
is  invalid.^ 

§  567.     Effect  of  Void  Order  of  Appointment  on  Certificates. 

The  general  rule  is  that  where  the  court  appointing  a 
receiver  had  no  jurisdiction,  it  can  not  claim  jurisdiction 
over  the  property  seized  without  jurisdiction,  and  pay 
costs  and  expenses  of  the  receivership  therefrom.^ 

An  insolvent  estate  is  not  liable  for  money  loaned  to 
a  person  acting  as  receiver,  on  receiver's  certificates, 
where  the  orders  appointing  him  and  authorizing  the  cer- 
tificates are  subsequently  pronounced  void.^ 

In  a  recent  case^  from  New  York  the  court  said: 
''When  the  receiver  and  all  persons  interested  in  the  cor- 
porate property  or  the  proceeds  thereof  and  its  distribu- 
tion are  before  the  court  for  a  final  adjustment  and  dis- 
position thereof,  those  who  have  not  had  their  day  in 
court  on  any  question  in  controversy  can  be  heard,  and 
their  claims  considered  and  determined  as  stated  in  the 
cases  from  which  we  have  quoted  herein.     With  that 


8  Illinois  Trust,  etc..  Bank  v. 
Pacific  Ry.  Co.,  115  Cal.  285,  47 
Pac.  60. 

0  Union  Trust  Co.  v.  Chicago  & 
L.  H.  R.  Co.,  7  Fed.  513;  Fidelity 
Ins.,  etc.,  Co.  v.  Shenandoah  Iron 
Co.,  42  Fed.  372;  Newbold  v.  Pe- 
oria, etc.,  R.  Co.,  5  III.  App.  367; 
Bank  of  Montreal  v.  Chicago,  etc., 
R.  Co.,  48  Iowa  518;  State  v.  Edge- 
field, etc.,  R.  Co.,  74  Tenn.  (6  Lea) 
353. 

Where  the  receiver's  certificates 
are  issued  for  debts  different  than 
those   specified   in   the   order   for 


their  issuance,  they  will  not  oe 
enforceable.  Stanton  v.  Alabama, 
etc.,  R.  Co.,  31  Fed.  585. 

1  Anderson  v.  Robinson,  63  Or. 
228,  126  Pac.  988  (rehearing  de- 
nied, 127  Pac.  546) ;  First  Nat. 
Bank  of  Madison,  229  Fed.  51,  143 
C.  C.  A.  645. 

2  Ludington  v.  Thompson,  4  App. 
Div.  117,  38  N.  Y.  Supp.  768  (af- 
firmed in  153  N.  Y.  499,  47  N.  E. 
903). 

3  Central  Trust  Co.  v.  Pittsburg, 
S.  &  N.  R.  Co.,  223  N.  Y.  347,  119 
N.  E.  565. 
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riglit  reserved  no  person  can  justly  claim  tliat  lie  has 
been  deprived  of  liis  opportunity  to  be  beard  upon  any 
question  in  which  he  is  interested." 

But  where  certificates  are  issued  and  the  receivership 
court  subsequently  holds  that  it  had  no  jurisdiction 
because  it  appears  that  the  litigation  had  been  collusively 
brought,  the  court  will  redeem  its  certificates  by  order- 
ing a  sale  of  property  sufficient  for  that  purpose.^ 

Where  the  receiver's  certificates  were  issued  to  com- 
plete construction  work  with  the  consent  of  the  board  of 
directors  of  the  corporation  in  the  hands  of  the  receiver, 
and  the  receivership  litigation  is  finally  dismissed  for 
want  of  jurisdiction,  the  corporation  may  be  held  liable.^ 

§  568.     Effect  Where  Certificates  Issued  in  Excess  of  Order  of 
Court. 

Receiver's  certificates  issued  in  excess  of  the  amount 
authorized  by  the  court  are  invalid,  but  if  the  funds 
derived  therefrom  were  used  to  pay  interest  coupons  the 
holders  may  be  subrogated  to  the  rights  of  such  interest 
coupon  holders  and  enforce  them.^ 

Where  the  certificates  are  sold  at  an  unauthorized  dis- 
count, a  bona  fide  holder  will  only  be  protected  to  the 
extent  of  the  amount  advanced  by  the  first  purchaser.^ 

§  569.     Form  and  General  Contents  of  the  Certificate. 

Receiver's  certificates  being  the  creation  of  the  court 
have  only  the  effect  given  by  the  order  of  the  court 

4  Electrical  Supply  -Co.  v.  Put-  Div.  687,  123  N.  Y.  Supp.  822,  201 
in-Bay,  etc.,  Ry.  Co.,  84  Fed.  740.        N.  Y.  379,  94  N.  E.  871. 

Where    the    certificates    are    is-  ^' Denison,  etc.,  Ry.  Co.  v.  Raney. 

etc.,    M.    Co.,   3    Ind.    Ter.    104,   53 
S.  \V.  496. 

1  Newbold  v.  Peoria,  etc.,  R.  Co., 
made  an  unsecured  loan  to  the  re-      5  jj]    ^pp    ogy 

ceiver.     Knickerbocker  Trust  Co.  2  Central   Nat.  Bank  v.  Hazard, 

V.  Oneonta,  etc.,  Ry.  Co.,  138  App.      30   Fed.   484. 


sued    without   authority    the    pur- 
chaser will  be  regarded  as  having 


1622  LAW    OF   RECEIVERS. 

authorizing  the  issuance  thereof.^  Their  general  status 
and  character  was  well  stated  by  Judge  Taft  in  a  much 
cited  case,-  as  follows:  "The  court  does  not  act  as  the 
agent  for  the  parties  in  the  sense  that  it  creates  the  lien 
by  contract  of  the  parties  with  the  lenders,  but,  by  virtue 
of  its  custody  of  the  property  and  its  jurisdiction  of  the 
parties,  it  pledges  its  own  faith  to  the  lender  that  it  will 
enforce  such  a  lien  against  the  property  and  the  parties 
as  a  condition  of  its  releasing  the  property,  and  of  its 
enforcing  any  equities  in  favor  of  any  of  those  who  in- 
voke its  assistance.  Now,  it  may  enforce  the  hen  in  one 
of  two  ways :  It  may  directly  order  out  of  the  proceeds 
of  sale  the  prior  payment  of  the  loans,  or  it  may  impose 
a  continuing  lien  on  the  property  by  providing  in  its 
decree  for  sale  that  the  purchaser  shall  take  it  subject  to 
such  a  lien.  If  the  latter  method  is  followed,  then  a  lien 
is  established  by  contract  with  the  purchaser  in  favor  of 
the  lender,  w^hich,  appearing  in  the  chain  of  title  by  which 
the  purchaser  holds,  is  attached  to  the  property  in  the 
hands  of  all  subsequent  grantees  of  the  purchaser,  and 
may,  of  course,  be  enforced  by  the  lender  in  an  indepen- 
dent action.  Swann  v.  Clark,  110  U.  S.  602,  4  Sup.  Ct. 
Rep.  241.  But  the  court  may  order  the  sale  of  the  prop- 
erty free  of  all  liens,  in  which  case  the  purchaser  takes 
a  title  freed  from  the  burden  as  well  of  receiver's  loans 
as  of  mortgage  debts,  and  the  pledge  of  the  court  that 
the  receiver's  debts  shall  constitute  a  paramount  lien 
can  only  be  fulfilled  by  the  court  in  its  distribution  of 
the  proceeds  of  sale." 

1  St.   Louis  Union   Trust  Co.  v.  C.  C.  A.  335;  Bank  of  Commerce  v. 

Texas   Southern  Ry.   Co.,   59   Tex.  Central    Coal,    etc.,    Co.,    115    Fed. 

Civ.  157,  126  S.  W.  296;   see  Gor-  878,  53  C.  C.  A.  334. 
don  V.   Newman,   62   Fed.   686,   10  2  Mercantile  Trust  Co.  v.  Kana- 

C.  C.  A.  587;   In  re  Woerishoffer,  wha  &    O.   Ry.   Co.,   58   Fed.   6,   7 

75  Fed.  335,  21  C.  C.  A.  375;    An-  C.  C.  A.  3. 
derson  v.  Condict,  93  Fed.  349,  35 
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If  the  certificates  are  issued  with  a  limited  liability  and 
payable  only  in  a  certain  way  and  rank,  they  can  be  pay- 
able in  no  other  way.^ 

They  may  be  made  subordinate  to  other  claims  against 
the  receiver."*  In  a  general  way  it  may  be  said  that  such 
certificates  are  generally  made  payable  to  bearer  on  or 
before  a  specified  date  with  interest  out  of  the  receiver- 
ship fund  and  granted  certain  priorities  which  are  set 
forth,  the  most  general  one  and  one  most  desirable  to 
purchasers  being  that  of  giving  the  holder  a  first  lien, 
with  the  other  certificate  holders,  upon  the  receivership 
property.^ 

An  order  authorizing  the  issuance  of  receiver's  certifi- 
cates must  be  construed  as  a  whole,  and  the  use  of  the 
words  ''first  lien"  as  their  priority  will  not  be  control- 
ling when  it  is  apparent  that  the  intention  of  the  court 
was  only  to  accord  the  certificates  the  rank  and  priority 
of  the  claims  the  proceeds  were  used  in  paying  and 
which  rank  and  priority  had  previously  been  determined.^ 

3  Anderson  v.  Condict,  93  Fed.  5  For  specific  forms  of  receiv- 
349,  35  C.  C.  A.  335;  St.  Louis  er's  certificates  used  in  several 
Union  Trust  Co.  v.  Texas  So.  Ry.  cases,  see:  Kennedy  v.  St.  Paul, 
Co.,  59  Tex.  Civ.  157,  126  S.  W.  etc..  R.  Co.,  2  Dill.  448,  14  Fed. 
296.  Cas.  (No.  7706)  323;   Bank  of  Mon- 

„.        ,  ,  .  .,  .    ,  treal   v.   Chicago,   etc.,   R.   Co.,   48 

The   debt   was    evidenced    by    a  ^  ^  „  ,..-'., 

,.   ,.,  ,.^     .         ,     .  Iowa    518,    520;    Mercantile    Trust 

non-negotiable     certificate    of    in-  ^  ^  ,       „    ^    t,       ^       -o 

Co.  v.  Kanawha  &  O.  Rv.  Co.,  58 

debtedness  issued  by  the  receiver  p^^    g^  g_  7  C.  C.  A.  3;   Appeal  of 

of   a   street   car   company,    which  ^^^^^  (p^^    12  Atl.  271;   and  see 

recited  that  the  company  was  in-  Ball   v.    Improved    Property   Hold- 

debted  to  the  holder  in  a  certain  jng  Co.,  247  Fed.  645,  159  C.  C.  A. 

sum,  with  interest,  payable  to  the  547^  for  copy  of  order  for  receiv- 

registered      holder.        In      McCar-  gr's  certificates  constituting  a  lien 

thy   v.    Crawford,   238   HI.   38,   128  upon    the    receivership     property 

Am.  St.  Rep.  95,  29  L.  R.  A.  (N.  S.)  but  subject  to  a  certain  first  mort- 

252,  86  N.  E.  750.  gage. 

4  International  &  G.  N.  Ry.  Co.  <i  St.  Louis  Union  Trust  Co.  v. 
v.  Coolidge,  26  Tex.  Civ.  595,  62  Texas  So.  Ry.  Co.,  59  Tex.  Civ. 
S.  W.  1097.  157,  126  S.  W.  296. 
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§570.     Successive  Issues  of  Receiver's  Certificates. 

All  certificates  issued  under  the  same  order  of  court 
are  governed  in  respect  to  their  priorities  and  other 
conditions  by  the  order  of  court  under  which  they  are 
issued  regardless  of  when  issued.  But  frequently  differ- 
ent series  of  certificates  are  issued  under  different  orders 
of  the  court  for  different  purposes  or  supplementary  to 
the  purpose  of  prior  issues.^ 

A  second  issue  of  receiver's  certificates  may  be  made 
secondary  and  subordinate  to  the  first  issue. ^    But  where 


1  In  Decker  Bros.  v.  Berner's 
Bay  Mining  Co.,  3  Alaska  280, 
three  separate  series  of  certifi- 
cates were  issued  at  different 
times  and  under  different  orders 
of  the  court. 

In  Union  Trust  Co.  v.  Illinois 
Midland  Ry.  Co.,  117  U.  S.  434,  29 
L.  Ed.  963,  6  Sup.  Ct.  809,  a  large 
number  of  different  series  of  re- 
ceiver's certificates  were  issued 
for  different  purposes. 

2  Horton  v.  Thomas  McNally  Co., 
168  App.  Div.  248,  153  N.  Y.  Supp. 
429.  In  the  above  case  the  court 
said: 

"On  June  29,  1909,  the  receivers 
applied  to  the  Special  Term  for 
leave  to  issue  receivers'  certifi- 
cates. Outstanding  obligations  of 
about  $80,000  were  set  forth,  in- 
cluding those  secured  by  attach- 
ment. Leave  was  given  to  issue 
receivers'  interest-bearing  certifi- 
cates, not  exceeding  .fl50,000,  pay- 
able at  the  completion  of  the  con- 
tract or  sooner.  The  order 
declared  such  certificates  a  first 
lien  on  the  plant,  with  all  build- 
ings, engines,  and  tools,  also  a 
first  lien  on  one-half  of  the  money 
retained  or  to  be  retained  by  the 
city  of  New  York   under  its  con- 


tract. Each  of  the  certificates 
(which  are  called  the  first  issue) 
recites: 

"  'This  certificate,  as  provided 
by  said  order,  is  a  first  lien  upon 
the  plant  of  the  Thomas  McNally 
Company,  in  the  counties  of  West- 
chester and  Putman,  state  of  New 
York,  now  in  the  possession  of 
the  receivers.  It  is  also  a  first 
lien  upon  50  per  cent  of  the 
amount  of  money  retained  by  the 
city  of  New  York  under  said  con- 
tract No.  2,  until  the  completion 
of  the  said  contract,  for  the  faith- 
ful performance  thereof.' 

"On  May  27,  1911,  the  receivers 
petitioned  for  leave  again  to  issue 
certificates  not  exceeding  $200,000. 
This  petition  set  forth  various 
properties,  and  remedies  which 
the  McNally  Company  had  against 
its  subcontractors,  and  the  expen- 
ditures necessarily  required.  The 
court  directed  such  issue  to  bear 
date  June  1,  1911,  to  be  designated 
'Receivers'  Certificates,  Second 
Issue.'  It  declared  such  certifi- 
cates to  be  a  lien,  first,  on  all 
retained  moneys  by 'the  city,  now 
aggregating  $200,000,  and  esti- 
mated that  such  amounts  would 
be    $400,000;    second,    on    all    the 


recei\er's  certificates.  1625 

one  series  of  certificates  is  prior  in  tiine  to  another  and 
was  made  a  first  lien  a  subsequent  series  is  subject  to  the 
first  one  although  there  is  no  recital  of  the  first  series.^ 
In  other  words,  where  there  are  different  series  of  cer- 
tificates issued  under  different  orders  of  the  court,  they 
should  be  paid  in  the  order  of  their  issuance.^ 

§  571.     Securing  Certificates  by  Deeds  of  Trust  or  Collateral 
Security. 

Since  the  jurisdiction  of  a  court  is  limited  territorially, 
it  is  apparent  that  a  court  can  not  give  its  receiver 's  cer- 
tificates priority  over  a  mortgage  on  property  of  the 
insolvent  corporation  situated  outside  of  its  jurisdic- 
tion.^ In  such  circumstances  the  proper  procedure 
would  be  to  procure  ancillary  receiverships  and  obtain 
orders  from  such  ancillary  courts  confirming  the  issue  of 
receiver's  certificates  and  their  particular  priorities, 
unless  the  priority  be  limited  to  the  proceeds  coming  into 
the  hands  of  the  receivership  court.  In  several  instances 
the  courts  have  secured  their  issue  of  receiver's  certifi- 
cates by  pledges  of  corporate  bonds  as  collateral.-     In 

property  of  the  McNally  Company,  in  form  corresponding  to  this  or- 

with  right  to  the  receivers  to  sell  der." 

such  goods  and  chattels  for  cash,  o  Nisbet  v.  Great  Northern  Clay 

but    directed    the    deposit    of    the  Co.,  41  Wash.  107,  83  Pac.  15. 

money     received     therefor     in     a  4  Decker   Bros.   v.  Berner's  Bay 

trust   company   in   a  separate   ac-  Mining  Co.,  3  Alaska  280. 

count,  known  as   'Receivers'   Cer-  i  Lockport    Felt    Co.    v.    United 

tificates  Account';    also,  third,  on  Box  Board,  etc.,  Co.,  74  N.  J.  Eq. 

the   moneys   to  be  received   from  686,  70  Atl.  980;   Pool  v.  Farmers' 

the  surety  company  upon  the  bond  L.   &   T.   Co.,   7  Tex.   Civ.   334,  27 

of  a  subcontractor,  which  moneys,  S.  W.  744. 

when    received,    were    also    to    be  See,  also,  section  547,  supra, 

deposited  in  such  'Receivers'  Cer-  -  Where    the    receivers    pledged 

tificates   Account.'      These   certifi-  unissued  bonds  of  the  railroad  for 

cates  of  second  issue  were,  how-  a  loan   with  the   courts   approval, 

ever,    to    be    secondary    and    sub-  bondholders  who  had  not  objected 

ordinate     to     the     certificates     of  for  a  period  of  six  years  will  not 

first  issue  of  July  1,  1909.     Such  be  heard  in   objection.     Ex   parte 

certificates  were  thereupon  issued  Carolina  Nat.  Bank,  IS  S.  C.  289. 
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another  instance  the  court  issued  what  it  termed  ''special 
receiver 's  certificates ' '  and  required  by  its  order  that  the 
certificates  be  secured  by  a  deed  of  trust  in  the  nature  of 
a  first  mortgage  lien  upon  all  of  the  corporation's  lines 
of  telegrajjh  situated  in  several  states.^ 

§  572.     Certificates  Requiring  Plaintiff  to  Become  Liable  for 
Any  Deficiency. 

In  Atlantic  Trust  Co.  v.  Chapman^  the  court  said: 
''The  situation  was  such  as  to  render  it  uncertain  or 
doubtful  whether  the  property  would  ultimately  bring, 
at  a  sale,  enough  to  meet  the  expense  incurred  in  con- 
nection wdth  its  management,  the  court  might  well  have 
declined  to  permit  its  receivers  to  issue  certificates  or  to 
borrow  any  money  on  the  property  as  security  for  its 
payment.  So,  if  the  condition  and  apparent  prospects 
of  the  property  made  such  a  course  proper,  the  court  in 
the  exercise  of  a  sound  judicial  discretion,  and  looking 

Where   the    order   of   the    court  on  the  business.     Money  was  ad- 

so  provides,  the  receiver's  certifi-  vanced  by  a  bank  and  the  receiver 

cates  may  be  secured  by  corporate  executed  a  deed  giving  the  bank 

bonds  as  collateral,  subject  to  all  a  first  charge  on  the  assets,   but 

„   ,      .  „^   TT    TT„„v,o„      not   expressly    excluding   his    own 

equities.  Roberts  v.  W.  H.  Hughes  '  •'  ^ 

personal     liability.       The     assets 


Co.,  86  Vt.  76,  83  Atl.  807.' 

3  Postal  Telegraph  Cable  Co.  v. 


proving  insufficient,  it  was   held: 

„  „  "That   the   proper    inference    to 

Vane.  80  Fed.  961,  26  C.  C.  A.  342.  ,          .          ^u        a,  ,     * 

vaiic,  ou  J.  cu.  ^^j  ,  draw  from  the  whole  transaction. 

The  above  case  contains  copious  being    that    the    receiver    did    not 

extracts  from  the  order  directing  intend  to  pledge  and  the  bank  did 

the    issuance    of    the    certificates  ^^^  j.gjy  ^^^^^^  j^jg  personal  credit, 

and   also  recitals  from  the   mort-  ^Yie   assets   must    be   applied   first 

gage.  in   paying  the   plaintiff's   costs   of 

In  re  Boynton  [1910],  1  Ch.  519,  action    as    between    solicitor    and 

79   L.   J.    Ch.   247,   a   receiver   ap-  client  and  the  receiver's  remuner- 

pointed  by  the  court  in  a  deben-  ation,  and  the  balance  paid  to  the 

ture    holder's   action   was    on    the  bank    in    part   discharge    of    their 

plaintiffs   application  given  leave  debt." 

to    borrow    on    the    security    of    a  i  Atlantic  Trust  Co.  v.  Chapman, 

first  charge  on  the  debenture  as-  208  U.  S.  300,  52   L.  Ed.  528,  551, 

sets   for  the  purpose  of  carrying  28  Sup.  Ct.  400,  13  Ann.  Cas.  1155. 
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to  the  interests  of  all  who  miglit  be  affected  by  its  action, 
could,  at  the  outset,  have  made  it  a  condition  of  the 
appointment  of  a  receiver  that  the  plaintiff  and  those 
whom  it  represented  should  be  liable  for  any  deficiency 
in  the  funds  required  for  the  expenses  of  the  receiver- 
ship ;  or  it  might  have  made  it  a  condition  of  any  order 
authorizing  receiver's  certificates  or  the  borrowing  of 
money  that  the  plaintiff  or  those  it  represented,  should 
make  good  any  deficiency  that  might  be  disclosed  after 
applying  the  proceeds  of  the  sale  according  to  the  rights 
of  parties.  Still  further,  the  court — if  it  had  been  proper, 
under  all  the  circumstances,  to  pursue  such  a  course — 
could  have  refused  to  operate  the  canals  in  question  at 
all,  and  required  the  parties  to  proceed  to  a  final  decree 
of  foreclosure  and  sale  at  the  earliest  practicable  moment. 
But  none  of  these  things  were  done.  Under  the  respon- 
sibility imposed  upon  it  by  law,  the  court  determined  to 
carry  on  the  business  of  the  Canal  and  Irrigation  Com- 
pany for  a  time;  and,  under  the  same  responsibility,  it 
authorized  the  receiver  to  borrow  money,  issue  receiver's 
ceitificates,  and  incur  expenses,  without  any  security  for 
indebtedness  incurred  in  this  way,  except  the  property 
or  the  fund  in  control  of  the  court,  and  the  good  faith, 
discretion,  and  care  of  the  court  in  its  administration. 
No  other  security  seems  to  have  been  contemplated  by 
the  court  or  the  receiver  or  any  party  to  the  cause.  Xo 
hint  or  warning  was  given,  in  the  progress  of  the  cause, 
that  the  absent  trustee  was  to  be  liable  in  the  event  that 
the  property  or  fund  under  the  control  of  the  court  proved 
insufficient  to  meet  the  expenses  of  the  receivership.  The 
trust  company,  it  is  true,  invoked  the  jurisdiction  of  the 
court  by  bringing  this  suit  for  foreclosure  and  sale  and 
making  a  motion  for  the  appointment  of  a  receiver  to 
hold  and  manage  the  property  pendente  lite.  That, 
surely  the  trust  company  had  the  right  to  do,  but  it  did 
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not  thereby  make  itself  ultimately  liable  for  money  bor- 
rowed and  receiver's  certificates  issued  by  order  of  the 
court.  The  one  person  who  was  in  position  to  inform 
the  court  from  time  to  time  of  the  condition  and  prob- 
able value  of  the  jjroperty,  and  of  what  was  or  seemed 
to  be  necessary  to  preserve  it  for  the  parties  interested 
in  it,  was  its  officer  and  representative,  the  receiver.  It 
was  at  his  instance  and  because  of  his  report  of  the  con- 
dition and  needs  of  the  property,  that  money  was  bor- 
rowed and  certificates  issued  in  order  that  expenses 
incurred  in  the  administration  of  the  property  might  be 
met.  To  hold  the  trust  company  liable  for  indebtedness 
thus  created  would  be  inequitable,  and  would  not,  we 
think,  be  in  accord  with  sound  principle." 

§  573.    What  Rate  of  Interest  May  Be  Allowed. 

The  court  may  fix  the  rate  of  interest  to  be  borne  by 
receiver's  certificate  at  a  rate  in  excess  of  the  legal  rate 
of  interest  in  the  state  for  moneys  due  in  judgments 
and  contracts  in  which  no  rate  is  fixed,  but  the  rate  should 
not  exceed  the  maximum  rate  allowed  by  statute  and  in 
that  way  become  a  usurious  rate.  In  that  respect  it  was 
stated  by  Justice  Ailshie  that: 

"The  plaintiff  complains  of  the  action  of  the  court  in 
ordering  and  directing  that  the  receiver's  certificates 
should  draw  interest  at  the  rate  of  ten  per  cent  per 
annum.  This  it  is  urged  was  an  excess  of  jurisdiction. 
The  argument  in  this  respect  seems  to  be  based  upon  the 
fact  that  under  our  statute,  sec.  1537,  Rev.  Codes,  money 
due  on  judgments  and  decrees  of  courts  draws  interest 
at  the  rate  of  seven  per  cent  per  annum,  and  that  in  all 
cases  where  there  is  no  express  contract  in  writing  fixing 
a  rate  of  interest,  interest  shall  be  charged  at  the  rate  of 
seven  per  cent.  Seven  per  cent,  however,  does  not  mark 
the  maximum  rate  of  interest  which  is  permissible  in  this 
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state.  Under  sec.  1538,  Rev.  Codes,  parties  may  agree  in 
writing-  for  the  payment  of  any  rate  of  interest  not  ex- 
ceeding twelve  per  cent  per  annum,  and  interest  does  not 
become  usurious  in  this  state  until  it  exceeds  the  rate 
of  twelve  per  cent.  Now  it  must  be  conceded,  Ave  thfnk, 
and  the  plaintiff's  authorities  support  the  proposition, 
that  a  court  of  equity  should  not  and  can  not  allow  a 
usurious  rate  of  interest,  or,  in  other  words,  a  rate  of 
interest  greater  than  the  maximum  rate  allowed  by  the 
state.  Meyer  v.  Johnston,  53  Ala.  237,  at  page  351 ;  24  Am. 
&  Eng.  Enc.  of  Law  (2d  ed.),  41  par.  9.  We  do  not  think 
it  wise  or  expedient  to  authorize  receiver's  certificates 
to  draw  a  greater  rate  of  interest  than  the  statutory  rate 
allowed  on  judgments  and  decrees  of  courts,  and  this 
should  be  especially  observed  in  cases  where  such  certifi- 
cates are  to  take  precedence  over  mortgages,  judgments 
and  other  liens  and  incumbrances  existing  at  the  time 
that  the  receivership  proceedings  are  instituted.  The 
fixing  of  the  rate  of  interest,  however,  so  long  as  the 
court  keeps  within  the  maximum  allowed  by  law,  is  not 
excess  of  jurisdiction. ' ' 

5.  Priorities  and  Liabilities  Which  May  Be  Created 
hy  Issuance  of  Certificates. 

§  574.     Creation  of  Priorities. 

If  the  certificates  are  issued  in  a  genersil  way  without 
any  recitals  of  liens  or  priorities,  they  will  be  regarded 
merely  as  other  obligations  of  the  receiver.^    Wliere  the 

1  Hewitt  V,  Walters,   21   Ida.   1,  to    operate    works    on    certificates 

Ann.  Cas.  1913C,  35,  119  Pac.  705.  which  are  made  a  prior  lien,  and 

A     usurious     rate     of     interest  subsequently    the    holders    volun- 

should  not  be  allowed.     Meyer  v.  tarily  surrender  these  certificates 

Johnston,  53  Ala.  237.  for  later  ones  issued  without  any 

1  See,  also,  St.  Louis  Union  Trust  priority,     the     substituted     certifi- 

Co.  V.  Texas  Southern  Ry.  Co.,  59  cates    have    no    preference    over 

Tex.  Civ.  157,  126  S.  W.  296,  297.  debts  contracted   by  the   receiver 

When  a  receiver  borrows  money  for  materials   necessary   to   carry 
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certificates  merely  recite  that  the}'  are  to  be  paid  out  of 
the  proceeds  of  a  sale  of  the  receivership  property,  they 
do  not  constitute  a  lien  on  the  property  itself.- 

In  railroad  and  other  public  utility  receiverships  the 
receiver's  certificates  are  generall}-  made  a  first  lien 
upon  the  receivership  property  and  thereby  displace  the 
mortg'age  and  other  liens  created  prior  to  the  receiver- 
ship. The  right  of  the  court  to  give  its  certificates  such 
a  qualification  is  not  disputed  and  very  few  questions  can 
necessarily  arise  in  connection  with  such  priority  of  lien 
on  account  of  the  wide  powers  of  the  court  in  preserving 
the  property  and  in  its  right  to  maintain  it  in  operation 
both  as  a  measure  of  preservation  and  a  duty  toward  the 
public  in  the  matter  of  service.  Certificates  issued  by 
the  court  in  public  utility  cases  would  very  rarely  be 
issued,  for  a  purpose  which  would  not  in  the  nature  of 
things,  be  within  the  scope  of  the  court's  powers.  Hence 
the  real  reason  w^hy  such  certificates  are  given  a  lien 
prior  to  other  securities  is  that  they  represent  funds 
expended  in  the  preservation  of  the  receivership  prop- 
erty and  are  accordingly  part  of  the  expenses  of  the 
receivership.  Hence  the  only  real  question  which  can 
arise  in  connection  with  such  certificates  is  a  question  of 
priority  between  them  and  other  creditors  who  also  have 
debts  for  matters  which  are  part  of  the  expenses  of  the 
receivership  and  which  are  also  debts  contracted  by  the 
court  and  not  by  the  insolvent  corporations.  The  gen- 
eral question  of  priorities  of  claims  having  been  already 
discussed.^ 

Sometimes  the  certificates  by  their  terms  are  made 
inferior  to  actual  operation  expenses.^ 

on   the   works.     Lewis   v.   Linden  2  Columbus,  etc.,  R.  Co.  appeals, 

Steel  Co.,  183  Pa.  248,  38  Atl.  606;  109  Fed.  177,  48  C.  C.  A.  275. 

St.  Louis  Union  Trust  Co.  v.  Texas  3  See  sections  412  et  seq. 

Southern    Ry.    Co.,    59    Tex.    Civ.  4  Where    the    receiver's    certifi- 

App.  157,  126  S.  W.  296.  cates   provide    that    operation    ex- 
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But  receiver's  certificates  payable  from  net  earnings 
of  the  receivership  may  be  accorded  priority  over  a  de- 
ficiency judgment  resulting  from  a  mortgage  foreclosure.^ 
Receiver's  certificates  issued  with  the  consent  of  a  major- 
ity of  the  bondholders  may  be  sustained  as  to  their 
priority  conditions  in  respect  to  those  bondholders  so  con- 
senting, and  denied  as  to  the  non-consenting  bondholders.*' 

Funds  produced  by  the  administration  of  the  court 
may  be  distributed  at  the  discretion  of  the  court  and 
prior  claims  for  labor  and  material  may  be  paid  by  cer- 
tificates payable  from  such  funds. '^  In  other  words,  the 
court  will  endeavor  to  ascertain  through  the  exercise  of 
equitable  principles  the  relative  equities  of  the  different 
claims  for  receivership  expenses  in  the  event  that  the 
receivership  fund  proves  inadequate  to  pay  all  claimants. 
It  is  in  this  sense  that  it  may  be  said  that  a  receiver's 
certificate  stands  no  higher  than  the  claim  for  which  the 
proceeds  are  used  to  liquidate.  And  it  is  for  this  reason 
that  the  order  of  the  court  directing  the  issuance  of 
receiver's  certificates  should  be  specific  as  to  the  pur- 
poses for  which  the  funds  are  to  be  used. 

§575.     Extent  and  Effect  of  Priorities  Created  by  Receiver's 
Certificates. 

Where  the  order  for  the  receiver's  certificates  give 
them  only  a  limited  liability  and  provide  that  they  shall 
be  payable  only  from  a   certain  fund  or  in  a  certain 

penses  shall  be  prior,  a  claim  for  5  American  Trust  Co.  v.  Metro- 
personal  injuries  occurring  during  politan  S.  S.  Co.,  190  Fed.  113,  111 
the  receivership  will  be  given  pri-  C.   C.   A.   376. 

ority.      Anderson    v.    Condict,    93  See,    also,    Berwind-White    Coal 

Fed.  349,  35  C.  C.  A.  335.  Mining  Co.  v.   Metropolitan   S.   S. 

The    general    rule    is    that    the  Co.,  183  Fed.  250. 

costs  and  expenses  of  the  receiver-  6  Investment     Co.     of     Philadel- 

ship     are     to    be     paid     prior     to  phia  v.  Ohio,  etc.,  R.  Co.,  36  Fed. 

receiver's     certificates.       English  48. 

Electro,   etc.,  Co.   v.  Glasdir,   etc.,  '  Taylor    v.    Philadelphia    &    R. 

Mines,  Ltd.  [1906],  1  Ch.  365.  Co.,  7  Fed.  377. 
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rank,  the  certificates  will  only  be  payable  in  accordance 
therewith.^  If  the  certificates  are  conditioned  upon  the 
sufficiency  of  the  receivership  fund  to  meet  all  claims  of 
equal  priority,  there  is  no  absolute  promise  to  pay  and 
the  court  will  have  jurisdiction  to  determine  not  only  the 
sufficiency  of  the  fund  but  the  proper  portioning  of  the 
fund.-  In  the  cases  of  public  utility  corporations  the 
court  will  recognize  the  established  rules  in  regard  to 
priorities  as  between  different  cases  of  creditors  in  deal- 
ing with  receiver's  certificates.^  In  dealing  with  a  jjrivate 
corporation  the  court  will  only  regard  the  idea  that  the 
debt,  whether  represented  by  certificates  or  claims  aris- 
ing during  the  receivership,  was  for  the  essential  preser- 
vation of  the  estate.  Where  a  debt  is  one  which  was 
within  the  powers  of  a  court  of  equity  to  pledge  the  assets 
of  the  estate  for  the  preservation  of  the  rest  of  the  estate, 
it  will  be  deemed  as  part  of  the  operating  expense.  In 
laying  down  this  rule^  Judge  Learned  Hand  said: 

' '  As  in  all  such  cases,  the  order  authorizing  the  debt  is 
the  most  conclusive  evidence  of  the  rank  which  the  cred- 
itors should  hold  among  other  claims  on  the  fund.  This 
has  been  repeatedly  used  as  the  test  in  cases  of  receivers' 
certificates.  Anderson  v.  Condict,  93  Fed.  349,  35  C.  C.  A. 
335 ;  In  re  John  W.  Farley  Co.,  227  Fed.  378,  142  C.  C.  A. 
74;  St.  Louis  Union  Trust  Co.  v.  Texas  So.  Ry.  Co.,  59 
Tex.  Civ.  App.  157,  126  S.  W.  297 ;  Lewis  v.  Linden  Steel 
Co.,  183  Pa.  248,  38  Atl.  606;  In  re  J.  B.  &  J.  M.  Cornell 

1  St.  Louis  Union  Trust  Co.  v.  3  Ball  v.  Improved  Property- 
Texas  Southern  Ry.  Co.,  59  Tex.  Holding  Co.,  247  Fed.  645,  159 
Civ.  157,  126  S.  W.  296.                           C.  C.  A.  547;    Texas  Co.  v.  Inter- 

The  rank  of  the  certificates  de-  national  &  G.  N.  R.  Co.,  237  Fed. 

pends    largely    upon    the    form    of  921,  150  C.  C.  A.  571. 
order    permitting    their    issuance.  ■*  Ball     v.     Improved     Property 

Jeffers  v.  New  Jersy  &  P.  R.  Co.,  Holding    Co.,    247    Fed,    645,    159 

86  N.  J.  Eq.  402,  99  Atl.  189.  C.  C.  A.  547. 

2  In  re  C.  M.  Burkhalter  &  Co., 
179  Fed.  403. 
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(D.  C),  201  Fed.  381.  The  court  having  the  fund  in  its 
custody  may  establish  such  priorities  as  it  sees  fit,  at 
least  as  against  such  creditors,  as  take  the  credit  of  the 
receiver  after  the  order  authorizing  the  earlier  debt  had 
once  been  passed.  Every  one  who  deals  with  a  receiver 
knows  that  he  has  the  power  to  charge  his  estate  only  as 
the  court  may  authorize  him,  and,  if  a  prospective  cred- 
itor fails  to  inquire  how  far  the  assets  may  be  already 
incumbered,  he  takes  the  risk. 

"  AVe  do  not  forget  that  the  court  is  not  absolutely  bound 
to  recognize  the  priorities  fixed  by  the  order,  and  that  the 
matter  is  open  to  equitable  readjustment,  however  con- 
clusive a  protection  it  may  be  to  the  receiver  as  to  pay- 
ments made  under  its  terms.  Louisville  Ry.  Co.  v. 
Wilson,  138  U.  S.  501,  506,  11  Sup.  Ct.  405,  34  L.  Ed. 
1023.  But,  as  we  shall  show,  the  orders  in  this  case 
established  no  priorities  as  between  the  classes,  and  we 
are  therefore  relieved  of  the  necessity  of  determining  in 
what  circumstances  we  should  disregard  them.  All  we 
need  assert  is  that,  disregarding  the  orders,  there  is  no 
inherent  ground  for  priority  between  him  who  lends 
money  to  pay  accrued  rent  which  is  secured  and  him  who 
allows  the  use  of  his  property  upon  the  agreement  that 
the  accruing  rent  shall  be  paid.  Just  why  it  should  be 
taken  against  the  lessor  that  he  thought  it  profitable  to 
leave  the  property  at  the  existing  rent,  or  against  the 
bondholders  that  they  should  have  thought  it  profitable 
to  assume  the  lease,  does  not  appear  obvious  to  us.  AVe 
therefore  proceed  to  consider  the  effect  of  the  orders. 

''The  order  of  November  27,  1912,  did  not  profess  to 
give  the  certificates  any  priority  except  as  against  the 
mortgagees  and  the  unsecured  creditors.  We  pass  the 
question  whether  those  words  were  necessary  in  any 
event  to  give  that  priority  if  the  order  was  granted  after 
the  mortgagees  had  become  parties  to  the  suit  by  asking 

U  Rec— 103 
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to  foreclose.  Whether  necessary  or  not,  they  meant  to 
go  no  further  in  establishing  priority  than  to  put  the  cer- 
tificates ahead  of  creditors,  secured  and  unsecured,  of 
the  corporation.  As  between  themselves  and  other  cred- 
itors of  the  receiver  the  certificate  holders  stood,  so  far 
as  we  can  see,  on  a  parity  for  the  reasons  given  above. 
Hence  it  follows  that  the  rule  should  apply  of  Lewds  v. 
Linden  Steel  Co.,  183  Pa.  248,  38  Atl.  606,  and  In  re  J.  B. 
&  J.  M.  Cornell  (D.  C),  201  Fed.  381,  that  the  creditors 
of  a  receiver  in  the  absence  of  some  original  marshaling 
to  the  contrary,  or  of  some  fundamental  equity,  shall 
share  ratably.  Therefore  the  fund  should  be  brought  in 
hotchpot  with  all  the  claims  of  receiver,  and  each  should 
share  pro  rata." 

In  a  proceeding  to  test  the  validity  of  receiver's  cer- 
tificates, the  receiver  should  be  made  a  party.^ 

§  576.     Over  What  Other  Claims  and  Expenditures,  Priorities 
Have  Been  Declared. 

Receiver's  certificates,  even  though  issued  as  creating 
a  first  lien,  will  not  have  priority  over  taxes.  ^  And  where 
receiver 's  certificates  have  been  issued  for  the  purpose  of 
paying  taxes,  they  are  entitled  to  be  issued  as  first  liens. - 
Receiver's  certificates  are  entitled  on  final  distribution 
to  priority  over  debts  due  to  stockholders.^  In  the  case 
of  a  private  corporation  receiver's  certificates  will  not 
ordinarily  displace  an  attachment  le\ded  on  the  property 
prior  to  the  receivership  or  the  lien  of  a  judgment.^  They 

5  Central  Trust  Co.  v.  Sheffield,  tral  Trust  Co.  v.  New  York,  etc., 

etc.,  Ry.  Co.,  44  Fed.  526.  R.  Co.,  110  N.  Y.  250,  258,  1  L.  R.  A. 

1  Pusey,    etc.,    v.    Pennsylvania  260,  264,  18  N.  E.  92,  96;    Ball  v. 

Paper  Mills,  173  Fed.  634;   George  Improved  Property  Holding  Co.  of 

M.    Newhall    Engineering    Co.    v.  New    York,     247,     Fed.     645,     159 

Egolf,   185   Fed.   481,   107   C.   C.  A.  C.  C.  A.  547. 
581.  3  Boyce  v.   Southern  Nat.  Bank 

■2  Union     Trust    Co.    v.    Illinois  of    Wilmington,    N.    C,    203    Fed. 

Midland    Ry.    Co..    117    U.    S.    434,  698,  122  C.  C.  A.  82.. 
29  L.  Ed.  963,  6  Sup.  Ct.  809;  Cen-  4  Cowden  v.  Wild  Goose  Mining 
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have  been  accorded  priority  over  a  mechanics'  lien  and 
denied  in  other  instances.^  In  respect  to  the  priority  of 
such  certificates  over  prior  mortgages,  the  question,  as 
has  been  shown  in  the  general  discussion,  is  well  settled. 
But  where  the  mortgagee  has  not  been  a  party  to  the 
proceeding  he  has  a  right  to  be  heard  as  to  his  rights  in 
respect  to  certificates  issued  as  giving  a  part  lien,"  and 
especially  so  where  the  receivership  property  is  not  used 
as  a  public  utility/ 

The  question  whether  receiver's  certificates  are  en- 
titled to  payment  out  of  net  income  as  against  a  defi- 
ciency judgment  awarded  in  a  mortgage  foreclosure  is 
dependent  upon  the  particular  equities  in  the  case.''  In 
one  case  where  the  court  had  decreed  a  judgment  of  fore- 
closure and  sale  and  subsequently  issued  receiver's  cer- 
tificates, it  was  contended  that  the  court  was  without 
power  to  authorize  their  issuance  with  a  lien  prior  to 
that  of  the  judgment  in  foreclosure.  The  Court  of  Ap- 
peals, however,  held  that  the  authority  did  exist  where 

&  Trading  Co.,  199  Fed.  561,  118  C.  C.  A.  482  (appeal  dismissed  in 
C.  C.  A.  35.  173   U.    S.   457,    43    L.    Ed.   766,    19 

Certificates  for  money  borrowed      oup.  Ct.  5^1). 
by    a   receiver   can    not    be    made  '  ^°     ^^     Westchester      County 

superior  to  a  prior  judgment.   Leh-      ^^^wery,    73    Misc.    Rep.    352,    131 

N.   Y.   Supp.   16;    Dilley  v.   Jasper 


man  v.  Trust  Co.  of  America,  57 
Fla.  473,  49  So.  502. 


Lumber  Co.  (Tex.  Civ.),  114  S.  W, 

878. 


5  Receiver's  certificates  accorded  rpj^jg  jg  especially  true  where 
a  first  lien  may  be  given  a  prior-  property  purchased  on  a  condi- 
ity  over  a  mechanic's  lien.  Pusey,  tional  sale  contract  was  improp- 
etc,  V.  Pennsylvania  Paper  Mills,  erly  included  as  a  mortgage.  Oil 
173  Fed.  634  (affirmed  in  185  Fed.  city  Boiler  W^orks  v.  New  .Jersey 
481,  107  C.  C.  A.  581);  But  see  Water  &  Light  Co.,  81  N.  J.  L. 
Snow  V.  Winslow,  54  Iowa  200,  6  49^^  79  ^^j  451 
N.  W.  191,  to  the  contra  effect:  s  American  Trust  Co.  v.  Metro- 
Gordon  V.  Newman,  62  Fed.  686,  politan  S.  S.  Co.,  190  Fed.  113,  111 
10  C.  C.  A.  587.  C.  C.  A.  376  (affirming  order  Ber- 
<i  Fordycq,  v.  Omaha,  etc.,  R.  Co.,  wind-White  Coal  Mining  Co.,  v. 
145  Fed.  544;  Third  Street,  etc.,  Metropolitan  S.  S.  Co.,  183  Fed. 
Ry.  Co.  v.  Lewis,  79  Fed.  196,  24  250). 
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done  for  the  purpose  of  preserving  the  property,  saying:^ 
"Any  order  made  by  the  court  subsequent  to  that  judg- 
ment will  depend  upon  the  facts  then  existing,  and  the 
jurisdiction  of  the  court  over  the  persons  sought  to  be 
bound  by  the  order  so  made  by  it.  Equity  may  require 
that  the  lien  of  a  judgment  of  foreclosure  and  sale,  like 
that  of  a  mortgage,  be  subordinated  to  that  of  receivers' 
certificates  issued  to  raise  money  for  the  maintenance 
and  preservation  of  the  property." 

A  federal  court  in  a  suit  to  foreclose  a  mortgage  is  not 
bound  by  the  priority  rights  given  by  a  state  court  to  re- 
ceivers' certificates  issued  by  the  latter  court  where  the 
mortgagee  was  not  a  party  to  the  state  court  proceed- 
ing.^'' It  has  been  held  that  a  vendor's  lien  may  be  dis- 
placed by  certificates  issued  for  the  preservation  of  the 
property.^^  But  on  the  other  hand,  where  one  conveying 
a  right  of  way  to  a  railroad  company  has  not  been  paid 
therefor,  the  rights  of  the  vendor  can  not  be  displaced 
by  receiver's  certificates  because  to  do  so  would  be  com- 
pelling him  to  surrender  private  property  for  a  jDublic 
use  without  compensation,  his  position  being  different 
than  one  who  has  voluntarily  contracted  with  the 
company.  ^^ 

2  577.     Whether   Priority   of   Certificates   Exists   Over    Other 
Receivership  Expenses. 

Receiver's  certificates  necessarily  represent  expenses 
of  the  receivership  because  the  funds  represent  expenses 
used  in  the  sense  of  preservation  of  the  property.  Unless 
the  order  of  the  court  permitting  their  issuance  gives 

9  Central  Trust  Co.  v.  Pittsburg,  Nat.  Bank,  118  Md.  505,  84  Atl. 
S.  &  N.  R.  Co.,  223  N.  Y.  347,  119  559.  But  see  Hooper  v.  Central 
N.  E.  565.  Trust  Co.,  81  Md.  559,  29  L.  R.  A. 

10  Metropolitan     Trust     Co.     v.      262,  32  Atl.  505. 

Lake  Cities,  etc.,  Ry.  Co.,  100  Fed.  12  Crosby    v.    Morristown,    etc., 

897.  R.  Co.  (Tenn.  Ch.),  42  S.  W.  507. 

11  York    Mfg.    Co.    v.    Hoblitzell 
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tlicm  a  priority,  they  will  rank  with  other  debts  con- 
tracted during  the  course  of  the  receivership.^  It  is 
within  the  power  of  the  court  to  determine  the  respective 
equities  of  such  certiticates  and  other  expenses  of  the 
receivership. 2  The  fees  of  both  the  receiver  and  the 
attorney  for  him  are  taxable  as  costs  and  expenses  of  the 
receivership  and  are  accorded  a  superior  rank  in  priority 
to  first  lien  receiver's  certificates.^  But  special  circum- 
stances might  exist  w^here  on  account  of  representations 
made  by  attorneys  in  negotiating  the  sale  of  the  certifi- 
cates to  the  effect  that  the  receivership  property  was 
ample  to  cover  the  loans  made  by  the  holders  of  the 
certificates,  the  court  will  defer  the  compensation  of  the 
attorney  on  the  theory  that  the  superior  equity  under 
such  circumstances  would  be  with  the  certificate  holders,^ 
but  it  would  seem  that  in  such  a  situation  it  might  be 
difficult  to  say  that  attorneys  who  may  have  largely 
aided  in  sa^dng  and  preserving  the  receivership  fund  so 
as  to  have  a  fund  to  distribute,  had  no  superior,  if  not  an 
equal  rank,  with  certificates  in  case  the  fund  proves  inade- 

1  Lewis  V.  Linden  Steel  Co.,  183  conclusion  of  the  chancery  court 
Pa.  St.  248,  38  Atl.  606;  St.  Louis  in  the  same  case  reported  in  86 
Union  Trust  Co.  v.  Texas  So.  R.  N.  J.  Eq.  68,  97  Atl.  32,  but  did 
Co.,  59  Tex.  Civ.  157,  126  S.  W.  not  adopt  the  reasoning  of  the 
296,   297.  chancellor.     Although  the  conclu- 

2  Petersburg  Sav.,  etc.  Co.  v.  sion  based  upon  the  construction 
Dellatorre,  70  Fed.  643,  7  C.  C.  A.  of  the  order  was  undoubtedly  cor- 
310;  Pusey,  etc.,  v.  Pennsylvania  rect,  the  reasoning  of  the  chancel- 
Paper  Mills,  173  Fed.  634.  lor  in  his   opinion  appears   to   be 

3  Ball     V.     Improved     Property  logical  and  convincing. 
Holding    Co.,    247    Fed.    645,    159  In  this  connection  see,  also,  the 
C.  C.  A.  547.  case  of  Nessler  v.  Industrial  Land 

In  Jeffers  v.  New  Jersey   &   P.  Dev.  Co.,  65  N.  J.  Eq.  491,  56  Atl. 

R.   Co.,  86  N.   J.  Eq.   402,  99   Atl.  711  and  Strapp  v.  Bull  Sons  &  Co. 

189,  the  court  held  that  the  coun-  [1895],  2  Ch.  1,  64  L.  J.  Ch.  658; 

sel  fees  had  priority  but  the  de-  In  re  Glasdir  Copper  Mines  [1906], 

cision   was   based   on   a   construe-  1  Ch.  365,  75  L.  J.  Ch.  109. 
tion  of  the  order  issuing  the  cer-  4  Willcox  v.  Southern  Nat.  Bank, 

tificates.     The  case  approved  the  211  Fed.  968,  128  C.  C.  A.  466. 
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quate,  wliere  it  is  not  shown  that  they  knowingly  or  fraud- 
ulently misrepresented  the  affairs  of  tlie  receivership. 

A  judgment  for  personal  injuries  happening  during  the 
receivership  is  regarded  as  an  expense  incurred  in  the 
operation  of  the  road  and  treated  accordingly  in  relation 
to  receiver's  certificates  and  may  be  charged  against  the 
corpus  of  the  property  where  the  income  is  insufficient 
for  the  purpose  of  payment.^  In  some  instances  judg- 
ments of  this  character  are  by  statute  given  a  priority 
which  can  not  be  displaced  by  the  lien  of  a  receiver's 
certificate.^ 


5  Anderson  v.  Condict,  93  Fed. 
349,  35   C.   C.  A.   335. 

0  Petition"  of  Walker,  141  Tenn. 
281,  209   S.  W.  739. 

In  the  above  case,  the  court 
said: 

"The  certificates  authorized  and 
issued  by  the  receiver  provide  that 
the  same  'shall  be  and  constitute 
a  first  lien  on  the  property  of  the 
Tennessee  Railway  Company,  and 
each  certificate  shall  be  and  con- 
stitute an  equal  and  joint  lien  with 
all  other  certificates  of  like  nature 
and  character  without  reference 
to  the  date  of  the  negotiation  of 
the  same.' 

"The  question  here  presented  is 
one  of  priority,  under  our  statute, 
between  a  judgment  creditor  for 
damage  done  to  persons  and  the 
receiver's  certificates  issued  under 
the  authority  of  the  court. 

"Section  1530  of  the  Code 
(Shannon's  Acts  of  1877,  chapter 
72,  §  3  provides  that: 

"  'No  railroad  company  shall 
have  power  to  give  or  create  any 
mortgage  or  other  kind  of  lien  on 
its  railway  property  in  this  state 
which  shall  be  valid  and  binding 
against  judgments  and  decrees  and 


executions  therefrom  for  timbers 
furnished  and  work  and  labor 
done  on,  or  for  damages  done  to 
persons  and  property  in  the  oper 
ation  of,  its  railroad  in  this  state.' 

"The  statute  is  a  valid  and  con- 
stitutional limitation  upon  the 
power  of  all  railroads  in  the  state 
to  create  any  lien  valid  as  against 
claims  of  the  character  therein 
enumerated.  Frazier  v.  Railroad, 
88  Tenn.  138,  12  S.  W.  537. 

"The  statute  does  not  create  a 
lien  in  favor  of  those  coming 
within  its  provisions,  but  operates 
to  postpone  liens  created  by  rail- 
road companies  to  the  satisfac- 
tion of  claims  of  the  preferred 
class.  Railroad  v.  Evans,  66  Fed. 
809,  14  C.  C.  A.  116. 

"It  is  clear  that  the  railway 
company  herein,  had  it  been  op- 
erating the  road  at  the  time  of 
the  injury  complained  of,  could 
have  created  or  incurred  no  obli- 
gation in  any  wise  conflicting 
with  the  provisions  of  the  statute. 

"Can  the  court,  operating  the 
railroad  under  direction  of  its  re- 
ceiver, create  a  priority  forbidden 
by  the  statute?  We  think  not. 
.     .     .     The  receiver,  in  operating 
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§  578.     To  What  Extent  Rights  of  Certificate  Holder  May  Be 
Said  to  Be  Vested. 

The  holder  of  a  receiver's  certificate  has  no  vested  right 
in  the  character  of  lien,  recited  as  created  by  the  certifi- 
cate, at  least,  in  the  general  sense  in  which  that  term  is 
generally  employed.  But  that  does  not  mean  that  the 
character  of  his  rights  is  altogether  insecure  or  uncer- 
tain. It  is  comparatively  as  easy  to  determine  at  the  time 
when  receiver's  certificates  are  issued,  if  the  facts  are 
matters  of  record,  whether  the  issue  is  a  proper  one  and 
whether  the  liens  declared  as  created,  are  supportable  in 
law  as  it  is  to  determine  whether  any  bond  issue  will  be 
supported  by  the  courts  in  case  of  adverse  litigation.  It  is 
true  that  the  lien  and  priority  characteristics  of  such 
certificates  may  be  attacked  at  final  distribution,  but 
rarely  will  any  question  be  entitled  to  be  raised  then 
which  could  not  be  foreseen  at  the  time  of  their  issuance. 
Besides  the  matter  of  lien  priority  over  other  lienhold- 
ers  is  a  matter  of  res  judicata  as  between  certificate 
holders  and  lienholders  who  have  had  their  day  in  court 
at  the  time  of  the  order  permitting  their  issuance. 

Wlien  a  court  permits  the  issuance  of  receiver's  certifi- 
cates, it  creates  what  may  be  said  to  be  a  debt  of  the 

the  railroad  under  direction  of  the  tlie  Standard  Trust  Comimny,  as 
court,  stood,  with  respect  to  his  mortgagee,  were  in  possession 
duties  and  liabilities,  in  the  same  and  operating  the  railroad,  there 
position  as  did  the  corporation  could  arise  no  question  of  the  ap- 
had  it  been  so  engaged.    Whether      P'^cation  of  the  act  of  1877;    the 

receiver  stands  in  no  more  favored 
position.  High  on  Receivers  (4th 
Ed.)    §  395,   and   authorities   cited. 

the   corporation,   or   of  the   credi-  'n^oi^c    ^r    fv,      ^i,„       ^ 

Claims    ot    the    character    pre- 

tors,  or  as  the  representative  of  sented  herein  are  considered  meri- 
all  those  interested,  he  is  intrusted  torious,  have  received  the  protec- 
with  the  powers  of  the  corporation,  tion  of  our  statutory  enactment, 
and  is  onerated  with  its  charter  and  the  liabilities  incurred  by  the 
and  statutory  responsibilities  and  railroad  itself  or  through  the  re- 
obligations.  So,  if  the  Tennessee  ceiver  should  be  postponed  until 
Railway    Company,    as    owner,    or  after  their  satisfaction." 


the    receiver    is    to    be    regarded 
as  the   officer   of  the   court   or  of 
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court  itself,  and  the  good  faith  of  a  court  of  equity  is 
behind  the  issuance  of  the  certificates.^  That  good  faith 
necessarily  requires  the  court  to  not  lightly  overturn  the 
contracts  which  it  has  made,  even  though  the  holder  of 
the  certificate  takes  it  with  the  knowledge  that  in  case 
a  lienholder  shows  an  equity  superior  to  his  own,  the 
court  will  readjust  the  equities. ^ 


1  Mercantile  Trust  Co.  v.  Kan- 
awha &  O.  Ry.  Co.,  58  Fed.  6,  7 
C.  C.  A.  3. 

In  Bank  of  Commerce  v.  Cen- 
tral Coal,  etc.,  Co.,  115  Fed.  878, 
53    C.   C.   A.   334,   the   court   said: 

"Judicial  repudiation  of  obliga- 
tions is  not  to  be  sanctioned  un- 
der any  conditions.  One  of  the 
chief  duties  of  courts  is  to  compel 
delinquent  debtors  to  pay  their 
debts.  It  could  do  this  with  poor 
grace  indeed  if  it  neglected  to 
pay  its  own  debts  when  it  had 
means  to  do  so." 

The  court,  when  it  has  author- 
ized the  issuance  of  certificates, 
with  knowledge  of  all  parties  in 
interest,  will  protect  the  holders 
thereof.  Humphreys  v.  Allen,  101 
111.  490;  Union  Trust  Co.  v.  Illinois 
M.  R.  Co.,  117  U.  S.  434,  29  L.  Ed. 
963,  6  Sup.  Ct.  809;  Miltenberger 
V.  Logansport,  C.  &  S.  W.  R.  Co., 
106  U.  S.  286,  27  L.  Ed.  117,  1 
Sup.  Ct.  140;  Central  Trust  Co.  v. 
Seasongood,  130  U.  S.  482,  32 
L.  Ed.  985,  9  Sup.  Ct.  575;  Knee- 
land  V.  Luce,  141  U.  S.  491,  35 
L.  Ed.  830,  12  Sup.  Ct.  32;  Ala- 
bama Iron  &  R.  Co.  v.  Anniston 
Loan  &  T.  Co.,  57  Fed.  25,  66 
C.  C.  A.  242;  Mercantile  Trust  Co. 
V.  Kanawha  &  O.  R.  Co.,  58  Fed. 
6,  7  C.  C.  A.  3;  Gordon  v.  Newman, 
62  Fed.  686,  10  C.  C.  A.  587; 
Laughlin  v.  United  States  Rolling- 


Stock  Co.,  64  Fed.  25;  Snow  v. 
Winslow,  54  Iowa  200,  6  N.  W. 
191;  Langdon  v.  Vermont  &  C.  R. 
Co.,  53  Vt.  228;  Stevens  v.  Union 
Trust  Co.,  57  Hun  498,  11  N.  Y. 
Supp.  268. 

When  certificates  are  issued  on 
which  the  court  Impresses  a  pref- 
erential lien,  good  faith  requires 
that  the  lien  should  be  enforced. 
Indeed,  the  rights  of  the  holders 
of  the  certificates  are  so  far 
vested  that  the  court  ordinarily 
can  not  devest  them  without  the 
consent  of  the  lienors.  Lazear  v. 
Ohio  Val.  Steel  Foundry  Co.,  65 
W.  Va.  105,  63  S.  E.  772;  Knee- 
land  V.  Luce,  141  U.  S.  491,  35 
L.   Ed.  830,  12  Sup.  Ct.  32. 

The  certificates  are  backed  by 
the  pledged  faith  of  the  court  that 
the  projjerty  or  the  proceeds  of 
which  they  are  charged  against 
are  in  the  possession  of  the  court 
subject  to  be  and  that  it  will  be 
disposed  of  by  it  for  their  pay- 
ment. Meyer  v,  Johnston,  53  Ala. 
237. 

2  A  receiver's  certificate  may  be 
regarded  as  an  evidence  of  in- 
debtedness, of  no  higher  char- 
acter than  the  claim  which  it 
represents  in  a  proceeding  to  con- 
test its  validity  by  one  who  was 
not  a  party  when  it  was  issued. 
Bernard  v.  Union  Trust  Co.,  159 
Fed.  620,  86  C.  C.  A.  610,  16  L.  R.  A. 
(N.   S.)    1118;    Horton  v.  Thomas 
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6.  Sale,  Transferahility  and  General  Rights  of  Holders. 
§  579.     Right  to  Sell  Certificates  Below  Par  Value. 

The  fact  that  the  certificates  were  sold  at  a  discount 
will  not  prevent  persons  who  in  good  faith  invested  their 
money  in  them  from  being  paid  according  to  their  tenor 
as  authorized  by  the  order  of  the  court.  It  must  in  such 
cases  be  presumed  that  the  parties  taking  the  certificates 
took  them  relying  on  the  promise  to  pay  their  face  and 
would  not  otherwi^  have  trusted  the  receiver  or  the 
fund.i 

But  if  the  certificates  are  issued  and  sold  at  a  sum 
below  par  without  a  proper  order  of  court,  the  holder  can 
only  recover  the  amount  actually  paid.- 

Likewise,  where  the  discount  price  at  which  the  certifi- 
cates was  obtained  through  fraudulent  representations 
to  the  court,  the  holders  will  only  be  allowed  the  amount 
paid  by  them  for  the  certificates,^ 

The  general  question  of  whether  the  certificates  should 
be  sold  below  par  is  one  for  the  receivership  court  to 
determine  in  view  of  the  market  conditions,  and  neces- 
sarily is  one  within  the  discretion  of  the  judge  and  will 
only  be  reviewed  in  the  case  of  gross  abuse  of  discretion.^ 

McNally   Co.,    168   App.    Div.    248,  having  notice  of  the  order  under 

153  N.  Y.  Supp.  429,  432.  which  the  certificates  were  issued. 

1  Union  Trust  Co.  v.  Illinois  ^^  was  held  that  the  purchaser 
Midland  Rv.  Co.,  117  U.  S.  434,  ^^^^  subject  to  all  equities  be- 
29   L.  Ed.  963.  6  Sup.  Ct.  809.  ^""'^^^  *^^  receiver  and  payee.  The 

negotiation    and    sale    of    certifi- 

2  Central  National  Bank  v.  Haz-      „„t„„  ,•„  „  +„„  ,.  „  n     ..     *i, 

cates  IS  a  trust  personally  to  the 

ard,  30  Fed.  484.  receiver  and  he  can  not  delegate 

In  Union  Trust  Co.  v.   Chicago  it  to  another  and  relieve  himself 

&  L.  H.  R.  Co.,  7  Fed.  513,  under  from  responsibility. 

a  special  order  of  court,  receivers  3  Belknap   Sav.   Bank   v.   Lamar 

certificates  were  issued,  placed  in  Land,    etc.,    Co.,    28    Colo.    326,    64 

the  hands  of  the  payee  for  negoti-  Pac.  212. 

ation  and   sale,  and   subsequently  4  New     River     Lumber     Co.     v. 

were    purchased    by    the    plaintiff  Tennessee  Ry.  Co.,  136  Tenn.  eUl, 

for  forty  cents  on  the  dollar,  he  191  S.  W.  334. 
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But  it  has  been  held  that  the  usury  laws  can  not  be 
evaded  by  a  device  of  selling  the  certificates  below  par 
in  order  to  produce  a  rate  of  interest  greater  than  that 
allowed  by  the  usury  laws.^ 

§  580.     Whether  Certificate  Buyer  Bound  to  Enquire  into  Ap- 
plication of  Proceeds. 

Where  there  is  a  proper  order  for  the  issuance  of 
receiver's  certificates  and  provisions  for  their  issuance 
and  sale  by  the  receiver,  and  the  buyer  of  the  certificates 
pays  the  amount  required  by  the  order  of  the  court,  he  is 
under  no  obligation  to  see  that  the  receiver  properly 
applies  the  proceeds  for  their  sale,  since  it  is  the  duty  of 
the  receivership  court  to  see  that  its  receiver  makes 
proper  application  of  such  funds. ^ 

§  581.     Assignability  of  the  Certificates. 

Receiver's  certificates  are  often  made  payable  to 
bearer  or  to  a  named  person  or  his  assignees.  The  fact 
that  a  receiver's  certificate  provides  that  it  is  transfer- 
able only  on  the  books  of  the  corporation  and  upon  sur- 
render of  the  certificate  does  not  preclude  its  assignment 
without  a  compliance  with  such  provisions.  The  effect 
of  an  assignment  of  the  certificate  is  to  substitute  the 
assignee  for  the  original  holder,  to  enable  him  to  share 
in  any  distribution  which  may  be  made  of  the  assets  and 
to  enforce  his  rights  to  the  same  extent  as  the  assignor. 

Thus  where  the  owner  of  a  certificate  of  indebtedness 
of  a  corporation  which  was  issued  by  its  receivers  and  is 
transferable  on  the  books  of  the  company,  having  a  blank 
for  assignment  on  its  back,  who  indorses  it  in  blank  and 
delivers  it  to  his  brokers  for  sale,  he  is  bound  by  tlieir 

5  Meyer    v.    Johnston,    53    Ala.  bama,    etc.,    R.    R.    Co.,    2    Woods 

237.  506    Fed.    Cas.    No.    13,296;    Roch- 

1  Union  Trust  Co.  v.  Illinois  M.  ester  Trust,  etc.,  Co.  v.   Oneonta, 

Ry.  Co.,  117   U.   S.   434,   29   L.    Ed.  etc.,  R.  Co.,  122  App.  Div.  193,  107 

963,  6  Sup.  Ct.  809;  Stanton  v.  Ala-  N.  Y.  Supp.  237.- 
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act  in  transferring  it  to  a  bona  fide  purchaser  for  value 
although  the  major  portion  of  the  purchase  price  is  repre- 
sented by  a  cancellation  of  their  indebtedness  to  him.^ 
An  assignment  in  blank  of  a  receiver's  certificate  does 
not  constitute  a  warranty  that  it  will  be  paid  or  even 
that  it  is  collectible  at  alL- 

§  582.     Non-negotiable  Instrument  Character  of  the  Certificates. 

Receiver's  certificates  are  not  negotiable  instruments 
in  the  sense  of  the  law  merchant.^  And  the  quality  of 
negotiability  in  the  true  sense  of  that  term  is  not  im- 
parted to  them  by  an  order  of  the  court  authorizing  the 


1  McCarthy  v.  Crawford,  238  III. 
38,  128  Am.  St.  Rep.  95,  29  L.  R.  A. 
(N.  S.)  252,  86  X.  E.  750. 

See,  also.  Union  Trust  Co.  v. 
Chicago,  etc.,  R.  Co.,   7   Fed.   513. 

2  McCurdy  v.  Bowes,  88  Ind. 
583. 

1  Mercantile  Trust  Co.  v.  Kan- 
awha &  O.  Ry.  Co.,  58  Fed.  6,  7 
C.  C.  A.  3;  Bernard  v.  Union 
Trust  Co.,  159  Fed.  620,  86  C.  C.  A. 
610,  16  L.  R.  A.  (N.  S.)  1118; 
Stanton  v.  Alabama,  etc.,  R.  R. 
Co.,  2  Woods  506,  Fed.  Cas.  No. 
13,296;  Union  Trust  Co.  v.  Chi- 
cago, etc.,  R.  R.  Co.,  7  Fed.  513; 
Stanton  v.  Alabama,  etc.,  R.  R. 
Co.,  31  Fed.  585;  Gordon  v.  New- 
man, 62  Fed.  686,  10  C.  C.  A.  587; 
Turner  v.  Peoria,  etc.,  R.  R.  Co., 
95  111.  134,  35  Am.  Rep.  144; 
Newbold  v.  Peoria,  etc.,  R.  R.  Co., 
5  Til.  App.  367;  MeCurdy  v.  I^wes, 
88  Ind.  583;  Bank  of  Montreal  v. 
Chicago,  etc.,  R.  R.  Co.,  48  Iowa 
518. 

Such  certificates  are  instru- 
ments of  a  nature  protected  by 
the   laws    against   forgery.    Ritter 


V.  State,  76  Te.x.  Crim.  594,  176 
S.  W.  727. 

They  have  not  the  element  of 
negotiability  that  ordinarily  at- 
taches to  commercial  paper,  and 
are  subject  to  all  the  equities 
existing  against  the  paj'ees,  not- 
withstanding the  assignment 
thereof.  Union  Trust  Co.  v.  Illi- 
nois M.  R.  Co.,  117  U.  S.  434,  29 
L.  Ed.  963,  6  Sup.  Ct.  809. 

Receivers"  certificates,  being 
merely  evidences  of  indebtedness, 
have  no  higher  character  than  the 
debts  which  they  represent.  Fidel- 
ity Ins.  &  S.  D.  Co.,  V.  Shenandoah 
Iron  Co.,  42  Fed.  372. 

An  ordinary  receiver's  certifi- 
cate is  merely  evidence  c^f  the 
existence  of  a  debt  in  favor  of 
the  holder  against  the  corpora- 
tion whose  property  the  court  is 
administering.  It  is  not  a  negoti- 
able instrument.  The  debt  of 
which  the  certificate  was  the  evi- 
dence being  a  chose  in  action  is 
assignable  in  equity.  McCarthy  v. 
Crawford,  238  111.  38,  128  Am.  St. 
Rep.  95,  29  L.  R.  A.  (N.  S.)  252, 
86  X.  E.  750. 
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ce  of  negotiable  certificates.  They  are  not  com- 
xiiercial  paper,  and  the  purchaser  or  assignee  can  recover 
upon  them  only  to  the  extent  of  the  rights  of  the  first 
payee.  He  is  put  upon  inquiry  as  to  all  that  was  done  in 
the  cause  wherein  the  certificates  are  issued  and  charge- 
able with  notice.^ 

Not  being  commercial  paper,  the  holder  takes  them 
subject  to  all  equities  between  the  original  parties,  even 
though  he  acquires  them  for  value  and  without  notice ; 
and  when  they  are  negotiated  at  a  discount,  which  the 
receiver  is  not  authorized  to  allow,  a  bona  fide  holder 
will  be  protected  only  to  the  amount  advanced  by  the  first 
purchaser.^  An  assignor  can  not  be  charged  as  an  ordi- 
nary indorser  of  a  negotiable  instrument.^  The  early 
and  well  established  rule  of  non-negotiability  has  been 
relaxed  to  this  extent,  namely,  where  the  court  by  the 
terms  of  the  order  for  their  issuance  recites  that  they 
are  to  be  negotiable,  they  will  be  accorded  that  quality  so 
far  as  it  can  be  done  without  interfering  with  the  doctrine 
of  lis  pendens.^ 

§  583.    Extent  of  Notice  Imputed  to  Holders  of  Certificates. 

The  holder  of  receiver's  certificates  under  the  doctrine 
of  lis  pendens  is  put  on  inquiry  as  to  the  litigation  in  the 
course  of  which  the  obligations  were  both  in  respect  to 
prior  and  subsequent  proceedings  therein.^ 

2  Bernard  v.  Union  Trust  Co.,  the  loans.  The  court  always  re- 
159  Fed.  620,  86  C.  C.  A.  610,  16  tains  control  of  the  matter;  its 
L.  R.  A.   (N.  S.)   1118.  records  are  accessible  to  lenders 

3  In  Union  Trust  Co.  v.  Illinois  and  subsequent  holders,  and  the 
Midland  Ry.  Co.,  117  U.  S.  434,  certificates  are  not  negotiable  in- 
456,  29   L.  Ed.  963,  6  Sup.  Ct.  809,  struments." 

the  court  said:  Central  Nat.  Bank  v.  Hazard,  30 

"The  receiver  and  those  lending  Fed.  484. 

money   to   him   on   certificates   is-  -i  McCurdy  v.  Bowes,  88  Ind.  583. 

sued    and    orders    made    without  5  Smythe    v.     Central    Vermont 

prior  notice   to   the   parties   inter-  Ry.  Co.,  88  Vt.  59,  90  Atl.  901. 

ested    take    the    risk    of   the    final  i  Bernard    v.    Union    Trust    Co., 

action   of   the   court   in   regard   to  159  Fed.  G20,  86  C.  C.  A.  610,  IG 
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The  liokler  takes  this  class  of  paper  with  notice  of  the 
authority  and  purposes  for  which  it  is  issued,  and  that 
it  is  payable  solely  from  the  funds  of  the  receivership, 
and  that  there  is  no  responsible  principal  back  of  them  to 
be  made  liable  in  case  of  default.^ 

A  holder  of  such  certificates  is  charged  with  notice  that 
by  final  action  of  the  court  the  validity  or  security  of  the 
certificates  might  be  prejudicially  affected.^ 

Where  the  certificates  are  all  payable  to  bearer  and 
have  passed  into  the  hands  of  third  persons  for  a  valu- 
able consideration,  such  persons  have  a  right  to  rely  on 
the  promise  of  the  court  as  to  their  priority,  plainly  borne 
on  their  face,  w^here  the  consent  of  the  bondholders' 
trustees  was  given  to  the  issue.^ 

The  purchaser  is  bound  to  enquire  into  the  validity  of 
the  order  to  support  the  issuance  of  the  certificates. 
Thus  where  the  certificates  purport  to  have  been  issued 


L.  R.  A.  (N.  S.)  1118;  Decker  v. 
Berner's  Bay  Mining  Co.,  3  Alaska 
280;  Smythe  v.  Central  Vermont 
Ry.  Co.,  88  Vt.  59,  90  Atl.  901. 

The  holder  of  a  receiver's  cer- 
tificate is  bound  by  the  doctrine  of 
lis  pendens.  Mercantile  Trust  Co. 
V.  Kanawha  &  O.  Ry.  Co.,  58  Fed. 
6,  7  C.  C.  A.  3. 

Persons  purchasing  receivers' 
certificates  are  bound  to  take 
notice  of  the  authority  or  want  of 
authority  to  issue  them.  Knicker- 
bocker Trust  Co.  V.  Oneonta,  C.  & 
R.  S.  Ry.  Co.,  201  N.  Y.  379,  94 
N.  E.  871  (affirming  138  App.  Div. 
687.  123  N.  Y.  Supp.  822). 

2  Bank  of  Montreal  v.  Chicago, 
C.  &  W.  R.  Co.,  48  Iowa  518;  Stan- 
ton V.  Alabama  &  C.  R.  Co.,  2 
Woods  506,  Fed.  Cas.  No.  13,296; 
Wesson  v.  Chapman,  77  Hun  144, 
28  N.  Y.  Supp.  431;  Newbold  v. 
Peoria  &  S.  R.  Co.,  5  111.  App.  367; 


Mercantile  Trust  Co.  v.  Kanawha 
&  O.  R.  Co.,  50  Fed.  874;  Turner 
V.  Peoria  &  S.  R.  Co.,  95  111.  134, 
35  Am.  Rep.  144. 

Certificates  issued  without  au- 
thority are  invalid  and  of  no  ef- 
fect. Stanton  v.  Alabama  &  C.  R. 
Co..  31  Fed.  585. 

The  holder  is  put  upon  inquiry 
as  to  what  has  been  done  in  the 
litigation  in  which  the  certificates 
are  issued,  and  is  charged  with 
notice  of  subsequent  proceedings 
therein.  Union  Trust  Co.  v.  Illi- 
nois M.  R.  Co.,  117  U.  S.  434,  29 
L.  Ed.  9G3.  6  Sup.  Ct.  809. 

3  Mercantile  Trust  Co.  v.  Kan- 
awha &  O.  Ry.  Co.,  58  Fed.  6,  7 
C.  C.  A.  3. 

4  Kneeland  v.  Luce,  141  U.  S. 
491,  35  L.  Ed.  830,  12  Sup.  Ct.  32. 

See,  also.  Farmers'  Loan  & 
Trust  Co.  V.  Kansas  City,  etc.,  R. 
Co.,  53  Fed.  182. 


1G46  LAW   OF   RECEIVERS. 

in  payment  of  material  to  be  delivered,  lie  must  enquire 
whether  the  order  is  sufficient  to  permit  their  issuance 
for  undelivered  material.^  They  are  taken  by  the  holder 
subject  to  the  rights  of  lienholders  who  have  not  had 
their  day  in  court."  And  on  the  other  hand  he  may  con- 
sider the  fact  that  a  lienholder,  who  had  a  right  to  appeal 
from  an  order  deferring  his  lien  to  that  of  the  certificates, 
did  not  appeal  therefrom.'  But  where  the  defect  is  one 
which  is  not  apparent  from  the  record,  he  will  not  be 
charged  with  knowledge  of  it  and  the  court  will  protect 
the  certificate  holder.  Thus  where  the  receivership  suit 
is  dismissed  on  account  of  collusion  between  the  parties, 
the  court  preliminary  to  such  a  dismissal  will  decree  the 
sale  of  sufficient  property  to  protect  the  receiver's  certifi- 
cates issued  by  it.-  And  in  other  circumstances  where 
the  fault  has  been  one  difficult  to  discover,  the  court  has 
subrogated  the  holders  to  the  claims  paid  off  by  the  pro- 
ceeds, as  for  instance  where  certificates  were  issued  in 
excess  of  the  order  of  the  court.^ 

The  fact  that  a  public  service  commission  or  like  official 
or  body  is  given  authority  to  pass  upon  security  issues 
of  a  public  utility  corporation  does  not  from  a  legal 
standpoint  add  or  subtract  from  the  order  of  a  court 
authorizing  its  receiver  to  issue  receiver's  certificates.^" 
And  the  fact  that  the  holder  of  certificates,  which  had 
been  issued  in  good  faith  and  for  a  proper  purpose,  had 
obtained  them  with  an  unlawful  purpose  of  obtaining  a 
preference,  will  not  affect  their  validity.  ^^ 

5  Bank  of  Montreal  v.  Chicago,  !>  Newbold  v.  Peoria,  etc.,  R.  R. 
etc.,  R.  R.  Co.,  48  Iowa  518.  Co.,  5  HI.  App.  367. 

6  Hervey  v.  Illinois  M.  R.  Co.,  lo  St.  Louis  Union  Trust  Co.  v. 
28  Fed.  169.  Texas    So.    Ry.    Co.,    59    Tex.   Civ. 

7  Ex  parte  Farmers'  Loan  &  T.  App.  157,  126  S.  W.  296. 

Co.,   129  U.   S.   206,  32   L,   Ed.  656,  n  Title  Ins.  &  Trust  Co.  v.  Cali- 

9  Sup.  Ct.  265.  fornia   Development  Co.,   171  Cal. 

s  Electrical  Supply  Co.  v.  Put-in-  227,  152  Pac.  564. 
Bay,  etc.,  Ry.  Co.,  84  Fed.  740, 
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§584.     Waiver  or  Loss  of  Right  to  Question  Certificates  by 
Reason  of  Estoppel. 

Lienliolders  whose  liens  are  displaced  by  receiver's 
certificates  may  waive  or  lose  their  right  to  contest  the 
priority  of  the  certificates  by  acts  of  approval,  acquies- 
cence or  delay  in  objecting  which  amount  to  an  estoppel 
upon  the  assertion  of  their  rights.  In  other  words,  the 
general  principles  of  the  law  of  estoppel  are  applicable 
in  cases  of  that  kind.^  A  holder  of  certificates  may  by  an 
agreement  with  other  lien  claimants  waive  his  rights  of 
priority  as  to  them.-  Prior  lienholders  may  be  bound 
by  the  assent  of  the  mortgagee  trustee  or  by  a  bond- 
holders' committee  to  the  liens  created  by  the  receiver's 
certificates.^ 

But  where  the  trustee  of  bondholders  opposed  the  issu- 
ance of  receiver's  certificates  for  the  purpose  of  paying 
overdue  interest  to  the  bondholders,  the  bondholders  are 
not  estopped  by  the  receipt  by  the  trustee  of  the  de- 

1  Miltenberger     v.     Logansport,  A  creditor  is  not  in  position  to 

etc.,  R.  R.  Co.,  106  U.  S.   286,  27  contest  the  validity  of  certificates 

L.  Ed.  117,  1  Sup.  Ct.  140;  Central  constituting  prior  liens  where  the 

Trust  Co.  V.  Seasongood,  130  U.  S.  relief  he   is   seeking  is   based   on 

482,  32  L.  Ed.  985,  9  Sup.  Ct.  575;  the    certificates    themselves.     Nis- 

Kneeland  v.  Luce,  141  U.  S.  491,  bet    v.    Great   Northern    Clay   Co., 

35  L,  Ed.  830,  12  Sup.  Ct.  32;  Mer-  41   Wash.   107,   83   Pac.   15. 
cantile  Trust  Co.  v.  Kanawha,  etc.,  2  Fletcher    v.    Waring,    137    Ind. 

R.  R.  Co.,  58  Fed.  6,  7  C.  C.  A.  3;  159,  36   N.   E.   896. 
First  Nat.  Bank  v.  Ewlng,  103  Fed.  ::  Kent    v.    Lake    Superior    Ship 

168,  43  C.  C.  A.  150;    Humphreys  Canal  R.  &  Iron  Co.,  144  U.  S.  75, 

V.  Allen,  101  m.  490;    Langdon  v.  36    L.    Ed,    352,    12    Sup.    Ct.    650; 

Vermont   &   C.   R.   R.   Co.,   53   Vt.  Langdon  v.  Vermont,  etc.,  R.  Co., 

228,  54  Vt.  593.  53  Vt.  228. 

The     fact     that     a     lienholder  In  all  such  cases,  it  is  a  question 

waived    priority    of    his    deed    of  whether   a    particular  officer   who 

trust  as  to  certain  receivers  cer-  consented   to  the  issuance  of  the 

tificates   did    not   impliedly    waive  certificates  had  authority  to  do  so. 

lien  as  to  other  debts  incurred  by  Farmers'   Loan   &   T.   Co.   v.   Cen- 

receiver.      Smith    v.    Shenandoah  tralia,  etc.,  R.  Co.,  96  Fed.  636,  37 

VaUey    Nat.    Bank,    246    Fed.    379,  C.    C.    A.    528,    100    Fed.    11,    40 

158    C.    C.   A.    443.  C.  C.  A.  248. 
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faulted  interest  from  funds  raised  by  the  certificates.  It 
was  no  part  of  the  duty  of  the  trustees  to  question  the 
sources  from  which  the  money  came  since  it  might  be 
that  certificate  holders  were  willing  to  lend  the  receiver 
money  even  without  the  security  of  a  paramount  lien  on 
the  property.  The  court  in  characterizing  the  receipt  as 
compulsory  said:*  "A  refusal  to  receive  payment  on  a 
tender  might  possibly  have  discharged  the  lien  of  the 
mortgage  to  the  extent  of  the  interest  unpaid.  Indeed 
the  receipt  of  the  money  was  practically  compulsory; 
the  bondholders  were  forced  to  surrender  a  cause  of 
action  shortly  to  become  due,  to  wit,  foreclosure  for  the 
whole  principal  sum  secured  by  the  mortgage,  and  to 
leave  the  railroad  for  another  six  months  in  the  hands  of 
adverse  parties." 

Bondholders  who  desire  to  object  to  the  issuance  of 
receiver's  certificates  must  do  so  promptly  inasmuch  as 
long  delay  in  so  doing  may  constitute  an  estoppel  by  way 
of  acquiescence.^  The  successor  in  interest  of  a  certifi- 
cate holder  who  is  estopped  from  questioning  the  invalid- 
ity of  the  certificates  in  any  respect  is  likewise  bound  by 
such   estoppel.^     A  lienholder  can   not  obtain   benefits 

4  Knickerbocker  Trust  Co.  v.  insolvent  railroad  thereafter  with 
Oneonta  C.  &  R.  S.  Ry.  Co.,  201  full  notice  of  the  lien  created  by 
N.  Y.  379,  94  N.  E.  871  (affirming  the  certificates  and  hence  that  it 
order  138  App.  Div.  687,  123  N.  Y.  would  be  inequitable  for  such 
Supp.    822).  creditors    to   be   preferred   to    the 

5  Miltenberger     v.     Logansport,  certificates. 

etc.,    Ry.    Co.,    106    U.    S.    286,    27  But  see  International  Trust  Co. 

L.   Ed.  117,  1  Sup.  Ct.  140;    Hum-  v.   United   Coal  Co.,   27  Colo.  246, 

phreys  v.  Allen,  101  111.  490.  83  Am.  St.  Rep.  59,  60  Pac.  621. 

In    Kampmann    v.    Sullivan,    26  6  Humphreys  -v.    Allen,    101    111. 

Tex.   Civ.   308,  63   S.   W.   173,  the  490. 

order  of  the  court  read:  Where  the  original  holder  of  the 

"It  is  ordered  that  the  said  certificate  did  not  pay  the  re- 
three  certificates  shall  be  a  just  ceivership  the  agreed  price  for  it, 
lien  upon  the  entire  property."  a    purchaser    from    him    can    not 

It    was    held    that    subsequent  recover  the  amount  of  the  certifi- 

creditors    extended    credit   to    the  cate   from   the    receivership   fund. 
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from  the  issuance  of  certificates,  as  for  instance  accept 
certificates  in  part  payment'  or  seek  relief  based  on 
them,^  and  contest  their  validity.  Persons  who  were 
parties  to  the  receivership  proceeding  in  which  receiver's 
certificates  were  issued  can  not  object  to  the  certificates 
merely  because  the  mortgagees  were  not  made  parties.^ 
A  receiver,  having  deposited  the  money  realized  on  the 
sale  of  certificates  and  checked  against  the  same,  is 
estopped  from  questioning  the  validity  of  certificates  in 
the  hands  of  an  innocent  purchaser.^^ 

§  585.    Effect  Where  Question  of  Priority  or  Validity  Arises 
in  a  Court  Other  Than  the  Receivership. 

The  lien  created  by  receiver's  certificates  issued  by  a 
federal  court  can  not  be  enforced  in  a  state  court  while 
the  receivership  case  is  still  pending  since  the  receiver- 
ship court  is  the  proper  forum  to  determine  how  and 
when  such  certificates  should  be  redeemed.^ 

But  this  rule  does  not  prohibit  another  court  which 
has  jurisdiction  of  the  subject  as  an  incident  to  such 
jurisdiction  passing  on  questions  concerning  such  certifi- 
cates. Thus  even  though  receiver's  certificates  were 
issued  by  a  state  court,  a  federal  court  has  jurisdiction 
to  pass  on  the  priority  of  such  certificates  over  a  mort- 
gage where  the  mortgagee  was  not  a  party  to  the  suit  in 
the  state  court.^    And  where  receiver's  certificates  have 

Union  Trust  Co.  v.  Chicago,  etc.,  sive  .receiver  who  had  not  issued 

R.  Co.,  7  Fed.  513.  the    certificates    was    allowed    to 

7  In  re  Veler,  249  Fed.  633,  161  contest  the  validity  of  the  certifi- 
C.  C.  A.  543.  cates.     See  Stanton  v.  Alabama  & 

8  Nisbet  V.  Great  Northern  Clay  C.  R.  Co.,  31  Fed.  585. 

Co.,  41  Wash.  107,  83  Pac.  15.  i  Passage  v.   Dansville,   etc.,  R. 

9  State  V.  Port  Royal,  etc.,  Ry.  Co.,  41  App.  Div.  182,  58  N.  Y. 
Co.,  45  S.  C.  413,  23  S.  E.  363.  Supp.  770. 

10  Alabama  Iron  &  R.  Co.  v.  2  Metropolitan  Trust  Co.  v.  Lake 
Anniston  Loan  &  T.  Co.,  57  Fed.  Cities  Electric  R.  Co.,  100  Fed. 
25,  6  C.  C.  A.  242.                                       897. 

For  an  instance  where  a  succes-  In  this  connection  see  Hardin  v. 

II  Rec— 104 
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been  issued  by  the  receiver  of  a  corporation  in  a  pro- 
ceeding in  a  state  court,  and  the  corporation  subsequently 
is  adjudicated  an  involuntary  bankrupt,  the  bankrupt 
court  may  under  the  bankruptcy  act  allow  out  of  the 
estate  an  attorney's  fee  notwithstanding  that  the  certifi- 
cates were  declared  to  constitute  a  first  lien  upon  the 
property.^ 

Under  a  statute  allowing  one  person  to  sue  for  the 
benefit  of  all  where  the  question  is  one  of  a  common  or 
general  interest  to  many  persons,  it  is  held  that  one  cer- 
tificate holder  may  sue  to  have  the  certificates  declared  a 
first  lien  without  making  other  certificate  holders  parties 
to  the  litigation.^ 

7.  Payment  or  Redemption  of  Certificates. 

§  586.     How  and  When  Paid. 

If  the  assets  of  the  receivership  are  ample  for  the  pay- 
ment of  the  claims  arising  out  of  the  receivership  ex- 
penses and  the  certificates,  and  no  question  of  their  right 
to  be  paid  prior  to  lienholders  arises,  the  certificates  are 
retired  without  difficulty  upon  closing  the  receivership. 
If  the  certificates,  as  has  been  shown,  are  payable  only 
in  a  certain  way  or  from  a  certain  fund,  resort  can  only  be 
had  for  payment  in  accordance  therewith.^  The  court 
having  charge  of  the  receivership  is  the  proper  forum 
in  which  to  seek  payment,-  although  where  an  ancillary 

Graham,   38    S.   D.   222,   160  N.  W.  v.   Pittsburgh,   S.   &   N.  R.   Co.,  93 

850.  Misc.    Rep.    194,    156    N.    Y.    Supp. 

3  Smith  V.  Shenandoah  Valley  1033;  St.  Louis  Union  Trust  Co. 
Nat.  Bank,  246  Fed.  379,  158  v.  Texas  Southern  Ry.  Co.,  59  Tex. 
C.  C.  A.   443.  Civ.  157,  126  S.  W.  296. 

4  Hilton  Bridge  Const.  Co.  v.  2  Mercantile  Trust  Co.  v.  Kan- 
Foster,  26  Misc.  Rep.  338,  57  N.  Y.  awha,  etc.,  R.  Co.,  58  Fed.  6,  7 
Supp.  140  (affirmed  in  42  App.  Div.  C.  C.  A.  3;  Appeal  of  Columbus  S. 
630,  59  N.  Y.  Supp.  1106).  &  H.  R.  Co.,  109  Fed.  177,  48  C.  C.  A. 

1  In  re  C.  M.  Burkhalter  &  Co.,  275;  Turner  v.  Peoria,  etc.  R.  Co., 
179    Fed.    403;    Central   Trust   Co.      95  111.  134,  135,  35  Am.  Rep.  144. 
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federal  court  has  issued  the  certificates,  the  primary 
court  will  relegate  to  that  coutt  the  final  payment.^  If 
one  bondholder  with  the  consent  of  the  other  bondholders 
pays  off  the  receiver's  certificates  which  are  a  first  lien, 
he  may  recover  contribution  from  them.^  But  in  the 
majority  of  public  utility  receiverships,  the  finality  of 
the  receivership  is  a  sale  of  the  property  or  a  reorganiza- 
tion of  some  sort.  The  court  in  its  final  order  closing 
the  receivership  in  such  cases  makes  either  an  order  that 
the  property  be  sold  subject  to  the  lien  of  the  receiver's 
certificates  or,  if  the  anticipated  proceeds  of  a  sale 
appear  to  be  sufficient,  decree  the  sale  to  be  free  of  liens 
and  relegate  the  certificate  holders  to  participation  in  the 
proceeds  of  the  sale. 

§  587.     Sale  of  Receivership  Property  Subject  to  or  Free  of 
the  Certificates. 

Purchasers  at  judicial  sale  who  buy  subject  to  receiv- 
er's certificates,  are  estopped  from  questioning  the 
validity  of  the  certificates  or  that  they  were  improperly 
sold  at  a  discount  since  he  has  no  interest  in  the  trust 
fund.^ 

Where,  however,  an  order  authorizing  the  issuance  of 
receiver's  certificates  made  such  certificates  a  first  lien 
upon  the  receivership  property,  a  subsequent  order  of 
sale  of  the  property  which  provided  that  the  property 
should  be  sold  free  and  clear  of  liens  in  effect  sets  aside 
the  order  relating  to  the  certificates  to  the  extent  that 
they  were  a  first  lien  and  has  the  effect  of  transferring 

3  Doe  V.  Northwestern  Coal  c«  110  U.  S.  602,  28  L.  Ed.  256,  4  Sup. 
T.  Co.,  78  Fed.  62.  Ct.     241;     Central     Trust    Co.     v. 

4  Kelly  V.  Browning,  113  Ala.  Sheffield,  etc.,  R.  Co.,  44  Fed.  526; 
420,   21    So.   928.  Central   Nat.   Bank  v.   Hazard,   30 

1  Central    Trust    Co.    v.    Season-      Fed.  484.     But  see  Stanton  v.  Ala- 
good,  130  U.  S.  482,  32  L.  Ed.  985,      bama,  etc.,  R.  Co.,  31  Fed.  585. 
9   Sup.   Ct.   575;    Swann   v.   Clark, 
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the  lien  of  the  certificates  from  the  property  to  its  pro- 
ceeds as  derived  from  the  sale.^ 

§  588.     Extent  to  Which  Receivership  Property  Can  Be  Sold 
for  Bonds  and  Effect  on  Certificates. 

Where  the  court  on  a  sale  of  the  receivership  property 
under  decree  required  the  purchasers  to  pay  sufficient 
cash  to  pay  all  costs  and  liens  prior  to  the  bonds,  it  may 
accept  bonds  for  the  balance  since  it  will  not  require  a 
useless  formality  of  paying  cash  and  at  once  returning 
it  to  the  buyers,  and  the  holder  of  receiver's  certificates 
who  does  not  appeal  from  the  order  of  sale  is  bound  by 
it  and  he  will  be  estopped  from  collecting  in  an  indepen- 
dent suit  his  equitable  share  of  the  proceeds  of  the  sale.^ 

But  a  holder  of  receiver's  certificates  can  not  be  com- 
pelled to  accept  bonds  in  a  reorganization  in  payment  of 
his  certificates  where  he  has  not  so  agreed  and  the  certifi- 
cates do  not  so  provide.^ 

§589.    Acceptance  of  Receiver's  Certificates  in  Payment  at 
Sale  of  Receivership  Property. 

Where  the  certificates  have  been  issued  in  a  mortgage 
foreclosure  suit  with  the  consent  of  the  mortgage  trustee, 
they  may  be  turned  in  as  payment  at  a  sale  of  the  prop- 


2  Receivers'  certificates  issued 
vinder  an  order  entered  in  railroad 
foreclosure  proceedings  after  the 
entry  of  a  decree  contemplating  a 
sale  free  from  liens,  which  order 
provides  that  the  certificates  are  to 
be  paid  out  of  the  earnings  of  the 
receivership  "or  out  of  the  pro- 
ceeds of  the  sale  of  such  property 
when  the  same  is  sold,  after  the 
payments  of  the  costs,"  do  not 
constitute  a  lien  on  the  property 
after  the  sale  in  the  hands  of  the 


purchaser,  but  are  a  charge  only 
upon  the  proceeds  of  the  sale,  and 
the  holders  must  depend  for  their 
ultimate  rank  and  payment  upon 
the  final  decree  made  in  the 
clause  in  which  they  are  issued. 
Appeal  of  Columbus  S.  &  H.  R.  R. 
Co.,  109  Fed.  177,  48  C.  C.  A.  275. 

1  Mercantile  Trust  Co.  v.  Kan- 
awha &  O.  Ry.  Co.,  58  Fed.  6,  7 
C.  C.  A.  3. 

2  Shepard  v.  New  Jersey  Con- 
sol.  Water  &  Light  Co.,  73  N.  J. 
Eq.  578,  74  Atl.  140. 
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erty  under  the  foreclosure  notwithstanding  that  the 
bondholders  under  the  mortgage  will  receive  nothing 
from  the  sale.^ 

§  590.    Personal  Liability  of  Receiver  in  Respect  to  Sales  of 
Certificates. 

"Where  the  receiver  in  selling  the  certificates  makes  no 
representations  other  than  contained  in  the  order  of  the 
court,  he  can  not  be  held  responsible  for  false  statements 
because  the  court  refuses  to  accord  them  the  lien  recited 
in  the  order. ^  But  the  receiver  may  become  liable  for  any 
damages  caused  by  a  corrupt  disregard  or  violation  of 
the  order  of  the  court  as  to  the  manner  of  disposing  of 
the  certificates. 2 

1  Kent    V.    Lake    Superior,    etc.,  Sales  and  Reorganizations  will  be 

Iron  Co.,  144  U.   S.  75,  36   L.   Ed.  treated  in  chapter  twenty-two. 

352,   12    Sup.    Ct.    650.      See,   also,  i  Bank  of  Montreal  v.  Thayer,  7 

Royal  Trust  Co.  v.  Washburn,  etc..  Fed.  622,  2  McCrary  1. 

Ry.  Co.,  120  Fed.  11,  57  C.  C.  A.  31;  2  Stanton    v.    Alabama,    etc.,    R. 

State   of   South  Carolina  v.   Jack,  Co.,  2  Woods  506,  22  Fed.  Cas.  No. 

145  Fed.  281,  76  C.  C.  A.  165.  13,296. 

The  general  rules  in  regard  to 


CHAPTER  XX. 

PKESENTATION   AND  ADJUDICATION    OF   CLAIMS  AND 
ACCOUNTING   BY   RECEIVER. 

1.    Presentation  and  AUoivanee  of  Claims. 

§  591.     General    Duties    of    Receiver   Regarding    Claims    and 
Accounting. 

The  fundamental  purpose  of  every  receivership  is  to 
place  the  property  involved  in  litigation  under  control 
of  the  court  so  that  it  may  be  preserved  and  held  ready 
for  disposal  in  accordance  with  the  final  adjudication  of 
the  rights  of  the  interested  parties.  Where  the  purpose 
of  the  suit  is  to  seek  a  decree  simply  determining  the 
special  rights  of  the  nominal  and  formal  parties,  who 
are  all  of  the  real  parties,  as  in  the  ordinary  partition 
or  mortgage  foreclosure  proceeding,  the  receivership 
itself  amounts  to  but  little  more  than  preserving  the 
property  against  loss  or  deterioration  pending  the  litiga- 
tion. The  court  has  but  little  to  do  in  a  substantive  way 
beyond  what  it  would  have  to  do  in  a  similar  suit  with- 
out a  receivership.  But  where  the  purpose  of  the  litiga- 
tion is  to  determine  the  rights  of  all  parties  interested, 
and  not  only  the  rights  of  the  nominal  and  formal  parties, 
in  and  to  all  of  the  property,  and  not  only  certain  special 
property,  of  a  business  concern,  such  as  a  partnership  or 
a  corporation,  the  receivership  itself  is  then  not  a  minor 
part  of  and  simply  an  aid  to  the  main  litigation,  but  may, 
from  a  practical  standpoint,  be  considered  to  be  the  main 
proceeding  itself.  It  involves  a  marshalling  of  all  the 
assets,  which  in  itself  may  be  an  extensive  and  compli- 
cated process  and  in  which  the  receiver  may  be  considered 
as  an  active  participant.  The  principles  relating  to  this 
part  of  the  proceedings  have  been  considered  in  pre- 
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ceding  portions  of  this  work.  Besides  this  gathering  of 
the  assets  of  the  estate  under  the  control  of  the  court, 
there  is  necessarily  involved  in  the  proceedings  the  prep- 
aration and  the  presentation  to  the  court  of  the  data 
upon  which  the  court  may  base  its  determination  of  the 
respective  rights  and  interests  of  those  interested  in  the 
property.  In  these  matters  the  receiver  is  a  passive, 
rather  than  an  active  participant,  since  he  is  merely  an 
officer  of  the  court  and  required  to  preserve  an  impartial 
attitude  toward  all  interested  parties.^  This  part  of  the 
receivership  proceedings  involves  the  presentation  and 
allowance  of  claims,  the  accounting  by  the  receiver  to  the 
court,  and,  finally,  the  distribution  of  the  property  by 
the  court.  The  general  principles  governing  these  mat- 
ters form  the  subject  of  the  present  chapter. 

§  592.     General  Statement  of  the  Rules  Governing  Disposition 
of  Claims. 

We  will  now  consider  matters  of  substantive  right 
rather  than  those  relating  merely  to  procedure.  The 
latter  are  more  particularly  reviewed  in  another  chapter. 
A  few  such  points  are  mentioned,  however,  in  passing. 

While,  as  we  have  seen,  the  receivership  court  may,  in 
its  discretion,  permit  controversies  arising  in  the  course 
of  the  proceedings  to  be  litigated  in  independent  actions 
in  other  courts,^  the  ultimate  decision  as  to  the  validity  of 
a  claim  against  the  estate  belongs  peculiarly  to  the  re- 
ceivership court  itself.  Though  a  claim  is  established 
by  a  judgment  of  another  court,  the  judgment  must  be 
presented  to  the  receivership  court  as  a  claim  and  may 

1  People    V.    Family    Fund    Soc,  768,  affirmed  Ludington  v.  Thomp- 

31   App.   Div.   166,   52   N.   Y.   Supp.  son,   153  N.  Y.   499,  47  N.  E.   903. 

867.  (The  statutory  provisions  concern- 

1  Durand  &  Co.  v.  Howard  &  Co.,  ing  the  establishment  of  claim  not 

216  Fed.  585,  L.   R.  A.  1915B,  998,  being  considered   exclusive.) 

132  C.  C.  A.  589;  Judgment,  4  App.  See,  also,  chapter  on  Courts. 
Div.    117    (1896),    38    N.    Y.    Supp. 
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Tinder  certain  circumstances  be  attached  tliere.-  When  an 
order  of  the  receivership  court  disallowing  a  claim  has 
been  reversed  on  appeal,  a  claim  based  on  the  appellate 
dicision  must  be  presented.^  Though  claims,  both  of  local 
and  foreign  creditors  may  be  proved  in  the  court  of  an 
ancillary  receivership,  their  final  allowance  and  rank  is 
subject  to  the  approval  of  the  domiciliary  court. ^  The 
ruling  of  the  receiver  concerning  claims  may  be  reviewed 
by  the  court  even  though  no  exception  be  taken  thereto  f 
The  decision  of  the  court  concerning  any  claim  is  binding 
until  modified  by  the  court  or  reviewed  on  appeal  and  the 
receiver  can  not  act  contrary  thereto.*^  The  hearing  of 
claims  being  controlled  by  equity  rules  of  procedure,  an 
appellate  court  may,  when  the  facts  are  stipulated  to  or 
not  in  dispute,  on  reversing  an  order  of  the  lower  court, 
direct  what  order  should  be  rendered  even  though  the 
claim  might  be  one  ordinarily  triable  at  law."^  All  ques- 
tions concerning  the  rank  of  claims  are  within  the  ex- 
clusive jurisdiction  of  the  receivership  court^  and  are  to 

2  Manhattan  Trust  Co.  v.  Chi-  J.  C.  Walsh  Co.,  207  Mass.  62, 
cago    Electric    Traction    Co.,    188      92  N.  E.  1007. 

Fed.   1006;    Dillingham  v.  Russell  o  Schlicher  v.  Trenton,  L.  &  A. 

(Dillingham  v.  Anthony),  73  Tex.  Ry.  Co.,  77  N.  J.  Eq.  258,  75  Atl. 

47,  15  Am.  St.  Rep.  753,  3  L.  R.  A.  982. 

634,  11  S.  W.  139;  St.  Louis,  B.  &  c  Moore  v.   Clymer-Jones   Litho- 
M.  Ry.  Co.  V.  Green    (Tex.   Civ.),  graph  Co.,  223  Fed.  877. 
183  S.  W.  829.  ■!■  General  Electric   Co.  v.   Inter- 
In  an  action  against  receiver  of  state,    etc., '  Co.    (Mo.    App.),    204 
railroad    company,    execution    for  S.  W.  933. 

collection  of  judgment  in  favor  of  s  Harding   v.   Nettleton,   86   Mo. 

plaintiff  should  not  issue  since  the  658. 

plaintiff    may    present    his    claim  Though   an   action   on   a   claim 

evidenced     by    judgment    to     the  against  the  estate  may  be  tried  in 

court   in   which    receivership    pro-  a   court   other  than   the   receiver- 

ceeding   is    pending.     Andrews   v.  ship   court  and   its  validity   there 

Rice  (Tex.  Civ.),  198  S.  W.  666.  determined,  such  court  can  not  de- 

3  People  V.  Mercantile  Credit  cree  with  reference  to  its  rank 
Guaranty  Co.,  35  Misc.  Rep.  755,  relative  to  other  claims  against  the 
72  N.  Y.  Supp.  373.  estate,  as  to  whether  or  not,  for 

4  Whelan  v.  Enterprise  Transp.  instance  it  is  a  claim  arising  un- 
Co.,    166    Fed.    138;    Thornley    v.      der  the  corporation  or  under  the 
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be  determined  only  upon  distribution.''  Matters  concern- 
ing the  establishment  of  claims,  settlement  of  receivers' 
accounts,  and  the  relative  rights  of  parties  on  distribu- 
tion may  be  referred  to  a  master  auditor  or  some  special 
commissioner  according  to  the  rules  of  the  court  or  the 
general  procedure  in  other  equity  cases.  As  a  general 
rule  the  report  of  such  referee  is  conclusive  unless  ex- 
ceptions thereto  are  taken. ^'^  All  papers  designed  to  pro- 
voke a  hearing,  such  as  objections  to  a  master's  report, 
must  be  specific  and  definite  and  matters  not  included 
therein  can  not  be  raised  for  the  first  time  on  the  hear- 
ing. ^^  Statutory  provisions  concerning  procedure  must  of 
course  be  followed.^-   Orders  or  decrees  of  the  court  con- 


receiver.     Freeman   v.   Barry,   63 
Tex.  Civ.  295,  133  S.  W.  748. 

9  Standard  Lithographing  & 
Printing  Co.  v.  Twin  City  Motor 
Speedway  Co.,  139  Minn.  120,  165 
N.  W.  967. 

10  Pottlitzer  v.  Citizens'  Trust 
Co.,  60  Ind.  App.  45,  108  N.  E. 
36;  Holbrook  &  Ferme  v.  Re- 
ceivers of  American  Fire  Ins.  Co., 
6  Paige  (N.  Y.)  220. 

The  report  of  the  master  ap- 
pointed in  receivership  proceed- 
ings to  make  findings  on  claims 
filed  is  conclusive,  unless  objec- 
tions are  made  to  it.  St.  Louis 
Union  Trust  Co.  v.  Texas  Southern 
Ry.  Co.,  59  Tex.  Civ.  App.  181,  126 
S.  W.  308. 

11  Atkinson  &  Co.  v.  Aldrich-C. 
Co.,  248  Fed.  134;  First  Nat.  Bank 
v.  Acme  Co-op.  Brick  &  Tile  Co. 
(Iowa),  149  N.  W.  607;  St.  Louis 
Union  Trust  Co.  v.  Missouri  Pac. 
Ry.  Co.  (Tex.  Civ.),  146  S.  W.  346. 

An  assignee  of  a  claim  filed  with 
a  receiver  can  not  add  new  items 
to  the  claim  nor  increase  the 
amounts  under  the  various  items 
set    forth    therein.      Pennsylvania 


Steel  Co.  V.  New  York  City  Ry. 
Co.,  225  Fed.  96. 

12  Alexander  v.  Maryland  Trust 
Co.,  106  Md.  170,  66  Atl.  836.  (A 
trust  company  which  was  under  a 
receivership  created  with  its  con- 
sent and  which  had  consented  to 
the  establishment  of  a  certain 
claim  is  not  required  to  have 
notice  of  a  proposed  compromise 
concerning  the  claim  made  by  the 
receiver  with  the  approval  of  the 
court.) 

Eustace  v.  New  York  Bldg.  Loan 
Banking  Co.,  98  App.  Div.  97,  90 
N.  Y.  Supp.  784.  (Statute  held  to 
require  notice  to  the  attorney  gen- 
eral of  reference  of  a  disallowed 
claim  to  a  referee.) 

People  V.  Federal  Bank  of  New 
York,  122  App.  Div.  810,  107  N.  Y. 
Supp.  811.  (Claimant  who  had  not 
received  statutory  notices  held 
not  bound  by  order  rejecting  his 
claim  and  order  settling  receiver's 
account.) 

People  V.  American  S.  B.  Ins. 
Co.,  14  Misc.  Rep.  162,  35  N.  Y. 
Supp.  355.  (Proceeding  to  have 
a  referee  appointed  by  consent  to 
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cerning  any  of  the  matters  here  being  considered  may  be 
vacated  or  modified  in  accordance  with  the  same  rules  and 
principles  as  govern  similar  action  with  reference  to 
orders  or  decrees  of  court  in  other  equity  suits. ^^  Money 
which  had  been,  on  decree  of  distribution,  placed  in  care  of 
the  clerk  of  the  court  to  be  paid  out  to  bondholders  upon 
demand  and  cancellation  of  the  bonds  and  which  had  re- 
mained with  such  officer  for  several  years  without  being 
called  for  was  held  subject  to  redistribution  at  the  hands 
of  the  court.  ^^ 


hear  a  rejected  claim  held  not  to 
be  a  "motion"  of  which  a  copy 
should  under  the  statute  be  served 
on  the  attorney  general.) 

Greason  v.  Goodwillie-Wyman 
Co.,  38  Hun  (N.  Y.)  138.  (Notice 
of  an  application  to  have  the  books 
of  a  corporation  produced  at  a 
hearing  need  not  be  served  on  the 
attorney  general.) 

People  V.  American  Loan  & 
Trust  Co.,  87  App.  Div.  139,  84 
N.  Y.  Supp.  114;  In  re  Simmons 
(People  v.  American  Loan  &  Trust 
Co.),  Id.  Order  modified  (1904), 
177  N.  Y.  231,  69  N.  E.  429.  (Notice 
of  the  filing  of  a  referee's  report 
need  not  be  served  upon  creditors 
who  have  not  appeared  at  the 
hearing  before  the  referee.) 

In  re  Home  Book  Co.,  60  Misc. 
Rep.  560,  112  N.  Y.  Supp.  1012. 
(Held  that  under  the  statute  a 
referee  should  be  appointed  to 
hear  objections  to  a  receiver's  ac- 
count when  they  are  of  such  a 
character  as  to  require  an  exam- 
ination of  the  receiver.) 

In  re  Simonds  Mfg.  Co.,  39  App. 
Div.  576,  57  N.  Y.  Supp.  776. 
(Notice  of  the  settlement  of  a 
temporary  receiver's  account  with 


himself  as  permanent  receiver 
should  be  served  on  creditors  even 
though  they  had  been  served  with 
notice  of  the  hearing  of  an  ap- 
plication for  the  dissolution  of  the 
corporation.) 

Black  V.  Consolidated  Ry.  & 
Power  Co.,  158  N.  C.  468,  74  S.  E. 
468.  (Held  that  under  certain 
statute  claims  must  first  be  pre- 
sented to  the  receiver  and  leave 
of  court  obtained  to  sue  the  re- 
ceiver.) 

13  Allen  V.  Clare,  136  Ga.  656,  71 
S.  E.  1101;  Perkins  v.  Peninsula 
Trust  Co.,  130  Md.  220,  100  Atl. 
377;  Flynn  v.  American  Banking 
&  T.  Co.,  104  Me.  141,  129  Am.  St. 
Rep.  378,  19  L.  R.  A.  (N.  S.)  428, 
69  Atl.  771;  Pulver  v.  Commercial 
Security  Co.  (Segerstrom  Piano 
Mfg.  Co.),  135  Minn.  286,  160  N.  W. 
781;  Miller  v.  Kansas  City  Brick, 
etc.,  Co.,  195  Mo.  App.  357,  191 
S.  W.  1092;  In  re  Directors  of  Na- 
tional Gramophone  Corp.,  87  App. 
Div.  76,  83  N.  Y.  Supp.  1087; 
Farmers'  Hardware,  etc.,  Co.  v. 
Parlin,  etc.,  Co.  (Okla.),  176  Pac. 
888. 

14  American  Loan  &  Trust  Co. 
V.  Grand  Rivers  Co.,  159  Fed.  775. 
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§  593.     Presentation  of  Claims  in  the  Receivership. 

,  Upon  the  appointineiit  of  a  receiver  general  creditors 
of  the  debtor  whose  property  is  involved  acquire  a  lien 
upon  that  property.  Henceforth  they  can  take  no  steps 
to  acquire  a  lien  other  than  that  which  the  receivership 
gives  them.  They  must  pursue  their  rights  by  interven- 
ing in  the  receivership  proceeding  and  having  their  claims 
adjudicated  therein.^  Since  by  virtue  of  the  equity  char- 
acter of  the  proceedings  the  court  has  full  jurisdiction  of 
all  matters  connected  with  the  estate  and  of  parties  who 
properly  appear  in  the  proceeding,  the  court  may  allow 
a  claim  presented  by  way  of  counterclaim  to  the  original 
bill,  although  the  claim  might  not  technically  have  been 
a  proper  matter  of  counterclaim  in  an  action  at  law.- 


1  Rice  V.  Durham  Water  Co.,  91 
Fed.  433. 

Where  a  receiver  has  been  ap- 
pointed, he  represents  the  credi- 
tors, and  they  can  not  proceed 
directly  against  the  debtor's  prop- 
erty, but  tlieir  claims  must  be 
worked  out.  Richards  v.  Wilson, 
185  Ind.  335,  112  N.  E.  780. 

Citing:  National  State  Bank  v. 
Vigo  County  Nat.  Bank,  141  Ind. 
352,  50  Am.  St.  Rep.  330,  40  N.  E. 
799;  First  Nat.  Bank  v.  Dovetail, 
etc..  Gear  Co.,  143  Ind.  534,  42 
N.  E.  924;  Hutchinson  v.  First  Nat. 
Bank,  133  Ind.  271,  36  Am.  St.  Rep. 
537,  30  N.  E.  952;  Graham  Button 
Co.  V.  Spielmann,  50  N.  J.  Eq.  120, 
24  Atl.  571. 

Although  a  check  for  which  a 
note  executed  by  a  corporation 
was  given  was  made  payable  to 
its  vice  president  personally,  the 
note  is  a  valid  claim  against  the 
corporation  when  the  money  was 
actually  used  for  its  benefit. 
People  V.  American,  etc.,  Ins.  Co., 
3   App.    Div.    504,   38    N.   Y.    Supp. 


406,  14  Misc.  Rep.  162,  35  N.  Y. 
Supp.  355. 

A  promissory  note  payable  on 
demand  is  a  claim  as  of  the  time 
of  the  filing  of  the  original  bill. 
One  who  holds  a  note  indorsed  by 
a  receivership  corporation,  which 
had  taken  over  and  assumed  the 
liabilities  of  the  maker  of  the  note, 
must  base  his  claim  either  on  the 
indorsement  of  the  note  or  the 
assuming  of  the  liabilities  but  can 
not  claim  both  ways.  Curtis  v. 
Walpole  Tire,  etc.,  Co.,  227  Fed. 
698. 

A  valid  oral  agreement  granting 
rights  in  its  real  estate  made  with 
a  corporation  prior  to  the  appoint- 
ment of  a  receiver  for  such  prop- 
erty, should  be  presented  to  the 
court  appointing  the  receiver  for 
its  enforcement  or  for  leave  to 
have  it  evidenced  by  a  written  in- 
strument. McKinnon-Young  Co. 
V.  Stockton,  53  Fla.  734,  44  So.  237. 

2  Midland  Telegraph  Co.  v.  Na- 
tional Telegraph  News  Co.,  236 
111.  476,  86  N.  E.  107. 
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Claims  must  be  presented  by  a  person  liaving  a  legal  title 
to  or  interest  therein.  When,  for  instance,  a  claimant 
has  died  and  no  legal  representative  of  his  estate  has  been 
appointed,  the  claim  can  not  be  allowed.^ 

Lien  claimants  who  are  not  made  parties  need  not 
present  claims  and  do  not  lose  their  liens  by  failing  to 
do  so."*  Only  persons  who  have  intervened  and  become 
parties  or  have  in  some  other  way  obtained  a  right  to 
do  so  may  object  to  the  allowance  of  claims  presented 
for  approval.'' 

§  594.     What  Constitutes  a  Provable  Claim. 

In  many  of  its  details  the  rules  that  govern  the  admin- 
istration of  a  receivership  estate  are  dictated  by  consid- 
erations of  convenience.  Such  considerations  dictate  the 
rule  that  all  equities  in  the  estate  shall  be  fixed  and  claims 
established  as  of  a  certain  time.  This  rule  is  adopted  as 
a  matter  of  equity  and  is  frequently  incorporated  in 
statutes.  The  time  usually  fixed  is  that  of  the  appoint- 
ment of  the  receiver,  although  some  statutes  have  estab- 
lished it  as  of  the  time  of  the  commencement  of  proceed- 
ings. Equity  may,  however,  fix  it  as  of  a  later  time  if  to 
do  so  will  not,  in  an  equitable  sense,  delay  the  distribu- 
tion of  the  estate.  Claims  which  can  not  be  established 
and  made  certain  as  of  that  date  may  not  be  proved. 
It  is   not   necessary   that   claims    should   absolutely   be 


3  Bibber-White  Co.  v.  White 
River  Valley  Electric  R.  Co.,  175 
Fed.  470. 

4  Central  Coal  &  C.  Co.  v.  South- 
ern Nat.  Bank,  12  Tex.  Civ.  App. 
334,  34  S.  W.  383. 

5  Creditors  may  not  object  to  the 
allowance  of  claims  until  they 
have  become  parties  by  interven- 
ing and  presenting  their  own 
claims.  A  creditor  who  is  neither 
a  resident  of  the  domiciliary  juris- 
diction nor  of  an  ancillary  juris- 


diction may  not  intervene  in  pro- 
ceedings in  the  latter  proceedings 
for  any  purpose  but  must  inter- 
vene in  the  former.  Sands  v.  E.  S. 
Greeley  &  Co.,  80  Fed.  195. 

A  purchaser  has  an  interest 
sufficient  to  give  him  the  right  to 
object  to  the  allowance  of  claims 
of  such  a  character  that  they  will 
have  to  be  paid  by  him  if  al- 
lowed. New  York  Trust  Co.  v. 
Detroit,  etc..  R.  Co.,  251  Fed.  514, 
163  C.  C.  A.  508. 
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liquidated  at  that  time.  But  tlie}^  must  have  existed  as  of 
that  time  and  be  of  such  a  character  that  they  can  be 
liquidated  by  some  method  of  computation  or  by  the 
taking  of  evidence  for  the  purpose  of  establishing  facts 
upon  which  a  liquidation  can  be  based. ^ 

§  595.     Time  for  Presentation  of  Claims  Arising-  Prior  to  the 
Receivership. 

Considerations  of  convenience  dictate  also  that  claims 
shoukl  be  presented  within  a  certain  time  so  that  the 
proceedings  attendant  upon  their  examination  and  allow- 
ance should  not  retard  the  distribution  of  the  estate.  Ac- 
cordingly the  court  appoints  a  time,  selected  according 
to  what  it  may  consider  reasonable  in  view  of  all  of  the 
circumstances  surrounding  the  estate,  or  according  to 
the  dictates  of  any  controlling  statute,  within  which 
claims  must  be  presented.  Creditors  who  fail  to  file 
their  claims  within  the  prescribed  time  are  barred  from 
participation  in  the  assets  of  the  estate.  The  debtor  is 
not  discharged  from  such  debts,  in  the  bankruptcy  sense ; 

1  Brown  v.  Massachusetts  Hide  tional   scrip."     It  was   not  shown 

Corp.,  218  Fed.  769,  134  C.  C.  A.  whether  the  scrip  became  invalid 

447;   New  York  Security  &  Trust  before   or   after   the   time   of  the 

Co.  V.  Lombard  Inv.  Co.,  73  Fed.  attaching  of  equities.     The  claim 

537;    More   v.   Richards,   90   N.   J.  ^^^     ^^Id     not    to     be     provable. 

L    626    101  Atl    380  People  v.  Metropolitan  S.  Co.,  158 

App.  Div.  651,  144  N.  Y.  Supp.  235. 

A   claim   which,   although   as   a  ^   claim   against   the    insolvent 

matter   of   fact   it   existed   at   the  surety  of  one  who  had  broken  an 

time  of  the  attaching  of  equities,  executory  contract  before  the  time 

was  not  known  to  exist  and  could  for   the  attaching  of  equities   for 

not  be  proved  because  of  lack  of  damages  may  be  proved.     City  of 

knowledge    of   the    evidence,    was  Bridgeport  v.  Aetna  Indemnity  Co., 

not    a    provable    claim.      Pennsyl-  91  conn.  197,  99  Atl.  566. 

vania  Steel  Co.  v.  New  York  City  where  a  lease  fixes  damages  for 

Ry.  Co.  et  al.   (In  re  Oppenheim),  its    breach    a    claim    for   damages 

229  Fed.  120,  143  C.  C.  A.  396.  may  be  proved  when  the  receiver- 

A  claim   filed   against  an  insol-  ship  causes  a  breach  of  the  lease, 

vent    surety    company    was    based  Gardiner  v.   William   S.   Butler  & 

on   a   bond   conditioned    upon    the  Co..  245  U.  S.  603,  62   L.  Ed.  505, 

validity  of  certain  "soldier's  addi-  38  Sup.  Ct.  214. 
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a  statute  wliicli  provided  for  such  discharge  wouhl  be  in- 
operative in  the  United  States  during  the  time  that  any 
United  States  general  bankruptcy  act  was  in  force,  under 
the  provisions  of  the  national  constitution  giving  Con- 
gress exclusive  power  to  deal  with  bankruptcy  by  a  gen- 
eral statute.^ 

The  court  may,  however,  on  a  proper  showing  and  in 
the  interest  of  justice  and  equity  extend  the  time  for 
filing  claims.  The  general  principles  governing  this  mat- 
ter has  been  set  forth  in  a  Connecticut  case-  involving  a 
claim  against  the  surety  on  the  bond  of  a  receiver  for 
damages  resulting  from  negligence,  the  claim  having  been 
reduced  to  a  judgment.    The  court  said: 

*'It  is  not  claimed  that  the  applicant  had  any  legal  right 
to  an  extension  of  time.  The  matter  is  admittedly  one 
for  the  exercise  of  discretion  by  the  superior  court. 
Where  the  belated  claimant  is  one  of  a  class  of  creditors 
whose  rights  as  a  class  are  indisputable  and  whose  claims 
as  individuals  are  liquidated,  such  as  bondholdei*s, 
holders  of  bank  bills,  bank  depositors,  and  the  like,  the 
maxim  that  equality  is  equity  applies  with  full  force,  and 

1  Leadville  Coal  Co.  v.  McCreery,  In  Standard  Lithographing,  etc., 

141   U.   S.   475,   35    L.    Ed.   824,   12  Co.  v.  Twin  City  Motor  Speedway 

Sup.  Ct.  28;  Halsted  v.  Forest  Hill  Co.,  138  Minn.  294,  164  N.  W.  986, 

Co.,  109  Fed.  820;  Gaehle  v.  Snow-  ^j^g  ^ourt  made  an  order  requiring 

den,  56  Md.  343;  Hospes  v.  North-  creditors  to  present  their   claims 

western  Mfg.,  etc.,   Co.,   48   Minn.  ^^^,  allowance   within    six   months 

174,  31  Am.  St.  Rep.  637,  15  L.  R   A.  ^^  ^^  ^^^^^^  ^^^^  participating  in 

470,  50  N.  W.  1117;   Owen  v.  Ke  -  ^^^   ^^^^^   ^^   ^^   ^^^^^^^^^    .^   ^^^ 

logg   (Owen  V.  Homeopathic  Mut.  ^j 

Life    Ins.    Co.),    56    Hun    455,    10  Pi-o^eeding. 

N    Y    Supp.  75;    In  re  Globe  Ins.  Where  the  time  within  which  to 

Co    6  Paige  (N   Y  )  102  present  claims  to  the  receiver  is 

The    court    may    order    the    re-  ^^^d     by    statute,     the     statutory 

ceiver   to   prove  a  claim   held   by  "me  prevails.     Arlington  Heights 

him  before  any  assets  can  be  col-  ^^alty    Co.     v.     Citizens'     Ry.     & 

lected  applicable   to  its   payment.  Light  Co.    (Tex.   Civ.),   160   S.  W. 

Barber    v.    International    Co.,    74  l^^^- 

Conn.  652,  92  Am.  St.  Rep.  246,  51  2  MacDonald    v.    Aetna    Indem- 

j^^l   857  nity  Co.,  91  Conn.  359,  100  Atl.  32. 
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great  liberality  is  exhibited  in  extending  the  time  in  favor 
of  such  claimants  as  have  not  had  notice  and  opportunity 
to  come  in  within  the  time  theretofore  limited.  Pattberg 
V.  Pattberg,  55  N.  J.  Eq.  604,  38  Atl.  205 ;  Bank  of  Wash- 
ington V.  Creditors,  80  N.  C.  9 ;  In  re  Ziegler,  98  App.  Div. 
117,  90  N.  Y.  Supp.  681. 

''But  when  the  belated  claim  is  one  which  requires  to 
be  separately  examined  or  liquidated  on  its  own  merits, 
other  considerations  are  involved.  The  general  policy  of 
our  law  as  indicated  by  the  statutes  and  rules  of  court 
is  that  claims  not  presented  within  the  time  limited  are 
barred,  unless  the  claimant  can  show  a  special  equity  in 
his  favor;  and  that  the  necessity  of  at  least  attempting 
to  settle  the  estate  speedily  should  have  great  weight  in 
the  determination  of  every  case. 

*'In  the  present  case  the  allegations  of  the  application, 
taking  them  to  be  true,  show  that  the  applicant,  or  her 
counsel,  had  notice  of  the  appointment  of  the  receiver 
*in  the  spring  or  fall  of  1915,'  and  was,  presumably 
about  the  same  time,  informed  that  the  limitation  of 
time  within  which  claims  were  to  be  presented  had 
already  expired.  Nevertheless,  this  application  was  not 
filed  until  June  12,  1916,  and  it  does  not  satisfactorily  ex- 
plain this  delay,  or  allege  that  Mary  A.  Rhodes  [the 
principal  on  the  bond]  is  insolvent  or  unable  to  satisfy 
the  judgment  of  the  Supreme  Judicial  Court  of  Maine. 
Moreover,  if  we  assume  that  all  the  allegations  of  the 
application  are  true,  it  does  not  follow  that  the  appli- 
cant's claim  is  one  that  ought  to  be  allowed  by  the  re- 
ceiver as  a  matter  of  course.  It  may  be  that  he  has  a 
defense  to  it,  in  whole  or  in  part,  so  that,  if  presented,  it 
will  be  his  duty  to  contest  it,  or  it  may  be  that  if  the 
time  were  extended  to  permit  the  presentation  of  this 
claim,  it  Avould  logically  involve  a  permission  to  present 
other  claims  which  might  lead  to  further  litigation  and 
to  delay  in  the  settlement  of  the  estate.    This  record  does 
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not  purport  to  acquaint  us  with  all  of  tlie  circumstances 
bearing-  upon  the  exercise  of  the  court's  discretion  in  re- 
fusing to  extend  the  time;  and,  in  view  of  all  the  cir- 
cumstances, we  can  not  say  that  the  refusal  to  extend 
the  time  was  unreasonable,  or  was  an  abuse  of  the  legal 
discretion  of  the  court." 

On  the  hearing  of  a  motion  for  an  extension  of  time  in 
which  to  file  claims  the  court  will  not  take  evidence  by 
affidavit  or  otherwise  for  the  purpose  of  judging  as  to 
the  merits  of  a  claim,^  but  if  the  court  can  determine 
from  the  character  of  the  claim  or  the  showing  neces- 
sarily involved  in  the  hearing  of  the  motion  that  the  claim 
is  of  very  doubtful  character  and  validity,  the  motion  will 
be  denied.^  Where  delay  in  the  presentation  of  a  claim 
was  due  to  the  conduct  of  those  whose  interests  alone 
will  be  prejudiced  by  an  extension  of  the  time,  the  motion 
for  an  extension  will  be  granted.^  Where  the  interval 
first  appointed  between  the  time  of  the  appointment  of 
the  receiver  and  the  time  for  filing  claims  was  very  short, 
the  time  will  be  extended.^  The  receiver  himself  is  not 
authorized  to  extend  the  time  appointed  by  the  court  for 
filing  claims,  but  may  apply  to  the  court  to  do  so."^  In 
the  matter  of  extending  the  time  for  filing  claims  the  court 
will  consider  each  separate  application  on  its  own 
merits.^ 

Where  one  who,  instead  of  filing  a  claim  for  allowance 
has  sued  the  receivership  corporation  in  an  independent 
suit  for  the  purpose  of  obtaining  a  judgment  on  his 
claim,  while  that  action  is  pending  and  long  after  the 

3  Lathrop  v.  O'Brien,  47  Minn.  v.  Young,  54  N.  J.  Eq.  24,  33  Atl. 
428,    50    N.    W.    530;    Doherty    v.      526. 

Ryan,   123    Minn.   471,   144   N.  W.  6  Odell    Hardware    Co.    v.    Holt- 

140.  Morgan   Mills,    173    N.    C.   304,   92 

4  Standard    Lithographing,    etc.,      S.  E.  6. 

Co.    V.    Twin    City,    etc.,    Co.,    138  7  Fogg  v.  Supreme  Lodge,  U.  O. 

Minn.  294,  164  N.  W.  986.  of  G.  L.,  159  Mass.  9,  33  N.  E.  692. 

5  Alexetnder  v.  Maryland  Trust  8  Pennsylvania  Steel  Co.  v.  New 
Co.,  106  Md.  170,  66  Atl.  836;  Wall  York  City  Ry.  Co.,  202  Fed.  296. 
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time  for  filing  claims  has  expired,  applies  to  the  court, 
without  filing  or  asking  leave  to  file  his  claim,  for  an 
order  directing  the  receiver  to  withhold,  on  distribution, 
a  certain  large  sum  to  meet  any  possible  judgment  that 
he  may  obtain  in  the  pending  action,  the  application  will 
be  denied  for  laches  and  in  the  interest  of  justice  to 
other  creditors  who  would  be  kept  waiting  if  the  motion 
was  granted,  notwithstanding  that  the  claim  is  apparently 
a  valid  one  and  if  valid  of  great  equitable  and  moral 
merit  as  against  the  corporation. '^ 

§  596.     Time  for  Presentation  of  Claims  Arising  During  the 
Receivership. 

The  above  mentioned  principles  do  not  apply  to  claims 
arising  out  of  dealing  with  the  receiver.  Such  claims,  of 
course,  all  arise  after  the  time  when  equities  growing  out 
of  dealings  with  the  corporation  attach  to  the  assets  and 
they  arise  from  time  to  time  in  the  course  of  the  admin- 
istration. These  claims  must,  of  course,  be  paid,  since 
they  are,  in  a  manner,  claims  against  the  court  itself. 
The  court  may,  however,  require  that  they  be  presented 
and  proved  so  as  not  to  retard  distribution  and,  when 
the  control  of  the  court  over  the  property  is  ended  by 
a  sale  by  the  receiver  or  otherwise,  the  court  may  order 
that  the  property  shall  be  transferred  free  of  all  such 
claims  as  are  not  presented  within  a  given  time.^  How- 
ever, when  one  claiming  to  have  a  claim  against  a  federal 
receiver  does  not  make  himself  a  party  to  the  proceedings 
but  sues  the  receiver  in  a  state  court,  and  the  property 
is  turned  back  to  the  owners  pending  the  suit,  the  claim- 
ant is  not  bound  by  an  order  of  the  court  barring,  as 
far  as  the  property  is  concerned,  all  claims  against  the 
receiver  that  are  not  presented  within  a  certain  time  to 
the  receivership  court.     The  claimant  may  continue  his 

'■»  Pennsylvania  Steel,  etc.,  Co.  v.  New  York  City  Ry.  Co.  (In  re  Oppen- 
heim),  229  Fed.  120,  143  C.  C.  A.  396. 

1  Dillingham  v.  Kelly,  S  Tex.  Civ.  App.  11-3,  27  S.  W.  806. 
II  Rec— 105 
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action  against  the  company  and  recover  out  of  tlie  prop- 
erty to  the  extent  that  earnings  during  the  receivership 
were  diverted  for  permanent  improvements  thereof.^ 
There  are  statutory  provisions  in  Texas  providing  for 
a  similar  remedy  though  the  case  just  cited  ruled  con- 
cerning facts  that  arose  before  the  statute  was  enacted.^ 
Where  a  claim  against  a  receiver  is  based  upon  a  sale 
to  him  on  credit  without  authorization,  claimants  may 
present  their  claim  in  the  receivership  court  and  the  court 
may  order  the  receiver  to  deposit  in  court  sufficient  funds 
to  cover  the  claim  to  await  the  hearing  upon  the  claim."* 

§  597.    Allowance  of  Set-oflfs. 

As  might  naturally  be  expected  in  the  administration 
of  complicated  and  extensive  receivership  estates,  in- 
volving the  assertion  and  settlement  of  numerous  claims, 
both  against  and  in  favor  of  the  estate,  it  very  frequently 
happens  that  the  same  person  is  both  a  creditor  and  a 
debtor  of  the  estate,  and  the  question  arises  as  to  whether 
or  not  the  one  obligation  may  be  set  off  against  the  other 
and  an  adjustment  made  on  the  basis  of  the  difference 
between  them.  Where  two  persons  engage  in  a  course  of 
dealing  one  with  the  other  so  that  mutual  credits  and 
mutual  debts  arise  between  them  the  right  of  set-otf  is  a 
natural  one.  At  law,  or  by  statute,  this  natural  right  is 
restricted  in  various  ways,  so  that,  for  instance,  one  may 
not  set  off  an  unliquidated  obligation  in  his  favor  against 
a  liquidated  debt,  or  an  obligation  ex  contractu  against 
one  ex  delicto.  These  statutory  restrictions  of  the  natural 
right  are  established,  however,  as  a  matter  of  conve- 
nience. Equity,  when  it  has  occasion  to  adjust  such  mutual 
opposing  claims,  has  a  tendency  to  approach  nearer  to 

2  Texas  Pac.  Ry.  Co.  v.  Johnson,  13  S.  W.  463;  Texas  &  P.  Ry.  Co. 
76  Tex.  421,  18  Am.  St.  Rep.  60,  v.  Johnson,  151  U.  S.  81,  38  L.  Ed. 
13   S.  W.  463.  81,  14  Sup.  Ct.  250. 

3  Texas  Pac.  R.  Co.  v.  Johnson,  4  Haines  v.  Buckeye  Wheel  Co., 
76  Tex.   421,  18  Am.  St.   Rep.  60,  224  Fed.  289,  139  C.  C.  A.  525. 
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the  natural  method,  or  right,  of  affecting  the  adjustment. 
Since  the  administration  of  a  receivership  is  an  equitable 
proceeding,  the  right  of  set-off  in  such  a  proceeding  is 
determined  upon  equitable  principles.  Any  right  that 
one  has  is  a  right  to  an  equitable  set-off. 

Two  fundamental  principles  included  in  the  law  of 
receiverships  apply  to  this  matter  of  set-off.  Favorable 
to  the  right  is  the  principle  that  the  receiver  takes  the 
assets  of  the  estate  in  the  plight  and  subject  to  all  equi- 
ties existing  at  the  time  of  his  appointment ;  the  receiver 
is  regarded  as  a  volunteer  assignee  and  not  an  assignee 
for  a  valuable  consideration ;  he  has  no  greater  rights 
than  the  individual,  or  partnership,  or  corporation  whose 
affairs  he  is  administering.  The  other,  somewhat  re- 
strictive of  the  right  of  set-off,  is  the  rule  that  all  equities 
are  to  be  determined  as  of  a  certain  time,  usually  the  date 
of  the  appointment  of  a  receiver.  The  fundamental  prin- 
ciple underlying  the  doctrine  of  equitable  set-off  is  that 
one  who  proposes,  or  asserts,  the  right  to  a  set-off  on 
the  score  that  it  is  equitable,  as  opposed  to  merely  statu- 
tory, or  legal,  must  show  that  his  equity  is  not  inferior 
to  the  equities  of  those  in  whose  behalf  his  claim  is  re- 
sisted. For  instance,  a  receiver  of  a  corporation,  in  re- 
sisting such  a  claim,  would  be  acting  in  behalf  of  the 
creditors  or  the  stockholders  and  not  of  the  corporation 
itself.  The  determination  of  the  right  of  set-off  in  any 
particular  instance  in  a  receivership  proceeding  is  a 
composite  of  these  three  principles.^ 

1  President,  etc.,  of  State  Bank  33  Eng.  Reprint  131,  18  Vesey  Jr. 

V.     Receivers     of    Bank    of    New  232,  34  Eng.  Reprint  305.  But  see 

Brunswick,  3  N.  J.  Eq.  266;   Han-  Haxton  v.  Bishop,  3  Wend.  (N.  Y.) 

non  V.  Williams,  34  N.  J.  Eq.  255,  13,  criticized  in  Receivers,  etc.,  v. 

38  Am.   Rep.  378;    Receivers,  etc.,  Paterson,    etc.,    Co.,   supra;    Stone 

V.    Paterson    Gas    Light    Co.,    23  v.  New  Jersey,  etc.,  Ry.  etc.,  Co., 

N.    J.    L.    283;    Holbrook,    etc.,    v.  75  N.  J.  L.  172,  66  Atl.  1072.   (The 

Receivers    of  American   Fire   Ins.  right  of  set-off  does  not  rest  upon 

Co.,  6  Paige  (N.  Y.)  220.    See,  also,  the  statute  concerning  set-offs,  but 

Ex  parte  Hanson,  12  Vesey  Jr.  346,  upon  the  provisions  of  the  corpo- 
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Under  tlie  first  two  principles  of  receivership  law  men- 
tioned above,  one  who,  at  the  time  of  the  appointment  of 
the  receiver,  was  both  a  creditor  and  a  debtor  of  the 
estate,  might  claim  a  set-olf.     The  allowance  of  such  a 


ration  act  authorizing  the  re- 
ceiver to  settle  debts  due  the  com- 
pany on  such  terms  as  he  shall 
deem  just  and  beneficial  to  the 
corporation  and  in  case  of  mutual 
dealings  to  allow  just  set-offs.) 

The  receiver  has  only  the  rights 
of  the  company  over  whose  prop- 
erty he  is  placed,  and  all  property 
rights  pass  to  him  as  they  existed 
prior  to  his  appointment  and  are 
subject  to  the  same  equities.  FalK- 
enbach  v.  Patterson,  43  Ohio  St. 
359,  1  N.  E.  757;  Bell  v.  Shibley, 
33  Barb.  (N.  Y.)  610;  Coope  v. 
Bowles,  42  Barb.  (N.  Y.)  87;  Lin- 
coln V.  Fitch,  42  Me.  456. 

The  receiver  can  have  no 
greater  or  better  rights  than  the 
debtor  had.  Wisconsin  Marine  & 
F.  Ins.  Co.  Bank  v.  Manistee  Salt 
&  L.  Co.,  77  Mich.  76,  43  N.  W. 
907;  Farrington  v.  Sexton,  43  Mich. 
454,  5  N.  W.  654;  Lentz  v.  Flint 
&  P.  M.  R.  Co.,  53  Mich.  444,  19 
N.  W.  138:  Byles  v.  Kellogg,  67 
Mich.  318,  34  N.  W.  671. 

The  receiver  sues  as  the  repre- 
sentative of  the  debtor  and  not 
creditors.  Osgood  v.  Ogden,  4 
Keyes  (N.  Y.)  70,  3  Abb.  Dec.  425; 
Clark  V.  Brockway,  3  Keyes 
(N.  Y.)  13,  1  Abb.  Dec.  351;  Os- 
good V.  Maguire,  61  N.  Y.  524. 

The  general  rule,  in  all  actions 
brought  by  a  receiver  is  that  the 
defendant  may  interpose  such  de- 
fenses as  might  have  been  avail- 
able to  him  had  suit  been  insti- 
tuted by  the  person  or  corpora- 
tion for  whose  estate  the  receiver 
is  appointed.     Cox  v.  Volkert,   86 


Mo.  505;  Colt  v.  Brown,  12  Gray 
(Mass.)  233;  Brooks  v.  Bigelow, 
142  Mass.  6,  6  N.  E.  766;  Moise 
V.  Chapman,  24  Ga.  249;  Litch- 
field Bank  v.  Peck,  29  Conn.  384; 
Clarke  v.  Hawkins,  5  R.  I.  219; 
Van  Wagoner  v.  Paterson  Gas- 
light Co.,  23  N.  J.  L.  283;  Chase  v. 
Petroleum  Bank,  66  Pa.  169;  Hyde 
V.  Lynde,  4  N.  Y.  387;  Thomas  v. 
Whallon,  31  Barb.  (N.  Y.)  172; 
Williams  v.  Babcock,  25  Barb. 
(N.  Y.)  109;  Devendorf  v.  Beard- 
sley,  23  Barb.  (N.  Y.)  656;  Berry 
V.  Brett,  6  Bosw.  (N.  Y.)  627; 
Clark  V.  Brockway,  3  Keyes 
(N.  Y.)   13,  1  Abb.  Dec.  351. 

Thus  in  an  action  by  the  re- 
ceiver the  defendant  may  inter- 
pose a  counterclaim  or  set-off. 
Armstrong  v.  Warner,  49  Ohio 
St.  376,  17  L.  R.  A.  466,  31  N.  E. 
877;  Hade  v.  McVay,  31  Ohio  St. 
231;  Lindsay  v.  Jackson,  2  Paige 
(N.  Y.)  581;  Commonwealth  v. 
Shoe  &  L.  Dealers'  Fire,  etc.,  Ins. 
Co.,  112  Mass.  131;  Scott  v.  Arm- 
strong, 146  U.  S.  499,  36  L.  Ed. 
1059,  13  Sup.  Ct.  148;  Holbrook, 
etc.  V.  Receivers  of  American  Fire 
Ins.  Co.,  6  Paige  (N.  Y.)  220;  Colt 
V.  Brown,  12  Gray  (Mass.)  233; 
Re  Van  Allen,  37  Barb.  (N.  Y.) 
225;  President,  etc.,  of  State  Bank 
V.  Receivers  of  Bank  of  New 
Brunswick,  3  N.  J.  Eq.  266;  Re 
Middle  District  Bank,  1  Paige 
(N.  Y.)  585,  19  Am.  Dec.  452;  Cook 
V.  Cole,  55  Iowa  70,  7  N.  W.  419; 
Berry  v.  Brett,  6  Bosw.  (N.  Y.) 
627:  Davis  v.  Stover,  58  N.  Y.  473; 
Commonwealth   v.   Phoenix  Bank, 


PKESEXTATIOX    AND    ADJUDICATION    OF    CLAIMS. 


1G6U 


set-off,  in  case  of  insolvency,  would  give  to  this  creditor 
a  seeming  preference  over  other  creditors,  whose  equities 
are  expressed  in  the  rule  that,  in  the  distribution  of  the 
estate,  equality  is  equity.    The  solution  of  the  matter  has 


11  Mete.  (Mass.)  129;  Scammon  v. 
Kimball,  92  U.  S.  362,  23  L.  Ed. 
483. 

As  to  the  rule  in  mutual  insur- 
"ance  companies  see  Lawrence  v. 
Nelson,  21  N.  Y.  158;  Hillier  v. 
Allegheny  County  Mut.  Ins.  Co.,  3 
Pa.  470,  45  Am.  Dec.  656.  But  see 
Berry  v.  Brett,  6  Bosw.  (N.  Y.) 
627;  Vanatta  v.  New  Jersey  Mut. 
L.  Ins.  Co.,  31  N.  J.  Eq.  15.  And 
savings  banks  see  Osborn  v. 
Byrne,  43  Conn.  155,  21  Am.  Rep. 
641;  Stockton  v.  Mechanics'  &  L. 
Sav.  Bank,  32  N.  J.  Eq.  163. 

The  right  of  set-off  must  have 
accrued  before  the  receiver's 
appointment.  Smith  v.  Mosby, 
9  Heisk.  (Tenn.)  501;  Lanier 
V.  Gayoso  Sav.  Inst.,  9  Heisk. 
(Tenn.)  506;  United  States  Trust 
Co.  V.  Harris,  2  Bosv/.  (N.  Y.) 
75;  Cook  v.  Cole,  55  Iowa  70, 
7  N.  W.  419;  Smith  v.  Felton, 
43  N.  Y.  419;  Bradley  v.  Angel,  3 
N.  Y.  475;  Smith  v.  Fox,  48  N.  Y. 
674;  Newcomb  v.  Almy,  96  N.  Y. 
308;  Van  Dyck  v.  McQuade,  85 
N.  Y.  616;  Jordan  v.  Sharlock,  84 
Pa.  366,  24  Am.  Rep.  198. 

And  in  order  to  be  available  as 
a  set-off,  the  respective  rights  of 
action  must  be  of  the  same  nature. 
Williams  v.  Traphagen,  38  N.  J. 
Eq.  57;  Singerly  v.  Fox,  75  Pa.  St. 
112. 

The  debts  must,  however,  be  due 
to  and  from  the  same  persons,  at 
least  equitably.  Re  Van  Allen,  37 
Barb.  (N.  Y.)  225;  Newcomb  v. 
Almy,  96  N.  Y.  308;  Dale  v.  Cooke, 
4  Johns.   Ch.    (N.   Y.)    11;    Barber 


V.  Spencer,  11  Paige  (N.  Y.)  517; 
Mollan  V.  Griffith,  3  Paige  (N.  Y.) 
402. 

The  defendant  in  an  f.ction  by 
a  receiver  is  entitled  to  a  3et-off 
of  any  debts  due  to  him  by  the  in- 
solvent, at  the  time  of  the  stop- 
ping payment  by  the  insolvent, 
and  the  appointment  of  a  receiver 
as  a  rule  does  not  change  the 
relationship  of  the  parties.  In  Re 
Middle  District  Bank,  1  Paige 
(N.  Y.)  585,  19  Am.  Dec.  452,  it 
was  held  that  debt  may  fall  due 
after  the  act  of  insolvency  and  be 
a  proper  matter  of  set-off.  See, 
also.  Van  Wagoner  v.  Paterson 
Gaslight  Co.,  23  N.  J.  L.  283.  The 
general  rule  is  that  in  a  suit  by 
the  receiver  the  defendant  has  a 
right  to  all  defenses,  or  set-offs 
existing  between  the  original  par- 
ties.    Cox  V.  Volkert,  86   Mo.   505. 

The  receiver  will  not  be  per- 
mitted to  allow  as  a  partial  accord 
and  satisfaction  an  uncompleted 
agreement  of  an  insolvent  made 
prior  to  his  suspension.  Clarke  v. 
Hawkins,  5  R.  I.  219. 

And  the  receiver  has  no  right 
to  set  up  as  a  defense  to  the  claim 
of  a  judgment  creditor,  matters 
which  might  have  been  pleadable 
in  behalf  of  the  corporation 
against  the  recovery  of  a  judg- 
ment. State  V.  Clinton  &  P.  H.  R. 
Co.,  21  La.  Ann.  156;  it  is  res 
judicata  as  to  him. 

The  right  of  set-off  exists 
against  a  note  in  the  hands  of  a 
receiver  of  an  insolvent  corpora- 
tion to  the  same  extent  as  would 
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been  given  in  the  following  argument:  "Equality  iz 
equity.  But  equality  of  what,  and  among  whom?  Clearly 
of  the  assets  of  the  bank  among  the  creditors  of  the  bank. 
In  case  of  cross-indebtedness  the  assets  of  the  bank  con- 
sist only  of  the  balance  of  the  accounts.  That  is  all  the 
fund  which  the  bank  itself  would  have  had  to  satisfy  its 
creditors  in  case  no  receiver  had  been  appointed.  And 
there  is  no  equality  and  no  equity  in  putting  a  debtor  of 
the  bank  who  had  a  just  and  legal  set-off  as  against  the 
corporation  in  a  worse  position  and  the  creditors  in  a 
better  position  by  the  failure  of  the  bank  and  the  ap- 
pointment of  receivers.  "- 

The  rule,  as  above  expressed,  is  the  general  rule,  ac- 
cepted with  practical  unanimity.  It  may  be  observed, 
also,  that  the  case  from  which  the  above  statement  of  the 
law  is  taken  was  an  action  at  law  brought  by  the  receiver 
to  enforce  payment  of  a  draft. ^     In  the  application  of 


have  existed  against  it  in  the 
hands  of  the  corporation.  Berry 
V.  Brett,  6  Bosw.  (N.  Y.)  627;  Hol- 
brook,  etc.  v.  Receivers  of  Amer- 
ican F.  Ins.  Co.  6  Paige  (N.  Y.) 
220;  Colt  V.  Brown,  12  Gray 
(Mass.)  233;  Scott  v.  Armstrong, 
146  U.  S.  499,  36  L.  Ed.  1059,  13 
Sup.  Ct.  148;  Armstrong  v.  War- 
ner, 49  Ohio  St.  376,  17  L.  R.  A. 
466,  31  N.  E.  877;  Hade  v.  Mc- 
Vay,  81  Ohio  St.  231. 

In  a  proceeding  by  receivers 
if  the  defendant  is  entitled  to  a 
set-off  and  holds  security  from  the 
debtor  he  must  first  exhaust  the 
security  and  prove  up  the  balance 
only,  and  this  is  based  upon  the 
principle  that  equality  is  equity. 
President,  etc.,  of  State  Bank  v. 
Receivers  of  Bank  of  New  Bruns- 
wick, 3  N.  J.  Eq.  266. 

2  Receivers  of  Pres.,  etc.,  of 
People's  Bank  v.  Paterson  Gas- 
light Co.,  23  N.  J.  L.  283. 


3  Steelman  v.  Atchley,  98  Ark. 
294,  32  L.  R.  A.  (N.  S.)  1060,  135 
S.  W.  902.. 

The  right  of  set-off  is  to  be  de- 
termined by  the  condition  of 
things  as  they  existed  at  the 
moment  that  the  party  over  whom 
a  receiver  is  appointed  was  ap- 
pointed. People  V.  California 
Safe  Deposit,  etc.,  Co.,  168  Cal. 
241,  L.  R.  A.  1915A,  299,  141  Pac. 
1181. 

See,  also,  Sheafe  v.  Hastie,  16 
Wash.  563,  48  Pac.  246;  Fort  v. 
McCully,  59  Barb.  (N.  Y.)  87; 
Jordan  v.  Sharlock,  84  Pa.  St.  366, 
24  Am.  Rep.  198;  In  re  Van  Allen, 
37  Barb.  (N.  Y.)  225;  McCagg  v. 
Woodman,  28  111.  84;  Miller  v. 
Franklin  Bank,  1  Paige  (N.  Y.) 
444;  Hade  v.  McVay,  31  Ohio  St. 
231;  Assignment  of  Hamilton,  26 
Or.  579,  38  Pac.  1088;  Clarke  v. 
Hawkins,  5  R.  I.  219;  Davis  v. 
Industrial  Mfg.  Co.,  114  N.  C.  321, 
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this  rule  the  state,  as  a  creditor  of  the  insolvent  institu- 
tion stands  in  the  same  category  as  other  creditors.^ 
Since  a  deutoi  niLy  pay  his  obligation  in  full  at  any  time, 
one  who  is  a  creditor  at  the  time  of  the  appointment  of 
the  receiver  and  also  owes  an  unmatured  debt  to  the 
estate  may  set  off  his  credit  against  the  debt.^  Since  an 
equity  against  the  estate  can  not  be  established  after  the 
appointment  of  a  receiver  and  since  a  creditor  can  not 
enforce  payment  of  a  claim  before  its  maturity,  a  debtor 
of  an  insolvent  insurance  company,  holding  an  un- 
matured policy  having,  as  against  the  company  when  a 
going  concern,  a  surrender  value,  can  not  set  off  the  sur- 
render value  of  the  policy,  as  of  the  time  of  the  appoint- 
ment of  a  receiver,  against  his  debt.*^  The  claim  which  a 
debtor  to  the  estate  offers  to  set  off  against  his  debt  need 
not  be  liquidated  at  the  time  of  the  appointment  of  the 
receiver  if  it  is  nevertheless  a  provable  claim  against  the 
estate.'^  On  this  same  principle,  one  whose  debt  to  the 
estate  is  by  way  of  security  for  the  debt  of  another,  may 
set  off  against  his  debt  a  claim  that  he  has  against  the 

23  L.  R.  A.  322,  19  S.  E.  371.  Beatty  charged   against  debts   after   that 

V.  Scudday,  10  La.  Ann.  404.  time.) 

■i  State  V.   Brobston,   94   Ga.  95,  ^  Holbrool^,    etc.,    v.    Receivers, 

47  Am.  St.  Rep.  138,  21  S.  E.  146.  etc.,  of  American  Fire  Ins.  Co.,  6 

5  Colton  V.  Drovers',  etc.,  Bldg.,  Paige  (N.  Y.)  220.  See:  In  re 
etc.,  Assoc,  90  Md.  85,  78  Am.  St.  Humboldt  Safe,  etc.,  Co.'s  As- 
Rep.  431,  46  L.  R.  A.  388,  45  Atl.  signed  Estate,  3  Pa.  Co.  Ct.  Rep. 
23;   In  re  Middle  District  Bank,  1  621. 

Paige    (N.    Y.)    585,    19    Am.    Dec.  A   defendant  over   whom    a  re- 

452.  ceiver  has   been  appointed   under 

6  Newcomb  v.  Almy,  96  N.  Y.  an  order  broad  enough  to  cover 
308.  See  People  v.  Security  L.  a  claim  for  damages  can  not  re- 
Ins.,  etc.,  Co.,  78  N.  Y.  114,  34  duce  the  claim  to  possession  by 
Am.   Rep.  522.  setting   it   up    as   a   counterclaim. 

Equities    are    determined    as    of  where  the  receiver  has   not  been 

the  time  when  the  receiver  is  ap-  discharged  nor  the  creditors   sat- 

pointed.      Roe    v.    Aradell    Farms,  isfied,  even  though  a  purchaser  of 

etc.,  Co.,  85  N.  J.  Eq.  146,  96  Atl.  the  assets  of  defendant  may  not 

65;  Gillett  v.  Chicago  T.  &  T.  Co.,  have   acquired   the   claim.     Houts 

230  111.  373,  82  N.  E.  891.  (Interest  v.    Sioux    City    Brass    Works,    134 

generally  not  paid  on  claims  nor  Iowa  484,  110  N.  W.  166. 
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estate,  even  tlioiigli  the  original  debtor  is  solvent.'  A 
debtor  can  not  set  off  against  his  debt  a  claim  which 
he  obtained  by  assignment  after  the  commencement  of 
the  receivership,^  though  one  so  obtained  before  that  time 
may  be  so  used.^" 

Equities  arising  out  of  dealings  with  the  receiver  him- 
self are  established  after  his  appointment;  moreovei-* 
claims  against  the  estate  arising  out  of  transactions  with 
the  receiver  are  superior  in  rank  to  all  general  claims 
that  arose  from  transactions  prior  to  his  appointment. 
One  holding  such  a  claim,  therefore,  may  not  set  it  oif 
against  a  debt  to  the  receiver. ^^    Since  all  claims  against 


8  Ex  parte  Hanson,  12  Vesey  Jr. 
346,  33  Eng.  Reprint  131,  18  Vesey 
Jr.  232,  34  Eng.  Reprint  305;  Cur- 
tis V.  Davidson,  164  App.  Div.  597, 
150  N.  Y.  Supp.  305;  Lamb  v.  Mor- 
ris (Harrison  v.  Harrison),  118 
Ind.  179,  20  N.  E.  746,  4  L.  R.  A. 
Ill;  Newberry  v.  Trowbridge,  13 
Mich.  263;  Building,  etc.,  Co.  v. 
Northern  Bank,  151  App.  Div.  942, 
136  N.  Y.  Supp.  1132;  affirmed  206 
N.  Y.  400,  99  N.  E.  1044;  Davis 
V.  Industrial  Mfg.  Co.,  supra; 
Kilby  V.  First  Nat.  Bank,  32  Misc. 
Rep.  370,  66  N.  Y.  Supp.  579.  See, 
Borough  Bank  v.  Mulqueen,  70 
Misc.  Rep.  137,  125  N.  Y.  Supp. 
1034. 

It  was  held,  with  some  hesita- 
tion, that  this  rule  might  not  apply 
where  the  original  debt  belonged 
to  a  fund  to  which,  under  a  spe- 
cial statute,  the  general  creditors 
had  a  right  to  look  as  special  se- 
curity for  their  claims.  Holbrook, 
etc.,  V.  Receivers,  supra. 

9  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  231  Fed.  440, 
145  C.  C.  A.  434;  Stone  v.  Dodge, 
96  Mich.  514,  21  L.  R.  A.  280,  36 
N.  W.  75;  Van  Dyck  v.  McQuade, 


85  N.  Y.  616;  In  Re  Beecher's 
Estate,  65  Hun  620,  19  N.  Y.  Supp. 
971;  Venango  Nat.  Bank  v.  Tay- 
lor, 56  Pa.  St.  14;  Moseby  v.  Wil- 
liamson, 52  Tenn.  278. 

See  Courtright  v.  Vreeland,  64 
Misc.  Rep.  46,  117  N.  Y.  Supp.  952, 
as  to  right  of  defendant  to  a  set- 
off, the  action  being  one  by  the 
receiver  and  based  on  a  claim 
assigned  to  him  by  the  company 
and  the  set-off  being  based  on  a 
claim  purchased  by  the  defendant 
between  the  time  of  the  appoint- 
ment and  the  assignment  to  the 
receiver. 

10  Johnston  v.  Humphrey,  91 
Wis.  76,  51  Am.  St.  Rep.  873,  64 
N.  W.  317. 

11  Greif  v.  James  H.  Wright  Co., 
10  Del.  Ch.  308,  91  Atl.  205;  Farm- 
ers Loan  &  Trust  Co.  v.  Northern 
Pac.  R.  Co.,  58  Fed.  257;  Barber 
Asphalt  Co.  V.  Forty-Second  Street, 
etc.,  R.  Co.,  175  Fed.  154;  Chicago, 
etc..  Iron  Works  v.  McKey,  93 
111.  App.  244;  Cook  v.  Cole,  55 
Iowa  70,  7  N.  W.  419;  Bowling 
Green  Savings  Bank  v.  Todd,  64 
Barb.  (N.  Y.)  146;  Osgood  v.  Og- 
den,    3    Abb.    Dec.     (N.    Y.)     425; 
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the  receiver  must  be  paid  in  full  one  holding  such  a  claim 
may  set  it  off  against  any  debt  to  the  estate  ;^-  and  a  claim 
to  a  dividend  may  be  set  off  against  any  debt  to  the 
estate.^^ 

The  above  principles  apply  to  the  matter  of  setting  off 
claims  for  damages  for  breach  of  an  executory  contract 
against  a  debt  to  the  estate  arising  out  of  the  contract. 
If  the  receiver  rejects  such  a  contract  the  breach,  in  case 
of  insolvency,  is  held  to  have  occurred  at  the  time  of  his 
appointment  and  the  claim  for  damages  dates  from  that 
same  time.  Where  a  party  to  a  contract  for  the  sale  of 
certain  goods  was  in  debt  at  the  time  of  the  receivership 
for  goods  previously  delivered  it  was  held  that  he  had  a 
right  to  set  off  against  this  debt  the  damages  claimed  for 
the  receiver's  failure  to  continue  the  contract.  The  rea- 
son therefore  w^as  given  as  follows:  "The  contract  on 
which  the  receiver  sues  is  the  one  upon  which  the  defen- 
dant now  relies  for  his  set-off.  It  was  not  made  with  the 
receiver  but  with  the  corjjoration  before  he  was  ap- 
pointed and  he  is'*ljound  to  respect  it  as  fully  as  the  com- 
pany would  be  if  he  had  not  been  appointed.  He  ac- 
quired no  greater  rights  under  it  than  the  corporation 
itself  possessed  and  the  chose  in  action  which  passed  to 
him  is  enforcible  by  him  only  as  it  could  have  beer  en- 
forced by  the  corporation  at  the  time  of  his  anpointment 
as  receiver.  "^^  By  similar  reasoning,  in  a  case  in  which 
the  debt  to  the  estate  arose  through  purchases  made  from 
the  receiver  himself,  but  in  which  the  insolvency  of  the 
estate  did  not  occur  until  sometime  after  the  appoint- 
ment, a  similar  right  of  set-off  was  allowed. ^^     Where, 

Davis    V.    stover,    58    N.    Y.    473;  14  Kuebler  v.  Haines,  229  Pa.  St. 

Beeler   v.   President,   etc.,    14    Pa.  274,   78  Atl.   141. 

St.   162.  ir.  Parsons  v.   Sovereign   B.,   107 

12  Davis  v.  Stover,  58  X.  Y.  47.3.  L.  T.  Rep.  572. 

13  Naglee  v.  Palmer,  7  Cal.  543;  In  this  case  the  court  made  quite 
Lamb  v.  Pannells  Adm'r,  28  W.  an  extended  review  of  the  evi- 
Va.  663.  dence   to   show   that  the   dealings 


1674  LAW   OF  RECEIVERS. 

however,  services,  in  line  with  those  called  for  by  the 
contract,  were  performed  by  the  receiver  in  an  effort  to 
gather  data  from  which  he  could  determine  his  policy  as 
to  adopting  or  rejecting  the  contract  and  it  was  con- 
sidered that  he  had  not  operated  under  the  contract,  but 
independent  thereof  and  on  his  own  account,  the  com- 
pany having  been  insolvent  at  the  commencement  of  the 
receivership,  it  was  held  that  the  right  of  set-off  did  not 
exist.^^  One  is  not  in  a  position  to  claim  such  a  set-off, 
even  if  he  is  otherwise  entitled  to  it,  unless  he  either 
offers  to  perform  his  part  of  the  contract  or  shows  rea- 
sons for  being  excused  from  doing  so.^' 

A  stockholder  of  a  corporation  who  is  also  a  creditor 
thereof  can  not  set  off  his  claim  against  his  liability  on 
an  unpaid  stock  subscription.  Since  stockholders  rank 
after  general  creditors  on  distribution  their  equities  in 
the  estate  are  inferior  to  those  of  general  creditors ;  more- 
over, since  the  receiver  will  generally  enforce  liability 
on  stock  subscriptions  only  to  the  extent  necessary  to 
pay  creditors  the  liability  of  stockholders  on  this  ac- 
count is  only  contingent  at  the  outset  of  the  receiver's 
administration  and  can  not  be  liquidated  until  after  the 
time  for  presentation  of  claims  has  expired. ^^  This  same 
principle  applies  in  mutual  concerns,  like  mutual  savings 
banks,  insurance  companies,  and  building  and  loan  asso- 
ciations, whose  business  is  done  entirely  with  members, 
or  stockholders,  and  whose  creditors  are  all  members. 

with  the  receiver  were  under  the  is  Ex  parte  Grissell,  L.  R.  1  Ch. 

contract  made  with  the  company.  528;     Sawyer    v.    Hoag,    17    Wall. 

16  Butterworth  V.  Degnon  C.  Co.,  (U.  S.)  610,  21  L.  Ed.  731;  Wil- 
214  Fed.  772,  131  C.  C.  A.  184,  liams  v.  Traphagen,  38  N.  J.  Eq. 
(reversing  Butterworth  v.  Degnon  57;  Eflrd  v.  Piedmont  Land,  etc., 
C.  Co.,  208  Fed.  381),  which  latter  Co.,  55  S.  C.  78,  32  S.  E.  758,  897. 
decision  was  based  upon  the  cases  (To  allow  such  a  set-off  would  be 
cited  in  the  two  preceding  notes,  to    give    a    preference    to    those 

17  More  v.  Richards,  90  N.  J.  L.  whose  acts  caused  the  insolvency 
626,  101  Atl.  380;  Kuebler  v.  over  those  who  had  no  control  in 
Haines,  229  Pa.  274,  78  Atl.  141.  the  management.) 
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Thus  a  depositor  in  a  mutual  savings  bank  may  not  set 
off  bis  deposit  against  a  loan  due  tlie  bank,  notwithstand- 
ing the  fact  that  the  money  borrowed  was  deposited  with 
the  bank  and  tlie  deposit  remaining  at  the  time  of  insol- 
vency was  part  of  this  money.  "The  assets  of  the  bank 
are  its  invested  funds,  the  common  contributions  of  all 
the  depositors,  in  which  they  all  have  a  common  interest. 
All  the  profits  of  the  business  are  divided  among  the  de- 
positors or  accumulated  in  a  surplus  fund  for  their  joint 
benefit  and  greater  security.  As  each  depositor  is 
entitled  to  his  proportionate  share  of  the  profits  so  in 
equity  each  should  bear  his  proportionate  share  of  the 
losses.  "^^ 

In  case  of  solvency  no  harm  would  be  done  by  allow- 
ing the  set-oft";  but  in  case  of  insolvency  to  do  so  would 
give  one  depositor  an  unfair  advantage  over  others.-'^ 
For  like  reasons  a  member  of  a  mutual  insurance  company 
can  not  set  off  a  claim  for  a  loss  against  an  assessment  on 
a  premium  note.-^  To  allow  the  set-off  would  be,  in 
effect,  to  cause  other  members  to  pay  a  portion  of  his 
assessment.  But  the  unearned  premiums  paid  by  the 
holder  of  a  cash  premium  policy  in  such  a  company,  who, 
by  the  terms  of  the  policy,  is  also  a  member  and  subject 
to  assessment,  have,  in  case  of  insolvency,  been  paid 
without  consideration  and  may  be  set  off  against  the 
assessment;  the  equitable  right  to  the  set-oif  is  superior 
to  the  member's  duty  to  bear  a  proportionate  share  of 

19  Hannon  v.  Williams,  34  N.  J.  158;  Hillier  v.  Alleghany,  etc.,  Co., 
Eq.  255,  38  Am.  Rep.  378.  3    Pa.    St.   470,   45   Am.    Dec.    656; 

20  Osborn    v.    Bvrne,    43    Conn.      ^^  ^^  ^anks,  85  S.  C.  37,  67  S.  E. 

19. 

The    rule    applies   in    an    action 
brought  by  a  domiciliary  receiver 
against  a  member  in  a  foreign  jur- 
N.  Y.)    385.      (Criticized  in   Han-      isdiction.     Stone  v.  New  Jersey  & 
lion  V.  wniiiims,  supra.)  h.  R.  Ry.   &   Ferry  Co.,   75  N.  J. 

21  Lawreuoe  v.  Nelson,  21  N.  Y.      L..  172,  66  Atl.  1072. 


155,  21  Am.  Rep.  641.  See,  contra. 
Receiver  of  New  Amsterdam  Sav- 
ings Bank  v.  Tartter,  54  How.  Pr. 
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the  losses  with  other  members  who  gave  premimn  notes 
only  for  their  policies. -- 

The  rule  above  discussed  is  sometimes  stated  in  some 
such  form  as  that  the  obligations  involved  in  the  adjust- 
ment by  set-oif  must  have  accrued  in  the  same  right  or 
title ;  or  that  they  must  be  of  the  same  character.  Various 
applications  of  the  rule  as  thus  stated  arise.  AVhen  the 
receiver,  in  behalf  of  creditors,  sues  to  recover  an  asset 
which  the  corporation  could  not  claim,  such  as  property 
fraudulently  transferred  or  dividends  wrongfully  paid 
out,  the  defendant  may  not  set  otf  a  claim  against  the 
corporation  (probably  because  the  equitable  right  to  a 
set-off  is  overborne  by  the  presence  of  at  least  construc- 
tive fraud  in  his  claim  to  the  property  which  the  receiver 
seeks  to  recover).-^  One  who  holds  a  claim,  not  in  his 
own  right  but  as  a  trustee,  or  some  such  representative 
right,  may  not  set  off  the  deposit  against  an  individual 
liability  to  the  estate.-^  When  a  foreign  receiver  (a  re- 
ceiver appointed  in  a  jurisdiction  other  than  the  domicile 
of  a  corporation)  sues  a  local  debtor  the  latter  can  not 
set  off  a  note  executed  in  his  favor  by  the  corporation; 
the  foreign  receiver  has  jurisdiction  over  only  the  local 
assets,  whereas  the  note  is  to  be  paid  out  of  the  general 
assets  of  the  corporation.-'*  Where  a  bank  is  in  the  hands 
of  a  receiver,  one  who  has  borrowed  money  from  it  to 
purchase  the  interest  of  an  estate  in  a  firm  and  pays  off 
the  different  persons  interested  in  the  estate  with  checks 
ufjon  the  funds  so  borrowed,  if  one  of  the  parties  does  not 

22  Ely  V.  Oakland  Circuit  Judge  670;  Spinney  v.  Hall,  49  Ind.  App. 
(In  re  Citizens'  Mut.  Fire  Ins.  Co.  502,  97  N.  E.  571;  Third  Swedish 
of  Holly),  1G2  Mich.  466,  125  N.  W.  M.  E.  Church  v.  Wetherell,  43  111. 
375,  127  N.  W.  769.  App.  414;  French  v.  Stanton,  1  La. 

23  Osgood  V.  Ogden,  3  Abb.  Dec.  Ann.  8;  State  Bank  v.  Receivers  of 
(N.  Y.)  425;  McQueen  v.  New,  86  Bank  of  New  Brunswick,  3  N.  .1. 
Hun  271,  33  N.  Y.  Supp.  395.  Eq.  266;   Second  National  Bank  v. 

-■4  President,    etc.,    of    Fisher    v.       Hemingray,   34   Ohio  St.  381. 
Knight,  61  Fed.  491,  9  C.  C.  A.  582;  2.-,  Hall    v.    Holland    House    Co., 

Comfort    V.    Patterson,    70    Tenn.      12  Misc.  Rep.  55,  33  N.  Y.  Supp.  50. 
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cash  his  check  and  leaves  the  amount  on  deposit  at  the 
bank,  the  borrower  does  not  have  a  right  of  set-off.-*^ 
If  a  borrower  has  a  check  drawn  in  his  favor  at  the  time 
of  the  bank's  insolvency,  he  can  not  use  such  check  as  a 
set-off.-' 

An  important  instance  of  the  application  of  the  prin- 
ciple that  obligations,  or  claims,  to  give  occasion  for  an 
equitable  set-olf,  must  accrue  in  the  same  right  is  found 
in  a  case  in  which  a  person  sues  the  receiver  to  recover 
property  which  the  receiver  has  taken  possession  of  as 
an  asset  of  the  estate  and  which  the  plaintiff  claims  as 
his  own.  The  receiver's  right  of  possession  and  title  is 
limited  to  assets  of  the  corporation ;  he  has  no  equity  at 
all  in  any  other  property.  Against  such  a  claim,  there- 
fore, the  receiver  can  not  set  off  a  debt  of  the  plaintiff  to 
the  estate,  arising  after  the  appointment  of  the  receiver.-^ 

When  a  receiver  sues  an  alleged  debtor  of  the  estate, 
the  latter  may,  in  that  action,  set  up  any  counter-claim 
that  he  may  have  against  the  estate  and  his  doing  so  is 
not  in  violation  of  the  receivership  rule,  or  principle, 
that  one  may  not  sue  the  receiver  Avithout  first  having 
leave  of  the  receivership  court.  The  receiver's  invitation 
to  the  defendant  to  litigate  is  sufficient  warrant  for  the 
interposition  of  the  counter-claim.  If  the  counter-claim 
exceeds  the  receiver's  demand  defendant  may  have  judg- 
ment for  the  balance  and  present  the  judgment  as  a  claim 
against  the  estate.-''  Likewise,  when  a  federal  receiver 
sues  in  a  state  court,  the  setting  up  of  a  counter-claim  is 
supported  by  the  statute  providing  that  any  one  may 
sue  a  federal  receiver  in  a  state  court  without  first  ob- 
taining permission  from  the  federal  appointing  court.^*^ 

20  People   V.   German  Bank,    116  29  Curtis    v.    Chicago,    etc.,    Ry. 

\pp.  Div.  687,  101  N.  Y.  Siipp.  917.  Co.     (Ind.    App.)     119    N.    E.    723; 

27  Butterworth  v.  Peck,  18  N.  Y.  Kuebler  v.  Haines,  229  Pa.  St.  274, 

Super.  Ct.  341.  78  Atl.  141. 

2s  Grant   v.   Buckner,   172   U.   S.  so  Grant   v.   Buckner,    172   U.    S. 

232,  43  L.  Ed.  430,  19  Sup.  Ct.  163.  232,  43  L.  Ed.  430,  19  Sup.  Ct.  163. 
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A  receiver's  plea  to  a  claim  of  set-off  is  subject  to  the 
same  right  of  ameiKhnoiit  at  the  time  of  the  hearing  as 
are  other  pleadings."^ 

§  598.     Allowance  of  Interest  on  Claims, 

It  is  sometimes  stated,  as  though  it  were  a  general  rule, 
that,  in  the  administration  of  a  receivership  estate,  in- 
terest on  claims  is  not  allowed  beyond  the  time  of  the 
attaching  of  equities.^  As  thus  stated,  the  rule  is  said 
to  be  based  upon  the  equitable  principle  that,  since  the 
delay  in  payment  after  that  time  is  due  to  delays  in  the 
administration  of  the  law,  one  creditor  should  not  be 
permitted  to  obtain  an  advantage  over  another  thereby,- 
or,  to  allow  interest  on  claims  would  simply  be  extending 
the  time  for  acquiring  equities.^ 

The  statement  is,  however,  not  strictly  the  general  rule ; 
at  least  it  is  not  a  complete  statement  of  the  rule.  The 
statement  is  to  be  taken  as  applying  only  to  creditors  of 
the  same  rank  as  among  themselves.^  As  against  the 
receivership  debtor,  and,  in  the  case  of  a  corporation,  as 
against  the  corporation  itself  and  its  stockholders,  all 
creditors  are  entitled  to  be  paid  in  full  with  interest 
to  the  time  of  payment  and  will  be  so  paid  if  the  funds 
are  sufficient.^    Likewise  any  class  of  creditors  entitled 

31  In  re  Farmers'  &  Merchants'  Fed.  84,  14  C.  C.  A.  314  (Lienhold-. 

Bank  of  Lawrence,  194  Mich.  200,  ers  against  Bondholders) ;    Spring 

160  N.  W.  601.  Coal    Co.   v.   Keech,    23'9    Fed.    48, 

1  Thomas  v.  Western  Car  Co.,  152  C.  C.  A.  98,  distinguishing 
149  U.  S.  95,  116,  37  L.  Ed.  663,  13  Cook  County  Nat.  Bank  v.  United 
Sup.  Ct.  824.  States,   107   U.   S.   445,   448,   27    L. 

2  Atlanta  Nat.  Bank  v.  Four  Ed.  537,  2  Sup.  Ct.  561;  and  Cook 
States  Grocer  Co.  (Tex.  Civ.  App.),  County  Nat.  Bank  v.  United  States, 
135  S.  W.  1135.  107  U.  S.  445,  452,  27   L.   Ed.  537, 

3  Lippitt  V.  Thames  Loan  &  2  Sup.  Ct.  561,  as  heing  controlled 
Trust  Co.,  88  Conn.  185,  90  Atl.  369.  by  the  statutes  concerning  national 

4  American  Iron  &   S.   Mfg.  Co.  bank  and  bankruptcy  cases. 

V.    Seaboard,   etc.,   Ry.,   233   U.   S.  ^  Lippitt    v.     Thames     Loan    & 

261,  58  L.  Ed.  949,  34  Sup.  Ct.  502;  Trust  Co.,  88  Conn.  185,  90  Atl. 
Central   Trust   Co,   v,   Condon,   67      369. 
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to  a  preference  over  another  class  will  be  paid  with  in- 
terest in  full  if  the  special  fund  from  which  they  are  to 
be  paid  will  permit  thereof  even  though  the  fund  should 
be  exhausted  to  the  disadvantage  of  the  subsequent  class. '^ 
A  mortgagee  is  entitled  to  interest  in  full  up  to  the  time 
of  payment  in  so  far  as  the  proceeds  of  the  mortgaged 
property  will  allow."  So  creditors  who  are  preferred  for 
any  reason  w^iether  from  statutory  or  equitable  consid- 
erations, will  receive  interest  to  the  extent  permitted  by 
the  funds  to  which  their  preference  attach.^  As  against 
one  another,  however,  interest  is  not  allowed  to  members 
of  a  class  if  the  class  fund  is  not  sufficient  to  allow  interest 
to  all;  thus  general  unsecured  creditors,  whether  their 
claims  bear  interest  by  contract  or  simply  by  way  of 
damage  for  delay  in  payment,  are  not  allowed  interest  in 
case  of  insolvency.^  It  is  with  reference  to  this  last  class 
of  creditors  that  the  rule  is  usually  stated  to  be  the  gen- 
eral rule.  It  is  a  rule  of  convenience  when  the  estate  is 
insolvent  and  it  would  not  make  any  difference  to  the 
creditors  whether  their  pro  rata  share  of  the  estate  was 

6  Spring  Coal  Co.  v.  Keech,  239  receiver.  People  v.  American 
Fed.  48,  152  C.  C.  A.  98;  Moore  v.  Loan  &  Trust  Co.,  172  N.  Y.  371, 
Watauga  &   Y.   R.   Co.,   173   N.  C.      65  N.  E.  200. 

726,  92  S.  E.  361.  '^  Gillett  v.  Chicago  T.  &.  T.  Co., 

230  111.  373,  375,  82  N.  E.  891;  In  re 
Carnegie  Trust  Co.,  161  App.  Div. 

280,  146  N.  Y.  Supp.  809;  St.  Louis 

8  People     V.     Merchants'     Trust  ^^.^^   ^^^^^^   ^^    ^    g^    Louis    & 

Co.,   116   App.   Div.   41,    101   N.   Y.  g     ^     ^^     ^^      ^^^^     ^.^^^    ^^^ 

Supp.     255;     order     affirmed,     187  g   ^^   3^^    ^^^^^^  ^  ^^^^^^  ^   j   j 

N.  Y.  293,  79  N.  E.  1004.  ^^^^^^^^^^^    ^^^    ^^^    ^^^     3^^^    ^,, 

For  contrary  ruling,   but  under  g.  W.  770,  141  S.  W.  515. 
a    special    statute,    see    People    v.  a     creditor    of    a     corporation, 

American  L.  &  T.  Co.,  172  N.  Y.  secured  by  collateral  in  the  way  of 

371,  65  N.  E.  200.  notes  of  another  insolvent  corpora- 

A    provision    in    the    charter    of  tion,   may  be  allowed  interest  as 

a  corporation  that,  in  case  of  its  far  as   the  collateral  may  pay  it, 

dissolution   the   "debts   due"   from  but  not  out  of  the  general  fund  of 

it  as  trustee  shall  have  a  prefer-  his    debtor.      First    Nat.    Bank    v. 

ence,  does  not  give  a   preference  J.    I.    Campbell    Co.,    52    Tex.    Civ. 

for  interest  after  appointment  of  445,  114  S.  W.  887. 


T  Walter  v.  Peninsula  Cut  Stone 
Co.,  9  Del.  Ch.  374,  82  Atl.  961. 
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determined  with  or  without  the  computation  of  interest, 
so  long  as  all  were  allowed  interest  at  the  same  rate.  But 
if  interest  was  to  be  figured  at  different  rates  for  different 
creditors  and  if  it  had  to  be  determined  whether  or  not 
interest  by  way  of  damage  should  be  allowed  in  the  light 
of  all  the  circumstances  that  would  have  to  be  taken  into 
consideration,  the  difficulties  of  the  computation  would 
more  than  offset  the  inequalities  caused  by  cutting  off  all 
interest. 

A  preferred  class  can  not,  for  the  sake  of  being  paid 
interest  in  full,  be  compensated  from  a  fund  to  which 
tlieir  preferences  do  not  attach,  when  the  preferential 
fund  is  insufficient  to  pay  it;  thus  a  mortgagee  can  not 
be  paid  interest  out  of  the  general  fund  if  the  proceeds 
of  the  mortgaged  property  are  not  sufficient  to  pay  him 
in  full.^°  For  a  similar  reason  creditors  who  are  given, 
from  equitable  considerations,  a  preference  to  the  dis- 
advantage of  the  mortgagee,  Avill  not  be  paid  interest  out 
of  a  fund  that  would  otherwise  go  to  that  secured  credi- 
tor.^ ^    Whether  or  not  claims  arising  out  of  dealings  with 

lOBrazelton   &  Johnson  v.  J.  I.  who  may  have  a  preferential  claim 

Campbell  Co.,  49  Tex.  Civ.  218,  108  thereto.     Villere  v.   New    Orleans 

S.  W.  770.  Pure  Milk  Co.,  125  La.  917,  51  So. 

When  there  is  on  hand  a  special  G99. 

fund  to  which  certain  claims  pref-  1 1  New    York    Trust   Co.    v.    De- 

erentially   attach  and   which   may  troit,  etc.,  R.  Co.,  251  Fed.  514,  16^ 

not  be  sufficient  to  pay  them,  the  C.  C.  A.  508. 

court  will  not  deplete  the  fund  by  Where    a    purchaser    on    receiv- 

paying  interest  to  a  mortgagee  not  er's  sale  is  required  to  pay  claims 

a  party  so  as  to  prevent  foreclo-  adjudged  to  be  prior  to  the  mort- 

sure  by  said  mortgagee,  although  gage  foreclosed,  interest  as  against 

such  act  might  inure  to  the  bene-  the  purchaser  on  a  contested  claim 

fit  of  a  subsequent  mortgagee  and  finally  allowed  will  not  be  decreed 

unsecured  creditors,  unless  strong  unless  it  is  shown  that  if  the  claim 

equitable  reasons  for  doing  so  are  had  been  paid  earlier  there  would 

made  to  appear.     Cleveland,  etc.,  have    been    a    fund    out    of    which 

R.  Co.  V.  Knickerbocker  Trust  Co.,  interest  could  have  been  allowed; 

64  Fed.  623.  but  interest  will  be  allowed  pend- 

Interest  on  a  fund,  earned  by  ing  appeal,  if  the  appeal  Is  unsuc- 
the  receiver,  is  not  added  to  the  cessful,  from  the  date  of  the  de- 
fund  for  the  sole  benefit  of  those  ivee  appealed  from,  the  purchaser 
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the  receiver  will  bear  interest  is  determined  in  accor- 
dance with  the  order  of  the  court  out  of  which  the  claim 
arises,  subject  of  course  to  the  limitation  that  interest 
can  not  be  paid  out  of  any  fund  which  the  court  has 
not  jurisdiction  to  decrease  for  such  a  purpose,  as  for 
instance,  the  proceeds  of  mortgaged  property  belonging 
to  a  mortgagee  who  is  not  responsible  for  and  has  not 
consented  to  any  expenditures  or  incurring  of  expenses  by 
the  receiver.^-  By  accepting  payment  of  principal  or  part 
thereof  one  does  not  waive  his  right  to  claim  interest.^^ 

2.    Distribution  of  Receivership  Assets. 

§  599.     General  Statement  of  the  Matter. 

The  distribution  of  the  receivership  funds,  pendente 
lite  or  final,  presupposes  an  order  of  court  authorizing  it, 
and  also  the  amount  and  pro  rata  share  to  each  party 
entitled  thereto  if  the  indebtedness  is  not  paid  in  full. 
The  order  of  course  must  be  based  upon  accurate  infor- 
mation of  the  net  amount  to  be  distributed  and  the  amount 
of  indebtedness  upon  which  the  distribution  is  to  be  ap- 
plied.^   The  order  of  distribution,  whether  interlocutory 

being  the  contestant  and  the  ap-  If  a  judgment  obtained  in  a 
pellant.  New  England  R.  Co.  v.  state  court  against  a  federal  re- 
Carnegie  Steel  Co.,  75  Fed.  54,  21  ceiver  bears  interest,  the  rate  of 
C.  C.  A.  219.  interest  is  that  fixed  by  the  laws 


of  the  state.    Willcox  v.  Jones,  177 

Fed.  870,  101  C.  C.  A.  84  (affirming 

decree,     Meyer     Rubber     Co.     v. 

troit,  etc.,  R.  Co.,  251  Fed.  514,  163      Georgetown  &  W.  R.  Co.,  174  Fed. 


12  Re  Bushell,  L.  R.  23  Ch.  Div. 
75;    New    York    Trust   Co.    v.    De- 


C.  C.  A.  508. 


731). 


The  sale  of  property  not  belong-  is  Tredegar  Co.  v.  Seaboard  Air 

ing   to   the   estate   and   using    the  Line  Ry.,  183  Fed.  289,  105  C.  C.  A. 

proceeds  as  assets  thereof  by  the  501;  New  York  Trust  Co.  v.  Detroit 

receiver,    is    the    receiver's    own  T.  &  I.  Ry.  Co.,  supra, 

wrong  doing,  and  while  the  owner  i  A  person  who  has  not  become 

may  recover  the  value  of  the  prop-  a  party  by  intervention  and  proved 

erty,  he  can  not  recover  interest  his  claim  is  not  entitled  on  motion 

at  the  expense  of  creditors.     Bra-  to  obtain  money  from  the  receiver 

zelton  &  Johnson  v.  J.  I.  Campbell  even  if  his  debt  is  payable  out  of 

Co.,  49  Tex.  Civ.  218,  108  S.  W.  770.  the  funds  in  the  receiver's  hands. 
II  Rec— 106 
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or  final,  is  subject  to  modification  and  correction  by  tlie 
court,-  and  unless  for  good  reason  to  the  contrary,  should 
be  to  all  the  creditors  alike.^ 

An  order  to  a  receiver  to  pay  over  funds  in  his  hands 
is  based  upon  notice  to  the  receiver  and  served  upon  him, 
or  in  his  absence  upon  his  attorney,^  and  may  be  granted 
on  affidavits.''  The  order  for  distribution  is  usually  made 
upon  final  hearing,^  though  if  substantial  distribution  can 
be  made  it  should  not  be  delayed  because  of  a  pending 


Brocklebank    v.    East    London    R. 
Co.,  L.  R.  12  Ch.  Div.  839. 

2  An  interlocutory  order  direct- 
ing a  receiver  to  pay  out  more 
money  than  is  in  his  hand  will  be 
modified,  and  the  application  for 
its  modification  may  be  heard  in 
a  summary  way  on  the  merits. 
Ryon  V.  Thomas,  104  Ind.  59,  3 
N.  E.  653. 

3  In  the  absence  of  good  reason 
to  the  contrary,  proportionate  pay- 
ment should  be  made  to  all  cred- 
itors entitled  to  share  in  a  fund 
in  the  hands  of  a  receiver. 
Girard  L.  Ins.  A.  &  T.  Co.  v. 
Cooper,  51  Fed.  332,  2  C.  C  A. 
245. 

No  preferences  are  given  domes- 
tic creditor  unless  discrimination 
shown  elsewhere.  Thornley  v. 
J.  C.  Walsh  Co.,  207  Mass.  62,  92 
N.  E.  1007. 

If  creditors  residing  in  one 
state  voluntarily  go  into  another 
and  there  prove  their  claims 
against  the  estate  of  an  insolvent, 
and  accept  dividends  from  its  re- 
ceiver, they  are  estopped  from  ob- 
jecting to  a  suit  brought  in  the 
former  state  by  the  receiver  to 
collect  the  assets  of  the  insolvent 
in  that  state  for  the  general  dis- 
tribution among  the  creditors  of 
both  states.     "Wilson  v.  Keels,  54 


S.  C.  545,  71  Am.  St.   Rep.  816,  32 
S.  E.  702. 

■i  Notice  of  an  order  to  a  re- 
ceiver to  pay  over  funds  served 
in  his  absence  on  his  attorney, — 
held,  sufficient.  Jennings  v.  Simp- 
son, 12  Neb.  558,  11  N.  W.  880. 

5  Ex  parte  affidavits,  whether 
previously  filed  in  the  case  or  not, 
may  be  considered  on  a  motion 
to  dispose  of  property  remaining 
in  the  hands  of  a  receiver  after 
the  dismissal  of  the  bill.  Warren 
V.  Bunch  (Caswell  v.  Bunch),  80 
Ga.  124,  7  S.  E.  270. 

6  A  receiver  appointed  pendente 
lite  can  not  be  directed  to  pay 
claims  out  of  the  moneys  coming 
into  his  hands,  before  the  final 
hearing,  except  by  consent  of  all 
parties.  Forsaith  Mach.  Co.  v. 
Hope  Mills  Lumber  Co.,  109  N.  C. 
576,  13  S.  E.  869. 

When  a  creditor  obtains  a  judg- 
ment against  a  receiver  on  a 
claim  against  the  company  and 
decreeing  a  lien  upon  certain  chat- 
tels belonging  to  the  estate,  the 
court  may  order  the  property  sold 
immediately  and  judgment  paid  on 
filing  of  a  provisional  account  re- 
lating simply  to  the  funds  real- 
ized from  the  sale,  giving  other 
creditors  an  opportunity  to  pre- 
sent any  prior  claims  to  the  fund, 
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controversy  over  a  small  amount/  and  when  made  is 
final  and  conclusive  as  to  all  claims  filed  and  duly  passed 
upon,^  but  in  all  cases  before  an  order  for  distribution  is 
made  the  funds  must  be  in  court.^  And  an  order  for 
final  distribution  should  not  be  made  without  previous 
notice  to  creditors  and  if  so  made  is  subject  to  be  set 
aside  on  the  application  of  a  creditor.^*'  A  final  distribu- 
tion may  be  made  in  accordance  with  stipulations  of  the 
interested  parties. ^^ 

A  conditional  decree  discharging  a  receiver  does  not 
oust  the  court  of  jurisdiction  until  the  condition  has  been 
fulfilled.i2 


but  it  is  error  to  order  the  sale 
and  payment  of  the  judgment  with- 
out some  sort  of  an  account  and 
opportunity  for  hearing  by  other 
creditors.  Hudson  &  Sons  v. 
Uncle  Sam,  etc.,  Mfg.  Co.,  136  La. 
1071,  68  So.  129,  130. 

"  Trayhern  v.  National  Mecan- 
ics'  Banlt,  57  Md.  590. 

On  motion  of  one  who  has  been 
injured  through  the  carelessness 
of  the  receiver,  distribution  may 
be  postponed  until  his  claim  can 
be  determined.  Brown  v.  Winter- 
bottom,  98  Ohio  St.  127,  120  N.  E. 
292. 

The  court  can  not  on  the  appli- 
cation of  a  creditor  of  a  dis- 
tributee order  money  payable  to 
the  distributee  held  until  the  cred- 
itor can  establish  his  claim  and 
acquire  a  lien  upon  the  fund. 
Spence  v.  Solomofis  Co.,  129  Ga. 
31,  58  S.  E.  463. 

s  The  functions  of  a  receiver  in 
proceedings  to  enforce  statutory 
liens,  to  preserve  the  property  and 
security  pendente  lite,  and  with  a 
sale  of  the  property  under  order 
of  the  court,  and  payment  of  the 
full    claims    of    the    creditors,    re- 


ported to  the  date  of  sale  and 
duly  passed  upon;  and  it  is  error 
at  the  next  term  of  court  to  which 
by  stipulation  his  reports  were 
continued  for  consideration,  to  de- 
cree that  moneys  expended  by  him 
after  the  sale  shall  be  a  lien  on 
the  property,  antedating  the  de- 
cree under  which  it  was  sold.  Bas- 
sick  Min.  Co.  v.  Schoolfleld,  15 
Colo.   376,  24  Pac.  1049. 

The  final  decree  should  direct 
the  receiver  to  make  disposition 
of  the  funds  and  property  held  by 
him,  and  to  report  thereon  to  the 
court.  Trendley  v.  Illinois  Trac- 
tion Co.,  241  Mo.  73,  145  S.  W.  1. 

9  Loveland,  etc.,  Co.  v.  Blair, 
222  Fed.  207,  137  C.  C.  A.  521. 
Smith  v.  Manhattan  Ins.  Co.,  4 
Hun  (N.  Y.)  127;  Strauss  v.  Caro- 
lina, etc..  Loan  Assn.,  117  N.  C. 
308,  53  Am.  St.  Rep.  585,  30  L.  R.  A. 
693,  23  S.  E.  450;  Penn  v.  White- 
heads,   12   Graft.    (Va.)    74. 

10  In  re  Magner,  173  Iowa  299, 
155  N.  W.  317. 

11  Appeal  of  James  Rees  &  Sons 
Co.,  237  Fed.  555,  150  C.  C.  A.  437. 

12  Bray  v.  Staples,  180  Fed.  321, 
103  C.  C.  A.  451. 
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A  receiver  can  not,  without  an  order  of  court  authoriz- 
ing liim  so  to  do,  turn  over  to  a  creditor  specific  funds 
of  an  estate,  such  as  a  secured  note,  in  payment  of  debts 
due  by  the  estate  to  such  transferee,  and  a  foreclosure  by 
such  transferee  of  the  deed  of  trust  and  sale  thereunder 
conveys  no  title. ^^ 

Courts  have  power  to  compel  a  settlement  of  a  claim 
against  property  in  the  hands  of  a  receiver,  with  or  with- 
out the  consent  of  the  receiver,  and  in  case  of  his  refusal 
the  court  may  remove  him.^^ 

After  the  establishment  of  all  claims  against  the  estate 
and  the  marshalling  of  all  the  assets  there  remains  the 
duty,  preparatory  to  distribution,  of  determining  priori- 
ties. The  jurisdiction  for  the  purpose  of  classifying 
claims  is  peculiarly  that  of  the  receivership  court.  ^'^  An- 
other court  may  have  jurisdiction  to  establish  a  claim  as 
a  debt  against  the  receivership  estate  but  it  can  not  have 
jurisdiction  to  determine  the  rank  of  the  claim  as  com- 
pared with  other  claims. ^'^ 

13  Hospes  V.  Almstedt,  13  Mo.  Fed.  645,  159  C.  C.  A.  547;  St 
App.  270,  affirmed  on  other  grounds  Louis  Union  Trust  Co.  v.  Missouri 
in  83  Mo.  473.  In  general  no  discre-  Pac.  Ry.  Co.  (Tex.  Civ.),  146  S.  W 
tion  is  allowed  the  receiver  as  to  346;  Crawford  v.  Seattle,  R.  &  S 
the  application  or  disposition  of  Ry.  Co.,  97  Wash.  651,  167  Pac 
the  funds;  but  he  holds  them  sub-  44. 

ject  to  the  order  of  court,  and  to  A  receiver,  who  is  also  a  credi 

be  paid  to  whom  the  court  shall  tor,    may,    as    a    creditor,    appeal 

adjudge.     Cf.  Hooper  v.  Winston,  from  the  courts  ruling  concerning 

24  111.  353;    Johnson  v.  Gunter,   6  preferences.     In  re  Pleasant  Hill 

Bush    (Ky.)    534;    Blunt    v.    Clith-  Lumber   Co.,    126   La.   743,   52    So. 

erow,  6  Ves.  Jr.  799,  31  Eng.  Re-  1010. 

print  1315.  ic  Union  Machinery,  etc.,  Co.  v. 

Money    paid    to    a   receiver   can  McCush,    104    Wash.    62,    175   Pac. 

only     be    refunded    by    order    of  559. 

court.     Getty  v.  Campbell,  2  Robt.  Where    a    foreclosure    receiver- 

(N.  Y.)  664.  ship  was  properly  continued  dur- 

14  Guardian  Sav.  Inst.  v.  Bowl-  ing  the  period  of  redemption 
ing  Green  Sav.  Bank,  65  Barb.  claims  of  the  owner  of  the  right 
(N.  Y.)  275.  of  redemption  to  the  income  dur- 

15  Ball  V.  Improved  Property  ing  this  period  are  to  be  settled 
Holding    Co.    of    New    York,    247  in  the  receivership  court  and  not 
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§  600.     Vested  Rights  of  Creditors. 

It  is  a  fundamental  principle  of  all  receiversliips  that 
the  appointment  of  a  receiver  does  not  operate  either  to 
make  or  destroy  title  and  that  liens  and  rights  that  have 
become  vested  before  the  appointment  of  the  receiver  are 
not  affected  thereby.  The  application  of  this  principle  to 
the  rights  of  mortgagees  and  other  lien  claimants  has 
been  heretofore  considered.^  Some  special  applications 
of  the  rule  are  here  to  be  considered. 


in  an  independent  action  against 
the  mortgagee.  Pickering  v.  How- 
ard,  103    Kan.   263,    173    Pac.    296. 

1  See  discussion  of  the  subject 
under  Mortgages,  Corporations, 
and  Public  Utilities;  Clinchfield 
Fuel  Co.  V.  Titus,  226  Fed.  574, 
141  C.  C.  A.  330;  Boyce  v.  Conti- 
nental Wire  Co.,  125  Fed.  740,  60 
C.  C.  A.  508;  Union  Trust  Co.  v. 
Southern  Sawmills  &  Lumber  Co., 
166  Fed.  193,  92  C.  C.  A.  101;  In  re 
J  D.  Connell  Iron  Works  Co.,  138 
La.  702,  70  So.  617;  Squire  v. 
Princeton  Lighting  Co.,  72  N.  J. 
Eq.  883,  15  L.  R.  A.  (N.  S.)  657, 
68  Atl.  176;  Nuna  v.  Brown,  7 
Haw.  190;  Ardmore  Xat.  Bank  v. 
Briggs  Machinery  &  Supply  Co., 
20  Okla.  427,  129  Am.  St.  Rep.  747, 
16  Ann.  Cas.  133,  23  L,  R.  A. 
(N.  S.)  1074,  94  Pac.  533;  Hollen- 
beck  V.  Louden,  35  S.  D.  320,  152 
N.  W.  116:  First  Nat.  Bank  v. 
Cook,  12  Wyo.  492,  2  L.  R.  A. 
(N.  S.)  1012,  76  Pac.  674,  78  Pac. 
1083. 

Where,  on  the  appointment  of 
a  receiver  in  foreclosure  of  a  cor- 
poration mortgage  one  of  the  de- 
fendants appeals  from  the  order 
of  ap])ointment  and  the  appeal  is 
sustained  on  the  ground  that  it 
had  not  been  made  to  appear  that 
there  was  sufficient  danger  of  loss 


of  assets  to  warrant  the  appoint- 
ment, the  order  will  stand  as  to 
non-appealing  defendants  and  the 
interests  of  tlie  appealing  defen- 
dant in  the  property  will  be  un- 
affected by  the  expense  of  the  re- 
ceivership. Title  Ins.  &  T.  Co.  v. 
California  D.  Co.,  164  Cal.  58,  127 
Pac.   502. 

The  preference  of  a  pledgee  ex- 
tends only  to  the  amount  realized 
from  the  pledged  property,  if  sold 
in  the  receivership  proceeding, 
less  expenses  connected  with  the 
sale.  Friedrichs  v.  Friedrichs,  etc., 
126  La.  689,  52  So.  996. 

Where,  pursuant  to  notice 
served  prior  to  the  appointment  of 
a  receiver  a  creditor  holding  a 
note  had  become  entitled  to  at- 
torneys' fees  in  a  suit  on  the  note, 
the  right  was  not  lost  because  of 
the  appointment  and  it  was  not 
necessary  to  serve  notice  upon  the 
receiver.  Guarantee  Trust,  etc., 
Co.  v.  American  Nat.  Bank,  15  Ga. 
App.  778,  84  S.  E.  222. 

A  pledge  without  possession  of 
the  pledged  property  is  not  valid 
when  the  property  passes  into 
possession  of  a  receiver.  In  re 
Pleasant  Hill  Lumber  Co.,  126  La. 
743.  52  So.  1010. 

A  judgment  creditor  whose  judg- 
ment is  a  lien  on  the  real  estate 
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Wlien  a  creditor  has  a  claim  secured  by  collateral  the 
rule  requires  that  his  share  of  any  dividend  should  be 
apportioned  on  the  basis  of  the  amount  due  him  at  the 
time  that  equities  attached,  regardless  of  the  fact  that  he 


and  who  also  has  a  lien  on  other 
assets  by  garnishment,  both  liens 
having  been  acquired  before  the 
receivership,  is  entitled  to  share 
in  the  proceeds  of  the  real  estate 
without  surrendering  his  garnish- 
ment rights.  "The  creditor's 
liens  upon  the  real  estate  and 
upon  the  money  or  property  held 
for  the  [defendant]  .  .  .  were 
secured  before  the-  receiver  was 
appointed.  He  and  the  court  that 
appointed  him  took  the  property 
subject  to  those  liens  and  the 
[creditor]  had  both  the  legal  and 
equitable  right,  until  it  obtained 
complete  payment  of  the  debt 
simultaneously  to  enforce  each  of 
those  liens  against  the  property 
subject  to  it  in  any  and  every 
court  that  had  or  acquired  juris- 
diction of  that  property."  Chesa- 
peake, etc..  Coke  Co.  v.  Block, 
Sheridan,  and  Wilson,  224  Fed. 
924,  140  C.  C.  A.  402. 

With  the  consent  of  the  lien- 
holders  equity  may  decree  that 
the  charges  of  a  receiver  shall  be 
a  prior  lien  against  the  property 
paramount  to  all  other  incum- 
brances. Commercial  Trust  Co.  v. 
Idaho  Brick  Co.,  25  Idaho  755,  139 
Pac.   1004. 

Where  the  receiver  of  a  corpo- 
ration collects  certain  funds  which 
if  they  had  been  collected  by  the 
receivership  corporation  as  a 
going  concern  would  have  been 
collected  by  it  as  agent  for  a  cer- 
tain principal  and  would  have  be- 
longed to  that  principal,  less  the 
agent's     commission;     the     funds 


are  a  "trust  fund"  belonging  to 
the  principal  and  not  part  of  the 
assets  of  the  estate;  the  principal 
does  not  stand  as  a  creditor 
toward  the  estate  simply  because 
of  the  creation  of  the  receiver- 
ship. Williams  v.  S.  M.  Smith 
Ins.  Agency,  75  W.  Va.  494,  84 
S.  E.  235. 

"After  a  careful  consideration 
of  all  the  authorities  cited,  we  are 
of  opinion  that,  in  administering 
the  affairs  of  an  ordinary  insolvent 
private  business  corporation,  for 
which  a  receiver  has  been  ap- 
pointed, a  court  of  equity  has  not 
the  power  to  authorize  the  re- 
ceiver to  incur  indebtedness  for 
carrying  on  the  business  and  to 
make  the  same  a  first  and  para- 
mount lien  upon  the  corpus  of  the 
property,  superior  to  that  of  prior 
lienholders,  without  their  con- 
sent." International  Trust  Co.  v. 
United  Coal  Co.,  27  Colo.  246,  83 
Am.  St.  Rep.  59,  60  Pac.  621; 
Stevens  v.  Evening  Courier,  31 
Idaho  710,  175  Pac.  964;  Interna- 
tional Trust  Co.  V.  Decker  Bros., 
152  Fed.  78,  81  C.  C.  A.  302,  11 
L.  R.  A.  (N.  S.)  152. 

Where  receiver  of  a  corporation 
was  appointed  at  the  instance  of 
a  junior  lienholder,  and  the  assets 
were  insufficient  to  pay  more  than 
the  first  mortgage  and  did  not 
produce  an  income,  the  receiver- 
ship should  not  be  continued  and 
the  proceeds  of  the  assets  should 
be  applied  to  the  payment  of  the 
costs  of  the  action  to  foreclose 
the  first  lien,  then  to  the  payment 
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holds  security  and  of  any  amount  that  he  may  have 
reaUzed  on  the  collateraL  The  reasons  for  this  result  as 
an  application  of  the  rule  have  been  stated  as  follows: 
''It  is  manifest  that  it  would  utterly  defeat  the  object 
of  the  banking  act  if,  after  the  suspension,  the  assets  re- 


of  that  debt  and  interest,  and  the 
balance  to  be  expended  as  di- 
rected by  the  court.  Houston  Ice 
&  Brewing  Co.  v.  Clint  (Tex.  Civ. 
App.),  159  S.  W.  409. 

The  recordation  of  a  corpora- 
tion's deed  of  trust,  which  is  not 
recordable  because  of  certain  de- 
fects in  its  execution  does  not 
give  constructive  notice  of  its  ex- 
istence; such  a  deed  is,  under  the 
law  making  it  invalid  only  as  to 
subsequent  l>ens  in  favor  of  cred- 
itors not  having  actual  knowledge 
of  it,  valid  as  far  as  the  corpora- 
tion and  its  general  creditors  are 
concerned  and  ranks  ahead  of  the 
claims  of  general  creditors  upon 
receivership  being  declared. 
Clarksburg  Casket  Co.  v.  Valley 
N.  Co.,  81  W.  Va.  212,  94  S.  E. 
549. 

A  receiver  acquires  title  by 
legal  process  and  not  in  the  reg- 
ular course  of  dealing  in  commer- 
cial paper.  Briggs  v.  Merrill,  58 
Barb.  (N.  Y.)  389;  Dubois  v.  Cas- 
sidy,  75  N.  Y.  298. 

He  has  no  right  to  summarily 
eject  the  occupant  of  land  and 
take  possession  of  his  personalty 
without  a  trial  of  the  right  of 
such  possessor  to  such  personalty, 
and  an  order  authorizing  him  to 
do  so  granted  on  a  mere  special 
proceeding  will  not  be  sustained. 
McCombs  V.  Merryhew,  40  Mich. 
721. 

He  will,  however,  be  responsible 
for  goods  consigned  to  a  commis- 


sion merchant,  where  such  goods 
can  be  traced  and  identified,  the 
title  in  such  case  not  having 
passed  from  the  consignor  to  the 
consignee  and  then  to  the  re- 
ceiver. Francklyn  v.  Sprague,  10 
Hun    (N.   Y.)    589. 

In  Dawson  Mfg.  Co.  v.  Bruns- 
wick &  A.  R.  Co.,  51  Ga.  136,  it 
was  held  that  where  the  contract 
between  the  manufacturing  com- 
pany and  the  railroad  company 
was  rescinded  for  nonpayment  of 
the  money  stipulated,  the  railroad 
company  was  liable  for  rent  and 
for  damages  to  the  cars  while 
used,  on  the  ground  that  it  could 
not  be  presumed  to  keep  and  use 
the   cars    and    not   pay   for   them. 

A  corporation's  contracts  to  buy 
lumber  is  not  obviated  by  appoint- 
ment of  a  receiver.  Chas.  E.  & 
W.  F:  Peck  V.  Southwestern  Lum- 
ber &  Exporting  Co.,  131  La.  177, 
59  So.  113. 

The  receiver  of  an  insolvent 
debtor  has  no  right  of  action  on 
an  official  bond  of  the  debtor  and 
his  sureties,  the  general  rule 
being,  as  we  have  seen,  that  a 
receiver  has  no  right  of  action 
other  than  is  vested  in  the  debtor 
himself,  except  where  he  sues  as 
the  representative  or  creditors. 
State  V.  Sullivan,  120  Ind.  197,  21 
N.  E.  1093,  22  N.  E.  325;  Coffin  v. 
Ransdell.  110  Ind.  417,  11  N.  E. 
20;  Wallace  v.  Milligan,  110  Ind. 
498.  11  X.  E.  599. 

Under  Pub.  Laws,  1905,  chapter 


1688  LAW   OP   RECEIVERS. 

mained  subject  to  levy,  execution,  or  attachment,  and 
therefore  that  the  passing  of  the  assets  into  the  hands  of 
the  receiver  removes  all  the  property  of  the  bank  from 
liability  to  process  to  secure  satisfaction  of  judgments. 
Bank  v.  Colby,  21  Wall.  609,  22  L.  Ed.  687.  The  right 
which  a  creditor  of  the  bank  had  before  suspension  of 
levying  an  execution  to  satisfy  his  judgment  is  gone,  and 
for  it  is  substituted  a  fixed  and  definite  interest  in  the 
assets  as  a  security  for  the  payment  of  his  debt,  which  it 
is  the  purpose  of  the  banking  act  to  reduce  to  money,  and 
apply  on  his  debt,  with  all  convenient  speed.  We  see  no 
reason  why  this  does  not  apply  as  well  to  creditors  who 
hold  collateral  as  to  those  who  are  unsecured.  It  is  well 
settled  that  the  holding  of  collateral  does  not  prevent  a 
creditor  from  enforcing  his  claim  in  the  ordinary  way  by 
judgment  and  execution  against  a  debtor  \\dtliout  any 
deduction  for  his  collateral.  Lewis  v.  U.  S.,  92  U.  S.  618, 
23  L.  Ed.  513.  When  the  secured  creditor  is  required  by 
the  transfer  of  the  assets  in  trust  for  winding-up  pur^ 
poses  to  forego  his  right  to  satisfy  his  entire  debt  out  of 
the  property  of  the  bank  by  levy  and  execution,  why 
should  there  be  substituted  for  that  right  anything  less 
than  that  which  the  unsecured  creditor  gains  by  yielding 
up  the  same  right!   Take  the  case  of  tw^o  creditors  of  the 

85,  section  3,  receiver  succeeds  under  the  power  in  the  lease,  re- 
only  to  the  rights  of  the  defendant  enters  and  relets,  in  which  case 
in  the  receivership  suit,  and  not  the  liability  of  the  corporation  is 
to  the  rights  of  creditors.  Folsom  """ted  to  rent  then  due  and  un- 
V  Smith,  113  Me.  83,  92  Atl.  1003.  l^^''^-  Chemical  Nat.  Bank  v.  Hart- 
ford Deposit  Co.,  161  U.  S.  1,  40 
The  legal  existence  of  a  corpo-  ^^  ^^    ^^^    ^^  g^^    ^^    ^3^      g^^^^ 

ration  not  being  terminated  by  its  ^^^^^    Rodick    v.    Bunker,    84    Me. 

insolvency  and  the  appointment  of  ^^^^  g^  y^^_  g^^   pgp_  gg^^  24  Atl. 

a    receiver,     the     corporation     re-  §97 

mains  liable  during  the  remainder  But   where   a   receiver   has    full 

of  the  term,  for  accrued  and  ac-  charge  of  its  property  and  affairs 

cruing  rents  under  a  lease  of  the  a  corporation  is  not  liable  for  the 

premises    which    it    occupies    al-  acts    of  the   receiver.     Ponder  v. 

though  the  receiver  may  have  sur-  Crenwelge   (Tex.  Civ.),  203  S.  W. 

rendered  them  unless  the  lessor,  1125. 
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bank  for  $1000  each,  one  with  collateral  and  the  other  un- 
secured. Before  suspension,  the  one  has  two  modes  of 
collecting  his  debt — first  by  levy  and  execution  for  $1000 ; 
and,  second,  by  reducing  and  applying  the  collateral.  The 
other  has  but  one — that  of  a  levy  and  execution  for  $1000. 
When  the  bank  suspends,  the  unsecured  creditor  acquires, 
in  exchange  for  his  right  to  levy  on  the  property  of  the 
bank  to  make  $1000,  an  undivided  interest  in  the  assets 
iield  by  the  receiver,  after  the  circulating  notes  are  paid, 
which  bears  the  same  ratio  to  the  entire  assets  of  the  bank 
as  $1000  does  to  the  entire  indebtedness.  If  so,  why 
should  not  the  secured  creditor,  who,  before  the  suspen- 
sion, had  also  the  right  to  make  $1000  by  levy  on  the 
property  of  the  bank,  receive  the  same  ratable  interest  iu 
the  assets  held  by  the  receiver  ?  The  suspension  of  the 
bank,  and  its  seizure  by  order  of  the  Comptroller,  have 
no  effect  to  change  the  rights  of  the  creditor  with  refer- 
ence to  his  collateral.  "- 


2  Chemical  Nat.  Bank  v.  Arm- 
strong, 59  Fed.  372,  8  C.  C.  A.  155, 
28  L.   R.  A.  231. 

See,  also,  Merrill  v.  National 
Bank,  173  U.  S.  131,  43  L.  Ed.  640, 
19  Sup.  Ct.  360;  Citizens"  &  South- 
ern Bank  v.  Armstrong,  22  Ga. 
App.  138,  95  S.  E.  729;  Adams  v. 
Farmers'  Nat.  Bank,  167  Ky.  506, 
180  S.  W.  807;  In  re  Bements 
Sons,  Detroit  Trust  Co.  v.  State 
Bank  of  Michigan,  150  Mich.  530, 
114  N.  W.  327;  Merchants'  Nat. 
Bank  v.  Flippen,  158  N.  C.  334,  74 
S.  E.  100;  Buttler  v.  Common- 
wealth Tobacco  Co.,  73  N.  J.  Eq. 
205,   67   Atl.   514. 

This  rule  is  not  in  contravention 
of  a  statute  providing  that  cred- 
itors of  an  insolvent  corporation 
shall  be  paid  proportionately  to 
the  amount  of  their  respective 
debts,     excepting     mortgage     and 


judgment  creditors,  when  the  judg- 
ment has  not  been  by  confession 
or  for  the  purpose  of  preferring 
creditors.  Buttler  v.  Common- 
wealth Tobacco  Co.,  73  N.  J.  Eq. 
205,  67  Atl.  514. 

A  creditor  of  an  insolvent  cor- 
poration of  which  receivers  are 
appointed  is  entitled  to  a  divi- 
dend upon  his  claim  without  first 
exhausting  collateral  security  held, 
or  surrendering  such  security  to 
the  receivers  to  be  added  to  the 
general  fund  for  distribution. 
Wheeler  v.  Walton  &  W.  Co.,  72 
Fed.  966. 

A  creditor,  holding  as  collateral 
security  bonds  secured  by  mort- 
gage, has  a  right  to  receive  out  of 
its  general  assets  dividends  on 
the  amount  not  only  of  the  cor- 
porate debt  to  him,  including  in- 
terest, but  also  on  the  face  value 
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Tliis  rule  is  commonly  spoken  of  as  tlie  ' '  equity  rule. ' ' 
The  opposite  rule,  known  as  the  "bankruptcy  rule," 
usually  incorporated  in  bankruptcy  statutes  and  statutes 
providing  for  the  distribution  of  the  estates  of  deceased 
persons,  is  adopted  in  some  states  of  the  United  States 
as  the  rule  to  be  followed  in  receivership  proceedings.^ 

Similar  reasoning  leads  to  the  rule  that  a  mortgagee's 
dividend  from  the  general  funds  applied  toward  a  defi- 
ciency judgment  is  apportioned  on  the  basis  of  the  defi- 
ciency judgment  and  not  of  the  amount  of  the  original 
debt,  at  least  in  a  jurisdiction  having  a  statutory  provi- 
sion to  the  effect  that  there  can  be  but  one  action  on  a 
debt  secured  by  a  mortgage. 

''Such  action  is  defined  to  be  a  foreclosure  suit.  In 
such  suit,  after  sale,  but  not  until  after  sale,  the  plaintiif 
may  have  personal  judgment,  which,  and  which  only,  he 
may  satisfy  by  levy  and  execution.  Such  being  the  law, 
to  hold  that  the  trustee  here  may  receive  a  dividend  upon 
its  entire  claim  and  hold  its  security  in  reserve  for  the 
satisfaction  of  the  balance,  if  any,  remaining  unpaid,  is 
manifestly  to  reverse  the  statutory  order,  and  it  would 
be  to  do  just  what  in  the  Armstrong  case  was  held  could 
not  justly  be  done,  for  thus  the  receivership  would  operate 
to  alter  the  relation  of  the  two  classes  of  creditors,  to  the 
advantage  of  the  secured  creditor  and  to  the  disadvantage 
of  the  unsecured.  Had  not  the  receiver  been  appointed, 
the  unsecured  creditor  could  have  passed  his  claim  to 
judgment  and  satisfied  the  same  by  levy  and  execution; 
but  this  the  trustee  could  not  have  done,  for  it  was  without 
such  remedy  until  it  had  exhausted  its  security,  and  then 
it  could  levy,  not  for  the  full  amount  of  its  original  claim, 
but  only  for  such  deficit  as  remained  unpaid.    The  equiva- 

of  the  bond  so  far  as  unpaid,  with  Aetna  Indemnity  Co.,  91  Conn.  57, 

interest.    Hitner  v.  Diamond  State  98   Atl.   353;    Kretschmar  v.  First 

Steel  Co.,  176  Fed.  384.  Nat.  Banlv,  90  Miss.  3G3,   13  Ann. 

3  People's    Bank    of    Buffalo    v.  Cas.  1085,  43  So.  474. 
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lent  of  the  remedy  which  was  thus  available  to  it  without 
a  receivership  is,  under  the  circumstances,  the  recognition 
of  this  deficit,  and  that  only,  as  the  basis  of  a  ratable  dis- 
tribution, and  this  is  the  rule  which  will  be  followed."* 

It  has  been  held  that  a  creditor  holding  a  first  lien  on 
a  piece  of  personal  property  constituting  a  part  of  the 
assets  of  a  receivership,  and  having  insufficient  security 
for  payment  of  his  debt,  by  virtue  of  such  lien  or  other- 
wise, may  properly  be  allowed  reasonable  compensation 
for  the  use  of  such  property  by  the  receiver,  in  the  con- 
duct of  the  business  of  the  corporation,  by  the  court  in 
which  its  business  is  wound  up  and  its  assets  distributed.^ 

In  so  holding  the  court  said:  ''As  the  subject-matter 
of  the  decree  was  personal  property,  complete  ascertain- 
ment and  adjustment  of  the  liens  thereon  were  not  con- 
ditions precedent  to  right  and  power  in  the  court  properly 
to  decree  a  sale  thereof.  It  is  essential  in  proceedings 
for  the  sale  of  real  estate,  but  none  of  our  decisions  re- 
quire it  in  proceedings  against  personal  property,  and 
there  is  a  manifest  distinction  in  the  characters  of  the  two 
classes  of  property,  which  forbids  its  application  in  the 
latter  case.  Preservation  and  care  of  personal  property 
always  involve  expense  and  risk  of  loss,  even  though  it 
is  often  not  perishable  in  the  legal  sense  of  the  term. 
Besides,  its  legal  inferiority  to  real  estate  is  clearly  indi- 
cated by  many  provisions  of  the  law,  both  adjective  and 
substantive.  Their  obviousness  to  legal  minds  excuses 
enumeration  thereof, ' ' 

§  601.     Claims  Against  the  Receiver. 

The  expenses  of  the  action  and  claims  against  the  re- 
ceiver, that  is  claims  arising  out  of  transactions  with  the 
receiver,  are  the  ranking  claims  against  the  estate. 

4  Westinghouse     Electric,     etc.,  5  Clarksburg  Casket  Co.  v.  Val- 

Co.  V.  Idaho  Ry.,  etc.,  Co.,  228  Fed,      ley    Undertaking   Co.,    81   W.    Va. 
972.  212,  94  S.  E.  549. 
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The  court  itself  has  a  duty  to  see  that  persons  who 
deal  properly  with  its  officers  get  their  money.^ 

The  creditors  of  a  receiver  in  the  absence  of  some 
original  marshalling  to  the  contrary  or  of  some  funda- 
mental equity  shall  share  ratably.^ 

The  court  having  the  fund  in  its  custody  may  establish 
such  priorities  as  it  sees  fit  at  least  as  against  such  credi- 
tors as  take  the  credit  of  the  receiver  after  an  order 
authorizing  an  earlier  debt  had  once  been  passed.^ 

All  expenditures  necessarily  made  for  the  proper  care 
and  preservation  of  the  property,  such  as  taxes,  insur- 
ance, and  repairs  are  proper  claims  against  the  receiver 
and  such  expenditures  are  properly  pro  rata  against  the 
special  property  or  proceeds  of  the  special  property  for 
which  they  are  incurred.^    Rent  of  property  used  by  the 


1  Atkinson  &  Co.  v.  Aldrich  C. 
Co.,  248  Fed.  134;  In  re  Pleasant 
Hill  Lumber  Co.,  126  La.  743,  52 
So.  1010;  Brown  v.  Winterbottom, 
98  Ohio  St.  127,  120  N.  E.  292; 
Stacy  V.  McNicholas,  76  Or.  167, 
144  Pac.  96,  148  Pac.  67;  Guim- 
arin  &  Co.  v.  Southern  Life,  etc., 
Co.,  100  S.  C.  12,  84  S.  E.  298. 

•-'  Atkinson  &  Co.  v.  Aldrich  C. 
Co.,  248  Fed.  134 ;  Ball  v.  Improved 
Property,  etc.,  Co.,  247  Fed.  645, 
159  C.  C.  A.  547,  citing  Lewis  v. 
Linden  Steel  Co.,  183  Pa.  St.  248, 
38  Atl.  606;  In  re  J.  B.  &  J.  M. 
Cornell  Co.,  201  Fed.  381. 

;;  Ball  V.  Improved  Property,  etc., 
Co.,  247  Fed.  645,  159  C.  C.  A. 
547. 

As  to  the  power  of  the  court  to 
make  certain  expenditures  in- 
curred by  the  receiver  of  a  public 
utility  corporation  of  higher  rank 
than  other  claims  against  the  re- 
ceiver see  chapter  on  Public  Util- 
ity Corporations.  See,  also.  Cen- 
tral Trust  Co.  V.  Pittsburgh,  etc., 


R.  Co.,  223  N.  Y.  347,  119  N.  E.  565. 

Creditors  dealing  with  a  re- 
ceiver authorized  to  conduct  the 
debtor's  business  for  a  definite 
period  have  no  priority  over  other 
creditors  whose  claims  arise  when 
the  business  is  being  conducted 
beyond  that  period  under  an  order 
extending  the  time,  since  all  who 
dealt  with  the  receiver  would  be 
presumed  to  know  that  the  prac- 
tice of  the  court  permitted  such 
extensions.  In  re  J.  B.  &  J.  M. 
Cornell  Co.,  201  Fed.  381. 

4  Stevens  v.  Hadfield,  196  111. 
253,  63  N.  E.  633.  affirming  90  III. 
App.  405;  In  re  Pleasant  Hill  Lum- 
ber Co.,  126  La.  743,  52  So.  1010; 
Stacy  V.  McNicholas,  76  Or.  167, 
144  Pac.  96,  148  Pac.  67;  Pickering 
V.  Howard,  103  Kan.  263,  173  Pac. 
296. 

A  claim  for  water  rent  is  not  a 
proper  charge  for  the  care  of  mill 
in'operty  where  the  receiver  was 
not  dependent  upon  the  water 
right  and  did  not  use  it  and  the 
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receiver,  both   real   and  personal,   is   a  proper   charge 
against  the  receiver.^ 

In  a  proper  case  a  court  may  authorize  the  receiver  to 
continue  the  business  of  the  receivership  debtor.  The 
business  is  continued  so  as  to  give  to  creditors  the  ad- 
vantage of  the  sale  of  the  assets  as  those  of  a  going  con- 
cern and  to  preserve  the  good  will  of  the  business  as  an 
asset  of  the  estate.  The  expenses  of  running  the  business 
are  a  proper  charge  against  the  receiver,  at  least  as  far 
as  those  creditors  in  whose  interest  or  for  whose  ad- 
vantage it  is  conducted  are  concerned.*'  When  the  busi- 
ness is  conducted  by  the  receiver  losses  incurred  by  those 
dealing  with  him  through  his  carelessness  or  breaches  of 
contract  are  a  charge  against  the  receivership.'  Dam- 
ages for  personal  injuries  caused  by  the  receiver  are 
charges  against  the  receiver,  though  it  is  otherwise  with 
respect  to  injuries  caused  prior  to  the  receivership.^ 


property  was  sold  without  refer- 
ence to  the  water  right.  Lock- 
port  Felt  Co.  V.  United  Box  Board 
&  Paper  Co.,  182  Fed.  328. 

5  Ball  V.  Improved  Property,  etc., 
Co.,  247  Fed.  645,  159  C.  C.  A.  547. 

The  payment  of  rent  that  ac- 
crued under  a  corporate  manage- 
ment may  be  made  a  condition  of 
the  appointment  of  a  receiver; 
Idem. 

The  right  to  have  such  rent  paid 
may  however  be  waived.  Durand 
&  Co.  V.  Howard  &  Co.,  216  Fed. 
585,  L.  R.  A.  1915B,  998,  132 
C.  C.  A.  589;  Prenatt  v.  Messen- 
ger Printing  Co.,  250  Pa.  St.  406, 
95   Atl.   564. 

See.  also,  Clarksburg  Casket  Co. 
V.  Valley  Undertaking  Co.,  81  W. 
Va.   212,  94   S.  E.  549. 

<■>  Fischer  v.  Superior  Court,  98 
Cal.  67,  32  Pac.  875;  Marten  v.  Van 
S»::haick,  etc.,  4  Paige  (X.  Y.)  479; 
Crane  v.  Ford,  1  Hopk.  Ch.  (X.  Y.) 


114;  McMahon  v.  McClernan,  10 
W.  Va.  419;  Taylor  v.  Neate,  39 
Ch.  Div.  53S;  Brown  v.  Winter- 
bottom,  9S  Ohio  St.  127,  120  X.  E. 
292. 

In  a  general  receivership  cre- 
ated upon  the  ground  of  insol- 
vency the  court  may  grant  the 
receiver  temporary  authority  to 
conduct  the  business  as  a  going 
concern.  Blum  Bros.  v.  Girard 
Xat.  Bank,  248  Pa.  St.  148,  156, 
Ann.  Cas.   1916D,   609,  93  Atl.  940. 

7  Shedd  V.  Seefeld,  230  111.  118, 
120  Am.  St.  Rep.  269,  13  L.  R.  A. 
(X.  S.)  709,  82  X.  E.  580;  affirming 
126  111.  App.  375). 

N  Eckels  V.  Farley,  131  111.  App. 
557;  Fountain  v.  Stickney,  145 
Iowa  167,  139  Am.  St.  Rep.  410, 
123  X.  W.  947. 

Claims  for  damages  for  per- 
sonal injuries  caused  during  re- 
ceiAership  may  be  valid  against 
the  debtor  if  the  receiver  is  dis- 
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The  fees  of  tlie  receiver  and  liis  attorney  are  proper 
recoiversliip  charges.  Since  their  services  are  rendered 
for  the  general  benefit  of  all  creditors  the  fees  are  pro 
rated  among  the,  various  classes  of  creditors.^  If  a  re- 
ceiver conducts  a  business  at  a  loss,  operating  it  under  a 
general  authorization  and  not  under  specific  and  frequent 
orders  of  court,  his  fees  are  postponed  to  the  claims  of 
those  with  whom  he  deals. ^^ 

Those  dealing  with  a  receiver  are  forced  to  know  that 
he  possesses  limited  powers,  and  is  constantly  subject  to 
the  orders  of  the  power  which  created  him.  They  must, 
also,  be  held  to  know  that  he  can  make  no  contract  effec- 
tual against  the  trust  which  was  not  first  authorized,  or 
subsequently  ratified  by  the  court. ^^ 

Except  as  far  as  he  may  render  himself  personally 
liable  through  fraud  or  personal  acts,  all  liabilities 
assumed  and  expenditures  incurred  by  the  receiver  in  his 
official  capacity  are  chargeable  solely  against  the  estate 
of  his  debtor,  for  the  receiver  is  simply  an  officer  of  the 
court  and  not  an  agent  of  the  party  at  whose  instance  he 
was  appointed.^^ 

charged     and     the     property     im-  12  Receivers    being    officers    of 

proved  by  expenditures  during  the  the  court  are  not  agents  of  the 
receivership  is  returned  to  him.  Party  for  whom  they  are  ap- 
Kirby  Lumber  Co.  v.  Cunningham  Pointed,  in  the  sense  that  they 
(Tex  Civ.).  154  S.  W.  288;  Bart-  ^^^^  authority  to  bind  such  party 
lett  V.  Cicero  Light,  etc..  Co..  177      ^y  any  act  or  omission  on  their 

part,  and  they  are  only  liable 
on  contracts  made  in  their  offi- 
cial capacity  to  the  extent  of  the 
property    in    their    hands,    which 

Co.,  126  La.  743.  52  So.  1010.  i,-oi.,-n+,.  rv,„of  k„   ^„f ^^   ,-^   fT,« 

'  '  liability  must  be  enforced  in  the 

10  Atkinson  &  Co.  v.  Aldrich-C.  receivership  proceedings.  Stan- 
Co.,  248  Fed.  134.  nard  v.  Robert  H.  Reid  &  Co.,  195 

iiBrunner,   etc.,   Co.  v.   Central  N.  Y.  530,  88  N.  E.  1132  (affirming 

Glass    Co.,    18    Ind.    App.    174,    63  118  App.  Div.  304,  103  N.  Y.  Supp. 

Am.  St.   Rep.  339,  47  N.  E.  686.  521). 


111.    68,    69    Am.    St.    Rep.    206,    42 
L.  R.  A.  715,  52  N.  E.  339. 
9  In    re    Pleasant    Hill    Lumber 
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§  602.     Rights  of  General  Creditors. 

With  general  creditors  of  the  debtor,  whose  claims  are 
to  be  paid  out  of  the  general  funds  of  the  estate,  as  with 
the  members  of  every  other  class  of  receivership  claim- 
ants, the  general  rule  is  that  ''equality  is  equity."^  The 
court  will  not  permit  one  general  creditor  to  obtain  an 
inequitable  or  unlawful  preference  over  other  general 
creditors. 


1  Hitner  v.  Diamond  State  Steel 
Co.,  176  Fed.  384. 

One  who  as  a  regular  customer 
gave  money  to  a  stockholder  to 
buy  certain  stock  is  a  general 
creditor,  without  preference,  if 
the  affairs  of  the  broker  pass  into 
a  receivership  before  the  stock  is 
delivered,  even  though  the  bank 
account  at  the  time  is  greater 
than  the  customer's  claim.  Fogg 
v.  Tyler,  109  Me.  221,  42  L.  R.  A. 
(N.  S.)   95,  83  Atl.  664. 

A  creditor  who  is  not  able  to 
establish  his  claim  in  time  to  par- 
ticipate in  a  dividend  declared  on 
a  provisional  account  of  a  re- 
ceiver is  entitled  to  be  placed  on 
an  equality  with  other  creditors 
on  final  distribution  when  by  that 
time  he  has  established  his  claim. 
Villere  v.  New  Orleans  Pure  Milk 
Co.,  125  La.  719,  51  So.  699. 

A  judgment  which  simply  estab- 
lishes and  fixes  the  amount  of  a 
creditor's  claim  does  not  give  a 
preference  over  creditors.  Na- 
tional Bank  of  Augusta  v.  Warren 
(Stillwell),  101  S.  C.  453,  86  S.  E. 
21.  See,  also,  Waggy  v.  Jane  Lew 
Lumber  Co.,  69  W.  Va.  666,  72 
S.  E.  778. 

When  a  fire  insurance  company 
becomes  insolvent  and  passes  into 
a  receivership,  claims  of  the  state 
founded    on    policies    of   the    com- 


pany have  no  preference  over  sim- 
ilar claims  of  other  creditors. 
State  V.  Williams,  101  Md.  529,  4 
Ann.  Cas.  970,  1  L.  R.  A.  (N.  S.) 
254,  109  Am.  St.  Rep.  579,  61  Atl. 
297. 

A  surety  who  pays  the  full  ob- 
ligation which  he  secured  is  only 
a  general  creditor  of  his  cosurety's 
estate  In  receivership,  without 
preference  over  other  general 
creditors.  C.  G.  Gawthrop  Co.  v. 
Fibre  Specialty  Co.,  257  Pa.  St. 
349,  101  Atl.   760. 

The  general  rule  is  that  in  a 
suit  in  equity  to  administer  the 
affairs  of  a  corporation,  in  the 
paying  of  its  debts  and  distribu- 
tion of  the  assets  of  an  insolvent 
corporation  through  a  receiver- 
ship, the  distribution  of  the  assets 
shall  be  pro  rata  among  the  cred- 
itors subject  to  established  liens, 
preferences,  and  priorities,  in  de- 
termining which  a  secured  cred- 
itor may  prove  and  receive  divi- 
dends upon  the  face  of  his  claim 
as  it  stood  at  the  time  of  the 
declaration  of  insolvency  without 
crediting  either  his  collaterals  or 
collections  made  thereupon,  pro- 
vided of  course  that  dividends 
must  cease  when  the  claim  has 
been  paid  in  full.  Merrill  v.  Na- 
tional Bank,  173  U.  S.  131,  43 
L.    Ed.   640,   19   Sup.   Ct.   360;    Hit- 
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*'A  receivership  is  for  the  benefit  of  all  creditors,  and, 
after  all  parties  are  in  court,  should  one  or  more  unfairly 
and  secretly  obtain  something  of  value  from  a  debtor  to 
the  estate,  he  can  not  longer  participate  in  the  receiver- 
ship proceeding  and  enjoy  the  same  pro  rata  distribution 
as  the  other  creditors,  unless  he  give  up  the  proceeds  of 
the  unfair  and  surreptitious  advantage  he  has  gained 
over  them.  It  is  not  enough  that  he  be  permitted  to  re- 
tain the  proceeds  of  such  an  advantage,  and  that  the  same 
be  treated  as  a  payment  upon  his  claim,  for  that  would 
be  giving  to  him  an  undue  i^reference  to  which  he  is  not 
entitled,  and  would  be  putting  a  premium  on  wrong 
doing.  It  must  be  regarded  that  he  has  secured  such  ad- 
vantage for  the  benefit  of  all  the  creditors."-  The  rule 
against  such  inequitable  preferences  applies  with  special 
force  against  the  receiver  as  a  creditor.^ 


ner   v.    Diamond    State    Steel    Co., 
176  Fed.  384. 

-  The  quoted  statement  is  found 
in  an  opinion  on  an  appeal  from  a 
final  order  of  distribution.  A 
judgment  having  been  obtained 
against  a  stockholder  on  his  un- 
paid stock  subscription,  he  offered 
a  compromise.  While  the  offer  was 
under  consideration  by  the  court, 
objecting  creditors  were  paid  a 
certain  sum  by  the  stockholder  to 
withdraw  their  objections.  After 
the  court  had  accepted  the  com- 
promise information  concerning 
this  deal  was  obtained  and  the 
matter  opened  up  again.  The 
court  ruled  that  the  amounts  re- 
ceived by  the  creditors  from  the 
stockholder  should  be  subtracted 
from  their  claims  and  that  they 
should  share  in  distribution  on 
the  basis  of  the  balance.  The 
appellate  court  ruled  that  the 
total    amount    received    from    the 


stockholder  by  these  creditors 
should  be  considered  as  added  to 
the  amount  received  on  the  com- 
promise and  that  the  sum  thus 
ascertained  should  be  considered 
as  the  amount  on  hand  for  distri- 
bution. Miller  v.  Kansas  City, 
Brick  &  S.  Co.,  195  Mo.  App.  357, 
191  S.  W.  1092.  See,  also.  Corn- 
stock  V.  McDonald,  136  Mich.  489, 
101  N.  W.  55;  Gottschalk  v. 
Kircher,  109  Mo.  170,  184,  17  S.  W. 
905,  907;  Filbrun  v.  Ivers,  92  Mo. 
388,  4  S.  W.  674;  Pomeroy  v.  Ben- 
ton, 57  Mo.  531. 

Payment  of  a  note  executed  by 
a  corporation  which  gives  the  payee 
a  preference  over  other  creditors 
of  the  same  class  will  not  be  en- 
forced. Security  Inv.  Co.  of  Pitts- 
burgh v.  First  Nat.  Bank  of  Beau- 
mont, Texas,  203  Fed.  632,  122 
C.  C.  A.  28. 

3  Roberts  v.  Letchworth,  127 
Ark.  490,  192  S.  W.  375. 
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Procuring  payment  of  a  claim  before  the  receivership 
in  a  manner  that  is  entirely  valid  and  not  such  as  to  create 
an  unlawful  preference,  will  not  prevent  the  creditor 
from  sharing  ratably  with  other  creditors  as  to  other 
claims  held  by  him.^ 

Exceptions  to  this  rule  of  equality  occur.  We  have 
already  discussed  the  rule  as  to  "preferred,"  sometimes 
called  ''six  months,"  claims  established  by  the  federal 
courts  in  administering,  under  receiverships,  the  estates 
of  insolvent  public  utility  corporations.^  A  few  states 
have  adopted  this  rule  but  have  limited  it  to  claims  for 
wages. ^  Generally,  however,  state  courts  follow  the  rule 
that  the  only  preferences  that  can  be  allowed  are  those 
established  by  statute,  and  the  statutes  are  strictly  con- 
strued.'^ Special  equitable  circumstances  have,  however, 
been  held  to  warrant  preferential  consideration  beyond 
the  statutory  limit.  Where  employees,  to  aid  a  strug- 
gling concern  that  finally  went  into  receivership,  worked 
for  some  time  without  wages,  it  was  held  proper  to  ex- 
tend the  statutory  preference  as  to  wage  claims  beyond 
the  statutory  limit  of  time.^  Where  a  corporation  re- 
ceivership was  created  with  the  consent  of  certain  credi- 
tors and  the  corporation,  when  otherwise  the  appoint- 

i  Rickman  v.  Rickman,  180  Mich.  claims,  see  Blair  v.  St.  Louis,  H. 

224,    Ann.    Cas.    1915C,    1237,    146  &  K.  R.  Co.,  19  Fed.  861;  Security 

N.  W.  609.  Trust  Co.  v.  Bank  of  Bernice,  239 

r.  See  chapter,  topic.  Public  Util-  Fed.  605,  152  C.  C.  A.  499;  Central 

ity  Corporations;  Preferred  Claims  Sav.  Bank  v.  Newton,  59  Colo.  150, 

in  supra.  147  Pac.  690;   In  re  Pleasant  Hill 

See,   also.   United    States   Trust  Lumber   Co.,   126   La.    743,   52    So. 

Co.  V.  New  York  W.  S.  &  B.  R.  Co.,  1010;  Massey  v.  Camden  &  T.  Ry. 

25  Fed.  800.  Co.,   78   N.   J.   Eq.    539,   Ann.    Cas. 

6  Drennen  v.  Mercantile  T.  &  D.  1912B,  1246,  80  Atl.  557;  Poland  v. 

Co.,  115  Ala.  592,  67  Am.  St.  Rep.  Lamoille  Valley  R.  Co.,  52  Vt.  144; 

72,   39    L.    R.   A.   623,   23    So.    164;  Manhattan    Trust    Co.    v.    Seattle 

George   v.    Pigford,   97    Miss.    332,  Coal,   etc.,   Co.,   19   Wash.    493.    53 

52   So.  796;    Le  Hote  v.   Boyet.  85  Pac.  951. 
Miss.  636,  3  Ann.  Cas.  705,  38  So.  1.  s  Friedrichs  v.  Friedrichs,  Young 

T  As  to  statutory  preferred  &  Taney,  126  La.  689,  52  So.  99G. 
II  Rec— 107 
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ment  might  not  have  been  proper  and  bankruptcy  might 
not  have  been  avoidable,  it  was  held  equitable  to  allow 
wage  creditors  a  preference  similar  to  that  which  they 
would  have  been  entitled  to  in  bankruptcy.^ 

Where  receivers  of  an  insolvent  corporation  have 
through  their  operation  of  the  property  brought  it  to 
the  condition  where  it  will  soon  be  able  to  pay  all  of  its 
debts,  both  secured  and  unsecured,  from  its  earnings,  it 
is  proper  for  the  receivers,  under  the  order  of  the  court, 
to  pay  a  dividend  to  the  unsecured  creditors  to  the  ex- 
clusion of  the  holders  of  mortgage  bonds  on  which  the 
interest  has  been  paid  but  which  are  before  the  court 
in  respect  to  their  maturity  on  account  of  several  prior 
defaults  and  whether  such  default  was  removed  by  the 
payment  of  interest.^^     The  court,  in  so  holding,  said : 

''It  would  be  inequitable  to  make  general  creditors 
await  the  determination  of  these  questions  before  receiv- 
ing dividends,  when,  manifestly,  payment  of  the  mortgage 
bonds  in  full  can  not  be  made  until  these  questions  are 
determined,  and  when  the  payment  of  the  proposed  divi- 
dend would  in  no  sense  deplete  the  mortgage  security." 

§  603.    Right  of  Creditors  to  Participate  in  Special  Funds. 

In  various  ways  creditors  become  entitled  to  payment 
out  of  special  funds  in  the  distribution  of  which  other 
creditors  do  not  participate.  Associations,  like  building 
and  loan  associations,  frequently,  pursuant  to  statutory 
and  charter  and  other  provisions,  create  a  special  class 
of  membership  entitled  to  be  secured  by  special  funds  of 
the  corporation  and  it  is  held  on  receivership  that  such 
members  are  entitled  to  be  paid  out  of  this  special  fund, 
coming  into  the  hands  of  the  receiver,  to  the  exclusion  of 

9  Dickinson     v.     Saunders,     129  541;  Jones  v.  Arena  Pub.  Co.,  171 

Fed.  16,  63  C.  C.  A.  666.  Mass.  22,  50  N.  E.  15. 

See,   also,   Relnhart  v.   Augusta  lo  Todd  v.  Lippincott,  258  Fed. 

M.  &  I.  Co.,  94  Fed.  901,  36  C.  C.  A.  205. 
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other  members  and  creditors.^  Where  the  receiver  en- 
forces payment  by  directors  pursuant  to  their  statutory 
liability  for  dividends  illegally  dispersed  and  the  liability 
is  only  to  creditors  existing  at  the  time  the  illegal  action 


1  In  a  case  of  this  sort  the  fol- 
lowing ruling  were  made: 

(1)  The  special  fund  was  re- 
served for  the  benefit  of  members 
interested  therein; 

(2)  The  charter  providing  for 
forfeitures  under  certain  condi- 
tions, the  action  of  the  corpora- 
tion itself  with  reference  to  for- 
feitures was  binding;  the  situation 
in  this  respect  existing  at  the 
time  of  the  receivership  should 
control,  except  that  any  member 
who  could  show  that  a  forfeiture 
had  been  declared  against  him 
wrongfully  by  the  company  might 
be  re-instated; 

(3)  Since  the  company  was 
bound  to  maintain  the  special 
fund  deficiencies  therein  should 
be  made  up  by  the  receiver; 

(4)  Members  who  had  fully 
paid  their  obligations  to  the  fund 
were  not  entitled  to  priority  over 
other  members; 

(5)  Members  who  had  made 
payments  in  advance  just  prior  to 
the  receivership  were  entitled  to 
have  the  advance  payments  re- 
fimded; 

(6)  Members  who  had  borrowed 
from  the  fund  should  pay  interest 
to  the  date  of  the  receivership  and 
were  entitled  to  credit  for  all  in- 
stallment payments  made  on  their 
loans; 

(7)  Since  borrowing  members 
were  not  entitled  to  set  off  their 
loans  against  their  interest  in  the 
fund,  the  amount  for  distribution 
should  be  computed  by  adding  to 
the  money  actually  on  hand  the 


total  amount  of  outstanding  loans; 
dividends  should  be  apportioned 
on  this  amount  and  borrowing 
members  should  be  paid  the  dif- 
ference between  their  dividends 
and  the  amount  they  owed; 

(8)  The  fund  should  bear  its 
pro  rata  portion  of  the  expenses 
of  the  receivership.  Thayer  v. 
National  Real  Estate  &  T.  Co.,  10 
Del.  Ch.  242,  97  Atl.  604. 

For  a  somewhat  similar  case 
and  similar  rulings,  see  Fell  v. 
Securities  Co.  (Del.  Ch.),  97  Atl. 
610. 

The  scheme  of  distribution  of 
the  special  fund  in  this  last  case 
affords  an  interesting  illustration 
of  the  application  of  the  rule 
"equality  is  equity."  The  court 
in  this   connection,  said: 

"Inasmuch  as  the  whole  scheme 
of  the  company  has  fallen  through, 
all  the  bondholders  should  be 
treated  alike,  whether  their  bonds 
contained  the  additional  features 
just  alluded  to,  or  not.  None  of 
the  bond  contracts  can  be  car- 
ried out,  and  so  all  should  stand 
alike,  and  if  each  be  repaid  what 
he  paid  to  the  company  with  inter- 
est at  6  per  centum  on  each  sum 
from  the  time  of  payment  an 
equality  among  unfortunates,  none 
of  whom  can  be  given  a  fulfill- 
Tnent  of  their  contracts,  will  be 
^observed.  .  .  .  Inasmuch, 
therefore,  as  all  bondholders  must 
lose,  and  none  can  have  his  con- 
tract fulfilled,  all  must  be  treated 
alike  so  far  as  the  distribution  of 
the  'Reserve  Fund'  is  concerned. 
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was  taken,  tlie  fund  coming  into  the  hands  of  the  receiver 
will  be  reserved  for  the  creditors  who  were  protected  by 
the  statute.^^  When  claims  owned  by  the  estate  are  of 
doubtful  validity  or  of  a  character  that  makes  their  en- 
forcement difficult  or  expensive,  the  court  may  refuse  to 
authorize  the  receiver  to  collect  them  unless  creditors  ad- 
vance the  costs  and  expenses  and  may  use  any  funds 
obtai.ied  through  collection  preferentially  for  the  benefit 
of  those  who  share  in  the  expense.^  One  claiming  the 
right  to  be  paid  out  of  a  special  fund,  as,  for  instance,  the 
proceeds  of  goods  claimed  to  have  been  sent  to  the  debtor 
on  consignment  and  not  sale,  may  lose  his  right  by  fail- 
ing to  have  the  fund  established  as  permitting  the  con- 
signed goods  to  be  sold  in  a  lump  with  others  and  not 
separately  appraised.^  Where  by  agreement  a  debtor's 
business  had  been  turned  over  to  certain  creditors  to  be 
managed  and  operated  by  them,  it  was  held,  on  final  re- 
ceivership, that  claims  originating  during  the  period  of 
the  creditors'  control  should  have  priority  over  the  old 

and  each  be  allowed  a  claim  for  etc.,  Co.,  184  Fed.  631,   (see,  also, 

each  installment  paid,  with  6  per  modification    of    decisions    in    186 

cent    interest    from    payment    to  Fed.    1022,    108    C.    C.    A.    663): 

date    of    the    receivership.      This  Standart  Bros.  v.  Ingham,  Circuit 

will  apply  to  all  of  the  bonds  of  Judge,   163    Mich.    106,   127   N.   W. 

class  A,  whether  in  the  proofs  of  922. 

claims  the  preference  is  claimed,  The  vendor  of  movables  is  en- 
or  not,  for  manifestly,  if  all  in  the  titled  to  have  the  property,  upon 
same  class  of  creditors  are  en-  which  his  privilege  rests,  seized 
titled  to  such  advantage  under  the  and  sold  forthwith,  and  the  pro- 
contracts,  they  should  be  treated  ceeds  distributed  immediately  by 
alike,  even  though  there  is  a  rule  the  receiver  of  a  corporation  in  a 
of  court  which  requires  that  the  provisional  account  filed  by  said 
preference  be  claimed,  for  the  cir-  receiver,  in  which  the  proceeds 
cumstances  are  unusual."  of  the  sale  only  will  be  distributed. 

ii  Metzger    v.    Joseph,    11    Miss.  The   receiver   can   not   defer   pay- 

385,  71  So.  645.  ment  until  the  closing  of  the  re- 

3  Cornell    v.    Nichols    &    Lang-  ceivership.     J.  P.  Hudson  &  Sons 

worthy    Mach.    Co.,    201    Fed.    320,  v.   Uncle   Sam  Planting,  etc.,  Co., 

119    C.    C.    A.    558;    Central    Trust  136  La.  1071,  68  So.  129. 
Co.  V.  East  Tennessee  Land   Co.,  4  Smith  v.  D.  A.  Self  &  Co.,  126 

116  Fed.  743;  Gay  v.  Hudson  River,  La.  364,  52  So.  543. 
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debts. ^  It  has  also  been  held  when  preferences  allowed 
have  been  overruled  on  exceptions  taken  to  a  referee's 
report  the  benefits  accruing  should  be  shared  in  by  only 
the  excepting  creditors.^ 

But  it  has  been  held  that  creditors,  who,  after  a  re- 
ceiver has  been  appointed,  advance  money  to  compro- 
mise a  claim  against  the  corporation  and  take  its  notes 
for  the  money  so  advanced  are  not  entitled  to  a  prefer- 
ence for  it."  In  order  to  recover  property  not  properly 
belonging  to  the  receivership  fund  on  account  of  having 
been  misappropriated,  it  is  necessary  to  identify  it  prop- 
erly.^ Where  a  creditor  has  obtained  a  lien  upon  property 
of  the  receivership  prior  to  the  receivership,  the  court 
can  not  require  the  creditor  to  surrender  his  lien  as  a 
condition  to  sharing  in  the  proceeds  of  the  property 
covered  by  his  lien.^ 

§  604.     Rank   of   Stockholders   in   Distribution    of   Corporate 
Property. 

The  stockholders  of  an  insolvent  corporation  rank  after 
its  general  creditors  in  the  distribution  of  its  assets 
through  a  receivership.^     Unless  authorized  to  do  so  by 

5  Davis  V.  Iowa  Fuel  Co.,  144  9  Chesapeake,  etc..  Coke  Co.  v. 
Iowa  138,  24  L.  R.  A.  (N.  S.)  1161,  Black,  etc.,  224  Fed.  924,  140 
122  N.  W.  815.  C.   C.   A.   402. 

6  People  V.  American  Loan  &  i  Fagen  v.  Stuttgart  Normal 
Trust  Co.,  172  N.  Y.  371,  65  N.  E.  Institute,  91  Ark.  141,  120  S.  W. 
200,  affirming  70  App.  Div.  579,  404;  Montgomery  v.  Whitehead, 
75  N.  Y.  Supp.  563.  40  Colo.   320,   11   L.   R.  A.    (N.   S.) 

7  Maxwell  v.  Wilmington,  etc.,  230,  90  Pac.  509;  Graves  v.  Denny, 
Mfg.  Co.,  101  Fed.  852.  15  Ga.  App.  718,  84  S.  E.  187;  Per- 

8  A  right  to  follow  misappropri-  kins  v.  Henry  Talmadge  &  Co., 
ated  moneys  into  the  hands  of  a  147  Ga.  527,  94  S.  E.  1003;  Cantor 
receiver  can  only  be  exercised  v.  Baltimore  Overall  Mfg.  Co.,  121 
where  the  property  followed  may  Md.  65,  87  Atl.  1115;  Flynn  v. 
be  identified  in  the  receivership  American  Banking  &  Trust  Co., 
fund.  American  Can  Co.  v.  Wil-  104  Me.  141,  129  Am.  St.  Rep.  378, 
liams,  178  Fed.  420,  101  C.  C.  A.  19  L.  R,  A.  (N.  S.)  428,  69  Atl.  771; 
634  (affirming  judgment  [C.  C.  Murphy  v.  Panton,  96  Wash.  637, 
1908]  176  Fed.  816).  165  Pac.  1074. 
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statute  a  corporation  can  not  issue  preferred  stock  con- 
ditioned to  give  its  holders  preference  over  creditors  on 
insolvency.- 

Among  themselves  stockholders  share  ratably.  This 
rule  applies  as  between  common  and  preferred  stock- 
holders unless  the  charter  specifically  and  expressly  pro- 
vides otherwise.^  Stockholders  may  contest  the  rights 
of  others  alleged  to  be  stockholders  on  the  score  that  their 
stock  was  wrongfully  or  fraudulently  issued.^ 

§  605,     Stockholders  and  Officers  of  Corporation  Participating 
as  Creditors. 

A  stockholder  may  be  a  creditor  and  participate  on  dis- 
tribution as  such.^  The  claims  of  stockholders  claiming 
to  be  creditors  are,  however,  closely  scrutinized  as  to 
their  good  faith.  Stockholders,  directors,  managers,  and 
persons  similarly  situated  to  the  corporation  are  not  per- 
mitted to  take  advantage  of  their  knowledge  of  the  cor- 
porate affairs  to  gain  inequitable  rights  through  schemes 
concocted  in  the  eleventh  hour  of  corporate  management, 
with  insolvency  and  a  receivership  imminent.^  Where  a 
stockholder  of  the  receivership  corporation  had  been  able, 
through  his  opposition  to  an  illegal  scheme  to  sell  all  of 

2  Jefferson  Banking  Co.  v.  360;  Weber  v.  Nichols,  75  N.  J. 
Trustees  of  Martin  Institute,  146  Eq.  117,  75  Atl.  997.  (An  action 
Ga.  383,  91  S.  E.  463;  Weaver  to  establish  a  contention  of  this 
Power  Co.  v.  Elk  Mountain  Mill  character  may  be  instituted  by 
Co.,  154  N.  C.  76,  69  S.  E.  747.  stockholders     without    prior    per- 

3  Sumrall  v.  Commercial  Build-  mission  of  the  receiver  because 
ing  Trust's  Assignee,  106  Ky.  260,  the  corporation  and  its  creditors 
90  Am.  St.  Rep.  223,  44  L.  R.  A.  are  not  concerned  in  the  outcome 
659,  50  S.  W.  69.  of  the  litigation.) 

4  Pullman's  Palace  Car  Co.  v.  i  S.  M.  Jones  Co.  v.  Home  Oil 
Central  Transporation  Co.,  171  &  Development  Co.,  124  La.  148, 
U.  S.  138,  18  Sup.  Ct.  808,  43  L.  Ed.  49  So.  1009;  Friedrichs  v.  Fried- 
108;  Central  Transportation  Co.  v.  richs,  etc.,  126  La.  689,  52  So.  996. 
Pullman's  Palace  Car  Co.,  139  2  Cahill  v.  People's  Slaughter- 
U.  S.24,  60,  35  L.Ed.  55,  11  Sup.  Ct.  house,  etc.,  Co.,  47  La.  Ann.  1483, 
478;  Central  Life  Securities  Co.  v.  1487,  17  So.  784;  Cochran  v.  Ocean 
Smith,  236  Fed.  170,  149  C.  C.  A.  D.  D.  Co.,  30  La.  Ann.  1365. 
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the  assets  of  the  company  to  another  corporation,  to  effect 
a  sale  of  his  stock  to  the  company,  and  had  received  notes 
of  the  company  in  part  payment,  he  was  held  still  to  be 
a  stockholder  and  not  a  creditor.^  Directors  and  officers 
of  a  corporation  are  presumed  to  be  familiar  with  its 
affairs  when  their  interests  as  creditors  run  counter  to 
the  interests  of  other  creditors,^  and,  in  a  similar  con- 
nection, are  held  to  their  duty  to  see  that  corporate  trans- 
actions are  validly  carried  out.  Directors  who  advance 
money  to  a  corporation  in  consideration  of  receiving  pre- 
ferred stock  therefore  have  a  duty  to  see  that  the  stock 
is  not  invalid  because  of  failure  to  comply  with  a  statu- 
tory requirement  as  to  the  filing  of  a  certificate  of  its 
issuance ;  and  they  can  not  be  considered  as  creditors  of 
the  corporation  on  receivership,  as  to  the  money  so  ad- 
vanced, to  the  disadvantage  of  other  creditors,  on  the 
score  that  such  certificate  had  not  been  filed  and  their 
stock  was  therefore  invalid.^  One  who  is  essentially  a 
stockholder  will  not  be  permitted  to  claim  the  status  of  a 
creditor  simply  because  of  the  intervention  of  insol- 
vency.*' We  find  an  application  of  this  principle  in  the 
rule  by  which  the  court  will  refuse  to  recognize  the  claims 
of  one  who  purchased  stock  with  the  understanding  that 
the  company  would  upon  demand  repurchase  it  and,  on 
insolvency,  claims  the  return  of  his  money  on  the  score 

3  Kline    v.    Arizona,    etc.,    Loan  placed  in  the  hands  of  a  receiver 

Ass'n,   235  Fed.  694,  149   C.  C.  A.  before  the  stock  is  issued.    Villere 

114.  V.    New    Orleans    Pure    Milk    Co., 

4'standard    Chemical,    etc.,    Co.,  ^'^   ^a.   717,  48   So.   162. 


V.    Faircloth     (Ala.),    77    So.    31; 
Clarksburg   Casket    Co.    v.    Valley 


When  a  note  given  by  a  corpo- 
ration in  payment  for  its  own  pre- 
ferred stock  does  not  mature  un- 
U.  Co.,  81  W.  Va.  212,  94  S.  H.  549.       ,.,   „f.       •        , 

til  after  msolvency  it  can  not  be 

5  Manufacturers'    Paper    Co.    v.  enforced     against     creditors,     the 

Allen-Higgins  Co.,  154  Fed.  906.  statutes   forbidding  a  corporation 

fi  An  employee  who  has  agreed  to  to  buy  its  own  stock  except  with 

take  stock  in  payment  of  his  ser-  excess  profits.     In  re  Fechheimer 

vices  does  not  become  a  creditor  Fishel     Co.,     212     Fed.     357,     129 

of   the   corporation    because    it   is  C.  C.  A.  33. 
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of  failure  of  consideration  for  his  contract.'^  The  New 
Jersey-  court^  in  this  respect  saying : 

*'The  reasoning  underlying  the  determination  of  the 
courts  is  that  the  capital  stock  of  a  corporation  consti- 
tutes a  trust  fund  for  the  payment  of  debts,  and  that 
creditors  are  presumed  to  contract  with  the  corporation 
upon  the  faith  that  its  stock,  so  far  as  appears  by  its 
records,  has  been  paid  in,  and  that  those  who  appear  to  be 
stockholders  are,  in  fact,  stockholders ;  this  entirely  aside 
from  statute.  If  a  purchaser  of,  or  subscriber  to,  stock 
may  contract  with  the  corporation  that  it  shall  repurchase 
the  stock,  then  every  purchaser  or  subscriber  may  do 
likewise,  and  if  these  contracts  may  be  enforced  against 
the  corporation  after  insolvency,  then  not  only  will  credi- 
tors be  deprived  of  recourse  to  the  capital  stock  as  a 
trust  fund,  but  the  apparent  purchasers  and  subscribers 
will  be  converted  into  creditors  to  share  with  other  credi- 
tors whatever  assets  there  may  be  left.  Such  a  situation 
is,  of  course,  opposed  to  public  policy,  and  can  not  be 
permitted  to  exist. 

''The  claim  on  the  part  of  appellant  that  if  such  con- 
tract is  unenforceable  as  against  the  corporation,  the  con- 
sideration has  failed,  and  that  the  purchaser  is  entitled  to 
be  repaid  the  amount  paid  for  the  stock  because  it  is  un- 
fair that  the  corporation  should  retain  it  is  answered  by 
the  Supreme  Court  of  Michigan  in  Mclntyre  v.  E.  Be- 
ment's  Sons  et  al,  146  Mich.  78,  109  N.  W.  47,  10  Ann. 
Cas.  143,  in  the  following  language : 

' '  '  But  the  promise  of  such  a  corporation  to  buy  its  own 
stock,  if  under  any  circumstances  valid,  must  be  consid- 
ered as  made,  and  accepted  with  the  understanding  that 

7  Hoover      Steel     Ball      Co.     v.  See    Richards   v.   Ernst   Wiener 

Schafer  Ball  Bearings  Co.  (N.  J.),  Co.,  207  N.  Y.  59,  100  N.  E.  592. 

106  Atl.  471;  Allen  v.  Commercial  8  Hoover     Steel     Ball      Co.      v. 

Nat.  Bank,  191  Fed.  97,  111  C.  C.  A.  Schafer,   etc.,  Co.,  supra. 
577;    Re   Tichenor-Grand   Co.    (Ex 
parte    Hartigan),    203     Fed.    720. 
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the  sliareliolder  may  not,  in  face  of  insolvency  of  the  com- 
pany, cliange  his  relation  from  that  of  shareholder  to 
that  of  creditor,  escaping  the  responsibilities  of  the  one 
and  receiving  the  benefits  of  the  other.'  " 

§  608.     Right  of  Original  Owner  to  Create  Lien  on  Residue 
After  Payment  of  Receivership  Claims. 

Under  some  circumstances  it  might  be  advisable  for  the 
person  or  corporation  which  ow^ns  the  receivership  prop- 
erty and  who  is  entitled  to  the  residue  after  the  payment 
of  the  debts  of  the  receivership  estate  to  create  new"  debts 
and  give  a  lien  upon  such  residue  to  secure  such  debts. 
It  has  been  held  that  such  a  lien  may  be  created  as  against 
the  interest  which  such  owmers  may  have  in  the  prop- 
erty after  the  payment  of  all  ]3rior  claims  allowed  in  the 
receivership  proceedings.^ 

3.    Accounting  hy  Receiver. 

§  607.     Necessity  for  All  Accounting. 

It  is  the  duty  of  the  receiver  to  report  to  the  court  from 
time  to  time  the  condition  of  his  accounts,  so  that  at  all 
times  all  parties  in  interest  may  have  official  information 
as  to  the  true  condition  of  affairs,  and  this  should  be 
done  without  an  order  of  court  requiring  him  to  do  so.^ 

1  Lauraine    v.    Masterson    (Tex.  charge   to   his   account  by    laches 

Civ.   App.),    193    S.   W.    708;    Lau-  in   failing   to  call   for  one.      Sem- 

raine  v.  Vaughn    (Tex.   Civ.),   193  pie   v.    Burke,    34    N.    D.    152,    157 

S.  W.   712.  N.  W.  978. 

1  In  re  Receivership  of  Dugda-  Interested  parties  receive  their 
monia  Shingle  &  Lumber  Co.,  118  information  as  to  the  condition  of 
La.  242,  42  So.  789;  Appeal  of  New  the  estate  from  the  receiver's  ac- 
Orleans  Ry.  &  Mill  Supply  Co.,  118  counts  and  are  therefore  not  en- 
La.  242,  42  So.  789;  Henry  v.  Kauf-  titled  to  inspect  his  books.  Mus- 
man,  24  Md.  1,  87  Am.  Dec.  591.  grove  v.  Nash,  3  Edw.  Ch.  (N.  Y.) 

A  creditor  of  the  estate  is  en-  172. 
titled  to  an  order  of  the  court  di-  The  court  appointing  a  receiver 

rectlng  the  receiver  to  account  at  has  power  to  require  him  to  state 

any  time  on  a  proper  showing  and  his    accounts    whenever,    and    to 

may  lose  his  right  to  claim  a  sur-  such  person,  master,  or  referee,  as 
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Being  an  officer  of  court,  a  great  degree  of  strictness  is 
required  of  bim,  and  the  funds  in  his  possession  being 
trust  funds,  the  utmost  care  must  be  exercised  with  refer- 
ence to  their  disposition  and  liis  accountability  therefor. 
A  proper  accounting  from  time  to  time,  as  well  as  his 
final  report,  renders  it  incumbent  on  the  receiver  to  care- 
fully inventory  the  estate,  property,  goods,  and  effects  of 
every  nature  that  come  into  his  hands.  •  Nothing  but  the 
most  general  rules  in  regard  to  the  receiver's  reports  and 
accounts  can  be  laid  down,  owing  to  the  infinite  variety  of 
receivership  property  coming  into  his  hands,  and  the 
varied  duties  pertaining  thereto  under  the  direction  of 
the  court.  Besides,  the  practice  is  by  no  means  uniform 
in  the  different  courts. 

The  necessity  for  accounting  by  the  receiver  is  not, 
however,  due  simply  to  the  right  of  interested  parties  to 
know  from  time  to  time  the  condition  of  the  estate.  Such 
an  account  is  the  only  means  by  which  the  court  itself 
may  know  when  a  distribution,  either  partial  or  final,  is 
possible.  The  receiver's  account  with  reference  to  distri- 
bution is  analogous  to  a  pleading  and  an  account  show- 
ing what  money  is  on  hand  ready  for  distribution  and 
the  parties  to  whom  and  the  proportions  in  which  it 
should  be  paid  is  the  only  showing  upon  which  an  order 
of  payment  can  be  based.^ 

to    the    court   shall    deem    proper.  zens'   Trust  Co.,   60  Ind.  App.   45, 

Such  account  should  be  full,  com-  lOS  N.  E.  36;  H.  C.  Smith  Coal  Co. 

plete,  and  definite  and  under  oath,  v.   Finley    (Ind.   App.),   117   N.   E. 

and  be  accompanied  by  vouchers  506;  People  v.  Columbia  Car  Spring 

for  all  expenditures  made.     Hay-  Co.,  12  Hun  (N.  Y.)  585. 
den  V.  Chicago  Title  &  T.  Co.,  55  in  some  of  the  states  the  prac- 

111.  App.  241.  tice  is  for  the  court  to  investigate 

2  Barber  v.  International  Co.,  74  the    items    of    the    receiver's    ac- 

Conn.  652,  92  Am.  St.  Rep.,  246,  51  counts.    W^oolsey  v.  Cummings  Car 

Atl.  857;  Gray  v.  Chaplin,  2  Russ.  Works,  33  N.  J.  Eq.  432;    Special 

147,  38  Eng.  Reprint  290;   Heffron  Bank  Comrs.  v.  Franklin  Inst,  for 

V.  Rice,  40  111.  App.  244   (affirmed  Sav.,  11  R.  I.  557;  Ryon  v.  Thomas, 

•in  149  111.  216,  41  Am.  St.  Rep.  271,  104  Ind.  59,  3  N.  B.  653;   Magee  v. 

S6  N.  E.  562);    Pottlitzer  v.  Citi-  Cowperthwaite,  10  Ala.  966;  Hooper 


•  PRESENTATION    AND    ADJUDICATION    OF    CLAIMS.  1707 

Accounting  is  not  dispensed  with  by  a  dismissal  of  the 
action  and  a  discharge  of  the  receiver.  The  receivership 
court  is  the  only  court  that  can  give  a  receiver  a  clear- 
ance from  charges  of  wrong-doing  and  such  a  clearance 
can  be  based  only  on  an  account.^ 

Each  one  of  joint  receivers  may  account  to  the  court 
for  w^hat  he  individually  received  notwithstanding  that  by 
the  terms  of  the  appointment  they  were  directed  to  ac- 
count jointly.^ 

§  608.     Power  of  Court  to  Require  an  Accounting  by  Legal 
Representatives  of  Receiver. 

The  court  has  no  power  to  order  the  receiver's  executor 
or  administrator  to  bring  in  and  pass  his  testator's  or 
intestate's  accounts  and  pay  any  balance  due  from  the 
deceased  receiver.^  A  bill  must  be  filed  for  that  purpose,- 
unless  the  representatives  submit  to  such  an  accounting.^ 
Besides  as  a  rule  the  liability  of  the  receiver  to  account 
is  covered  by  the  bond  given  by  him  and  resort  to  that  is 
usually  the  proper  course  to  be  taken.  It  has  been  held, 
however,  that  if,  at  the  time  of  a  receiver's  death  a  suit 
is  pending  against  him  for  the  purpose  of  compelling  an 
accounting,  the  court  may  properly  order  his  legal  repre- 

V.  Winston,  24  111.  353;   Martin  v.  trustee  for  appellant,  an  account- 
Martin,  14  Or.  165,  12  Pac.  234.  Ing  should   be   deferred   until   the 

3  State  V.  Gibson,  21  Ark.   140;  determination  of  an   appeal   from 

Colwell  V.  Garfield  Nat.  Bank,  119  that   judgment.      Phillips   v.   Hud- 

N.  Y.  408,  409,  23  N.  E.  739;    Coe  son   Film   Co.,   82  Misc.  Rep.  385, 

V.  Patterson,  122  App.  Div.  76,  106  143  N.  Y.  Supp.  759. 

N.  Y.  Supp.  659,  (rehearing  denied)  4  Scott  v.  Platel,  2   Ph.  229,   41 

123  App.  Div.  914,  108  N.  Y.  Supp.  Eng.  Reprint  930. 

1127;    Eichert  v.  Eichert,  28  Ohio  i  Jenkins  v.  Briant,  7  Sim.  171, 

Cir.  Ct.  R.  795;  affirmed  in  74  Ohio  58  Eng.  Reprint  802. 

St.  512,  78  N.  E.  1124.                  '  2  Ludgater  v.  Channell,  15  Sim. 

Where  the  Supreme  Court  found  479,  60  Eng.  Reprint  705. 

that  the  appointment  of  a  receiver  3  Magan  v.  Fallon,  5  Jr.  Eq.  490; 

by  the  city  court  was  a  fraud  on  Gurden  v.   Babcock,   6   Beav.   157, 

appellant's     rights,     and     decreed  49    Eng.    Reprint    785;    Hovey    v. 

that  the  receiver  should  hold  the  Blakeman.  4  Ves.  Jr.  606,  31  Eng. 

property     in     his     possession     as  Reprint  311. 
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sentatives  to  be  made  parties  and  continue  tlie  proceeding 
against  tliem.^ 

§  609.     Form  of  the  Account. 

The  receiver's  account  should  be  complete,  definite, 
and  particular,  and  accompanied  with  vouchers.^  Where 
there  are  numerous  items  of  the  same  class,  such  as  sales 
of  goods  or  payments  to  employees,  the  aggregate  may 
be  shown  in  the  account,  and  the  account  aided  by  the  re- 
ceivers books  of  account.-  Though  a  receiver  is  not  able 
to  itemize  an  account,  it  may  nevertheless  be  approved  if 
it  can  be  shown  to  be  correct.^  Where,  as  to  certain  items 
in  an  account,  as  for  instance  the  making  of  disburse- 
ments by  the  receiver,  it  is  evident  that  no  additional  in- 
formation can  be  given  by  the  receiver,  a  new  account 
should  not  be  ordered  but  an  order  should  be  made  with 
reference  to  the  account  as  it  stands,  allowing  or  dis- 


4  Re  Columbian  Ins.  Co.,  30  Hun 
(N.  Y.)  342;  Re  Foster's  Will,  7 
Hun  (N.  Y.)  129;  Livermore  v. 
Bainbridge,  49  N.  Y.  125,  130. 

1  In  re  Federal  Union  Surety 
Co.,  73  Misc.  Rep.  28,  132  N.  Y. 
Supp.  196. 

An  account  of  a  receiver  of  a 
mercantile  company,  which  gives 
the  amount  of  each  separate  pay- 
ment in  the  expense  account,  to 
whom  and  for  what  purpose  made, 
and  its  date,  is  sufficiently  definite 
and  particular.  Gottlieb-Knox- 
Amiss  Ins.  Agency  v.  Henry  Cohn, 
Jr.,  Co.,  128  La.  697,  55  So.  21. 

In  Heffron  v.  Rice,  40  111.  App. 
244,  affirmed  in  149  111.  216,  41  Am. 
St.  Rep.  271,  36  N.  E.  562,  the  court 
holds  that  where  accounts  are  pre- 
sented under  decrees  in  equity  a 
party  must  swear  peremptorily 
that    he    has    paid    the    money    in 


question,  a  voucher  must  be  filed 
with  the  account,  if  possible,  and 
where  there  are  no  vouchers  a 
positive  verified  statement  should 
be  filed  showing  to  whom,  for 
what,  and  when  such  items  were 
paid.  The  burden  of  proving  im- 
proper conduct  upon  the  part  of 
the  receiver  is  upon  the  party  al- 
leging the  same,  and  if  he  does 
not  support  his  charges  they  must 
be  dismissed  at  his  cost.  On  a 
reference  before  the  master  the 
receiver  may  be  required  to  show 
fully  how  he  kept  his  funds.  Hinck- 
ley V.  Gilman,  C.  &  S.  R.  Co.,  100 
U.  S.  153,  25  L.  Ed.  591. 

2  Heffron  v.  Rice,  149  111.  216,  41 
Am.  St.  Rep.  271,  36  N.  E.  562; 
Gottlieb-Knox-Amiss  Ins.  Agency  v. 
Henry  Cohn,  Jr.,  Co.,  128  La.  097. 
55  So.  21. 

3  Howard  v.  Gose,  112  Va.  552, 
72   S.  E.  140. 
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allowing  the  items  as  the  court  may  deem  equitable.* 
When  a  receiver  files  an  account  without  crediting  him- 
self with  compensation  and  on  the  hearing  it  appears  that 
certain  items  may  be  disallowed  or  certain  surcharges  to 
the  account  made,  it  is  proper  to  allow  the  receiver  to 
amend  the  account  by  adding  a  credit  for  his  compen- 
sation.^ 

§  610.     Objections  to  the  Account. 

Any  interested  party  may  file  objections  to  the  re- 
ceiver's accounts.^  Though  the  burden  of  proof  is  on 
the  receiver  to  sustain  his  account  when  it  is  attacked,- 
objections  should  be  specific  and  definite  both  in  regard 
to  the  items  attacked  and  the  reasons  for  the  objection. 
Data  should  be  furnished  to  sustain  objections.  An  in- 
sufficient objection  may  be  attacked  by  demurrer^  and 
the  court  may  decline  to  hear  an  objection  that  is  vague 
and  micertain  and  not  properly  presented.^  A  particular 
objection  to  an  account  can  not  be  raised  for  the  first 
time  on  appeal ;  if  knowledge  of  the  facts  on  which  an 
objection  is  based  is  obtained  for  the  first  time  at  the 
hearing  on  the  account,  permission  to  amend  the  objec- 
tion should  be  requested. °    When  a  sale  has  been  made 

4  Gottlieb-Knox-Amiss  Ins.  Ag'cy  fication  of  the  demand,  does  not 
V.  Henry  Colin,  Jr.,  Co.,  128  La.  advise  claimant  that  the  correct- 
697,  55  So.  21.  ness  of  the  demand  is  questioned. 

5  Stevens  v.  Hadfield,  196  111.  St.  Louis  Union  Trust  Co.  v. 
253,  63  N.  E.  633,  affirming  90  111.  Texas  Southern  Ry.  Co.,  59  Tex. 
App.  405.  Civ.  181,  126  S.  W.  308. 

■t  Bossert  v.  Geis,  57  Ind.  App. 
384,  107  N.  E.  95;  Gottlieb-Knox- 
Amiss  Ins.  Agency  v.  Henrv  Cohn, 

2  Gutterson  &  Gould  v.  Lebanon  j^.^  ^o.,  128  La.  697,  55  So  21-  Hil- 
Iron  &  Steel  Co.,  151  Fed.  72.  li^^d  v.  Sterlingworth  Rv.   Supply 

3  Bossert  v.  Geis,  57  Ind.  App.  ^o.,  236  Pa.  82.  Ann.  Cas.  I913D. 
384,  107  N.  E.  95.  i;^;^5^  g4  ^^j    gg^.   jackson  Coal  & 

An   objection    to   a    demand    re-  Coke  Co.  v.  Phillips  Line,  114  Va. 

ferred    to   a   master  appointed   to  40,  75  S.  E.  681. 

make     findings     on     claims     filed,  n  In  re  J.  D.  Connell  Iron  Works 

which  is  based  only  on  the  classi-  Co.,  138  La.  702,  70  So.  617;   In  re 


1  Lambert  v.   National   Hog  Co. 
(Pa.),  106  Atl.  541. 
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l)y  a  receivGr  and  the  sale  conlirmed  by  tlie  court  and  no. 
ajjpeal  has  been  taken  from  the  order  of  confirmation, 
exceptions  can  not  be  taken  to  items  referring  to  and 
based  upon  the  sale.''  Even  though  no  exception  is  taken 
to  an  account  tlie  court  should  scrutinize  it  carefully  and 
not  approve  it  unless  accompanied  by  proper  vouchers 
and  facts  showing  the  necessity  for  the  expenditures.  In 
such  cases  the  court  may  of  its  own  motion  refuse  to  ap- 
prove it  and  may  order  a  restatement  of  it  in  more  com- 
plete form.' 

Where  one  entitled  to  jjresent  an  objection  has  made 
no  objection  to  the  appointment  of  the  receiver  and  has 
not  appealed  therefrom,  he  can  not  object  to  the  appoint- 
ment at  the  time  of  settling  his  account.*^  The  doctrine 
of  laches  is  applied  in  respect  to  the  right  of  persons  to 
object  to  an  account  which  has  already  been  approved  by 
the  court.'^ 

§  611.    Duty  of  the  Receivership  Court  to  Pass  on  the  Receiv- 
er's Accounts. 

As  it  is  the  duty  of  the  receiver  to  account  to  the  court 
whose  officer  he  is,  so  there  is  the  correlative  duty  to 
examine  and  rule  upon  the  account.  That  court  is  the 
only  one  that  has  jurisdiction  to  do  so.  ''It  would  be  an 
anomaly  in  the  law  if  a  receiver,  who  is  an  officer  of  the 
court  appointing  him,  was  denied  the  right  to  account  to 
that  court.  He  is  the  arm  of  the  court,  doing  the  court's 
work,  and  all  that  he  holds  he  holds  for  the  court.  "^  As 
stated  in  a  preceding  section  it  is  necessary  for  an  ac- 
counting and  a  decree  thereon  to  be  had  even  though 

Pleasant  Hill  Lumber  Co.,  126  La.      Printing  Co.  v.  Phoenix  Furniture 

743,  52  So.  1010.  Concern,  108  La.  258,  32  So.  469. 

,'  T„-     J  o.     ,•  4.U-  T>  r  8  Face  V.  Hall,  183  Mich.  22,  148 

6  Hilhard    v.    Sterlingworth   Ry. 

Supply  Co.,  236  Pa.  82,  Ann.  Cas.  ^  ^;^.^,^^^  ^^^^^^^  ^^   ^    ^.^^^ 

1913D,  1115,  84  Atl.  680.  ^^^  ^^   ^g^  93  ^^^   ^^^ 

T  Standish  v.  Musgrove,  223  111.  i  Lambert  v.   National  Hog  Co. 

500,  79  N.  E.  161;  City  Item  Co-op.       (Pa.),  106  Atl.  541. 
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proceedings  are  ended  short  of  complete  distribution  of 
the  estate.  So  too,  where  distribution  is  to  occur  in 
bankruptcy  proceedings  and  not  in  the  receivership  pro- 
ceedings it  is  still  necessary  for  the  receivership  court  to 
pass  upon  the  accounts  even  if  for  no  other  reason  than 
to  determine  the  amount  of  the  receiver's  compensation, 
and  it  is  error  for  the  court  to  refuse  to  do  so.^  An 
objection  to  the  receiver's  account  on  the  ground  that 
the  receiver  has  neglected  to  account  for  certain  assets 
should  be  passed  upon  by  the  court,  even  though  the 
purpose  of  the  objection  is  to  lay  a  foundation  for  a 
claim  against  the  receiver's  bondsman.  No  other  court 
has  jurisdiction  to  hear  such  an  objection.^  Since  the 
party  at  whose  request,  or  instance,  a  receiver  is  ap- 
pointed may,  under  certain  circumstances  be  held  liable 
for  losses  suffered  through  the  misconduct  of  the  re- 
ceiver,^ that  party  may  himself  make  up  an  account  in 
the  event  that  the  receiver  fails  to  do  so ;  if  such  an  ac- 
count is  submitted  it  is  error  for  the  court  to  refuse  to 
pass  upon  it,  even  though  such  party  refuses  to  submit 
to  cross-examination  on  the  hearing,  the  proper  remedy 
being  to  refuse  to  give  the  party  the  benefit  of  his  testi- 
mony on  direct  examination.'^  The  decree  of  the  court 
passing  on  the  account  should  be  specific  both  as  to  items 
approved  and  items  disapproved.*'  It  is  error  for  the 
court  to  reject  a  master's  findings  as  to  a  receiver's  ac- 
count   without    giving    reasons    for    rejecting    them.'^ 

2  Lambert  v.  National  Hog  Co.,  4  Downs  v.  Allen,  10  Lea  (Tenn.) 

supra;     Hull    v.    Fifty-second    St.  652;    Terrell   v.  Ingersoll,   10   Lea 

Storage  House,  167  App.  Div.  860,  (Tenn.)    77;    Kaiser  v.   Kellar,   21 

153  N.  Y.  Supp.  850.  jo^.^  95. 


5  Beardsworth  v.  Whitehead,  137 
App.  Div.  306,  122  N.  Y.  Supp.  31. 


3  In  re  Magner,  173  Iowa  299,  155 
N.  W.  317. 

Controverted    questions    of    fact 
in  the  settlement  of  the  accounts  «  E.   Martin  &   Co.  v.  Kirby,  34 

of  a  receiver  may  be  submitted  to      Nev.  205,  117  Pac.  2. 
a  jury  for  determination.     State  v.  '  Gottlieb-Knox-Amiss  Ins.  Ag'cy 

Germania  Bank,  103  Minn.  129,  114      v.    Henry   Cohn,   Jr.,   Co.,   128   La. 
N.  W.  651.  697,  55  So.  21. 
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Though  a  decree  settling  a  receiver's  account  should  be 
in  writing,  a  decree  will  not  be  disturbed  on  appeal,  in 
the  absence  of  a  showing  of  injury,  simply  because  a 
portion  of  the  assets  were  disposed  of  by  an  oral  order.^ 
A  receiver's  account  may  be  approved  without  prejudice 
to  the  rights  of  an  objecting  party.^  Though  an  order 
settling  a  receiver's  account  can  not  be  attacked  collater- 
ally,^*^ such  an  order  with  reference  to  a  provisional  ac- 
count is  res  adjudicata  only  with  reference  to  such  items 
as  are  reported  assets  ready  for  distribution,^^  and  on 
the  hearing  of  a  final  account  previous  partial  accounts 
may  be  received,^ ^  but  the  court  will  not  review  collateral 
questions. ^^ 

The  court  will  not  pass  on  the  account  without  a  con- 
sideration of  it  and  a  hearing  of  the  objections  of  inter- 
ested parties  and  without  having  given  such  interested 
parties  an  opportunity  to  make  objections  and  produce 
their  evidence  touching  their  objections. ^^  In  passing 
upon  an  account,  the  statement  of  the  judge  in  respect  to 
former  proceedings  had  under  a  preceding  receiver  is 
considered  a  sufficient  record  in  the  absence  of  a  more 
specific  record. ^^  Pending  an  appeal  from  the  order  ap- 
pointing the  receiver  in  which  a  supersedeas  bond  has 
been  filed,  the  lower  court  can  not  settle  a  final  account 
of  the  receiver.^" 

s  Roberts     v.     Letchworth,     127  right  of  the  receiver  to  purchase 

Ark.  490,  192  S.  W.  375.  or  receive  stock  of  the  corporation 

9  Patterson  v.  Northern  Trust  in  consideration  of  advances  made 
Co.,  230  111.  334,  82  N.  E.  837  (af-  by  him,  since  the  validity  of  such 
firming  judgment,  132  111.  App.  a  transaction  is  properly  brought 
63).  up  In  a  direct  proceeding.     Jacob 

10  Ward  v.  Schlosser,  111  Md.  v.  Uncle  Sam  Planting  &  Mfg.  Co., 
528,  75  Atl.  116.  (La.),  81  So.  604. 

11  Villere  v.  New  Orleans  Pure  i4  Lambert  v.  National  Hog  Co. 
Milk  Co.,  125  La.  719,  51  So.  699!  (Pa.),  106  Atl.  541. 

iL'Standish  v.  Musgrove,  223  111.  is  Ball    v.     Improved     Property 

500,  79  N.  E.  161.  Holding  Co.  of  New  York,  220  Fed. 

13  On  a  hearing  of  a  receiver's  637,  136  C.  C.  A.  245. 
final  account  it  has  been  held  im-  i<>  Henderson  v.  Tillamook  Hotel 

proper  to  raise  a  question  as  to  the  Co.,  78  Ore.  444,  153  Pac.  481. 
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§  612.     The   Practice   of   Referring  Account   to   a   Master   or 
Auditor. 

Where  large  sums  are  involved  in  the  account  and  the 
consideration  of  the  account  involves  a  large  amount  of 
detail  work,  it  is  the  custom  and  practice  of  the  court  to 
refer  the  account  to  a  master  auditor,  referee,  or  com- 
missioner for  investigation  and  report.^  The  court  is 
not,  of  course,  obliged  to  make  such  a  reference  of  the 
account  and  if  he  deems  that  an  order  of  reference  has 
been  improvidently  made,  he  may  revoke  the  order  of 
reference,  notwithstanding  that  the  judge  who  issues  the 
order  of  revocation  is  not  the  same  judge  who  presided 
when  the  original  order  of  reference  was  made.- 


1  Allen  V.  Clare,  136  Ga.  656,  71 
S.  E.  1101;  People  v.  Oriental 
Bank,  129  App.  Div.  865,  114  N.  Y. 
Supp.  440;  Howard  v.  Gose,  112 
Va.  552,  72  S.  E.  140;  Hilliard  v. 
Sterlingworth  Ry.  Supply  Co.,  236 
Pa.  82,  Ann,  Cas.  1913D,  1115,  84 
Atl.  680. 

Where  the  accounts  are  not  as- 
sented to,  the  general  rule  requires 
that  they  should  be  referred  to  a 
master.  Cowdrey  v.  Galveston, 
H.  &  H.  R.  Co.,  1  Woods  331,  Fed. 
Cas.  No.  3293;  Huling  v.  Farwell, 
33  111.  App.  238. 

In  England  the  master's  report 
upon  a  receiver's  account  did  not 
require  confirmation  by  the  court, 
and  was  not  subject  to  exceptions. 
The  court  would,  upon  petition  of 
any  person  aggrieved,  review  the 
general  principles  of  law  on  which 
the  master  had  proceeded  in  tak- 
ing the  receiver's  accounts,  and 
which  were  alleged  to  be  erro- 
neous, but  the  court  would  not  re- 
view questions  of  fact  as  to  the 
correctness  or  particular  items  in 
II  Rec— 108 


the  accounts,  and  this  seems  to 
be  the  rule  adopted  in  New  York 
and  United  States  courts.  Brower 
V.  Brower,  2  Edw.  Ch.  (N.  Y.)  621; 
Cowdrey  v.  Galveston  H.  &  H.  R. 
Co.,  1  Woods  331,  341,  Fed.  Cas. 
No.  3293. 

In  People  v.  Columbia  Car  Spring 
Co.,  12  Hun  (N.  Y.)  585,  it  is  held 
that  before  a  referee  is  appointed 
to  pass  upon  the  accounts  of  a 
receiver,  the  receiver  should  pre- 
sent to  and  file  with  the  court  a 
full  and  definite  account,  verified 
by  his  oath,  itemizing  with  par- 
ticularity the  various  claims  made 
by  him,  and  the  reference  should 
relate  specifically  to  the  claims 
therein  made.  This  is  necessary 
that  the  parties  affected  by  the 
claims  of  the  receiver  may  have  an 
opportunity  to  determine  whether 
they  are  willing  to  consent  to  the 
same  without  reference,  and  also 
to  enable  the  court  to  see  more 
clearly  the  nature  and  extent  of 
the  claim. 

-'  Allen  V.  Clare,  136  Ga.  656,  71 
S.  E.  1101. 


1714  LAW   OF   RECEIVERS. 

§613.     Surcharging  the  Receiver's  Accounts, 

While  the  receiver  is  held  to  the  strict  responsibility 
placed  upon  any  trustee  in  the  administration  of  his 
trust  and  while  the  burden  is  on  him  of  sustaining  the 
accuracy  and  correctness  of  his  account  in  the  face  of 
exceptions  thereto,  still  the  examination  into  his  accounts 
is  conducted  in  a  spirit  of  equity,  assuming  the  receiver 
to  be  honest  until  the  contrary  appears,  and  from  the 
standpoint  of  benefit  or  injury  to  the  estate  rather  than 
of  strict  and  technical  adherence  to  form.  Naturally  each 
particular  contested  matter  is  considered  with  reference 
to  its  own  particular  circumstances.  A  few  principles 
may  be  stated  to  be  of  a  general,  though  somewhat  flexi- 
ble, application. 

(a)  In  doubtful  matters  of  any  importance  the  account 
must  be  substantiated  by  vouchers,^ 

(b)  While  ordinarily  a  receiver  has  not  authority  to 
make  disbursements,  except  under  a  general  order  and 
with  reference  to  ordinary  and  small  matters  involving 
but  slight  discretion,  without  previous  permission  of  the 
court,  the  general  rule  is  to  allow  the  receiver  credit 
for  such  items  appearing  in  his  account  if  it  is  made  to 
appear  that  the  estate  received  the  benefit  of  the  dis- 
bursements, that  it  at  least  suffered  no  detriment  there- 
from, and  that  they  were  of  a  character  which  would  have 
been  sanctioned  by  the  court  if  the  permission  of  the 
court  had  been  sought.^ 

1  In  re  Federal  Union  Surety  Co.,  Tenth  Nat.  Bank  of  Philadelphia 

73  Misc.  Rep.  28,  132  N.  Y.  Supp.  v.  Smith  Const.  Co.,  242  Pa.   269, 

196.  89  Atl.  76. 

Where  a  receiver   is   shown   to  2  Sullivan  Timber  Co.  v.  Black, 

have  been  dishonest,  no  presump-  159  Ala.  570,  48  So.  870;  Rochat  v. 

tions  will  be  indulged  in  his  favor,  Gee,    137    Cal.    497,    70    Pac.    478; 

and  he  will  be  required  to  present  Zielian  v.  Baltimore  Plate  Ice  Co., 

the  best  evidence  possible  to  sus-  115  Md.  658,  81  Atl.  22;  In  re  Wil- 

tain  his  contention  that  accounts  son's   Estate,   252   Pa.   St.   372,   97 

which  he  made  no  attempt  to  col-  Atl.  453. 
lect  were  in  fact  not  collectible.         Brown  v.  Hazlehurst,  54  Md.  26. 
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(c)   Tlie  receiver  will  be  protected  where  he  has  paid 
out  money  in  good  faith  even  though  the  order  of  pay- 


in  this  case  the  court  said:  "As  a 
general  rule  a  receiver  will  not 
be  permitted  to  lay  out  more  than 
a  small  sum  at  his  own  discre- 
tion in  the  preservation  and  im- 
provement of  property,  yet  this 
general  rule  should  not  be  applied 
so  as  to  work  injustice  where  the 
receiver  has  acted  in  good  faith 
and  under  such  circumstances  as 
will  enable  the  court  to  see  that  if 
previous  authority  had  been  ap- 
plied for  it  would  have  been 
granted."  Cf.  Willis  v.  Sharp,  124 
N.  Y.  406,  26  N.  E.  974,  where  it 
is  held  that  if  he  pays  out  money 
in  good  faith  and  in  obedience  to 
the  orders  of  court  to  parties  not 
entitled  to  it  he  can  not  be  com- 
pelled to  make  restitution;  and  in 
Adams  v.  Haskell,  6  Cal.  475,  it  is 
said  that  receivers  and  other  cus- 
todians of  money  coming  to  their 
hands  under  the  order  of  court,  be- 
ing bound  to  obey  the  orders  of 
court  in  regard  as  well  to  its  safe 
custody  as  to  its  return,  are  cor- 
relatively  entitled  to  the  protec- 
tion of  the  court  against  loss  for 
disbursements  which  were  such 
as  a  reasonable  and  prudent  man 
acting  as  receiver  would  have 
been  justified  in  making.  In  Edee 
V.  Strunk,  35  Neb.  307,  53  N,  W.  70, 
an  order  appointing  a  receiver  was 
regular  on  its  face  and  apparently 
within  the  jurisdiction  of  the  court 
and  therefore  prima  facie  valid 
under  which  the  receiver  collected 
money  and  applied  the  same  in 
payment  of  taxes  and  for  repairs 
which  were  necessary,  such  an  or- 
der is  a  sufficient  justification  in 
a  suit  brought  against  the  receiver 


to  recover  rents  collected  by  him 
after  the  order  appointing  him  has 
been  vacated  for  want  of  sufficient 
notice  of  the  application.  If,  how- 
ever, the  receiver  claims  rights  or 
property  he,  in  such  case,  is  re- 
quired to  show  a  valid  appoint- 
ment, though  it  is  unnecessary  to 
show  each  step  taken  in  the  pro- 
ceeding. (See  Johnson  v.  Powers, 
21  Neb.  292,  32  N.  W.  62,  distin- 
guished.) Cf.  Beecher's  Estate, 
In  re  (Re  O'Connor,  65  Hun  620, 
19  N.  Y.  Supp.  971),  47  N.  Y.  St. 
Rep.  415;  Rockwell  v.  Merwin,  45 
N.  Y.  166. 

Where  a  receiver,  having  paid 
certain  claims  without  previous 
orders  of  court,  sought  to  have  his 
conduct  approved  by  an  amend- 
ment to  the  appointing  order  au- 
thorizing him  to  pay  debts  and 
directing  a  referee  to  examine  into 
payments  made  by  him,  the  motion 
was  granted  on  condition  that  the 
receiver  assume  the  burden  of 
showing  the  validity  of  the  claims 
and  that  he  permit  to  be  used  at 
the  hearing  evidence  taken  on 
former  hearing  though  it  was 
claimed  by  some  of  the  objecting 
creditors  that  this  evidence  would 
show  that  some  of  the  claims  were 
not  valid.  Kliger  v.  Rosenfeld,  130 
App.  Div.  421,  114  N.  Y.  Supp.  1006. 

A  receiver,  conducting  the  debt- 
ors business  and  having  had  au- 
thority to  borrow  a  definite  sum  of 
money,  having  purchased  goods  on 
credit  was,  when  there  were  not 
assets  sufficient  to  meet  the  bill, 
ordered  to  return  money  received 
by  him  under  an  order  granting 
him  compensation;  but  in  view  of 
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ment  may  have  been  improvidently  made,^  or  where  he 
has  dismantled  a  building  under  the  direction  of  the 
court  he  will  not  be  charged  with  the  value  of  the 
building.^ 

(d)  The  receiver's  account  will  be  surcharged  with  all 
losses  shown  by  shrinkage  of  assets  or  failure  to  collect 
assets  that  can  reasonably  be  shown  to  be  due  to  fraud  or 
carelessness  on  his  part.^  A  receiver's  account  will  be 
surcharged  with  additional  expenses  connected  with  the 
auditing  of  his  account  due  to  wrong-doing  or  careless- 
ness on  his  part."  Where  the  receiver  had  run  the  busi- 
ness at  a  loss  and  had  been  negligent  in  keeping  his 
accounts  so  that  he  did  not  know  from  time  to  time  the 
condition  of  affairs  and  there  was  a  resulting  large  in- 


the  special  circumstances  of  the 
matter,  was  not  made  personally 
liable  for  a  deficiency.  Haines  v. 
Buckeye  W.  Co.,  224  Fed.  289,  139 
C.  C.  A.  525. 

For  a  difference  between  this 
situation  and  one  when  the  re- 
ceiver operates  under  general  au- 
thority to  conduct  the  business  see 
Cake  V.  Mohun,  164  U.  S.  311,  41 
L.  Ed.  447,  17  Sup.  Ct.  100. 

Re  Home  Provident  Safety 
Fund  Assn.,  60  Hun  584,  15 
N.  Y.  Supp.  211,  39  N.  Y.  St. 
Rep.  437  (reversed  on  other 
grounds  but  sustained  in  this  par- 
ticular in  129  N.  Y.  288,  29  N.  E. 
323).  Cf.  Willis  v.  Sharp,  124 
N.  Y.  406,   26  N.  E.  974. 

3  In  passing  on  a  receiver's  ac- 
count, the  court  may  allow  him 
credit  for  a  sum  received  and  paid 
over  to  the  purchasers  of  the  as- 
sets of  the  insolvent  company, 
where  such  sum  represented  the 
proceeds  of  a  claim  which  may 
properly  be  deemed  a  part  of  the 
assets  purchased.    Commonwealth 


V.  Monongahela  Valley  Bank  of 
Duquesne,  239  Pa.  St.  254,  86  Atl. 
719. 

Palmer  v.  Truby,  136  Pa.  556, 
20  Atl.  516.  Where  a  receiver  has 
accounted  to  a  guardian  of  an  in- 
fant he  will  not  be  obliged  to  ac- 
count again  to  the  infant  on  his 
becoming  of  age.  Clavering's  Case, 
Prec.  Ch.  535;  Wildridge  v.  Mc- 
Kane,  2   Moll.   545. 

4  Roberts  v.  Letchworth,  127 
Ark.  490,  192  S.  W.  375. 

5  Tenth  Nat.  Bank  of  Philadel- 
phia v.  Smith  Const.  Co.,  242  Pa. 
269,  89  Atl.  76.  (Where  a  receiver 
has  been  shown  to  be  dishonest  no 
presumptions  in  his  favor  will  be 
indulged  in) ;  Covington  v.  Hawes- 
La  Anna  Co.,  245  Pa.  St.  73,  Ann. 
Cas.  1915D,  1254,  91  Atl.  514. 

See,  also.  Tenth  Nat.  Bank  v. 
Smith  Const.  Co.,  242  Pa.  St.  269, 
89  Atl.  76. 

6  Kronenthal  v.  Rosenthal,  144 
N.  Y.  Supp.  830;  Tenth  Nat.  Bank 
V.  Smith  Const.  Co.,  242  Pa.  269, 
89  Atl.  76;  Howard  v.  Gose,  112 
Va.   552,   72   S.  E.   140. 


PRESENTATIOX    AND    ADJUDICATION    OP    CLAIMS.  1717 

clebtedness  of  his  own  management,  without  funds  to 
meet  it  a  surcharge  was  ordered,  the  court  sajdng : 

''The  receivers  will  be  charged  with  the  available  assets 
which  came  into  their  hands  at  the  beginning  of  the  re- 
ceivership, including  accounts  receivable  and  material 
and  supplies,  as  determined  by  the  corrected  inventory, 
and  also  with  all  moneys  received  by  them  from  the  busi- 
ness outside  of  that.  They  will  be  credited  on  the  other 
hand,  with  the  disbursements  made,  the  uncollectable  ac- 
counts which  they  have  on  their  books,  and  other  undis- 
fjosable  assets.  In  order  to  meet  the  claims  of  creditors, 
they  will  be  further  surcharged  with  an  amount,  which, 
with  the  cash  on  hand  and  the  available  assets,  treated  as 
such,  will  be  sufficient  to  pay  in  full  the  unsecured  out- 
standing indebtedness  of  the  receivership  and  the  cost  of 
the  accounting  which  they  must  also  bear.  To  prevent 
misunderstanding,  it  may  be  well  to  note  in  this  connec- 
tion that  while  all  that  goes,  to  this  result,  this  is  particu- 
larly true  of  the  charge  of  mismanagement  in  running  the 
business  at  a  loss,  without  the  ordinary  checks  by  which 
it  would  have  been  prevented,  to  which  the  contracting  of 
the  unpaid  indebtedness,  without  anything  to  meet  it,  is 
directly  traceable,  and  which  is  thus,  of  itself,  sufficient 
to  sustain  the  surcharge  which  it  is  unfortunately  found 
necessary  to  make.  "'^ 

Surcharges  of  this  character  will  not  be  made,  however, 
unless  there  is  a  showing  of  fraud  or  culpable  negligence 
on  the  part  of  the  receiver.  If  it  is  claimed  that  the  re- 
ceiver has  negligently  failed  to  collect  assets  it  must  be 
shown  that  they  could  have  been  collected  if  he  had  been 
diligent.^    If  a  receiver,  with  proper  authorization,  pays 

TGutterson  &  Gould  v.  Lebanon  St.  Rep.  599,  118  N.  W.  683;  State 

Iron,  etc.,  Co.,  151  Fed.  72.  v.  Gerniania  Bank  of  St.  Paul,  106 

sNeel  V.  Carson,  18  Ky.  Law  Minn.  539,  118  N.  W.  686;  Lager- 
Rep.  691,  37  S.  W.  949;  Semple  v.  man  v.  Willius,  106  Minn.  539,  118 
Burke,    34    N.    D.    152,    157    N.   W.  "N.  W.  686. 

978;    State   v.   Germania  Bank   of  The  receiver  is  chargeable  with 

St.  Paul,  106  Minn.   164,  130  Am.  only  the  same  degree  of  discretion 
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a  claim  to  an  agent  of  a  creditor,  the  receiver  can  not  be 
held  to  account  because  the  agent  did  not  pay  the  full 
amount  to  the  creditor.^  A  receiver  who  has  appro- 
priated assets  of  the  corporation  makes  due  account 
thereof  when  he  charges  them  to  his  personal  account.^" 
And  where  he  has  paid  a  small  amount  of  interest  on 
a  .deficiency  judgment  in  a  mortgage  foreclosure  the 
court  will  not  require  him  to  restate  his  account  in  order 
to  ascertain  whether  he  might  have  paid  the  judgment 
before  interest  accrued  on  it.^^  But  if  he  deposits  the 
receivership  funds  to  his  own  private  account  he  will  be 
held  liable  for  interest  on  such  funds  so  deposited  by 
him.^-  He  is  required  to  so  use  the  property  of  the 
receivership  capable  of  profit  as  to  return  an  income  to 
the  receivership.^^  Where  he  makes  interest  he  is  liable 
for  it.i^ 


which  an  ordinarily  prudent  man 
exercises  in  his  own  affairs.  Thus 
he  will  not  be  chargeable  with  the 
rent  of  an  opera  house  which  he 
had  allowed  to  be  used  free  of 
charge  for  a  charitable  purpose  in 
accordance  with  the  former  prac- 
tice of  the  owners  in  conducting 
the  business.  McKennon  v.  Pente- 
cost, 8  Okla.  117,  56  Pac.  958. 

9  Adams  v.  Elwood,  123  App.  Div, 
649,  108  N.  Y.   Supp.   138. 

10  Zielian  v.  Baltimore  Plate  Ice 
Co.,  115  Md.  658,  81  Atl.  22. 

11  Stevens  v.  Hadfield,  196  111. 
253,  63  N.  E.  633,  affirming  90  111. 
App.  405. 

1-'  Manning  v.  Manning's  Ex'rs, 
1  Johns.  Ch.  (N.  Y.)  527;  Ratclifle 
V.  Graves,  1  Vern.  196;  Newton  v. 
Bennet,  1  Bro.  C.  C.  359;  Piety  v. 
Stace,  4  Ves.  Jr.  620;  Schieffelin 
V.  Stewart,  1  Johns.  Ch.  (N.  Y.) 
620,  7  Am.  Dec.  507;  Mlnuse  v. 
Cox,  5  Johns.  Ch.  (N.  Y.)  441,  447. 
9  Am.  Dec.  313;  Mumford  v.  Mur- 


ray, 6  Johns.  Ch.  (N.  Y.)  1,  17; 
Kellett  V.  Rathbun,  4  Paige  (N.  Y.) 
102,  110;  Ogilvie  v.  Ogilvie,  1 
Bradf.  (N.  Y.)  356;  Duffy  v.  Dun- 
can, 32  Barb.  (N.  Y.)  587,  593; 
affirmed  in  35  N.  Y.  187,  191; 
Lansing  v.  Lansing,  45  Barb. 
(N.  Y.)  182;  Re  Commonwealth 
Fire  Ins.  Co.,  32  Hun  (N.  Y.)  78; 
Radford  v.  Folsom,  55  Iowa  276, 
7  N.  W.  604;  Hicks  v.  Hicks,  3 
Atk.  274;  Hinckley  v.  Gilman,  C. 
&  S.  R.  Co.,  100  U.  S.  153,  25  L.  Ed. 
591. 

13  Utica  Ins.  Co.  v.  Lynch,  11 
Paige  (N.  Y.)  520. 

A  receiver  In  possession  of 
slaves  was  held  bound  to  make 
them  profitable,  and  if  they  were 
used  about  his  private  business  he 
was  liable  for  their  reasonable 
hire.  Battaile  v.  Fisher,  36  Miss. 
321.  Cf.  Hinckley  v.  Gilman,  C.  & 
S.  R.  Co.,  100  U.  S.  153,  25  L.  Ed. 
591. 

14  Potts  v.  Leighton,  15  Ves.  Jr. 
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Where  the  receiver  realizes  on  money  invested  by  him 
which  is  not  authorized  by  the  court,  he  is  responsible 
thcrefor.^^  He  has  no  right  to  deposit  the  trust  funds 
with  his  own  money  and  if  he  does  so  and  the  bank  fails, 
he  must  account  therefor.^^  A  receiver  is  not  liable  for 
speculative  profits  where  he  accounts  for  the  proceeds  of 
property.^'^ 

Where  the  receiver  is  ordered  to  invest  the  funds  in 
his  hands  in  a  certain  way  and  he  does  not  do  so,  he  is 
liable  for  interest.  It  may  be  stated  as  a  general  proposi- 
tion that  where  a  receiver  holds  money  in  his  hands  im- 
properly he  will  be  chargeable  with  interest. ^^ 

The  estate  is  entitled  to  both  interest  on  its  funds  in 
the  hands  of  the  receiver  and  profits  made  by  the  receiver 
through  private  transactions  connected  with  the  affairs  of 
the  receivership,  such  as  buying  claims  at  a  discount.^'-* 
When  a  receiver,  pursuant  to  an  agreement  made  with 
the  understanding  that  he  would  not  do  anything  to  the 
disadvantage  of  the  trust,  deposited  the  receivership 
funds  in  a  bank  that  became  surety  on  his  bond,  the  bank 
was  required  to  pay  interest  on  the  funds. -*^ 

The  receiver  in  respect  to  his  performance  of  the  trust 
must  comply  with  the  directions  of  the  court.  His  failure 
to  do  so  will  render  him  liable  to  be  charged  with  losses 

273;  Lonsdale  v.  Church,  3  Brace,  17  Demain   v.   Cassidy,   55   Miss. 

41;    V.  Jolland,   8   Ves.   Jr.  320. 

72;    Fletcher  v.   Dodd,    1   Ves.   Jr.  is  Harman  v.  Foster,  1  Hog.  31S; 

85;    Harrison   v.    Boydell,    6    Sim.  petnam  v.  Kirby,  4  Ir.  Eq.  320. 


211;   Shaw  v.  Rhodes,  2  Russ.  539. 
But  he  is  not  liable  for  interest 


A  receiver  is   not,  as  a   matter 


.. ,      ,  t  *     „+  +1,^  *„„„+  p„„^c,  of  course,  chargeable  with  Interest 

if  he  does  not  treat  the  trust  funds  '  * 

as     his     own.      Adair     County     v.  ^^  the  absence  of  special  circum- 

Ownby,  75  Mo.  282.  stances.     Crawford   v.   Fickey.   41 

,,^     ,,      .  ^        ,      ,       o  W.  Va.  544,  23  S.  E.  G62. 

15  Baldwin     v.     Crawford,     Z 

Chamb.  Ch.   (Ont.)   9.  lo  Roller  v.  Paul,  106  Va.  214,  55 

16  Wren  v.   Kirton,   11   Ves.   Jr.  S.  E.  558. 

377;    Massey  v.   Banner,   4    Madd.  •^'>  Stone     v.     St.     Louis     Union 

416;   Salway  v.  Salway,  2  Russ.  &  Trust  Co.,  183   Mo.  App.   2G1,  1G6 

M.  215.  S.  W.   1091. 
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occurring  from  liis  management  in  contravention  to  that 
of  the  directions  of  the  court.  Thus,  where  he  is  ordered 
to  loan  a  trust  fund,  and  take  bonds  and  trust  deed  in  his 
own  name,  at  six  per  cent  interest,  the  principal  to  be- 
come due  on  default  of  two  payments  of  interest  he  must 
be  held  liable  for  the  loss  of  an  investment  in  which  he 
took  notes  instead  of  bonds  at  eight  per  cent,  and  failed 
to  enforce  the  trust  deed  after  default  in  two  payments 
of  interest.-^ 

He  can  not  make  a  contract  which  is  effectual  against 
the  receivership  without  it  having  been  either  first 
authorized  or  subsequently  ratified  by  the  court.  Conse- 
quently he  must  use  discretion  in  not  entering  into  con- 
tracts which  will  afford  him  protection  as  against  the 
persons  with  whom  he  contracts.--  A  receiver  will  not, 
however,  be  chargeable  with  neglect  of  his  duties  so  as 


21  Carr's  Adm'r  v.  Morris,  85  Va. 
21,  6  S.  E.  613. 

This  too  though  no  bad  faith 
is  shown;  trustees  of  all  kinds 
investing  money  in  an  unauthor- 
ized security  are  responsible  for 
any  future  loss  traceable  to  their 
error. 

22  Lazear  v.  Ohio  Valley  Steel 
Foundry  Co.,  65  W.  Va.  105,  63 
S.  E.   772. 

Contracts  made  by  a  receiver 
for  sale  of  products  for  fixed 
period  are  within  equitable  con- 
trol of  court,  and  subject  to  modi- 
fication or  cancellation.  He  is  not 
authorized  under  an  order  direct- 
ing him  to  operate  a  manufactur- 
ing plant  and  sell  its  products  in 
regular  course  of  business,  to  bind 
the  receivership  by  a  contract  for 
the  sale  of  its  products  for  a 
period  beyond  the  period  of  the 
receivership.  Delbridge  v.  Kau- 
kauna  Fibre  Co.,  165  Wis.  435,  162 
N.  W.  478. 


An  ex  parte  order  without  notice 
to  interested  parties  directing  a 
receiver  to  pay  the  proceeds  of  a 
collection  to  claimant,  although 
a  protection  to  receiver,  is  not  a 
binding  adjudication  against  in- 
terested parties  to  the  extent  that 
it  can  not  subsequently  be  modi- 
fied. Pulver  V.  Commercial  Se- 
curity Co.  (Segerstrom  Piano  Mfg. 
Co.),  135  Minn.  2S6,  160  N.  W.  781. 

It  has  been  held  that  a  receiver 
of  corporation  does  not  become 
personally  liable  on  a  note  given 
without  authorization  in  absence 
of  fraud,  concealment,  or  intention 
or  agreement  to  assume  liability. 
In  re  Wilson's  Estate,  252  Pa.  St. 
372,  97  Atl.  453. 

It  would  seem  that  if  the  con- 
tract of  a  receiver  is  made  by 
order  of  court  it  is  binding  on  the 
estate,  and  upon  a  subsequent  re- 
ceiver. Farmers'  Loan  &  T.  Co. 
V.  Burlington  &  S.  W.  R.  Co.,  32 
Fed.  805. 
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to  be  charged  with  losses  where  an  order  of  court  was 
necessary  to  initiate  a  suit  and  the  court  failed  to  make 
the  order  although  requested  by  the  receiver.^^  Funds 
derived  from  litigations  directed  by  the  court  to  be 
prosecuted  and  remaining  in  his  hands  without  an  order 
of  court  in  respect- to  their  disposition  or  investment  are 
subject  to  such  disbursement  as  the  court  may  direct 
without  notice  to  the  receiver. ^^ 

§  614.     How  and  Where  Surcharges  Are  to  Be  Determined. 

The  surcharging  of  the  receiver  for  losses  in  the  re- 
ceivership occurring  by  reason  of  the  negligence  or  mis- 
conduct of  the  receiver  should  be  heard  by  the  court  ap- 
pointing him  and  in  the  receivership  proceeding  since 
that  court  alone  has  jurisdiction  of  the  matter.^  A  find- 
ing by  a  referee  appointed  by  the  receivership  court  to 
determine  the  question  whether  he  should  be  surcharged 
in  respect  to  his  account  for  losses  to  the  receivership 
will  not,  w^here  sustained  by  evidence^  be  disturbed  on 
the  hearing  of  a  motion  to  confirm  the  report  and  dis- 
charge the  receiver.-  An  order  confirming  a  receiver's 
account  can  not  be  attacked  collaterally.^ 

23  Where  after  the  appointment      sue   to   recover  the   subscriptions, 
of  a  receiver  for  a  corporation,  the      Strauss  v.  Casey  Machine  &  Sup- 
court   directed   that   suits    against      ply  Co.  (N.  J.),  66  Atl.  958. 
stockholders     upon     their     stock  .^  United  States  Blowpipe  Co.  v. 

subscriptions  be  held  in  abeyance      gpencer,   61  W.  Va.   191,   56  S.  E. 

345. 


1  State    V.    Germania   Bank,    103 
Minn.  129,  114  N.  W.  651. 


until    the    determination   of   other 
suits  against  purchasers  and  there- 
after, although  the  receiver  called 
the  question  to  the  court's  atten- 
tion, no  order  was  made  thereon  -  Strauss    v.    Casey    Machine    & 
and  he  was  unable  to  enforce  such      Supply  Co.,  68  Misc.  Rep.  474,  124 
liabilities  without  an  order  of  the      ^-  Y.  Supp.  32. 
court,  he   will  not  be   chargeable          3  Ward  v.  Schlosser,  111  Md.  528, 
with  neglect  of  duty  in  failing  to      75  Atl.  116. 


CHAPTER  XXI. 

FEES  AND  EXPENSES  OF  THE  RECEIVERSHIP. 

1.   Fees  and  Expenses  of  the'  Receiver, 
§  615.     General  Right  of  Receiver  to  Compensation. 

"It  is  well  settled  that  when  many  persons  have  a 
common  interest  in  a  trust  property  or  fund,  and  one  of 
them,  for  the  benefit  of  all  and  at  his  own  cost  and  ex- 
pense, brings  a  suit  for  its  preservation  or  administra- 
tion, the  court  of  equity  in  which  the  suit  is  brought  will 
order  that  the  plaintiff  be  reimbursed  his  outlay  from  the 
property  of  the  trust  or  by  proportional  contribution 
from  those  who  accept  the  benefits  of  his  efforts."^ 

One  application  of  this  equity  rule  to  receivership  cases 
is  the  proposition  that  when  a  receiver  has  been  duly 
and  regularly  appointed  and  has  faithfully  performed 
the  duties  of  his  trust  he  is  entitled  to  receive  a  compen- 
sation out  of  the  common,  or  trust,  fund  that  has  come 
into  his  possession.-  The  fee  must  be  paid  out  of  the 
fund  even  though  it  is  insufficient  to  pay  in  full  claims, 
even  secured  by  the  fund,  of  those  who  are  regularly 

1  Grier  v.  Union  N.  L.  Ins.  Co.,  tors  and  subsequently  remaining 
217  Fed.  293;  citing:  Trustees  v.  in  charge  after  its  purcliase  by  the 
Greenough,  105  U.  S.  527,  26  L.  Ed.  creditors  with  the  power  to  sell, 
1157;  Central  Rd.  v.  Pettus,  113  acquires  no  lien  upon  the  prop- 
U.  S.  116,  28  L.  Ed.  915,  5  Sup.  Ct.  erty  or  its  proceeds  for  his  com- 
387;  Hobbs  v.  McLean,  117  U.  S.  pensation  and  a  settlement  be- 
567,  29  L.  Ed.  940,  6  Sup.  Ct.  870.  tween  the  creditors  releasing  the 

2  Berry  v.  Rood,  209  Mo.  662,  108  fund  derived  from  the  sale  re- 
S.  W.  22;  State  v.  State  Bank  &  vokes  his  agency.  Rowe  v.  Rand, 
Trust   Co.,   36   Nev.    526,   137   Pac.  Ill  Ind.  206,  12  N.  E.  377. 

400;   In  re  Atlas  Iron  Const.  Co.,  A  master  in  chancery,  acting  as 

19  App.  Div.  415,  46  N.  Y.  Supp.  receiver,  acts   in   a   distinct   char- 

467;   Hulings  v.  Jones,  63  W.  Va.  acter,  and  is  entitled   to  compen- 

696,  60  S.  E.  874.  sation     as     receiver.       Arthur     v. 

A  receiver  acting  on  a  fixed  com-  Master    in    Equity,    1    Harp.    Eq. 

pensation   as   the   agent   of   credi-  (S.  C.)  47. 

(  1722  ) 
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before  the  court  as  parties  to  the  proceedings  and  who 
have  consented  to  or  been  benefited  by  the  receivership.^ 
Though  the  defendant  offered  to  bond  against  the  re- 
ceivership, if  his  proposition  was  not  accepted  his  inter- 
est in  the  fund  is  nevertheless  liable  for  its  proportion  of 
the  fee,  since  the  plaintiff  could  not  be  compelled  to  ac- 
cept the  bond  as  a  substitute  for  the  receivership.^  The 
receiver  is  entitled  to  compensation  from  the  fund  even 
though  he  is  personally  interested  in  the  fund  as  a  party,^ 
although  in  such  cases  the  court  requires  the  party  to 
serve  without  compensation  as  a  condition  of  appoint- 
ment. A  receiver  may  not,  however,  pay  out  of  the  fund 
an  expense  of  his  own  personal  and  private  business, 
even  though  it  had  been  the  practice  of  the  defendant, 
prior  to  the  receivership,  to  pay  the  expense  as  a 
gratuity.*' 


3  Strain  v.  Palmer,  159  Fed.  628, 
86  C.  C.  A.  618;  Knickerbocker 
Trust  Co.  V.  Green  Bay  Phosphate 
Co.,  62  Fla.  519,  56  So.  699;  V^est- 
ern  Beet  Sugar  Co.,  20  Ida.  235, 
118  Pac.  296;  Stacy  v.  McNicholas, 
76  Or.  167,  144  Pac.  96,  148  Pac. 
67. 

4  Jefferson  F.  I.  Co.  v.  Bierce  & 
Sage,  183  Fed.  588. 

■■;  Cecil  V.  Clark,  69  W.  Va.  641, 
72   S.   E.   737. 

A  partner  or  co-owner  who  is 
appointed  receiver  on  his  own  ex 
l.arte  application  is  not  entitled  to 
compensation  for  his  services. 
Brien  v.  Harriman,  1  Tenn.  Ch. 
467.  Bartelt  v.  Smith,  145  Wis.  31, 
Ann.  Cas.  1912A,  1195,  129  N.  W^. 
782. 

A  receiver  who  is  an  interested 
party  appointed  by  agreement  of 
the  parties  on  a  representation  to 
the  court  that  the  salary  of  the 
former  receiver  would  thereby  be 


saved,  and  who  made  no  claim  for 
compensation  while  in  office,  will 
not  be  allowed  any  salary,  although 
when  he  took  the  place  he  thought 
the  estate  would  soon  be  settled 
up  without  much  labor,  but  was 
disappointed  in  this  respect,  and 
the  court  had  no  notice  of  the  ex- 
pectation. Steel  V.  Holladay,  19 
Or.  517,  25  Pac.  77. 

There  is  no  inflexible  rule  that 
a  trustee  can  be  appointed  re- 
ceiver only  upon  the  condition  of 
receiving  no  remuneration,  but 
the  question  is  within  the  discre- 
tion of  the  court.  Re  Bignell 
[1S92],  1  Ch.  59. 

The  fact  that  the  order  appoint- 
ing a  receiver  provides  for  no  re- 
muneration does  not  preclude  the 
court  from  granting  remuneration. 
Bignell  v.  Chapman  [1892],  1  Ch. 
59,  61  L.  J.  Ch.  334,  66  L.  T.  36,  40 
Week.  Rep.  305. 

0  Appeal  of  Pramuk,  250  Pa.  St. 
45,  95  Atl.  326. 
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§  616.     Effect  Where  Receivership   Fund  Insufficient  to  Pay 
Compensation. 

When  the  receiver  is  duly  and  regularly  appointed  and 
the  applicant  is  successful  in  the  litigation,  showing  that 
lie  was  entitled  to  the  receivership,  the  receiver's  fee 
must  come  out  of  the  property;  and  if  the  proceeds  of 
the  property  are  insufficient  to  pay  the  fee,  it  can  not 
be  taxed  against  the  applicant.  Although  the  applicant 
is  responsible,  in  a  sense,  for  the  appointment  of  the 
receiver,  the  latter,  after  the  appointment,  is  not  the 
agent  of  the  applicant  nor  in  any  manner  under  his  con- 
trol. If  the  receiver  incurs  expenses  that  consume  the 
proceeds  of  the  property  and  leaves  nothing  to  pay  the 
receiver  or  reimburse  him  for  personal  expenditures  in 
connection  with  his  services,  the  applicant  is  not  respon- 
sible for  the  situation  and  can  not  be  taxed  for  the  benefit 
of  the  receiver,  or  for  any  of  the  creditors  of  the  re- 
ceiver.^    But  where  the  court  still  has  jurisdiction  of 


1  Atlantic  Trust  Co.  v.  Chap- 
man, 208  U.  S.  360,  28  Sup.  Ct. 
406,  52  L.  Ed.  528,  13  Ann.  Cas. 
1155.  This  was  a  case  of  a  mort- 
gage foreclosure  receivership  over 
the  property  of  a  public  service 
corporation  supplying  water  and 
light.  The  income  during  the  re- 
ceivership was  exhausted  by  the 
expenses  of  operation  and  the  pro- 
ceeds of  the  property  on  sale  was 
insufflcient  to  pay  many  of  the 
debts  of  the  receiver  and  such 
portions  of  the  receiver's  fees  and 
personal  expenditures  as  had  not 
been  paid  by  interlocutory  orders 
during  the  receivership.  In  the 
circuit  court's  decision  Judge 
;Morrow  suggested  that  the  only 
remedy  against  such  a  situation 
was  to  require  the  plaintiff,  as  a 
condition  for  obtaining  a  receiver, 
to  furnish  a  bond   conditioned  to 


meeting  the  expenses  if  the  prop- 
erty proved  inadequate  for  that 
purpose.  The  circuit  court  of  ap- 
peals reversed  Judge  Morrow 
(Chapman  v.  Atlantic  Trust  Co., 
119  Fed.  257,  56  C.  C.  A.  61),  and 
in  turn  was  reversed  by  the  Su- 
preme Court.  See,  also,  to  the 
same  effect,  Farmers'  Loan  & 
Trust  Co.  V.  Oregon,  etc.,  R.  Co., 
31  Or.  237,  65  Am.  St.  Rep.  822,  38 
L.  R.  A.  424,  48  Pac.  706. 

A  receiver  takes  the  property 
subject  to  liens  upon  it  and  upon 
sale  of  the  property  the  proceeds 
constitute  the  fund  out  of  which 
primarily  his  compensation  is 
paid.  If  no  fund  is  created,  he 
may  not  obtain  any  compensation, 
it  being  what  is  called  a  "dry  re- 
ceivership," but  the  complainant 
may  be  compelled  to  give  a  bond 
to  secure  the  fees  of  the  receiver 
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the  receiversliip,  to  whom  property  has  been  turned  over, 
it  may  require  the  return  of  sufficient  funds  to  pay  the 
receivership  expenses.^ 


§  617.     Allowance  of  Disbursements. 

The  receiver  is,  of  course,  entitled  to  be  paid  for  his 
reasonable  disbursements  on  behalf  of  the  receivership^ 
such  as  clerical  help,  auditing  expenses,  traveling  ex- 
penses and  the  like,  provided  such  disbursements  are 
issued  for  purposes  within  the  scope  of  the  receivership.- 


whom  the  court  appoints.  Lem- 
beck  V.  Jarvis  Terminal,  etc.,  Co., 
58  N.  J.  Eq.  352,  59  Atl.  565. 

The  practice  suggested  by  Judge 
Morrow  in  Chapman  v.  Atlantic 
Trust  Co.,  119  Fed.  257,  56  C.  C.  A. 
61,  that  provisions  should  be  made 
at  the  time  of  appointing  a  re- 
ceiver in  a  suit  to  foreclose  a  mort- 
gage securing  bonds  for  the  pay- 
ment of  or  security  for  the 
amount  of  the  expenses  of  the  re- 
ceivership, and  for  the  redemp- 
tion of  such  receiver's  certifi- 
cates, which  might  be  issued 
by  him  in  the  event  that  the  re- 
ceivership fund  should  prove  to 
be  insufficient,  is  certainly  a  wise 
and  sound  practice,  and  one  which 
would  not  result  in  bringing 
courts  into  the  humiliating  position 
of  being  instrumental  in  having  a 
receiver  perform  long  and  ardu- 
ous services  without  proper  com- 
pensation. 

But  in  this  connection  see 
Farm_ers'  Nat.  Bank  v.  Backus,  74 
Minn.  264,  77  N.  W.  142,  to  the 
effect  that  the  receiver  may  look 
to  the  parties  for  reimbursement 
under  such  circumstances. 

Where  the  complainant  in  mort- 
gage foreclosure  nominates  and 
procures   a   certain   person   to   be 


appointed  receiver,  he  must  bear 
the  loss  caused  by  his  defalcation 
and  the  insufficiency  of  his  sure- 
ties. Sorchan  v.  Mayo,  50  N.  J.  Eq. 
288. 

2  Orchard  v.  National  Exch. 
Bank,  121  Mo.  App.  338,  98  S.  W. 
824. 

1  Northern,  etc.,  Ry.  Co.  v.  Hop- 
kins, 87  Fed.  505,  31  C.  C.  A.  94; 
Knickerbocker  Trust  Co.  v.  Green 
Bay  Phosphate  Co.,  62  Fla.  519,  56 
So.  699;  Commercial  Trust  Co.  v. 
Idaho  Brick  Co.,  25  Ida.  755,  139 
Pac.  1004;  Ruprecht  v.  Henrici, 
127  111.  App.  350;  Knickerbocker  v. 
McKindley  Coal,  etc.,  Co.,  172  111. 
535,  64  Am.  St.  Rep.  54,  50  N.  E. 
330;  Ellis  v.  Boston,  etc.,  R.  Co., 
107  Mass.  1;  Campbell  v.  Charles- 
ton St.  Ry.  Co.,  73  W.  Va.  493,  SO 
S.  E.  809. 

2  The  premium  on  a  receiver's 
bond  is  a  proper  charge  for  the 
expense  of  administration  of  the 
receivership.  Sullivan  Timber  Co. 
V.  Black,  159  Ala.  570,  48  So.  870. 

Expenses  of  a  stenographer  may 
be  allowed.  Sullivan  Timber  Co. 
V.  Black,  159  Ala.  570,  48  So.  870. 

Expenses  of  an  expert  accoun- 
tant will  be  ordered  paid  by  the 
receiver  where  a  large  sum  was 
realized   to  the  receivership   fund 
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Thus  the  receiver  may  be  allowed  counsel  fees  incurred 
outside  of  the  jurisdiction.^ 

But  he  will  not  be  allowed  for  disbursements  for  ser- 
vices which  he  should  perform  himself  or  which  are  not 
within  the  scope  of  the  receivership. 

Thus  he  will  not  be  allowed  for  services  performed  by 
the  president  of  the  receivership  corporation  where  the 
services  were  of  a  character  Avhich  he  should  have  per- 
formed himself.^  And  disbursements  for  attorneys'  fees 
in  promoting  a  plan  or  reorganization  of  the  corporation 
will  not  be  allowed.^ 


§  618.     Nature   of  the   Compensation   as   Costs   and  Judicial 
Character  of  Duty  of  Fixing  Them. 

The  compensation  of  the  receiver  is  part  of  the  costs 
of  the  litigation.^  As  costs  they  are  not,  however,  "the 
ordinary  fees  of  officers,  commonly  designated  as  court 


therebJ^  Sands  v.  E.  S.  Greely  & 
Co.,  83  Fed.  772. 

But  see  German  Nat.  Bank  v. 
Young,  114  Ark.  370,  169  S.  W. 
1178,  where  an  allowance  of  addi- 
tional compensation  for  the  re- 
ceiver's bookkeeper  held  improper. 

In  order  to  be  repaid  for  dis- 
bursements paid  to  custodians  it 
must  be  shown  that  they  were 
reasonably  necessary.  In  re  Tisch, 
202  Fed.  1018. 

A  receiver  may  be  authorized 
by  the  court  to  employ  a  broker 
to  sell  the  property  of  the  defen- 
dant, and  if  no  special  compensa- 
tion is  agreed  upon  the  court  will 
decree  a  reasonable  amount  as 
compensation.  Seward  v.  M.  Sew- 
ard &  Son  Co.,  91  Conn.  190,  99 
Atl.  887. 

A  receiver  is  not  entitled  to  be 
reimbursed  for  the  expenses  of  a 
trip  to  a  foreign  country  to  prose- 
cute proceedings  there  for  the  re- 


covery of  property  belonging  to 
the  receivership  unless  authorized 
by  the  court,  but  if  the  proceed- 
ings are  successful  by  reason  of 
such  trip,  the  court  will  not  allow 
the  receivership  to  obtain  the 
benefits  of  it  without  also  paying 
the  expenses,  even  though  not  au- 
thorized by  the  court  in  advance 
of  the  trip.  Malcolm  v.  O'Cal- 
laghan,  3  My.  &  Cr.  52,  40  Eng. 
Reprint  844. 

3  Strauss  v.  Casey  Machine,  etc., 
Co.   (N.  J.),  66  Atl.  958. 

■i  Jost  V.  Bennett,  123  Cal.  424, 
56  Pac.  43. 

5  Deputy  V.  Delmar,  etc.,  Mfg. 
Co.,  70  Del.  Ch.  101,  85  Atl.  669. 

1  Petersburg  Sav.  &  I.  Co.  v. 
Dellatorre,  70  Fed.  643,  7  C.  C.  A. 
310;  McReynolds  v.  Brown,  121  111. 
App.  261;  St.  Paul  Title  Ins.  &  T. 
Co.  V.  Diagonal  Coal  Co.,  95  Iowa 
551,  64  N.  W.  606;  St.  Louis  Union 
Trust  Co.  V.  Texas  Southern  Ry. 
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costs,  ascertained  by  reference  to  statute,  collectable  by 
fee  bill,  and  recoverable  under  an  ordinary  judgment  for 
costs  against  a  losing  party.  It  involves  matters  of  com- 
pensation, not  fixed  and  determined  by  statute,  but  such 
as  require  judicial  investigation  and  determination.  "- 
For  this  reason,  as  well  as  for  the  reason  that  the  re- 
ceiver is  an  officer  of  the  court,  it  is  the  peculiar  province 
of  the  receivership  court  to  fix  the  compensation.^  Other 
consequences  follow,  also,  from  the  fact  that  the  fixing 
of  the  fees  is  a  judicial  matter,  as,  for  instance,  all 
parties  interested  are  entitled  to  notice  and  a  hearing  on 


Co.,  59  Tex.  Civ.  157,  126  S.  W.  296; 
Kilpatrick  v.  Horton,  15  Wyo.  501, 
89   Pac.  1035. 

A  receiver  of  a  corporation  is 
entitled  to  compensation  out  of 
the  funds  which  come  into  his 
hands  as  receiver,  although  his 
appointment  is  revoked  on  appeal, 
both  in  the  absence  of  a  statute 
on  the  subject  and  under  Sayles' 
Tex.  Civ.  Stat.  Supp.  art.  1466, 
providing  that  all  moneys  that 
come  into  the  hands  of  a  receiver 
as  such  shall  be  first  applied  to 
the  "payment  of  all  court  costs 
of  the  suit."  Espuela  Land  &  C. 
Co.  v.  Bindle,  11  Tex.  Civ.  App. 
262,  32  S.  W.  582. 

The  fees  of  a  receiver  are  a 
charge  on  the  funds  which  have 
come  into  his  possession.  Beck- 
with  V.  Carroll,  56  Ala.  12;  Hopfen- 
sack  V.  Hopfensack,  61  How.  Pr. 
498. 

Sometimes  the  reasons  assigned 
for  giving  such  priority  to  the  fees 
of  the  receiver  are  that  they  are 
part  of  the  costs  of  the  suit  in 
which  he  is  appointed.  Wilson 
Cotton  Mills  V.  Randleman  Cotton 
Mills,  115  N.  C.  475,  20  S.  E.  770. 


2  Brock  V.  Rudug  (Ind.  App.), 
119  N.  E.  491. 

3  Stuart  V.  Boulware,  133  U.  S. 
78,  33  L.  Ed.  568,  10  Sup.  Ct.  242; 
Magee  v.  Cowperthwaite,  10  Ala. 
966;  Hall  v.  Stubb,  126  Ga.  521,  55 
S.  E.  172;  Lichtenstein  v.  Dial,  68 
Miss.  54,  8  So.  272;  Berry  v.  Rood, 
225  Mo.  85,  123  S.  W.  888;  Cutter  v. 
Pollock,  4  N.  D.  205,  50  Am.  St. 
Rep.  644,  25  L.  R.  A.  377,  59  N.  W. 
1062.  (The  receiver's  fees  are  not 
to  be  settled  by  the  clerk  of  the 
court.) 

It  is  improper  to  direct  a  re- 
ceiver to  fix  his  own  compensa- 
tion as  receiver,  since  it  delegates 
to  the  receiver  the  duties  of  the 
court.  Briggs  v.  Reynolds,  176 
111.  App.  420. 

Notwithstanding  the  statute  au- 
thorizing the  superintendent  of 
the  insurance  department  to  fix 
the  compensation  of  receivers  of 
insolvent  life  insurance  companies, 
the  court  will  supervise  the  deci- 
sion of  the  superintendent;  espe- 
cially where  the  superintendent 
fixes  a  rate  of  allowance  before 
the  completion  of  the  services. 
Attorney  General  v.  North  Ameri- 
can L.  Ins.  Co.,  89  N,  Y.  94. 
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the  matter;*  evidence  as  to  what  would  be  a  reasonable 
amount  should  be  received,'''  the  burden  of  proof  being 
on  the  receiver  f  finding  of  fact  should  be  made,  as  in 


4  state  V.  state  Bank  &  Trust 
Co.,  37  Nev.  55,  139  Pac.  505,  re- 
hearing denied,  142  Pac.  627, 
(the  notice  must  be  as  provided 
by  statute) ;  State  v.  Langan,  37 
Nev.  91,  139  Pac.  514,  142  Pac.  631; 
Attorney  General  v.  North  Ameri- 
can L.  Ins.  Co.,  89  N.  Y.  94. 

Speaking  of  this  matter,  and 
quoting  from  a  decision  concern- 
ing the  allowance  of  fees  to  an 
administrator  (In  re  Sullivan's 
Estate,  36  Wash.  217,  78  Pac.  945), 
the  court  said:  "If  an  adminis- 
trator sliall  pay  money  to  himself 
for  his  own  services  pending  the 
course  of  administration,  without 
due  hearing  upon  notice,  he  must 
do  so  at  his  peril,  for  the  court 
can  enter  no  orders  or  judgment 
that  will  protect  him  until  the 
interested  parties  are  before  it, 
or  until  they  have  been  properly 
notified.  If  the  court  assumes  to 
act  in  an  ex  parte  manner,  it  can 
amount  to  no  more  than  a  mere  ad- 
visory act,  and  the  administrator 
who  pays  money  to  himself  in 
pursuance  thereof  must  do  so 
knowing  that  the  matter  can  not 
be  finally  and  judicially  determined 
until  all  interested  persons  are  be- 
fore the  court,  or  until  they  have 
been  duly  notified,"  and  the  mat- 
ter being  an  appeal  from  an  order 
fixing  fees  on  an  ex  parte  appli- 
cation, it  was  held  that  the  ap- 
pellate court  could  not,  on  hearing 
the  appeal,  fix  the  fees  because 
that  would  be  to  do  so  without  giv- 
ing all  parties  proper  notice  and 
an  opportunity  to  be  heard:    Col- 


kett  V.  Hammond,  101  Wash.  416, 
172  Pac.  548. 

5  Burrows  v.  Merrifield,  148  111. 
App.  594;  judgment  affirmed,  243 
111.  362,  90  N.  E.  750;  Heffron  v. 
Rice,  40  111.  App.  244. 

In  re  Magner,  173  Iowa  299,  155 
N.  W.  317.  The  court  may  take 
into  consideration  its  own  personal 
knowledge  of  the  services  ren- 
dered and  their  reasonable  value. 

The  receiver  having  submitted 
the  question  of  fees  for  decision 
and  decision  having  been  ren- 
dered, it  is  a  matter  of  discretion 
with  the  court  to  reopen  the  hear- 
ing for  the  purpose  of  giving  the 
receiver  opportunity  to  offer  addi- 
tional evidence.  Wilder  v.  Co- 
operative Distilling  &  Rectifying 
Co.,  136  111.  App.  359;  Goodman  v. 
Wilder,  234  111.  362,  84  N.  E.  1025. 

Under  a  Kentucky  statute  pro- 
viding that  a  receiver  should  file 
an  affidavit  setting  forth  the  num- 
ber of  days  he  had  acted  before 
an  order  could  be  made  allowing 
him  compensation,  it  was  held  that 
while  an  order  made  before  such 
filing  was  erroneous,  it  was  not 
void.  Stockholders'  First  Nat. 
Bank  v.  First  State  Bank's  Re- 
ceiver, 163  Ky.  790,  174  S.  W.  473. 

On  appeal,  the  court  can  not 
determine  that  the  amount  al- 
lowed is  improper  in  the  absence 
of  the  evidence  from  the  record. 
Shannon  v.  Shepard  Mfg.  Co.,  230 
Mass.  224,  119  N.  E.  768. 

6  In  re  Magner,  173  Iowa  299,  155 
N.  W.  317;  Commonwealth  v, 
Monongahela  Valley  Bank  of  Du- 
quesne,  239  Pa.  254,  86  Atl.  719. 
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any  otlier  judicial  decision.'^  A  final  order  fixing  the 
receiver's  compensation  is  appealable.  Speaking  on  tliis 
point  the  Supreme  Court  of  Ohio  said  :^ 

''We  hold  that  the  term  'trial,'  as  used  in  the  consti- 
tution, is  broad  enough  to  include  any  judgment,  final 
order,  or  decree,  not  interlocutory  in  its  nature,  affecting 
the  substantial  rights  of  a  party  to  a  chancery  suit.  In 
the  instant  case,  the  order  was  made,  it  is  true,  after 
judgment  had  been  rendered  on  the  issues  defined  by  the 
original  pleadings  in  the  case;  but  it  was  of  such  char- 
acter as  to  affect  substantially  the  interests  of  all  parties 
to  the  record,  and  especially  those  creditors,  large  in 
number,  with  claims  totaling  over  a  million  dollars,  who, 
while  not  formal  parties,  were  in  fact  the  real  parties  in 
interest.  We  ascertain  that,  in  the  matter  of  making 
the  order  fixing  the  receiver's  compensation,  a  regular 
hearing  was  had,  testimony  pro  and  con  was  offered, 
arguments  of  counsel  were  heard,  and  the  entry  of  allow- 
ance states  as  a  fact  that  the  court  'after  due  considera- 
tion' made  the  order  in  question.  This  order  certainly 
had  all  the  elements  of  a  judgment.  We  feel  that  we  are 
not  doing  violence  to  the  root-meaning  of  the  term  '  trial ' 
by  holding  that  the  proceedings  so  had  would  constitute 
a  judicial  investigation  and  determination  of  an  issue 
that  arose  during  the  progress  of  the  administration  of 
tlie  trust,  ancillary,  it  is  true,  to  the  main  issues,  but  im- 
portant and  indeed  necessary  to  finally  determine  the 
rights  of  the  interested  parties.  It  must  be  conceded  that 
the  order  of  the  court  finally  disposed  of  a  particular  in- 
dependent issue  that  arose  in  the  case.  It  is  the  peculiar 
function  and  attribute  of  an  equitable  proceeding  that  by 
it  the  chancellor  is  enabled  to  deal  with  the  entire  sub- 
ject-matter and  to  ascertain  and  determine  the  riglits  of 
parties  which  relate  to  and  concern  it,  but  which  arc 

7  Robinson  v.  Ruprecht,  147  111.  "*  Thompson  v.  Denton,  95  Ohio 

App.  646.  St.  333,  116  N.  E.  452. 
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wliolly  independent  of  other  matters  and  issues  involved 
in  the  proceedings. 

''The  order  so  made  was  in  no  sense  interlocutory  in 
its  nature,  and  consequently  the  judgment  that  is  to  be 
entered  in  this  case  will  in  no  wise  sanction  interminable 
appeals  of  questions  arising  in  the  course  of  the  hearing 
of  a  chancery  case  of  this  or  any  other  character. 

''It  is  claimed  that  'proceedings  in  relation  to  the  ap- 
pointment and  removal  of  receivers  are  special  proceed- 
ings under  the  code,  from  which  no  appeal  lies.' 

"This  contention  can  not  be  held  to  be  sound  in  view 
of  the  holding  of  this  court  in  the  case  of  Wagner  v. 
Armstrong,  et  al.,  supra.  This  court  denied  the  conten- 
tion made  in  that  case  that  since  partition  was  a  special 
statutory  proceeding  it  no  longer  retained  its  chancery 
nature  and  was  therefore  not  appealable  under  the  new 
constitution. 

"It  is  claimed  that  there  v^ere  no  proper  parties  before 
the  court  of  appeals,  the  particular  point  raised  being 
that  the  appellee  [receiver]  was  not  a  party  to  the  action 
in  the  common  pleas  court,  and  is  not  a  party  to  the 
proceedings  on  appeal.  .  .  .  The  appeal  here  was 
prosecuted  by  parties  to  the  action,  that  is,  parties  orig- 
inally, or  made  so  on  application  to  the  court  before  the 
order  complained  of  was  entered. 

"While  it  is  true  that  the  appellee  was  never  formally 
made  a  party  to  the  suit,  we  hold,  however,  that  for  the 
purposes  of  this  proceeding  the  entry  of  June  26,  1914, 
appointing  appellee  receiver  of  the  assets  of  the  corpo- 
ration, made  him  a  party  to  the  action.  The  distinction 
between  such  an  officer  of  the  court,  on  the  one  hand,  and 
an  attorney,  witness,  or  a  master  commissioner,  on  the 
other,  is  too  marked  to  call  for  elaboration.  If  the  re- 
ceiver was  not,  in  the  larger  sense,  a  party  to  the  action, 
then  the  creditors  had  no  representative  in  court.  It  is 
the  more  rational  view,  we  think,  that  he  was  very  much 
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in  court,  the  very  arm  of  the  court,  and  the  representative 
of  creditors,  the  alter  ego  of  the  company  itself.'' 

Pursuant  to  this  reasoning,  an  order  of  the  Court  of 
Appeal  dismissing  an  appeal  from  an  order  fixing  a  re- 
ceiver's compensation,  on  the  ground  that  such  an  order 
was  not  appealable  was  reversed  and  the  Court  of  Ap- 
peals was  instructed  to  entertain  the  appeal.^  An  appeal 
from  an  order  made  after  hearing  and  on  notice,  the  ap- 
pellate court  may,  if  it  considers  that  the  lower  court 
has  erred  in  assessing  the  compensation,  itself  direct  the 
amount  to  be  allowed. ^*^ 


§619.    When  to  Be  Paid— Right  of  Court  to  Award  Partial 
Allowances  on  Account. 

When  receivers  should  be  paid  is  within  the  discretion 
of  the  court. ^    If  the  condition  of  the  estate  is  sufficiently 


9  In  Grant  v.  Superior  Court,  106 
Cal.  324,  39  Pac.  604,  the  Supreme 
Court  refused  a  writ  of  prohibi- 
tion restraining  the  trial  court 
from  maliing  an  order  fixing  the 
compensation  of  a  receiver  in  an 
action  pending  before  it.  The 
court  said:  "Such  an  order  can 
not  by  itself  injure  any  one;  but 
if,  in  addition  to  the  order  fixing 
the  amount,  the  court  should  or- 
der it  paid  out  of  funds  in  the  re- 
ceiver's hands,  such  order,  under 
whatever  name  it  might  be  des- 
ignated, would  be  a  final  judg- 
ment upon  a  collateral  matter 
arising  out  of  the  action,  and, 
would  be  appealable  by  any  party 
interested  in  the  fund." 

See,  also.  Shannon  v.  Shepard 
Mfg.  Co.,  230  Mass.  224,  119  N.  E. 
768;  Martin  v.  Martin,  14  Or.  165, 
12    Pac.    234. 

An  order  made  on  an  ex  parte 
hearing    fixing    the    compensation 


of  a  receiver  upon  his  resignation 
is  appealable  at  the  instance  of  his 
successor.  Calkett  v.  Hammond, 
172  Pac.  548.  The  court,  in  this 
matter,  said:  "The  orders  are 
entered  in  the  form  of  solemn 
judgments  of  the  court.  They 
show  that  testimony  was  heard; 
that  the  court  made  findings  that 
the  amounts  were  reasonable,  and 
unqualifiedly  commanded  their 
payment.  They  bear  no  evidence 
that  they  were  entered  as  mere 
interlocutory  orders,  subject  to  fu- 
ture review  by  the  court  upon  a 
full  hearing  when  all  parties 
should  be  before  it." 

1"  Finlay  v.  Louisiana  Irriga- 
tion, etc.,  Co.,  141  La.  1069,  76  So. 
202;  Face  v.  Hall,  183  Mich.  22, 
148  N.  W.  777;  Butte  Miner  Co.  v. 
M.  J.  Connell  Co.,  54  Mont.  78,  166 
Pac.  296;  Crawford  v.  Seattle,  etc., 
R.  Co.,  102  Wash.  386,  173  Pac.  32. 

1  Northrup  Nat.  Bank  v.  Varner, 
82  Kan.  691,  109  Pac.  394. 
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known  at  the  time  of  the  appointment  to  warrant  it  a 
provisional  monthly,  or  other  periodic,  allowance  may 
then  be  made.-  Interlocutory  orders  may  be  made  from 
time  to  time  allowing  partial  payments  for  services 
already  rendered.^  The  matter  of  fixing-  the  full  com- 
pensation belongs  with  the  settlement  of  the  final  account* 
and  at  that  time  all  interlocutory  orders  for  partial  pay- 
ments are  reviewable.^ 

§  620.    Amount  of  Receiver's  Fee  Largely  a  Matter  of  Dis- 
cretion. 

In  many,  if  not  most,  jurisdictions  there  is  no  statute 
to  direct  or  aid  the  court  in  fixing  the  amount  of  the  fee, 
or  compensation,  to  be  allowed  a  receiver.  In  some  in- 
stances there  is  a  statute  to  the  effect  that  the  compen- 
sation shall  be  such  reasonable  sum  as  the  nature  of  the 
case  justifies.^  It  is  evident  that  such  a  statute  is  not  of 
much  aid  to  a  court  and  is  nothing  more  than  a  codifi- 
cation of  what  any  court  w^ould  say  without  reference  to 
any  statute.-    When  thus  left  to  their  own  resources  in 

2  Butte  Miner  Co.  v.  M.  J.  Con-  4  People   v.    Oriental   Bank,    129 

nell  Co.,  54  Mont.  78,  166  Pac.  296;  App.  Div.  865,  114  N.  Y.  Supp.  440. 

Cutter  V.  Pollock,  4  N.  D.  205,  50  5  Hume  v.  Mvers,  242  Fed.  827; 

Am.  St.  Rep.  644,  25  L.  R.  A.  377,  R^^inson  v.  Ruprecht.  147  111.  App. 


59  N.  W.  1062 

Payments  may  be  allowed  to  the 
receiver  at  regular  intervals  pend 


646;   St.  Louis  Union  Trust  Co.  v. 
Texas   Southern  Ry.  Co.,  59   Tex. 


Taka  Co.),  92  Wash.  203,  158  Pac. 
1003. 


■       ^u            •         1-       T>  .^     ,,  r.„.i.  Civ.    157,   126    S.   W.    296;    Pacific 

ing  the  receivership.    Battery  Park  ' 

„     ,          TTT     ..         ^1-        TD     1,  Coast   Coal   Co.   v.   Esary    (Lak-A- 

Eank  v.  Western   Carolina  Bank,  •' 

126  N.  C.  531,  36  S.  E.  39. 

In  Easton  v.  Houston,  etc.,  Ry. 
Co.,  189  Fed.  440,  a  receiver  was  ^  Finlay  v.  Louisiana  Irrigation, 
paid  $4500  per  year.  In  Central  ^tc,  Co.,  141  La.  1069,  76  So.  202. 
Trust  Co.  V.  Cincinnati,  etc.,  Ry.,  2  Eames  v.  H.  B.  Claflln  Co.,  231 
58  Fed.  500,  $2500  a  year  was  al-  Fed.  693,  145  C.  C.  A.  597;  Robin- 
lowed  a  receiver  who  performed  son  v.  Ruprecht,  147  111.  App.  646; 
no  active  duties.  Hickey  v.  Parrot  Silver  &  C.  Co., 

3  Pacific  Coast  Coal  Co.  v.  Esary  32  Mont.  143,  108  Am.  St.  Rep.  510, 

(Lak-A-Taka   Co.),   92   Wash.   203,  79  Pac.  698;  Bailey  v.  Glormine,  88 

158  Pac.  1003;   Riordan  v.  Horton,  N.  J.  Eq.  254,  102  Atl.  634;   United 

16  Wyo.  363,  94  Pac.  448.  States  v.  Church  of  Jesus  Christ 
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tlie  matter,  courts  have  found  it  impossible  to  establish 
any  rule,  or  formula,  that  might  be  serviceable,  in  any 
general  way,  as  a  method  of  computing  the  amount  to 
be  allowed.  The  situation  in  that  regard  is  revealed 
by  the  fact  that  courts  have  frequently  said,  and  no 
court  seems  to  have  denied,  that  the  compensation  must 
be  fixed  in  each  case  on  its  merits  as  it  arises.^  As  is  very 
natural  under  these  circumstances,  the  statement  most 
commonly  made  is  that  the  determination  of  the  allow- 
ance is  very  largely  in  the  discretion  of  the  receivership 
court,^  and  that  the  conclusion  of  that  court  will  not  be 
disturbed  on  appeal  except  in  a  very  strong  and  clear 
case  of  abuse  of  discretion.^  However,  as  in  all  other 
instances  of  ' '  discretion, ' '  the  discretion  of  the  court  here 
is  judicial,  not  arbitrary,  and  is,  therefore,  subject  to  the 
usual  review  for  abuse  of  it.^     The  respect  due  to  the 


of  L.  D.  S.,  6  Utah  9,  43,  21  Pac. 
503,  524. 

The  amount  of  allowances  to  be 
made  to  a  receiver,  in  the  ab- 
sence of  a  statute  fixing  them, 
should  be  determined  on  the  basis 
of  what  is  reasonable  in  view  of 
the  services  rendered  and  to  be 
rendered.  Kilpatrick  v.  Horton, 
15  Wyo.  501,  89  Pac.  1035. 

3  Deputy  v.  Delmar  L.  M.  Co., 
10  Del.  Ch.  101,  85  Atl.  669;  Hazen 
V.  Stevens,  60  Fla.  460,  53  So.  716; 
Heffron  v.  Rice,  149  111.  216,  41 
Am.  St.  Rep.  271,  36  N.  E.  562; 
McArthur  v.  Montclair  R.  Co.,  27 
N.  J.  Eq.  77;  Gardiner  v.  Tyler,  2 
Abb.  Dec.   (N.  Y.)   247. 

4  In  re  Union,  etc.,  Works,  8 
Hawaiian  Rep.  740;  Herrick  v. 
Davidson,  164  Iowa  462,  145  N.  W. 
907;  Northrup  Nat.  Bank  v.  Var- 
ner,  82  Kan.  691,  109  Pac.  394; 
Mann  v.  Poole,  48  S.  C.  154,  26 
S.  E.  229;  In  re  Spokane-Columbia 
River,  etc.,  Co.,  70  Wash.  142,  126 


Pac.  418;  Sample  v.  Burke  (X.  D.), 
157  N.  W.  978. 

5  Morgan  v.  Hardee,  71  Ga.  736; 
Heffron  v.  Rice,  149  111.  216,  41 
Am.  St.  Rep.  271,  36  N.  E.  562; 
McBride  v.  Coleman  (Ind.  App.), 
119  N.  E.  152;  Hilliard  v.  Sterling- 
worth  Ry.  Supply  Co.,  236  Pa.  82, 
Ann.  Cas.  1913D,  1115,  84  Atl.  680. 

The  matter  of  responsibility  as- 
sumed and  the  results  accomp- 
lished are  elements  to  be  consid- 
ered, and  the  discretion  exercised 
by  the  court  in  fixing  the  compen- 
sation of  the  receiver  will  not  be 
disturbed  without  clear  proof  of 
error.  York  Trust  Co,  v.  Pullman 
Mfg.  Co.,  237  Pa.  261,  85  Atl.  143; 
Campbell  v.  Charleston  St.  Ry.  Co., 
73  W.  Va.  493,  SO  S.  E.  809. 

6  Hazen  v.  Stevens,  60  Fla.  460, 
53  So.  716. 

Finlay  v.  Louisiana  I.  &  M.  Co., 
141  La.  1069,  76  So.  202.  The  above 
was  an  instance  where  the  appel- 
late court  reduced  the  fee  of  the 
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discretion  of  the  lower  court  will  not  lead  the  appellate 
court  to  forget  that  'Hrust  estates"  are  not  "to  be  re- 
garded as  common  prey,""  nor  to  assume  the  doctrine 
that  there  is  a  ** profession  of  receivers,"'^  nor  to  fall 
into  the  error  of  being  "more  liberal  when  dealing  with 
the  funds  of  others  than  when  dealing  with  funds  which 
we  may  be  called  upon  to  furnish."^  And  an  appellate 
court  may  reduce  a  fee  from  $115,000  plus  a  private  car 
to  $15,000  without  the  car  and  not  assign  any  reason 
for  its  action.^*^ 

But  regardless  of  the  popular  criticism  that  courts  have 
been  extremely  liberal  in  fixing  the  fees  of  receivers  and 
their  attorneys,  it  may  be  said  that  an  examination  of 
the  cases  discloses  but  few  cases  of  abuse  of  discretion 
in  fixing  extravagant  fees.  In  some  cases  the  fees  have 
seemed  to  be  large  but  an  examination  of  the  record  will 
show  that  the  amounts  involved  in  the  receivership  were 
not  only  large  also  but  that  the  services  of  the  receivers 
required  the  exercise  of  a  high  class  of  business  judg- 
ment and  resulted  in  either  preserving  an  estate  which 
was  in  a  very  precarious  and  hazardous  condition  at  the 
time  of  going  into  receivership  or  that  by  his  efforts  and 
that  of  his  attorney  large  portions  of  the  estate  were 
added  to  the  original  estate  by  judicious  handling  or  suc- 
cessful litigation. 

§  621.     Controlling  Elements  in  Fixing  the  Receiver's  Com- 
pensation. 

The  inability  of  the  courts  to  establish  a  regular  rule 
of  method  of  computation,  for  fixing  the  receiver's  com- 
pensation is  not  due  to  the  fact  that  they  do  not  consider 

receiver  but  increased  that  of  his  gation,  etc.,  Co.,   141  La.  1069,  76 

attorney.  So.  202. 

T  Butte  Miner  Co.  v.  M.  J.  Con-  9  Finlay  v.  Louisiana  Irrigation, 

nell  Co.,  54  Mont.  78,  166  Pac.  296.  etc.,  Co.,  supra. 

s  Robinson  v.  Ruprecht,  147  111.  lo  Gardiner  v.   Railroad  Co.,   65 

App.  646;  Finlay  v.  Louisiana  Irri-  Ohio  St.  608,  63  N.  E.  1128. 
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that  there  are  not  regularly  and  generally  present  in  the 
situation  certain  elements  upon  which  the  reckoning  may 
be  based.  They  do  recognize,  and  with  a  considerable 
degree  of  unanimity  of  opinion  as  to  what  they  are,  that 
there  are  such  elements.  The  difficulty  is  that  these  well 
recognized  elements  are  not  in  all  cases,  nor  perhaps  in 
any  two  cases,  to  be  given  the  same  relative  weight, 
while  the  amount  of  money  or  property  received  and  dis- 
bursed by  the  receiver  is~  always  an  element  to  be  con- 
sidered, the  fee  can  not  always  be  made  on  a  commis- 
sion based  on  this  amount  nor  could  the  commission  be 
at  the  same  rate  in  all  cases.  Some  courts  have  con- 
sidered that,  in  respect  to  compensation,  there  is  an 
analogy  between  receivers  and  executors  or  administra- 
tors,^ though  in  some  jurisdictions  this  idea  is  considered 
''obsolete."-  The  results  attained  by  the  receiver  are 
taken  into  account.  However,  failure  to  accomplish  a 
certain  purpose  is  not  to  be  counted  against  him,^  nor  is 
he  to  be  credited  with  unusual  success  due  to  economic  or 
natural  causes  which  operated  in  a  like  degree  in  favor 
of  others  doing  a  business  similar  to  that  carried  on  by 
the  receiver.^  The  compensation  given  in  the  same  local- 
ity for  similar  services,  either  in  private  or  official  life,  is 
considered  as  a  helpful  criterion.^  The  responsibility 
placed  upon  the  receiver,  his  attitude  toward  this  respon- 
sibility, the  amount  of  time  he  devotes  to  his  duties,  the 
skill  and  speed  with  which  the  affairs  of  the  estate  are 
worked  out  are  all  factors  bearing  upon  the  issue  as  to 

1  Sullivan  Timber  Co.  v.  Black,  33  Ky.  Law  Rep.  716,  110  S.  W. 
159  Ala.  570,  48  So.  870;   Tome  v.      893. 

King,  64  Md.  166,  21  Atl.  279.  5  Deputy  v.  Delmar  Lumber  Mfg. 

2  Tompson  V.  Huron  Lumber  Co.,  Co.,  10  Del.  Ch.  101,  85  Atl.  669; 
5  Wash.  527,  32  Pac.  536.  Finlay  v.  Louisiana  Irrigation,  etc., 

3  Holbrook,  etc.,  v.  American  Co.,  141  La.  1069,  76  So.  202;  Butte 
Fire  Ins.  Co.,  6  Paige  (N.  Y.)  220.  Miner  Co.  v.  M.  J.  Connell  Co.,  54 

4  Wilson  V.  Murphy's  Admr..  33  Mont.  78,  166  Pac.  296;  Special 
Ky.  Law  Rep.  716,  110  S.  W.  893;  Bank  Comrs.  v.  Franklin  Savings 
Murphy's  Admr.  v.  Wilson  &  Muir,  Inst.,  11  R.  I.  557. 
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what  the  reasonable  return  to  the  receiver  should  be ; 
and  the  receiver  is  heir  to  the  biblical  recognition  ac- 
corded to  the  faithful  steward.*'  All  of  these  matters  are 
weighed  with  reference  to  the  ability  of  the  estate  to 
meet  all  of  the  obligations  against  it  and  in  the  light  of 
fairness  to  all  others  interested  as  well  as  to  the  receiver. 
Expert  testimony  is  commonly  offered  as  an  aid  to  the 
court  and  quite  commonly  discounted.'^ 

No  one  judicial  decision  on  this  subject  can  be  said 
to  be  of  superior  authority.  In  fact  it  can  not  accurately 
be  said  that  there  is  any  divergence  of  opinion  among 
the  decisions.  As  interesting  and  instructive  a  decision 
as  any  other  is,  perhaps,  the  decision  of  the  Federal  Cir- 
cuit Court  of  Appeals  of  the  second  circuit  in  a  case  grow- 
ing out  of  w^hat  the  court  said  was  thought  to  be  the 
greatest  mercantile  failure  that  had,  up  to  that  time 
(1916),  ever  occurred  in  the  United  States,  the  failure  of 
the  H.  B.  Claflin  Company.  There  were  two  receivers, 
both  of  high  standing  in  the  business  world  and  of  ''the 
highest  reputation  for  integrity  and  business  acumen." 
One  of  the  interesting  points  about  the  case  seems  to  be 
the  fact  that  the  district  judge  and  the  members  of  the 
Circuit  Court  of  Appeals  were  in  accord  in  the  opinion 
that  the  fee  should  be  less  than  the  receivers  thought 
they  were  entitled  to  and  less  than  even  the  creditors  were 
-willing  the  receivers  should  be  allowed.  The  Circuit 
Court  of  Appeals  said  :^ 

0  Butte  Miner  Co.  v.  M.  J.  Con-  the   responsibility   heavy,   the   fee 

nell  Co.,  54  Mont.  78,  166  Pac.  296.  should  be  fixed  accordingly.  Farm- 

7  Wilson  V.  Murphy's  Admr.,  33  ers'  L.  &  T.  Co.  v.  Central  R.  Co., 
Ky.  Law  Rep.  716,  110  S.  W.  893;  2  McCrary,  318,  8  Fed.  60. 
Crawford  v.   Seattle  R.   &   S.  Ry.  Disbursement  of  money  in  pay- 
Co.,  102  Wash.  386,  173  Pac.  32.  ment   of  debts  contracted   by  his 

s  Eames  v.  H.  B.  Claflin  Co.,  231  predecessor    is    not    an    item    of 

Fed.   693,   145  C.   C.  A.  597.     The  weight  in  fixing  the  compensation 

above  cases  illustrates  the  applica-  of  a  receiver.     Farmers'  L.   &  T. 

tion  of  the  principles  above  stated.  Co.  v.  Central  R.   Co.,  supra. 

Where  the  amount  of  the  bond  is  The  responsibilities  assumed  by 

high,  the  disbursements  large,  and  the  receiver  are  usually  considered 
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''The  receivers  are  entitled  to  a  reasonable  compen- 
sation for  the  services  they  have  performed.  The  court 
which  appointed  them  has  the  right  to  determine  what 


of  great  weight  in  determining  the 
fees  of  a  railroad  receiver.  Central 
T.  Co.  V.  Wabash,  etc.,  Co.,  32  Fed. 
187;  Hinckley  v.  Oilman,  etc.,  Co., 
100  U.  S.  153,  25  L.  Ed.  591;  Inter- 
nal I.  F.  v.  Greenough,  105  U.  S. 
527,  26  L.  Ed.  1157. 

The  fees  were  fixed  on  a  com- 
mission basis,  but  the  rate  deter- 
mined by  consideration  of  the  du- 
ration of  the  receivership,  the 
need  of  personal  attention  on  the 
part  of  the  receiver  and  the  amount 
of  responsibility  assumed  by  him. 
Calhoun  v.  Di-agon  Motor  Co.,  166 
Fed.  980. 

The  fact  that  the  receivership 
was  of  short  duration  was  held 
not  to  affect  the  receiver's  right 
to  compensation  based  upon  the 
effectiveness  of  his  services.  Bur- 
roughs v.  Toxaway  Co.,  185  Fed. 
435,  107  C.  C.  A.  505  (reversing  182 
Fed.  129). 

Fees  may  be  fixed  according  to 
services  that  prove  beneficial, 
even  though  they  are  not  strictly 
within  his  authority.  Burroughs 
V.  Toxaway  Co.,  185  Fed.  435,  107 
C.  C.  A.  505  (reversing  182  Fed. 
129). 

The  fact  that  there  was  little 
actual  expenditure  and  little  per- 
sonal attention  were  considered 
of  weight  in  In  re  Bausch  Picture 
Frame  &  Moulding  Co.,  211  Fed. 
347. 

Various  elements  are  consid- 
ered in  fixing  the  compensation 
such  as  the  amount  and  character 
of  the  time  and  responsibility  de- 
voted to  his  duties,  including  the 
kind  of  labor  necessarily  bestowed 


by  him  upon  the  trust,  the  respon- 
sibility assumed,  the  character 
and  extent  of  the  property  com- 
mitted to  his  care,  and  the  bene- 
ficial results  of  his  management. 
Hazen  v.  Stevens,  60  Fla.  460,  53 
So.   716. 

The  fact  that  the  duties  of  the 
receiver  called  for  little  skill  on 
his  part,  and  were  not  of  an  oner- 
ous character,  and  that  the  estate 
was  able  to  pay  but  a  small  divi- 
dend to  creditors,  were  influential 
in  Goodman  v.  Wilder,  234  111.  362, 
84  N.  E.  1025. 

The  property  of  a  receivership 
should  not  be  dissipated  by  fees 
and  expenses.  Goodman  v.  Wilder, 
234  111.  362,  84  N.  E.  1025. 

"That  the  functions  which  he 
assumed  required  no  special  knowl- 
edge or  experience  of  the  business 
of  which  he  took  charge  is  best 
shown  by  the  fact  that  his  admin- 
istration was  successful,  though 
the  record  contains  no  suggestion 
that  he  possessed  either;  and  that 
they  required  but  little  of  his 
time  is  to  be  inferred  from  his 
devoting  but  little  of  it  to  them 
and  being  able  to  discharge  similar 
functions  elsewhere. 

"Save  for  the  fact  that  he  pos- 
sessed the  confidence  of  the  bank 
and,  no  doubt,  kept  himself  and  it 
posted  in  regard  to  the  progress  of 
events,  the  necessity  for  the  dis- 
bursements that  were  being  made, 
etc.,  we  can  discover  no  reason 
why  the  receivership  should  not 
have  progressed  as  smoothly  and 
as  successfully  without  the  re- 
ceiver  as    with    him."      Finlav    v. 
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that  reasonable  compensation  is.  In  doing  so  it  must 
exercise  its  discretion.  But  while  the  matter  is  left  to 
its  discretion,  it  is  not  at  liberty  to  fix  the  allowance  at 


Louisiana  Irrigation,  etc.,  Co.,  141 
La.  1069,  76  So.  202. 

"Does  the  mere  fact  that  such 
a  profit  was  earned,  regardless  of 
all  other  circumstances,  entitle  the 
receiver  to  take  therefrom  $17,200 
as  his  compensation  for  such  con- 
nection as  he  had  v^ath  the  earn- 
ing during  the  eleven  months  of 
his  administration,  and,  if  so,  why? 
Our  answer  is  that  he  is  not  so 
entitled;  that  the  unusual  profit 
was  not  at  all  of  his  earning,  but 
was  the  result  of  unusually  favor- 
able weather  conditions;  that  for 
aught  that  he  or  the  other  appel- 
lants did,  or  could  have  done,  the 
rice  crop  might  have  failed,  and 
the  defendant  company  have  sus- 
tained a  loss;  that  the  work  of 
irrigation  was  successfully  con- 
ducted, but  no  more  successfully 
than  that  of  other  irrigation  com- 
panies in  the  same  belt;  that  what 
would  be  a  reasonable  compensa- 
tion for  an  individual,  heavily  in 
debt,  to  pay  for  the  conduct  of  his 
business,  with  average  success, 
during  a  given  period,  is  a  fair 
criterion  by  which  to  determine 
the  amount  that  should  be  paid  for 
like  conduct,  by  a  receiver,  of  the 
business  of  a  corporation  similarly 
situated;  and,  finally,  that  the  re- 
ceiver, in  our  opinion,  contributed 
less  to  that  which  has  been  done 
for  the  benefit  of  the  defendant 
company,  or  its  creditors,  than 
either  of  the  other  appellants,  and 
should  be  compensated  in  a  like 
proportion."  Finlay  v.  Louisiana 
Irrigation,  etc.,  Co.,  141  La.  1069, 
•  76  So.  202. 


The  lower  court  having  fixed 
the  fee  on  the  basis  of  services  in 
conducting  a  business  without  spe- 
cial authorization,  the  appellate 
court  fixed  a  fee  on  the  basis  of 
the  service  authorized  by  the  ap- 
pointing order.  Face  v.  Hall,  183 
Mich.  22,  148  N.  W.  777. 

The  facts  that  the  receivership 
was  of  long  duration  and  involved 
a  great  amount  of  litigation  were 
given  chief  weight  in  Berry  v. 
Rood,  225  Mo.  85,  123  S.  W.  888. 

Counsel  for  respondent  vigor- 
ously insists  that  the  circum- 
stances leading  up  to  this  receiver- 
ship present  a  monumental  in- 
stance of  commercial  piracy  which 
the  courts  ought  not  to  make  it 
too  easy  to  repeat,  and  therefore 
the  allowance  below  should  stand 
as  a  discouragement  to  such  pro- 
ceedings. We  agree  with  the 
premise,  but  not  with  the  conclu- 
sion. The  control  of  commercial 
piracy  is  a  matter  for  general  law, 
and  the  rights  of  others  besides 
those  responsible  for  the  Claflin 
failure  are  involved  in  this  re- 
ceivership; and  to  permit  this  al- 
lowance to  stand  would,  in  our 
judgment,  be  a  precedent  of  evil 
example.  Butte  Miner  Co.  v.  M.  J. 
Connell  Co.,  54  Mont.  78,  166  Pac. 
296. 

"There  has  been  a  tendency 
sometimes  for  officers  of  the  court 
to  ask  for  more  than  the  service* 
may  be  said  to  be  reasonably 
worth  upon  the  assumption  that 
the  court  will,  in  any  event,  upon 
objection,  cut  down  the  allow- 
ances.    This  tendency  should   be 
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more  than  a  fair  and  reasonable  amount.  The  controlling 
considerations  in  such  cases  have  been  well  stated  in  34 
Cyc.  472,  as  follows : 

'*  ^The  considerations  that  should  be  controlling  with  the 
court  in  fixing  compensation  are  the  nature  of  the  matters 
administered,  the  amount  involved,  the  complications  at- 
tending it,  the  amount  of  bond  required,  the  time  spent, 
the  labor  and  skill  needed  or  expended,  the  degree  of 
success  attained  under  all  the  circumstances,  the  fidelity 
to  details,  the  appreciation  evidenced  as  to  the  respon- 
sibilities of  the  position,  the  character  of  such  responsi- 
bilities, the  expedition  with  which  the  trust  has  been  ad- 
ministered, in  view  of  results  reached,  and  the  method, 
character,  and  promptness  of  the  accounting,  having  re- 
gard, as  a  standard,  to  what  is  paid  for  somewhat  similar 
services  in  the  performance  of  official  duties,  not  the 
standard  in  private  business  transactions.  The  amount 
of  a  receiver's  compensation  does  not  depend  upon  the 
special  qualifications  or  standing  of  the  person  appointed, 
or  the  demands  made  upon  his  time  by  private  business, 
nor  yet  upon  the  estimates  that  persons  who  are  them- 
selves in  receipt  of  an  ample  income  may  put  upon  his 
services  from  the  standpoint  they  occupy.  The  value  of 
the  services  rendered  should  not  be  considered  generally 
but  only  with  reference  to  the  trust  administered.' 

'*  Appellate  courts  are  not  much  inclined  to  interfere 
with  the  exercise  of  this  discretionary  power  of  courts 

discouraged.     The  court  ought  to  pose.     Jones   v.   United    States    & 

be  able  to  rely  implicitly  upon  the  Mexican    Trust   Co.,   47    Tex.    Civ. 

representation  of  its  officers  that  430,  105  S.  W.  328. 

in  the  view  of  those  officers   the  The  fact  that  the  receiver's  ef- 

amounts  that  were  asked  for  are  forts   produced   but  slight  results 

proper."      Bailey    v.    Glormine,    88  was   not  allowed   to   discount   the 

N.  J.  Eq.  254,  102  Atl.  634.  fact  that  his  duties  were  onerous 

It  was  held  that  a  receiver  was  and   involved   heavy   litigation,   in 

not  entitled  to  interest  on  his  com-  which  he  acted  as  his  own  attor- 

pensation  when  he  failed  to  apply  ney.      Pacific    Coast    Coal    Co.    v. 

to     payment     thereof     money     on  Esary  (Lak-A-Taka  Co.),  92  Wash, 

hand   and    available    for    the    pur-  203,  15S  Pac.  1003. 
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of  first  instance.  The  lower  court  ordinarily  has  bettor 
knowledge  of  the  controlling  circumstances  than  an  ap- 
pellate tribunal  can  have.  As  the  Supreme  Court,  speak- 
ing through  Mr.  Justice  Bradley,  said  in  Trustees  v. 
Greenough,  105  U.  S.  527,  26  L.  Ed.  1157  (1882) : 

"  *The  court  below  should  have  considerable  latitude 
of  discretion  on  the  subject,  since  it  has  far  better  means 
of  knowing  what  is  just  and  reasonable  than  an  appellate 
court  can  have. ' 

"To  the  same  effect  is  Stuart  v.  Boulware,  133  U.  S. 
78, 10  Sup.  Ct.  242,  33  L.  Ed.  568  (1890),  where  Mr.  Chief 
Justice  Puller  quotes  approvingly  from  Trustees  v. 
Greenough,  supra.  And  see  In  re  Cash-Papworth  Grow- 
Sir,  210  Fed.  24, 126  C.  C.  A.  604  (1913),  where  this  court, 
speaking  through  Judge  Lacombe,  said : 

*^  'The  discretion  of  the  district  judge  does  not  come 
here  for  review,  except  where  such  discretion  has  been 
plainly  abused,  and  the  record  sufficiently  indicates  upon 
what  state  of  facts  it  was  that  the  discretion  was  exer- 
cised.' 

' '  Our  observation  has  led  us  to  think  that  courts,  when 
they  have  erred  in  fixing  the  allowances  of  receivers, 
have  done  so  by  making  them  too  great,  rather  than  too 
small.  In  some  parts  of  the  country  allowances  have 
sometimes  been  so  excessive  as  to  justly  provoke  severe 
criticism.  It  is  not  often  that  it  is  said  that  a  court  has 
underestimated  the  value  of  a  receiver's  services.  In  all 
cases  of  this  nature  the  allowances  made  should  be  with 
a  jealous  regard  to  the  rights  of  all  concerned.  In  the 
particular  case  the  court  below  conscientiously  endeav- 
ored to  arrive  at  a  just  conclusion.  There  are  no  facts 
presented  which  show  that  the  court  has  abused  its  dis- 
cretion." 
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§622.     Statutory  Regulation  of  Receiver's  Fees. 

In  some  jurisdictions  the  fees  to  be  allowed  receivers 
are  fixed  by  statute.  In  such  cases  necessarily  the  court 
is  bound  by  the  statute  and  has  no  discretion  in  the  mat- 
ter.^ The  work  of  the  court  is  confined  to  interpreting 
the  statute  and  appl}dng  it  to  the  facts  of  the  particular 
case.  Usually  the  str'-'tory  fee  is  fixed  as  a  certain  per 
cent  upon  moneys  received  and  disbursed  and  the  deci- 
sions revolve  around  the  definitions  of  the  terms  ''receive 
and  disburse, ' '  the  important  points  seeming  to  be  to  avoid 
duplications  of  payment  and  payment  for  the  mere  pass- 
ing of  money  or  property  from  hand  to  hand  without 
substantial   benefit   to   any   of   the   interested   parties. - 


1  Society  for  Relief  of  Destitute 
Children  of  Seamen  v.  McDaniel, 
148  N.  Y.  Supp.  951;  People  v. 
Brooklyn  Bank,  125  App.  Div.  354, 
109  N.  Y.  Supp.  534. 

2  Adams  v.  Elwood,  123  App. 
Div.  649,  108  N.  Y.  Supp.  138; 
People  V.  Brooklyn  Bank,  64  Misc. 
Rep.  538,  118  N.  Y.  Supp.  722. 

"Sums  received  and  disbursed" 
do  not  include  unpaid  labor  claims 
and  rents  accruing  nor  property 
received  and  turned  over  to  a  suc- 
cessor. Moe  V.  Thomas  McNally 
Co.,  138  App.  Div.  480,  123  N.  Y. 
Supp.  71. 

Owing  to  a  disagreement  as  to 
the  management  of  the  affairs  of 
a  solvent  corporation,  a  receiver 
was  appointed.  Those  conducting 
the  business  continued  to  conduct 
it,  buying  and  selling,  receiving 
and  disbursing.  The  receiver  em- 
ployed a  clerk,  whose  compensa- 
tion was  agreed  upon  and  allowed, 
and  who  reported  daily  to  the  re- 
ceiver, who  visited  the  factory 
nearly  every  day.  The  only  money 
which  actually  came  into  the 
hands   of   the   receiver   was   that 


arising  from  the  final  sale  at  auc- 
tion of  the  property.  Held  that 
the  receiver  was  entitled  to  com- 
missions only  upon  this  amount, 
not  upon  that  received  and  dis- 
bursed by  the  managers.  Re 
Woven  Tape  Skirt  Co.,  85  N.  Y. 
506. 

A  receiver  of  a  life  insurance 
company, — Held,  not  entitled  to 
commissions  on  the  amount  ($398,- 
028.30)  of  premium  notes  and 
loans  on  policies  outstanding  at 
the  time  of  his  appointment,  and 
carried  on  his  books  as  liens 
on  his  policies,  and  not  collected; 
the  amount  due  on  each  policy 
being  ascertained  by  deducting 
the  loans  or  premium  notes  stand- 
ing against  it,  and  the  difference 
treated  as  a  debt  due  the  com- 
pany, on  which  dividends  were 
computed  by  him.  Attorney  Gen- 
eral V.  North  American  L.  Ins.  Co., 
26  Hun  294,  89  N.  Y.  94;  Re  Secur- 
ity Life  Ins.  &  A.  Co.,  31  Hun 
(N.  Y.)   36. 

Such  receiver  having  advanced 
moneys  to  be  used  in  paying  off 
taxes  on  lands  covered  by  mort- 
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Occasionally  there  is  more  than  one  statute,  applying  to 
different  classes  of  receivers,  and  an  issue  arises  as  to 
which  statute  is  to  be  followed  in  a  given  case.^  As  a 
rule  fee  statutes  are  given  prospective  and  not  retroactive 
force.  But  since  a  receiver  is  not  entitled  to  his  fee 
until  it  is  earned,  his  compensation  may  be  affected  by 
an  amendment  coming  into  operation  during  the  period 
of  his  service."*  Some  statutes  simply  designate  a  maxi- 
mum sum  or  percentage  that  may  be  allowed  to  a  receiver, 
leaving  it  to  the  discretion  of  the  court  to  fix  the  amount 
actually  to  be  paid.^ 


gages  belonging  to  a  special  fund 
in  the  hands  of  the  insurance  su- 
perintendent, and  then  in  process 
of  foreclosure, — Held,  that  he  was 
not  entitled  to  commissions  on 
these  moneys,  which  were  after- 
wards repaid  to  him  on  a  sale  of 
the  property.  Attorney  General  v. 
North  American  L.  Ins.  Co.,  89 
N.  Y.  94. 

Commissions  may  be  allowed 
the  receiver,  by  such  superinten- 
dent, on  the  special  fund  held  by 
him  for  the  company,  and  paid 
over  to  the  receiver,  as  well  as  on 
the  general  assets.  Such  fund  is 
also  chargeable  with  its  propor- 
tionate part  of  the  expense  of  clos- 
ing up  the  business.  Attorney 
General  v.  North  American  L.  Ins. 
Co.,  supra. 

A  receiver  of  a  copartnership  is 
entitled  to  commission  and  ex- 
penses out  of  the  proceeds  of  book 
accounts  of  the  firm  collected  by 
him,  although  they  were  assigned 
to  a  creditor  before  his  appoint- 
ment, and  he  was  notified  not  to 
collect  them.  Kerlin  v.  Ewen,  149 
Pa.  58,  24  Atl.  127;  Schwartz  v. 
Keystone  Oil  Co.,  153  Pa.  283,  25 
Atl.  1018. 


3  In  re  Receivership  of  Farmers' 
Union  Warehouse  Co.,  135  La.  970, 
66  So.  315;  Hull  v.  Fifty-Second 
St.  Storage  House,  167  App.  Div. 
860,  153  N.  Y.  Supp.  850. 

In  United  States  Trust  Co.  v. 
New  York,  etc.,  R.  Co.,  101  N.  Y. 
478,  5  N.  E.  316,  receivers  ap- 
pointed in  a  mortgage  foreclosure 
proceedings  against  a  corporation 
sought  to  obtain  the  fees  pre- 
scribed by  a  statute,  which  fixed 
a  certain  percentage  commission 
based  on  the  amount  of  money  re- 
ceived and  paid  out  by  the  re- 
ceivers, but  the  court  held  that 
they  were  merely  receivers  pen- 
dente lite  and  not  "receivers" 
within  the  meaning  of  the  statute, 
and  that  the  receivers  mentioned 
in  the  statute  were  receivers  of 
corporations  appointed  in  pro- 
ceedings in  insolvency. 

■i  People  v.  Bank  of  Staten 
Island,  146  App.  Div.  378,  131  N.  Y. 
Supp.  53  (modifying  order  127 
N.  Y.  Supp.  906). 

■>  In  re  Bausch  Picture  Frame  & 
Moulding  Co.,  211  Fed.  347; 
People  V.  Brooklyn  Bank,  64  Misc. 
Rep.  538,  118  N.  Y.  Supp.  722. 

Prior   to   the   passage   of  N.   Y. 
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Under  a  Kentucky  statute  which  provided  that,  "No 
allowance  in  any  case  shall  be  made  to  a  commissioner 
or  receiver  until  he  has  filed  in  court  a  written  statement 
under  oath  of  the  number  of  days  he  has  acted ;  and  in 
all  cases  evidence  may  be  heard  for  and  against  an  al- 
lowance," the  court  held  that  an  allowance  to  a  receiver 
before  he  files  such  an  affidavit  is  premature  and  errone- 
ous but  not  void.*^ 

§  623.     Fees  by  Agreement  With  Parties  to  Litigation. 

The  amount  of  the  receiver's  fee  may  be  fixed  by 
agreement  between  the  receiver  and  the  interested  parties 
made  before  the  appointment.  It  is,  of  course,  within 
the  jurisdiction  of  tlie  court  to  refuse  to  recognize  such 
an  agreement.  It  might  well  be  considered  against 
public  policy  for  parties  thus  to  seek  to  assume  the  pre- 
rogatives of  the  court  itself  and  such  would  be  the  view 
of  the  matter  if  there  seemed  to  be  anything  unfair  about 
the  agreement  or  any  attempt  to  place  the  burden  of  the 
fee  unduly  upon  any  particular  interest.^  But  if  the 
agreement  is  fair  and  to  the  best  interests  of  all  con- 
cerned, and  especially  if  it  was  called  to  the  attention  of 
the  court  at  the  time  of  the  appointment  and  the  selection 
of  a  receiver  was  influenced  by  the  agreement,  it  will  be 
enforced.-     The  underlying  principles  of  the  matter  are 

Laws  1883,  chap.  378,  the  commis-  6  Stockholders"  First  Nat.  Bank 

sions  of  a  receiver  of  an  insolvent  v.  First  State  Bank's  Receiver,  163 

life  insurance  company  were  prop-  Ky.  790,  174  S.  W.  473. 

erly  fixed  by  the  court  which  ap-  i  Hall  v.   Stulb,  126  Ga.  521,  55 

pointed  him,  not  exceeding,  how-  S.  E.  172. 

ever,   5  per  cent  on  receipts   and  2  If  the  receiver  has  agreed  to 

disbursements.     Attorney  General  look  to  the  fund  alone,  he  can  not 

V.  Guardian  L.  Ins.  Co.,  98  N.  Y.  hold     the     parties.       Ephraim     v. 

^31;    United    States    Trust   Co.    v.  Pacific  Bank,  136  Cal.  646,  69  Pac. 

New    York,    W.    S.    &    B.    R.    Co.,  436;     Graham     v.     Hundley     Dry 

101    N.   Y.   478,    5   N.   E.    316.      Cf.  Goods  Co.  (Mo.),  177  S.  W.  600. 

Attorney   General   v.   Guardian   L.  See,    also,    Ephraim    v.    Pacific 

Ins.   Co.,   93   N.   Y.    631;    Attorney  Bank,   149   Cal.   222,   86   Pac.   507; 

General  v.  North  American  L.  Ins.  German  Nat.  Bank  v.  Young,   114 

■Co.,  89  N.  Y.  94,  29  Hun  207.  Ark.  370,  169  S.  W.  1178. 
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well  set  forth  in  the  following  discussion  by  the  Supreme 
Court  of  Indiana:^  '^ Beyond  question  a  person  may 
waive  compensation  for  any  labor  performed,  both  before 
and  after  completion ;  and  it  is  a  familiar  doctrine  that 
one  can  not,  after  performance,  change  his  mind,  and 
charge  for  that  which  he  undertook  to  do  as  a  gratuity ; 
In  re  Estate  of  Davis,  65  Cal.  309,  4  Pac.  22 ;  Barry  v. 
Barry,  8  Md.  Ch.  20;  Ridgley  v.  Gittings,  2  Har.  &  G. 
(Md.)  58;  In  re  Cooper,  93  N.  Y.  507,  512;  MulUgan's 
Estate,  157  Pa.  St.  98,  27  Atl.  398;  Barksdale  v.  Vestry, 
etc.,  Christ  Church  Parish,  1  Strob.  Eq.  (S.  C.)  197. 
According  to  the  averments  of  the  exception,  appellant 
Polk  owned  and  was  conducting  a  large  canning  and 
dairy  business  at  Greenwood,  employing  therein  most  of 
the  labor  of  the  community,  and  contributing  largely  to 
the  support  of  the  population  of  the  town.  Johnson  and 
his  family  owned  vast  properties  in  and  about  the  town, 
consisting  of  business  houses,  rental  dwellings,  and  farm 
lands,  the  rental  value  of  all  of  which  depended  largely 
on  the  continuance  of  Polk's  business.  Polk  also  kept 
his  business  account  with  Johnson's  bank  in  said  town, 
and  owed  the  latter  a  large  sum  of  money,  which  he  prob- 
ably could  not  pay  if  deprived  of  his  business.  Johnson 
sought  out  Polk  and  recited  to  him  the  foregoing  consid- 
erations, and  the  vast  importance  he  personally  felt  in 
keeping  him  (Polk)  upon  his  feet,  and  his  business  going, 
and  importuned  the  latter  to  assist  him  (Johnson)  in  pro- 
curing appointment  to  the  position  of  receiver,  and,  to  in- 
duce such  assistance,  promised  and  agreed,  if  appointed, 
to  discharge  the  duties  with  diligence  and  fidelity,  and 

But  if  a  person  agrees  to  serve  be  more  arduous  than  he  or  the 

for  $3000  per  annum,  and  enters  court    expected,    or    that    he    per- 

upon  duty  under  an  appointment  formed  duties  in  addition  to  those 

fixing   his    salary    at   that   sum,    a  ordinarily  required   of  a  receiver, 

court   of   equity    will    not    release  Farmers'   Loan   &   T.   Co.  v.   Cen- 

him  from  that  agreement  and  add  tral  R.  Co.,  supra, 

to  his  compensation  unless  it  be  3  Polk  v.  Johnson,  160  Ind.  292, 

shown  that  his   duties   proved  to  98  Am.  St.  Rep.  274,  66  N.  E.  752. 
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witliout  any  charge  or  compensation  beyond  the  benefits 
he  would  secure  to  his  propert}^,  to  his  banking  business, 
and  in  the  collection  of  his  debt ;  that  in  reljdng  upon 
Johnson's  promise  to  perform  the  duties  of  receiver 
without  an  allowance,  and  other  promises,  Polk  requested 
the  court  that  said  Johnson,  by  reason  of  his  said  prom- 
ises be  appointed  such  receiver,  and  others  interested  in 
the  estate,  for  like  reasons  and  considerations,  made  sim- 
ilar requests  of  the  court.  The  court,  acting  upon  the 
requests,  made  the  appointment.  Here,  then,  we  have  a 
contract  entered  into  in  good  faith  by  the  debtor,  who, 
perhaps  above  all  others,  desired  and  sought  the  pay- 
ments of  his  debts,  and  restoration  and  control  of  his 
business.  We  may  assume  that  he  would  not  have 
requested  the  appointment  of  appellee,  but  for  the  special 
inducement  held  out,  and,  furthermore,  that  the  court 
would  not  have  appointed  him,  had  he  not  been  requested 
so  to  do  by  the  debtor  and  a  number  of  his  creditors. 
The  question  therefore  is,  Shall  fraud  and  deception  pre- 
vail! To  permit  appellee  to  repudiate  his  solemn  en- 
gagement, and  receive  the  compt'usation  usual  for  such 
service  is  to  give  the  sanction  of  the  law  to  craftiness  and 
chicanery  as  a  means  of  securing  a  highly  remunerative 
position,  not  otherwise  obtainable.  This  can  not  be  the 
law.  It  is  not  averred  in  the  exception  whether  or  not 
the  private  agreement  of  Johnson  was  communicated  to 
the  court  before  his  appointment,  or  that  the  court  had 
or  had  not  knowledge  of  it  at  the  time  the  appointment 
was  made.  But  while  in  such  cases  the  proper  course  is 
fully  to  acquaint  the  judge  with  the  nature  and  terms  of 
such  private  treaty  before  he  acts  upon  the  appointment, 
yet,  as  between  the  enforcement  of  an  agreement  fairly 
made  with  all  the  beneficiaries  of  the  trust,  or  made  with 
some  of  them  manifestly  for  the  best  interest  of  all,  and 
by  reason  whereof  his  appointment  is  made,  and  permit- 
ting such  agreement  to  be  used  as  a  cloak  to  secure  a 
coveted  position  by  double  dealing,  it  is  much  more  in 

II  Rec— 110 
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accord  with  public  policy  and  sound  morality  to  require 
performance,  than  to  allow  the  obligee  to  put  aside  his 
covenant  after  it  has  served  his  artful  purpose.  It  is  no 
excuse  for  appellee  to  say  that  he  found  the  duties  of  the 
office  more  onerous  than  he  expected.  When  he  found 
his  expectations  disappointed,  he  was  at  liberty  to  resign 
and  give  his  position  over  to  another,  but,  having  held 
on  to  it,  he  will  be  deemed  to  have  held  it  upon  the  terms 
upon  which  it  was  sought  and  taken."  Even  though  an 
agreement  concerning  fees  is  incomplete  as  to  its  terms, 
the  receiver  may  be  held  bound  by  such  of  its  terms  as 
may  be  practicably  applicable  to  the  case,^  If  an  agree- 
ment is  not  consummated  or  is  waived,  the  court  may 
allow  fees  as  in  the  ordinary  case.^ 

§  624.     Amount  Allowed  to  Receiver  is  Necessarily  Variable. 

From  wliat  has  been  said  as  to  the  elements  which  enter 
into  the  consideration  of  what  constitutes  a  fair  and  rea- 
sonable compensation  for  a  receiver,  it  is  obvious  that 
no  set  rule  or  formula  can  be  laid  down,  as  each  case  is  a 
rule  by  itself.  The  largest  fees  are,  of  course,  allowed 
in  railroad  receiverships,^  while  large  fees  are  also 
allowed  in  receiverships  of  banks  and  other  moneyed  in- 
stitutions.-    Sometimes  the  fees  have  been  based  on  a 

4  Riordan  v.  Horton,  16  Wyo.  receipts  were  $14,779.00,  though  he 
363,  94  Pac.  448.  also  acted  as  his  own  attorney.   In 

5  Haddock  v.  Plymouth  Coal  Co.,  re  Spokane-Columbia  River  R.  & 
237  Pa.  37,  85  Atl.  23.  Navigation  Co.,  70  Wash.  142,  126 

1  In    Williams    v.    Morgan,    111  Pac.  418. 
U.   S.   684,   28    L.    Ed.   559,   4   Sup.  See  McArthur  v.  Montclair  Ry. 

Ct.    638,    the   court   allowed   a   re-  Co.,   27  N.   J.   Eq.   77;    Braman  v. 

ceiver  $75,000  for  5  years  service.  Farmers',    etc.,    Co.,    114    Fed.    18, 

Five  thousand  dollars  was  al-  51  C.  C.  A.  644;  Walters  v.  West- 
lowed  the  receiver  of  a  small  rail-  ern,  etc.,  R.  Co.,  69  Fed.  706;  New- 
road  for  three  and  one-half  years  port,  etc.,  Bridge  Co.  v.  Douglass, 
services.  Montgomery  v.  Peters-  12  Bush  (Ky.)  673,  721;  Seibert  v. 
burg,  etc.,  Ins.  Co.,  70  Fed.  746,  Minneapolis,  etc.,  Ry.  Co.,  58  Minn. 
17  C.  C.  A.  360.  65,  59  N.  W.  826. 

A    fee    of   $3600   was   held    ade-  2  In     People    v.     Knickerbocker 

quate  for  a  receiver  whose  gross  Trust  Co.,  127  App.  Div.  215,  111 
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percentage  of  the  amount  of  funds  handled  by  the 
receiver.^  While  in  other  instances  the  amount  has  been 
fixed  partly  on  the  amount  of  the  receivership  property 
and  the  fact  that  the  receivership  was  handled  largely 
tliroug:h  clerks.^ 


§  625.    Apportionment  of  Fees   Among  Different   Classes   of 
Creditors. 

Where  there  are  various  classes  of  interests  among 
the  parties  to  a  receivership  proceeding  the  court  may 
apportion  the  fees  among  the  classes  according  to  the 


N.  Y.  Supp.  2,  the  court  allowed 
the  receivers  $20,000  each  for  five 
months'  services. 

Where  the  two  permanent  re- 
ceivers of  a  bank  served  only  six 
months  when  the  bank  resumed 
business,  and  most  of  the  work 
leading  to  the  resumption  of  busi- 
ness was  done  by  the  attorneys 
for  the  bank  instead  of  by  the 
receivers,  and  the  receivers  had 
handled  a  fund  of  less  than  $2,- 
000,000,  an  allowance  of  $12,000 
each  for  their  services  was  held 
sufficient.  People  v.  Brooklyn 
Bank  in  City  of  New  York,  140 
App.  Div.  750,  126  N.  Y.  Supp.  155. 

In  the  case  of  banking  institu- 
tions sometimes  it  is  held  that 
the  Attorney  General  as  represent- 
ing the  people  is  entitled  under 
statutory  provisions  to  be  present 
at  the  time  of  the  fixing  of  the 
receiver's  fees.  State  v.  State 
Bank  &  Trust  Co.,  37  Nev.  55,  139 
Pac.  505  (rehearing  denied  142 
Pac.  627) ;  State  v.  Langan,  37 
Nev.  91,  139  Pac.  514,  142  Pac. 
631;  People  v.  Brooklyn  Bank,  64 
Misc.   Rep.    538,    118   N.   Y.    Supp. 


3  A  commission  of  10  per  cent 
was  allowed  on  disbursements  in 
Culver  v.  H.  R.  Allen,  etc.,  Assn., 
206  111.  40,  69  N.  E.  53. 

In  Lembeck  v.  Jarvis,  etc.,  Co., 
68  N.  J.  Eq.  352,  59  Atl.  565,  a  com- 
mission of  4  per  cent  was  al- 
lowed. 

In  Calhoun  v.  Dragon  Motor  Co., 
166  Fed.  980,  the  receiver  was  al- 
lowed 5  per  cent  of  the  fund  as  a 
fee  for  a  short  time  receivership 
in  which  the  principal  w'ork  was 
selling  the  property  at  a  public 
sale. 

A  fee  of  5  per  cent  was  also 
allowed  in  Semple  v.  Burke  (N. 
D.),  157  N.  W.  978. 

In  Silvers  v.  Merchant's,  etc., 
Assn.  (N.  J.),  56  Atl.  294,  a  com- 
mission of  3%  per  cent  was  al- 
lowed on  a  large  amount. 

4  In  Prouty  v.  Prouty,  etc.,  Shoe 
Co.,  155  Pa.  St.  112,  25  Atl.  1001, 
$4000  was  allowed  a  receiver  who 
handled  about  $100,000  of  assets 
mostly  through  clerks. 

Seven  hundred  and  fifty  dollars 
allowed  where  the  receivership 
property  consisted  only  of  $5000 
worth  of  property.  Goodman  v. 
Wilder,  234  111.  362,  84  N.  E.  1025. 
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relative  "benefits  tliey  have  derived  from  the  services  of 
the  receiver.^  This  principle  applies  to  the  division  of 
fees  as  between  general  and  special  interests. where  all 
receive  benefit.^  Interests  that  were  vested  before  the 
receivership  and  are  liquidated  in  the  proceedings  can 
not  be  taxed  for  more  than  the  costs  of  an  ordinary  pro- 
ceeding for  that  purpose,^  unless  the  receiver  was  ob- 
tained at  their  own  request.^  Where  a  special  fund  is 
brought  into  the  estate  at  the  cost  of  certain  parties  the 
surplus  left  after  paying  their  claims  can  be  taxed  for  the 
receiver 's  compensation.^  Whore  a  general  creditor  causes 
delay  and  unnecessary  labor  to  the  receiver  by  fruitless 
opposition  to  claims  or  otherwise  he  may  be  taxed  a  rela- 
tively large*^  percentage  of  the  receiver's  compensation. 
Since  the  stockholders  of  an  insolvent  corporation  may 
be  considered  as  being  benefited  by  the  winding  up  of  its 
affairs  through  a  receivership,  the  compensation  of  the 
receiver  may  be  taxed  against  them,''^  But  where  an 
appeal  is  merely  for  the  benefit  of  the  receiver,  he  may 
be  disallowed  compensation  during  its  pendency.* 

1  American  Pig  Iron,  etc.,  Co.  v.      v.   T.    Schriver   &    Co.    (Tex.   Civ. 
German,  126  Ala.  194,  85  Am.  St.      App.),  184  S.  W.  359. 

Rep.  21,  28  So.  603;  Northrup  Nat.  4  iq  ^q  Receivership  of  Farmers' 

Bank  v.  Varner,  82  Kan.  691,  109  Union  Warehouse  Co.,  135  La.  970, 

Pac.  394;  In  re  Pleasant  Hill  Lum-  gg  gg    315 

ber.Co.,  126  La.  743,  52  So.  1010;  ,  ^^^.^^^^    ^     ^.^^^^^    ^    Lang- 

Taintor  v.  St.  John,  50  Mont.  358, 

146  Pac.  939. 

2  Eiswald    v.    Nautical    Prepara- 
tory   School    (R.    I.),    75   Atl.    262. 

3  Spencer  v.  Taylor  Creek  Ditch 
Co.,  194  Fed.  635,  114  C.  C.  A.  "^  The  expenses  and  compensa- 
407;  Aetna  Life  Ins.  Co.  v.  Leon-  tion  of  the  receiver  and  that  of  his 
ard,  186  Fed.  148,  108  C.  C.  A.  260;  attorney  are  legitimate  costs  to  be 
W^alter  v.  Peninsula  Cut  Stone  Co.,  taxed  against  the  delinquent 
9  Del.  Ch.  374,  82  Atl.  961;Makeel  stockholders  since  they  are  in- 
V.  Hotchkiss,  190  111.  311,  83  Am.  curred  in  collecting  the  creditors' 
St.  Rep.  131,  60  N.  E.  524;  Hum-  claims  and  carrying  out  the  pur- 
phrey  Bros.  v.  Buell-Crocker  Lum-  Poses  of  the  statute.  Du  Pont  v. 
ber   Co.,   174   N.   C.   514,   93    S.   E.  Ball  (Del.),  106  Atl.  39. 

971;  Hooven-Owens-Rentschler  Co.  s  Clumpner  v.  Spokane-Columbia 


worthy   Mach.   Co.,    201   Fed.   320, 
119  C.  C.  A.  558. 

6  Berry  v.  Rood,  225  Mo.  85,  123 
S.  W.  888. 
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§  626.     Loss  or  Forfeiture  of  Fees. 

The  receiver  may  by  his  own  conduct,  or  negligence, 
or  delay  forfeit  his  right  to  compensation,  or  to  compen- 
sation for  some  particular  service.^  As  a  rule  no  such 
forfeiture  will  be  declared  for  mere  errors  of  judgment 
nor  for  any  cause  except  culpable  misconduct  on  the  part 
of  a  receiver.^  Where  the  receiver  conducts  a  business  at 
a  loss  he  may  be  subject  to  lose  his  fees  as  against  his  own 
creditors  or  those  who  dealt  with  him  on  the  strength  of 
misrepresentations  by  him  f  but  not  as  against  creditors 
of  the  estate  w^ho  did  not  object  to  the  continuance  of  the 
business.^  Where  a  receiver,  under  orders  of  the  court 
and  in  good  faith  conducted  litigation  unsuccessfully,  it 


River  R.,  etc.,  Co.,  79  Wash.  278, 
140  Pac.  365. 

1  Dalliba  v.  Winschell  (Riggs), 
11  Idaho  364,  114  Am.  St.  Rep. 
267,  82  Pac.  107;  Nowell  v.  Inter-'' 
national  Trust  Co.,  169  Fed.  497, 
94  C.  C.  A.  589;  Burroughs  v.  Tax- 
away  Co.,  182  Fed.  129;  Higgins  v. 
Shields,  151  Ky.  227,  151  S.  W. 
391;  Campan  v.  Detroit  Driving 
Club,  144  Mich.  80,  107  N.  W. 
1063;  Covington  v.  Hawes-La 
Anna  Co.,  245  Pa.  73,  Ann.  Cas. 
1915D,  1254,  91  Atl.  514;  Kronen- 
thai  V.  Rosenthal,  144  N.  Y.  Supp. 
830;  Clapp  v.  Clapp,  49  Hun  195, 
1  N.  Y.  Supp.  919;  Schwartz  v. 
Keystone  Oil  Co.,  153  Pa.  283,  25 
Atl.  1018.  Cf.  White  v.  Lincoln, 
8  Ves.  Jr.  371;  Potts  v.  Leighton, 
15  Ves.  Jr.  273;  Bristowe  v.  Need- 
ham,  9  Jur.  N.  S.  1168;  Dease  v. 
O'Reilly,  2  Con.  &  L.  441;  Flood 
V.  Aldborough,  8  Ir.  Eq.  103; 
Farmers*  Loan  &  T.  Co.  v.  Cen- 
tral R.  Co.,  8  Fed.  60,  2  McCrary 
318.  But  see  Cowdrey  v.  Galves- 
ton, H.  &  H.  R.  Co.,  1  Woods  331, 
Fed.  Cas.  No.  3293. 


A  receiver  has  no  absolute 
right  to  his  fees  and  for  reasons 
of  public  policy  they  are  not  as- 
signable until  they  are  liquidated. 
Colonial  Bank  v.  Sutton,  79  Misc. 
Rep.  244,  139  N.  Y.  Supp.  1002. 

2  Farmers'  L.  &  T.  Co.  v.  Cen- 
tral R.  Co.,  supra;  Howard  v. 
Gose,  112  Va.  552,  72  S.  E.  140. 

Preferential  treatment  of  cred- 
itors of  a  corporation  prior  to  the 
receivership  by  an  officer  thereof, 
who  was  appointed  receiver,  but 
which  did  not  affect  his  adminis- 
tration of  the  estate  should  not 
affect  his  compensation.  Deputy 
V.  Delmar  Lumber  Mfg.  Co.,  10 
Del.   Ch.   101,  85  Atl.  669. 

3  Atkinson  &  Co.  v.  Aldrich- 
Clisbee  Co.,  248  Fed.  134. 

■i  Filkins  v.  Adams,  60  111.  App. 
410. 

Cf.  Greeley  v.  Provident  Sav. 
Bank,  103  Mo.  212,  15  S.  W.  429: 
McArthur  v.  Montclair  R.  Co.,  27 
N.  J.  Eq.  77;  Grant  v.  Bryant,  101 
Mass.  567;  Karn  v.  Rorer  Iron 
Co.,  86  Va.   754,  11   S.  E.   431. 
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was  hold  tliat  lie  was  entitled  to  compensation  even  though 
it  left  no  funds  in  the  estate  to  pay  costs  which  were  taxed 
against  the  estate  in  the  litigation.^  Where,  however,  a 
receiver,  for  his  own  benefit,  unsuccessfully  prosecuted 
an  appeal  from  an  order  fixing  his  own  compensation  and 
meanwhile  delayed  paying  out  the  assets  to  those  entitled 
to  them,  the  appellate  court  intimated  that  he  was  leni- 
ently treated  when  simply  denied  compensation  for  pur- 
ported services  pending  this  appeal.  In  this  connection 
the  court  said  :*^  ''Indeed,  the  allowance  was  so  liberal 
that  it  was  the  imperative  duty  of  the  receiver  to  pay  the 
money  over  to  the  creditors  in  obedience  to  the  first  order 
of  the  court.  Dalliba  v.  Winschell,  11  Idaho  364,  82  Pac. 
107;  Burroughs  v.  Toxaway  Co.,  185  Fed.  435,  107 
C.  C.  A.  505;  Wilkinson  v.  Washington  Trust  Co.,  102 
Fed.  28,  42  C.  C.  A.  140.  In  the  Burroughs  case  the  court 
very  aptly  observed :  'A  receiver  as  such  is  a  mere  officer 
of  the  court.  In  theory,  at  least,  it  matters  naught  to  him 
how  long  the  receivership  shall  last.  He  serves  the  court 
while  the  court  wants  his  services.  When  the  court 
reaches  the  conclusion  that  neither  his  services  nor  those 
of  any  other  receiver  are  needed,  that  is  the  end  of  the 
matter  so  far  as  he  is  concerned.'  In  the  Wilkinson  case 
it  is  said:  'Courts  and  their  officers  should  be  active  and 
prompt  to  pay  over  to  beneficiaries  trust  moneys  in  their 
control,  and  receivers  must  not  be  permitted  to  prolong 
their  possession  of  property  by  frivolous  appeals  or  base- 
less claims.' 

' '  The  court  dealt  very  kindly  with  the  receiver  when  it 
allowed  him  the  items  of  premiums  on  the  bond  and  the 
license  fees  paid  to  the  state,  and  in  declining  to  charge 
him  legal  interest  upon  the  full  fund  retained  from  the 
time  of  the  entry  of  the  first  judgment." 

Compensation  paid  to  the  receiver  on  a  misshowing  by 

5  Pacific  Coast  Coal  Co.  v.  Esary  6  Cliimpner  v.  Spokane-Columbia 

(Lak-a-taka  Co.),  92  Wash.  203,  R.  &  Nav.  Co.,  79  Wash.  278,  140 
158   Pac.   1003.  Pac.  365. 


FEES    AND   EXPENSES   OF   THE   RECEIVERSHIP.  1751 

him  as  to  the  condition  of  the  estate  may  be  ordered 
returned.'  Where,  pursuant  to  a  statute,  a  receiver  is 
liable  to  forfeiture  of  his  fees  for  certain  misconduct,  if 
is  the  prerogative  of  the  receivership  court  to  impose,  or 
declare,  the  forfeiture  and  not  of  another  court  that  may 
have  jurisdiction  to  punish  him  otherwise  for  the  offense.^ 
Where  a  party  to  the  litigation  is  appointed  receiver, 
lie  is  not  generally  entitled  to  compensation.^  Compen- 
sation has,  however,  been  allowed  notwithstanding  that 
the  receiver  was  a  party  to  the  litigation,  but  only  under 
exceptional  circumstances.^'^  Sometimes  a  party  to  the 
litigation  is  appointed  upon  an  agreement  that  he  is  to 
serve  without  compensation.^^ 

§  627.     Fees  of  Receivers  in  Case  of  Void  or  Wrongful  Re- 
ceiverships. 

Where  the  appointment  of  a  receiver  is  absolutely  void 
the  receiver  can  not  be  allowed  any  compensation.  The 
rule  and  the  reason  for  it  have  been  stated  as  follows  by 
the  Supreme  Court  of  California:^ 

''This,  it  will  be  observed,  does  not  present  the  case  of 
a  reversal  of  an  order  appointing  a  receiver  for  mere 
error  or  irregularity  in  its  procurement.  It  presents  the 
case  of  an  order  void  for  want  of  legal  authority,  and 
where  the  receiver,  in  point  of  law,  was  not  a  receiver,  but 
a  trespasser.  .  .  .  The  cases  are  not  infrequent  where 
the  court  has  settled  the  account  of  a  receiver  erroneously 

7  Haines  v.  Buckeye  Wheel  Co.,  lo  Geyser  Min.  Co.  v.  Salt  Lake 
224  Fed.  289,  139  C.  C.  A.  525.  Bank,   16  Utah  163,   51   Pac.   151; 

8  Fields  V.  United  States,  27  Bignell  v.  Chapman  [1892],  1  Ch. 
App.  D.  C.  433    (certiorari  denied  gy 

205  U.  S.  292,  27  Sup.  Ct.  543,  51  '          „              ^  ,                i^n     r   ^ 

I      r^    oAr,s  11  Polk    V.     Johnson,     160     Ind. 

L,    Ed.   ou7).  

.Meissler   v.    Meissler,    101    111.  292.  98  Am.  St.  Rep.  274.  66  N.  E. 

App.    256;    Brien   v.    Harriman.    1  ^52;  Steel  v.  Holladay.  19  Or.  517, 

Tenn.    Ch.    467;    Todd   v.    Rich,    2  25  Pac.  77. 

Tenn.   Ch.   107;    Bartelt  v.   Smith,  i  Sullivan  v.  Gage,  145  Cal.  759, 

145  Wis.  31,  Ann.  Cas.  1912A,  1195,  79  Pac.  537. 
129  N.  W.  782. 
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appointed,  and  made  the  amount  a  cliarge  against  the 
party  who  has  procured  the  appointment,  but  no  case 
has  been  brought  to  our  attention  where  a  court  has  made 
such  an  order  when  its  own  judicial  act  in  appointing  the 
receiver  was  nugatory  and  void  for  want  of  jurisdiction. 
The  receiver  is  not  obliged  to  accept  such  appointment, 
and  in  such  case  as  this,  as  the  court  was  without  power 
to  appoint  him,  it  must  equally  be  without  power  to  make 
any  other  order  depending  for  its  validity  upon  the  order 
of  appointment.  The  utmost  that  is  left  for  a  receiver 
appointed  under  such  circumstances  is  his  right  of  action 
for  compensation  against  the  party  procuring  his 
appointment.  .  .  .  So,  here,  it  must  result  that  the  order 
allowing  compensation,  being  based  upon  a  void  order 
appointing  the  receiver,  is  itself  void." 

This  rule  has  been  followed  by  other  courts. ^ 
As  indicated  in  the  above  quotation  the  conclusion 
might  have  been  different  if  the  appointment,  instead  of 
being  void,  had  merely  been  erroneous  or  wrongful — that 
is,  if  it  had  been  a  case  in  which  a  receiver  pendente  lite 
had  been  appointed  on  a  prima  facie  showing,  but  in' 
which  either  because  the  applicant  was,  on  the  merits, 
unable  to  sustain  his  contentions  of  rights  or  interest  in 
the  property  or  the  respondent  had  been  able  to  show 
superior  equities  and  the  property  had  been  ordered 
restored  to  the  respondent.  In  the  latter  class  of  cases 
the  general  rule  is  that  the  receiver  is  not  entitled  to 

2  To  the   same   effect  are   State      Tel.  &  Electric  Co.  v.  Farmers  & 
of  Missouri  v.  Angle,  236  Fed.  644,      Bk.  (Tex.  Civ.),  155  S.  W.  629. 
149  C.  C.  A.  640;   Hawes  v.  First  Where   a    court   Is    without   au- 

-.,_,,       „   ,,    ,.  ooo    Tr.„j       thority  to  administer  any  portion 

Nat.   Bank   of   Madison,   229    Fed.        ^     ,  , 


51,  143  C.  C.  A.  645;   McBride  v. 
Coleman    (Ind.    App.),    119    N.    E. 


of  the  assets  of  the  party  over 
whom  a  receiver  has  been  ap- 
pointed, it  is  without  power  to 
152;  People  v.  Jones,  33  Mich.  ^ward  compensation  to  the  re- 
303;  St.  Louis,  etc.,  Ry.  Co.  v.  ceiver  appointed  by  it.  State  of 
Wear,  135  Mo.  230,  33  L.  R.  A.  Missouri  v.  Angle,  236  Fed.  644, 
341,    36    S.   W.    357,    658;    Roberts      149   C.  C.  A.  640. 
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compensation  out  of  tlie  property.^  He  is,  however, 
entitled  to  compensation  and  the  receivership  court  has 
jurisdiction  to  order  it  paid.^  Generally  it  will  be 
assessed  against  the  applicant  for  the  receiver,^  and  this 


3  Etna  steel  &  Iron  Co.  v.  Ham- 
ilton, 133  Ga.  85,  65  S.  E.  145; 
Chicago  Title  &  Trust  Co.  v.  New- 
man, 187  Fed.  573,  109  C.  C.  A. 
263;  Dalton  v.  Zimmer,  131  111. 
App.  490;  State  ex  rel.  Fischer  v. 
Thomas,  249  Mo.  103,  155  S.  W. 
401;  Phillips  v.  Hudson  Film  Co., 
82  Misc.  Rep.  385,  143  N.  Y.  Supp. 
759;  Pittsfield  Nat.  Bank  v.  Bayne, 
140  N.  Y.  321,  35  N.  E.  630;  Weston 
V.  Watts,  45  Hun  (N.  Y.)  219; 
Ford  V.  Gilbert,  42  Or.  528,  71  Pac. 
971. 

Where  an  action  is  success- 
fully maintained  against  a  re- 
ceiver for  the  value  of  property 
wrongfully  taken  as  part  of  the 
estate  and  sold,  the  receiver's 
compensation  for  services  in  con- 
nection with  the  sale  should  not 
be  charged  against  the  owner. 
Brazelton  &  Johnson,  v.  J.  I. 
Campbell  Co.,  49  Tex.  Civ.  218, 
108  S.  W.  770. 

4  People  V.  Oriental  Bank,  129 
App.  Div.  865,  114  N.  Y.  Supp.  440. 

5  In  re  Wentworth  L.  Co.,  191 
Fed.  821,  112  C.  C.  A.  335;  In  re 
Independent  M.  &  T.  Corporation, 
251  Fed.  484,  163  C.  C.  A.  478; 
Couper  V.  Shirley,  75  Fed.  168,  21 
C.  C.  A.  288;  Mcintosh  v.  Ward, 
159  Fed.  66,  86  C.  C.  A.  256;  Hawes 
V.  First  Nat.  Bank  of  Madison, 
229  Fed.  51,  143  C.  C.  A.  045; 
Wills  Valley  Min.  &  Mfg.  Co.  v. 
Galloway,  155  Ala.  628,  47  So.  141; 
Myers  v.  Hines,  122  Ark.  320,  182 
S.  W.  542;  Excelsior  White  Lime 
Co.  V.  Rieff,  107  Ark.  554,  155 
S.  W.  921. 


In  Ephraim  v.  Pacific  Bank,  129 
Cal.  589,  62  Pac.  177,  the  question 
arose  as  to  whom  a  receiver 
should  look  for  his  compensation 
and  reimbursement  of  expenses 
and  the  court  held  that  he  had 
a  right  to  look  to  the  party  com- 
mencing the  proceeding  but  the 
court,  though  recognizing  the 
general  rule  that  his  compensa- 
tion and  expenses  were  a  charge 
upon  the  fund  in  his  hands  also 
recognized  that  the  general  rule 
had  certain  qualifications  and 
said: 

"If  he  (the  receiver)  has  taken 
property  into  his  custody  under 
an  irregular,  unauthorized  ap- 
pointment, he  must  look  for  his 
compensation  to  the  parties  at 
whose  instance  he  was  appointed; 
and  the  same  rule  applies  if  the 
property  of  which  he  takes  pos- 
session is  determined  to  belong 
to  persons  who  are  not  parties  to 
the  action,  and  is  taken  from  his 
possession  by  paramount  author- 
ity. As  to  such  property  his  ap- 
pointment as  receiver  was  unau- 
thorized and  conferred  upon  him 
no  right  to  charge  it  with  any 
expense." 

Hendrie,  etc.,  Mfg.  Co.  v.  Parry, 
37  Colo.  359,  86  Pac.  113;  Capital 
City  Tobacco  Co.  v.  Anderson,  138 
Ga.  667,  75  S.  E.  1040;  James  H. 
Rice  Co.  V.  McJohn,  244  111.  264,  91 
N.  E.  448;  Highley  v.  Deane,  168 
111.  266,  48  N.  E.  50. 

Pursuant  to  statute  the  fee  was 
assessed  against  the  applicant  in 
Burrows  v.  Merrifield,  243  111.  362, 
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is  especially  tlie  rule  if  there  is  any  sliowing  to  the  effect 
that  the  applicant,  in  any  degree,  acted  in  bad  faith.^ 

There  are,  however,  exceptions  to  the  rule  that  the 
receiver's  compensation  should  be  taxed  against  the 
party  appljdng  for  the  receiver  when  he  is  unsuccessful 
in  the  final  determination  of  the  litigation.  The  receiv- 
er's compensation  is  part  of  the  costs  of  the  action;  and, 
like  other  costs  in  any  equitable  proceeding,  they  are 
assessed  in  accordance  with  principles  of  equity  and  on 
equitable  grounds.  The  services  of  the  receiver  may  have 
been  beneficial  even  to  the  successful  party  to  the  suit, 
though,  as  the  event  show^ed,  he  was  without  legal  reason, 
deprived  of  the  possession  of  the  property.  In  such  a 
case  it  is  held  to  be  equitable  that  he  should  bear  part  or 
all  of  the  costs. 

In  a  case  in  Indiana'^  it  was  said:  "It  thus  appears 
that  the  mere  fact  that  a  party  is  successful  on  the  merits 
of  the  action  giving  rise  to  the  appointment  of  a  receiver 
is  not  conclusive  in  determining  who  shall  bear  the  ex- 
penses of  such  receivership.  It  is  generally  accepted 
that,  in  the  absence  of  a  statute,  the  expenses  of  a  receiv- 

90  N.  E.  750;  Willis  v.  Sharp,  58  lamy  v.  Washita  Valley  Tele- 
Hun  608,  12  N.  Y.  Supp.  120;  Bel-  phone  Co.,  25  Okla.  18,  25  L,  R.  A. 
lamy  v.  Washita  Valley  Tele-  (N-  S.)  412,  105  Pac.  340;  Wagner 
phone  Co.,  25  Okla.  18,  25  L.  R.  A.  v.  Philadelphia,  etc.,  Ry.  Co.,  233 
(N.  S  )  412,  105  Pac.  340;  Wagner      P'^^-  St.   114,  Ann.  Cas.  1913B,  536, 

81    Atl.    944;    Hall.    v.    Wilson,   65 


V.  Philadelphia,  B.  &  T.  St.  Ry. 
Co.,  233  Pa.  114,  81  Atl.  944,  Ann. 
Cas.  1913B,  536;  Shaw  v.  Shaw,  51 
Tex.  Civ.  55,  112  S.  W.  124. 


Wash.  137,  118  Pac.  16. 

Persons  responsible  for  unau- 
thorized appointment  of  receiver 
may  become  liable  for  his  compen- 
The  fee  may  be  allowed  out  of  sation.  Hickey  v.  Parrot  Silver, 
the  property  and  the  respondent  gt^^  q^^  32  Mont.  143,  108  Am. 
given  judgment  against  the  appli-  st.  Rep.  510,  79  Pac.  698;  Wills 
cant  for  the  amount.  Nutter  v.  valley  Min.  etc.,  Co.  v.  Galloway, 
Brown,  58  W.  Va.  237,  6  Ann.  Cas.  ^55  ^j^.  628,  47  So.  141.  Cohen  v. 
94,  1  L.  R.  A.  (N.  S.)  1083,  52  Feuerstein,  80  Misc.  Rep.  398,  141 
S.   E.   88.  N.  Y.  Supp.  267. 

6  Miller    v.    American    Light    &  ^  Brock    v.    Rudug    (Ind.    App.), 

Fixture  Co.,  181  111.  App.  623;  Bel-      119  N.  E.  491. 
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ersliip,  as  between  the  parties,  should  be  adjudged  upon 
equitable  principles.  34  Cyc.  364;  Geer  v.  Finn  (Mich.), 
163  NTW.  20.  In  accord  with  such  rule,  the  courts  exer- 
cise large  discretion  in  determining  who  shall  pay  the 
expenses  of  receiverships,  and  assess  the  same  against 
the  fund,  or  against  either  party,  or  apportion  them, 
according  to  the  justice  and  equality  of  each  case. 
Espuela,  etc.,  Co.  v.  Bindle,  11  Tex.  Civ.  App.  262,  32 
S.  W.  582;  Mallette  v.  Fort  Worth,  etc.,  Co.,  21  Tex.  Civ. 
App.  267,  51  S.  W.  859 ;  Kell  v.  Trenchard,  146  Fed.  245, 
76  C.  C.  A.  611 ;  Hembree  v.  Dawson,  18  Or.  474,  23  Pac. 
264;  French  v.  Gifford,  supra;  Ballamy  v.  Washita, 
supra,  note,  page  418.  In  this  state  there  is  no  statute 
governing  the  payment  of  the  expenses  of  a  receivership, 
and  it  appears  that  the  general  rule  of  equitable  deter- 
mination ought  to  prevail.  Appellants  therefore  could 
not  demand  that  they  be  relieved  from  the  payment  of 
the  expenses  of  such  receivership  on  the  mere  fact  that 
they  had  prevailed  on  the  merits  of  the  main  action. 

''It  should  be  noted  that  there  was  no  appeal  from  the 
order  appointing  such  receiver,  and  that  in  presenting 
this  appeal  appellants  have  not  made  any  contention 
against  the  legality  of  such  appointment,  except  to  assert 
that  it  was  made  without  notice.  This  fact  would  not 
necessarily  render  such  appointment  illegal,  as  section 
1288,  Burns  1914,  provides  for  such  an  appointment.  But 
appellants  contend  that  the  appointment  of  a  receiver 
was  one  of  the  objects  of  the  comiDlaint  in  this  action,  and 
as  the  court  found  against  appellees  generally  it  was,  in 
effect,  a  finding  that  such  receiver  was  improvidently 
appointed.  We  can  not  concur  in  this  contention.  The 
record  discloses  that  the  receiver  had  been  appointed 
long  before  the  trial  of  the  cause  on  its  merits.  There  is 
nothing  to  show  that  such  appointment  had  ever  been 
set  aside,  and  hence  no  issue  involving  the  appointment 
of  such  receiver  was  before  the  court  when  the  cause  was 
heard  on  its  merits. 


1756  LAW    OF    RECEIVERS. 

"The  trial  court  had  all  the  facts  of  the  case  before  it, 
and  was  possessed  of  large  judicial  discretion  in  deter- 
mining who  should  pay  the  expenses  of  such  receiver- 
ship. It  has  adjudged  that  appellants  should  pay  the 
same,  and  the  presumption  is  in  favor  of  such  action  on 
appeal.  The  record  fails  to  disclose  any  fact  which 
would  authorize  a  conclusion  that  reversible  error  had 
been  committed." 

This  rule  has  been  quite  generally  followed  and 
applied.^ 

This  principle  applies  especially  in  cases  in  which  the 
receiver  is  appointed  principally  to  preserve  the  prop- 
erty until  some  issue  concerning  its  ownership  or  posses- 
sion may  be  determined,  such  as  partnership  cases,®  or 
lunacy  proceedings.^"^  Where  the  receiver  was  allowed 
to  remain  in  control  pending  an  appeal  from  the  order 
of  appointment  it  was  held  just  to  assess  his  compensa- 
tion against  the  property  even  though  the  order  of 
appointment  was  reversed. ^^     The  receiver's  compensa- 

s  In   Ogden   City   v.   Bear   Lake,  void,    and    the    receiver's    lawful 

etc.,  Irr.  Co.,  18  Utah  279,  55  Pac.  acts  and  contracts  are  binding  in 

385,    the    appointment    was    held  the  further  administration  of  the 

erroneous    and    the    receiver    was  assets,  and  he  is  entitled  to  just 

allowed    such    expenses    as    would  compensation     for     his     services, 

have  been  incurred  without  a  re-  Northwestern  Iron  Co.  v.  Land  & 

ceiver.  River  Imp.  Co.   (Lehigh  Coal  &  I. 

See,  also,  Excelsior  White  Lime  Co.),   92  Wis.   487,   66   N.  W.   515. 

Co.    V.    Rieff,    107    Ark.    554,    155  Cf.  Schwartz  v.  Keystone  Oil  Co., 

S.  W.  921;  Fry  v.  White,  132  Ark.  153  Pa.  283,  25  Atl.  1018;   Central 

606,  201  S.  W.  1105;  Sullivan  Tim-  Trust  Co.   v.   Cincinnati,   I.   &   M. 

ber  Co.  v.  Black,  159  Ala.  570,  48  R.  Co.,  58  Fed.  500. 

So.  870;  Grout  v.  First  Nat.  Bank,  9  Taintor   v.   St.  John,   50   Mont. 

48  Colo.  557,  21  Ann.  Cas.  418,  111  358,  146  Pac.  939. 

Pac.  556.  10  In  re   Sulk,   74  N.  J.  Eq.   730, 

The  appointment  of  a  receiver  70  Atl.   661. 

of  an  insolvent  corporation  in  one  n  Palmer  v.  State  of  Texas,  212 

court  while  proceedings  for  such  U.  S.  118,  53   L.   Ed.  435,  29   Sup. 

appointment      are       pending      in  Ct.  230,  modifying  State  of  Texas 

another  court  having  jurisdiction  v.  Palmer,  158  Fed.  705,  22  L.  R.  A. 

thereof,  although  irregular,  is  not  (N.  S.)  316,  85  C.  C.  A.  603. 
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tion  may,  of  course,  be  assessed  against  the  property 
with  the  consent  of  the  successful  party.^- 

When  the  receivership  was  instituted  by  the  corpora- 
tion itself,  and  it  has  benefited  by  the  services  of  the 
receiver,  it  may  become  liable  for  his  services  in  case  his 
appointment  is  held  void.^^ 

Where  a  state  court  was  without  authority  to  appoint 
a  receiver  over  a  person  conducting  a  private  bank  and 
bankruptcy  proceedings  are  instituted  against  the  person, 
so  far  as  his  services  were  of  value  to  the  estate  in  pre- 
serving and  collecting  it,  the  bankruptcy  court  is  author- 
ized to  grant  relief.^^ 

2,  Fees  of  the  Attorney  for  Receiver  and  Other  Attorneys 
Connected  ivith  Receivership. 

§  628.     Right  of  Attorney  for  Receiver  to  Compensation. 

As  a  receiver  is  entitled  to  compensation  for  his  own 
services,  so  he  is  entitled  to  compensation  for  the  services 
of  such  assistants  as  he  necessarily  employs.  The  one 
assistant  that  practically  every  receiver  must  employ  is 
an  attorney.  The  proposition  that  a  receiver  is  entitled 
to  compensation  for  the  services  of  an  attorney  is  a  corol- 
lary, or  counterpart,  of  the  fundamental  equitable  prin- 
ciple upon  which,  as  stated  at  the  outset  of  this  chapter, 
the  receiver's  right  to  his  own  compensation  is  based. 
*'It  is  a  well  established  principle  of  equity  that  where 
one  voluntarily  goes  into  a  court  of  equity,  takes  the  risk 
of  litigation  upon  himself,  and  recovers  a  fund  in  which 
others  are  entitled  to  share,  he  is  entitled  to  payment  of 

12  Moe  V.  Thomas  McNally  Co.,  1 4  State    of    Missouri    v.    Angle, 
138  App.  Div.  480,  123  N.  Y.  Supp.  236  Fed.  644,  149  C.  C.  A.  640. 
71.  See,  also,  Randolph  v.  Scruggs, 

13  Tabor  v.  Bank  of  Leadville,  190  U.  S.  533,  47  L.  Ed.  1165,  23 
35  Colo.  1,  83  Pac.  1060.  Sup.  Ct.  710. 
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the    fees    of   "his    counsel    out   of   the    fund   "before   its 
distribution."^ 

Though  the  receiver  is  not  always,  and  in  many  in- 
stances is  not  at  all,  instrumental  in  bringing  a  fund  into 
court,  he  is  always  instrumental  in  preserving  and  pro- 
tecting the  receivership  property  for  the  benefit  of  those 
interested  therein.-  Occupying,  as  he  does  in  many 
cases,  an  important  position  of  trust,  and  one  often 
attended  with  difficult  questions  of  doubt  as  to  the  most 
judicious  and  proper  course  to  pursue,  and  where  the 
attitude  of  the  parties  is  often  hostile  toward  each  other, 
it  is  not  only  the  receiver's  right  but  his  duty  to  employ 


1  Missouri  &  K.  T.  Ry.  Co.  v. 
Edson,  224  Fed.  79,  139  C.  C.  A. 
561. 

In  an  action  brought  to  enforce 
the  payment  of  certain  promis- 
sory notes  containing  a  waiver  of 
homestead  exemption  and  in 
which  a  receiver  was  appointed 
the  trial  court  ordered  that  from 
the  proceeds  of  the  property  the 
full  amount  of  the  notes  and  costs 
in  addition  to  attorneys'  fees 
should  be  paid  and  the  balance, 
if  any,  paid  to  the  debtor.  On  ap- 
peal the  appellate  court  ordered 
as  follows: 

"Exception  was  taken  to  the 
inclusion  in  the  decree  of  attor- 
ney's fees,  for  bringing  the  fund 
into  court  while  the  waiver  of 
homestead  was  only  operative  as 
to  the  amount  of  the  debt.  The 
theory  on  which  attorney's  fees 
for  bringing  a  fund  into  court  is 
allowed  is  that  if  the  diligence  of 
one  creditor  secures  a  fund  for  a 
common  benefit,  and,  if  others 
share  therein,  any  expense  of  se- 
curing it  should  not  fall  on  the 
diligent  creditor  alone,  but  that 
those  who  participate  in  the  fund 


should  contribute  their  share  to 
the  common  expense,  so  that  the 
fund  going  to  the  different  credi- 
tors may  be  first  taxed  with  the 
proper  amount  of  attorney's  fees 
before  its  distribution.  But  this 
does  not  authorize  creditors  to  be 
paid  in  full  and  also  to  require  the 
debtor  to  pay  attorney's  fees  for 
bringing  the  fund  into  court.  What 
is  here  said  refers  to  the  award  of 
a  fee  from  the  fund  for  bringing 
it  into  court,  and  not  to  the  con- 
tract fees  which  may  be  contained 
in  the  notes.  Direction  is  given 
that  the  decree  be  so  modified 
that  if  the  fund  is  sufficient  to  pay 
the  waiver  notes  in  full,  together 
with  such  costs  and  expenses  as 
have  been  decreed  against  the 
fund,  attorney's  fees  for  bringing 
such  fund  into  court  shall  not  be 
taxed  as  against  such  excess,  but 
that  such  fee  may  be  awarded 
from  the  fund  which  would  be 
going  to  the  creditors  participat- 
ing in  the  distribution."  Peppers 
V.  Camten,  143  Ga.  229,  84  S.  E. 
477. 

2  Missouri  &  K.  I.  Ry.  Co.  v.  Ed- 
son,  224  Fed.  79,  139  C.  C.  A.  561. 
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counsel  to  advise  liim  as  to  the  management  of  tlie  prop- 
erty placed  in  his  hands  and  as  to  his  duties  in  the 
premises.^ 

While  many  of  the  details  relating  to  the  employment 
of  counsel  by  the  receiver  and  concerning  the  amount  and 
allowance  of  the  attorney's  compensation  are  governed 
by  the  rules  and  the  practice  of  the  different  courts  and, 
in  some  instances,  by  statute,  there  are  some  principles 
governing  these  questions  that  may  be  stated  to  be  of 
general  application. 

§  629.     Status  of  the  Attorney's   Compensation  in  Receiver- 
ships. 

In  theory,  at  least,  the  allowance  for  attorney's  fees  is 
made  to  the  receiver  himself,  not  to  the  attorney;^  and, 
like  the  receiver's  own  compensation,  this  allowance,  as 
far  as  its  rank  in  the  order  of  claims  against  the  receiver- 
ship estate  is  concerned,  is  jjart  of  the  costs  of  the  action.- 

3  Walsh   V.   Raymond,   58    Conn.  ity.     Farmers'   Loan  &   Trust  Co. 

251,   18   Am.   St.    Rep.   264,   20   Atl.  v.  Mann,  4  Robt.   (N.  Y.)   356. 
464;  Robinson  v.  Ruprecht,  147  111.  i  International      Improv.      Fund 

App.    646;     Lottimer    v.    Lord,    4  Trustees  v.  Greenough,  105  U.  S. 

E.   D.    Smith    (N.   Y.)    183;    Corey  527,    26    L.    Ed.    1157;     Stuart    v. 

V.  Long,  12  Abb.  Pr.   (U.  S.)   427;  Boulware,  133  U.  S.  78,  33  L.  Ed. 

Hubbard  v.  Camperdcvn  Mills,  25  568,    10    Sup.    Ct.    242;    Willett   v. 

S.    C.    496,    1    S.    E.    5;    Studrt    v.  Janecke,  85  Wash.  654,  Ann.  Cas. 

Boulware,  133  U.  S.  78,  33  L.  Ed.  1917B,  351,  149  Pac.  17. 
568,  10  Sup.  Ct.  242;   International  The   allowance   is   made   to  the 

Imp.  Fund  v.  Greenough,  105  U.  S.  receiver    and    not    the    attorney. 

527,  26  L.  Ed.  1157.  First  Nat.  Bank  v.  Oregon  Paper 

An  attorney  may,  of  course,  be  Co.,  42  Or.  398,  71  Pac.  144,  971. 
employed  by  one  acting  in  a  repre-  2  McReynolds  v.  Brown,  121  111. 

sentative    capacity    and    when    so  App.  261;    St.  Louis  Union  T.  Co. 

employed  he  is  as  much  entitled  v.  Texas  S.  Ry.  Co.,  59  Tex.  Civ. 

to  compensation  as  though  he  had  157,    126    S.    W.    296;    Hulings    v. 

been  retained   by  a  client  acting  Jones,    63    W.    Va.    696,    60    S.    E. 

in  his  own  interest.     Thus  an  at-  874;    City    Bank    of    Wheeling    v. 

torney  may  be  allowed  compensa-  Bryan,    76   W.   Va.    481,    L.    R.    A. 

tion   for  services   rendered   to   re-  1915F,  1219,  86  S.  E.  8;  Kilpatrick 

ceivers  or  any  one  acting  in  any  v.    Horton,    15   Wye.    501,   89    Pac. 

other    such    representative    capac-  1035. 
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§  630.  Necessity  for  Authorization  of  Court  to  Employ  an 
Attorney. 
In  engaging  the  services  of  an  attorney  a  receiver  is, 
in  fact,  making  a  contract  for  the  benefit  of  the  estate.^ 
As  in  the  case  of  any  other  contract,  he  has  only  such 
power  as  the  court  may  bestow  upon  him.  In  theory, 
therefore,  he  can  not  engage  counsel  without  previous 
authorization  of  the  court.^  In  practice,  however,  the 
right  of  the  receiver  to  engage  counsel  is  taken  for 
granted  or  recognized,  in  a  general  way,  in  the  order  of 
appointment ;  and  an  unauthorized  employment  of  an 
attorney  may  be  ratified  by  a  court  order. ^  However,  it 
is  a  principle  uniformly  recognized  that  an  attorney  is 
to  be  engaged  only  to  perform  services  of  a  distinctly 
legal  character  and  not  such  as  the  receiver  should  him- 
self attend  to.^ 

§  631.     Selection  of  Attorney  for  Receiver. 

In  theory  the  receivership  court  has  control  of  the 
question  as  to  who  shall  be  selected  as  attorney  for  the 
receiver  and  may  refuse  to  allow  compensation  to  one 

Attorneys'  fees  are  a  preferen-  Life  Ins.  Co.  v.  Lincoln  M.  Co., 
tial  claim  against  the  estate.  New-  175  App.  Div.  415,  161  N.  Y.  Supp. 
castle,    etc.,    Ry.    Co.   v.    Simpson,      853. 

26  Fed.  133  ^  Sullivan  Timber  Co.  v.  Black, 

159  Ala.  570,  48  So.  870;  Villere 
V.  New  Orleans  Pure  Milk  Co., 
122  La.  717,  48  So.  162;  Hulings 
V.  Jones,  63  W.  Va.  696,  60  S.  E. 
2  Bullock  V.  Clarke,  53  Ind.  App.  §74. 
112,  101  N.  E.  311.  4  Henry  v.  Henry,  103  Ala.  5S2, 

The   necessity    for   the    employ-      15  So.  916. 
ment    of    counsel     is     for     court.  The  compensation  of  the  attor- 

Hickey  v.  Parrot  Silver,  etc.,  Co.,  ney  is  limited  to  work  requiring 
32  Mont.  143,  108  Am.  St.  Rep.  legal  skill  and  work  which  the  re- 
510,  79  Pac.  698;  Dalliba  v.  Win-  ceiver  is  capable  of  performing, 
schell  (Riggs),  11  Idaho  364,  114  Deputy  v.  Delmar  Lumber  Mfg. 
Am.  St.  Rep.  267,  82  Pac.  107;  Co.,  10  Del.  Ch.  101,  85  Atl.  669; 
Beneville  v.  Whalen,  14  Daly  508,  Society  for  Relief  of  Destitute 
2  N.  Y.  Supp.  20;  Schaefer  v.  Fan-  Children  of  Seamen  v.  McDaniel, 
ning,  170  N.  Y.  Supp.  849;  Niagara      148  N.  Y.  Supp.  951. 


1  Willett   v.   Janecke,   85   Wash. 
654,  Ann.  Cas.  1917B,  351,  149  Pac. 
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injudiciously  selected  by  the  receiver  himself.^  The  rea- 
son for  the  rule  is  that  it  is  the  right  and  duty  of  the 
-court  to  see  that  no  favoritism  nor  prejudice  is  displayed 
by  the  receiver  toward  any  interested  party.-  In  practice 
the  selection  of  an  attorney  or  a  change  of  counsel  is  left 
largely  to  the  receiver  himself,^  and  compensation  for 
attorney's  services  would  not  ordinarily  be  denied  simply 
;for  a  reason  connected  with  the  personnel  of  the  receiv- 
er's choice  of  an  adviser,  unless  it  appeared  that  some 
.actual  injury  or  unfairness  had  resulted  to  a  party  or 
the  receivership  fund  itself.^ 

The  question  as  to  the  propriety  of  a  choice  of  a  legal 
adviser  for  the  receiver  arises  mainly  in  connection  with 
the  question  as  to  whether  or  not  the  attorney  for  a  party 
to  the  action  may  be  selected  to  serve  in  that  capacity. 
The  general  rule  is  that  such  a  selection  should  not  be 
made.  The  reason  for  the  rule  is  the  possibility  that 
there  may  arise  situations  in  the  course  of  the  adminis- 
tration in  which  there  would  be  a  conflict  of  interest  be- 

1  Heffron  v.  Flower,  35  111.  App.  Island,  112  App.  Div.  791,  99  N.  Y. 

-200;    Baker  v.   Backus   Adm'r,   32  Supp.  486. 

111.   79,   115;    Benneson  v.  Bill,   62  4  Stevens    v.    Hadfield,    196    111. 

111.  408,  409;  Merchants'  &  M.  Nat.  ^53,  63  X.  E.  633. 

Bank    V.    Kent    Circuit   Judge,    43  ^"  attorney  whose  interests  are 

Mich.    292,    5   N.   W.    627;    People  ^^^^^'^   ^^   ^^^   receivership   should 


V.  Bank  of  Staten  Island,  112  App. 
Div.  791,  99  N.  Y.  Supp.  486;  First 
Nat.  Bank  v.  Navarro,  63  Hun  630, 


not  be  selected.  Farwell  v.  Great 
Western  Tel.  Co.,  161  111.  522,  44 
N.  E.  891;  Speiser  v.  Merchants 
Ex.  Bank,  110  Wis.  506,  86  N.  W. 
17   N.   Y.   Supp.  900,  43   N.  Y.   St.       243 

Rep.    813;     Hirshfeld    v.    Bopp,    5  The  attorney  of  the  party  who 

App.  Div.  202,  39  N.  Y.  Supp.  24.  obtained   the   appointment  should 

2  Merchants'  &  M.  Nat.  Bank  v.  not  be  appointed  under  same  cir- 
Kent  Circuit  Judge,  43  Mich.  292,  cumstances.  Emmons  v.  Davis, 
5  N.  W.  627.  ®t^'  Co.  (N.  J.),  16  Atl.  157. 

A  receiver  should  not  select  his 
A  mere  stranger  has  no  right  to      ,      ,,  ,      .  r. 

brother  as  counsel  where  he  rep- 
complain    of    the    selection   of   an  ^  ^  v,      jt.   1 1  j  i.   ^ 

resented  bondholders  and  but  re- 
attorney  by  the  receiver.  Warren  ^.g^tly  comes  into  the  jurisdiction. 
V.  Sprague,  11  Paige   (N.  Y.)   200.      Blair  v.  St.  Louis,  etc..  R.  Co.,  20 

3  People     v.     Bank     of     Staten      Fed.  348. 
II  Rec— 111 
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tween  the  party  whose  attorney  is  selected  and  other 
parties  to  the  action,  a  situation  in  which  the  receiver  is 
supposed  to  be  impartial.^  The  character  of  the  duties 
to  be  mainly  performed  by  the  attorney  may  remove  the 
necessity  for  following  the  rule,  as  where  the  duties  will 
be  confined  to  advising  the  receiver  with  reference  to  the 
routine  details  of  his  administration.^  In  case  a  conflict 
of  interest  arises  or  appears  probable  it  is  within  the 
power  of  the  court  to  compel  a  change  of  attorneys. 
Oftentimes  the  receivership  proceeding  is  the  consumma- 
tion of  vigorous  efforts  on  the  part  of  the  plaintiff's 
attorney  to  force  into  the  open  an  unwilling  debtor,  as 
for  instance  one  who  has  concealed  or  fraudulently  trans- 
ferred his  assets;  in  such  case  the  rule  is  ''more  honored 
in  its  breach  than  it  would  be  in  its  observance,"  and  wis- 
dom dictates  that  the  receiver  should  have  the  benefit  of 


5  McPherson  v.  United  States, 
245  Fed.  40;  Blair  v.  St.  Louis,  etc., 
Co.,  20  Fed.  348;  Barber  v.  Inter- 
national Co.,  74  Conn.  652,  92  Am. 
St.  Rep.  246,  51  Atl.  857;  Adams 
V.  Wood,  8  Cal.  306;  Merchants 
&  M.  Nat.  Bank  v.  Kent  Circuit 
Judge,  43  Mich.  292,  5  N.  W.  627; 
Warren  v.  Sprague,  11  Paige  (N. 
Y.)  200,  209;  Ryckman  v.  Parkins, 
5  Paige  (N.  Y.),  543;  Moore  v. 
O'Loghlin,  3  L.  R.  (Ir.)  405;  Gar- 
land V.  Garland,  2  Ves.  Jr.  137,  30 
Eng.  Reprint  561. 

A  receiver  appointed  in  proceed- 
ings for  dissolution  of  a  partner- 
ship should  not  employ  the  attor- 
ney for  the  complainants  in  the 
proceedings.  Heffron  v.  Flower,  35 
111.  App.  200;  see,  also,  J.  W.  But- 
ler Paper  Co.  v.  J.  L.  Regan  Ptg. 
Co.,  35  111.  App.  152;  Warren  v. 
Sprague,  4  Edw.  Ch.   (N.  Y.)   416. 

See  In  re  Kaufman,  179  Fed. 
552,  re  bankruptcy  matter. 


In  People  v.  Brooklyn  Bank  in 
the  City  of  New  York,  125  App. 
Div.  354,  109  N.  Y.  Supp.  534,  it 
was  held  that  because  of  the  stat- 
utory official  relation  of  the  state 
attorney  general  to  the  action,  pub- 
lic policy  required  that  the  re- 
ceiver should  not  be  represented 
by  one  who  had  been  a  deputy  in 
the  attorney  general's  office  and 
had  resigned  to  accept  an  appoint- 
ment by  the  receiver. 

6  A  receiver  may,  without  Im- 
propriety, be  represented  by  the 
attorney  of  a  party  where  the  in- 
terests of  the  receiver  and  such 
party  are  not  adverse.  Smith  v. 
New  York  Cons.  Stage  Co.,  28 
How.  Pr.  (N.  Y.)  277,  377,  18  App. 
Pr.  419;  Kitchens  v.  Gassaway 
(Tex.  C.  A.),  128  S.  W.  679;  Bar- 
telt  V.  Smith,  145  Wis.  31,  Ann. 
Cas.  1912A,  1195,  129  N.  W.  782; 
Speiser  v.  Merchants'  Ex.  Bank, 
110  Wis.  506,  86  N.  W.  243. 
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the  knowledge  gathered  by  the  attorney  prior  to  the 
appointment  of  the  receiver.'^ 

§  632.     Whether  Receiver  Who  Is  a  Lav^er  May  Be  Compen- 
sated for  His  Legal  Services. 

In  theory,  though  a  receiver  may  himself  be  an  attor- 
ney, he  is  not  expected  to  perform,  as  such,  duties  that 
are  technically  legal  and  professional  in  character,^  and 
will  not  be  entitled  to  compensation  for  legal  services 
performed  by  himself,  though  sometimes,  in  practice,  an 
attorney  is  chosen  for  the  office  with  the  express  purpose 
of  saving  a  duplication  of  fees,-  since  an  attorney  nat- 
urally w^U  unconsciously  use  his  professional  knowledge 
in  the  performance  of  his  duties  and  require  less  profes- 
sional emploj^ment  on  behalf  of  the  receivership.  Where 
an  attorney  is  selected  as  receiver,  the  fact  of  his  profes- 
sional knowledge  being  used  for  the  benefit  of  the  estate 
should  undoubtedly  enter  into  consideration  when  fixing 
his  compensation  as  receiver.^    In  New  Jersey  the  rule  is 

7  In  re  Smith,  203  Fed.  369,  121  stimulate  his  efforts  is  the  solici- 

C.  C.  A.  485;  Bennett  v,  Chapin,  3  tor  who,  with  indefatigable  indus- 

Sandf.  673.  try  and  tenacity  has  succeeded  in 

"The   receiver's    action     .     .     .  exposing  the  fraudulent  conspiracy 

was    merely    ancillary   to   and,   in  which  lies  at  the  foundation  of  all 

effect,  a  continuation  of,  the  orig-  these    proceedings,    and    has    ob- 

inal   suit  for   the   appointment  ot  tained    after   protracted   litigation 

a  receiver.  The  United  States  was  the  decree  against  respondent.  No 

the  party   beneficially   interested;  other  counsel  could  feel  the  same 

and  there  was     ...     no   more  desire     as     he     that     the     decree 

impropriety   in    appellant's    repre-  should  not  prove  a  brutum  fulmen, 

senting    the    receiver,    so    far    as  nor  the   same  interest  in  baffling 

concerns    the    prosecution    of    the  the  confessed  fraudulent  machina- 

suit   to  reach   specific    assets    for  tions  of  the  respondent  to  escape 

the  benefit  of  the  United  States,  its  payment." 

than  in  filing  the  original  bill  for  i  Re  Bank  of  Niagara,   6  Paige 

the  receivership  had  for  the  pur-  (.N.   Y.)    213;    State   v.   Butler,    15 

pose  of  such  suit."    McPherson  v.  Lea    (Tenn.)    113;    Olson  v.   State 

United  States,  245  Fed.  40.  Bank,  72  Minn.  320,  75  N.  W.  378. 

In    Shainwald   v.   Lewis,   8    Fed.  2  Bailey   v.    Glormine,    88    N.    J. 

878,  the  court  says:     "The  person  Eq.  254,  102  Atl.  634. 

who  is  of  all  the  fittest  to  advise  3  In  the  case  of  Pacific  Coast  Coal 

the  receiver,  and,  if  necessary,  to  Co.  v.  Lak-A-Taka  Co.  (Wash.),  158 
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that  where  an  attorney  is  selected  he  is  required  to  per- 
form the  greater  part  of  the  legal  duties  of  the  estate  and 
can  only  employ  another  attorney  when  specially  author- 
ized by  the  court.'* 

§  633.     Right  of  Attorney  Acting  in  Official  Capacity  to  Be 
Paid  Fees  Out  of  Estate. 

In  an  equity  suit  brought  by  the  United  States  to 
recover  internal  revenue  taxes  in  a  large  amount  which 
it  was  alleged  that  the  defendant  corporation  had  de- 
frauded the  government  from  receiving,  it  was  alleged 
that  the  corporation  was  insolvent  and  that  its  assets 
had  been  converted  by  its  stockholders.  A  receiver  was 
appointed  for  the  purpose  of  recovering  the  money 
alleged  to  have  been  unlawfully  converted.  A  suit  was 
brought  by  the  receiver  against  the  stockholders  and 
was  compromised.  The  court  appointed  the  United 
States  district  attorney  and  his  assistant,  attorneys  for 
the  receiver.  The  sum  of  $400,000  was  received  on  tlie 
compromise  settlement  together  with  an  agreement  that 
compensation  for  the  attorneys  of  the  receiver  be  in- 
cluded and  taxed  as  costs.  The  court  allowed  $20,000  as 
a  fee  to  be  taxed  as  such  costs;  but  upon  motion  of  the 
Attorney  General  and  with  the  consent  of  the  attorneys, 

Pac.  1003,  a  receiver  acted  also  as  rected  by  counsel,  involves  unnec- 
attorney  for  the  receivership  and  essary  expense,  unless  something 
was  allowed  a  lump  sum  as  com-  more  is  to  be  done  than  to  collect 
pensation  for  his  services  in  the  outstanding  claims,  adjust  contro- 
double  capacity.  versies,  sell  the  assets,  and  dis- 
4  In  Simpson  v.  Vitaphone  Co.,  tribute  the  money.  If  a  lawyer  be 
88  N.  J.  Eq.  430,  102  Atl.  871,  the  appointed,  it  is,  unless  the  case 
court  said:  "Moreover,  the  court  be  out  of  the  ordinary,  and  he,  by 
appointed,  as  receiver,  a  lawyer  of  special  order  be  permitted  to  re- 
experience.  It  did  this,  as  it  has  tain  counsel,  obviously  improper 
done  in  many  other  cases,  to  avoid  for  him  to  employ  another  to  do 
double  expense.  A  winding-up  the  work  that  he  is  expected  to  do 
proceeding  ordinarily  requires,  at  himself.  In  the  case  in  hand,  as 
every  stage  of  it,  the  services  of  far  as  I  can  see,  the  receiver's 
counsel.  The  appointment  of  a  task  was  simple  and  limited.  He 
layman,  necessarily  guided  and  di-  did  not  need  counsel's  assistance." 
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tlie  question  of  the  propriety  of  the  award  of  counsel  fees 
was  presented  to  the  court  for  consideration.  It  was  held 
that  the  suit  involved  a  civil  proceeding  in  which  the 
United  States  was  a  party,  for  which  no  compensation 
other  than  his  official  salary  could  be  paid  and  the  attor- 
neys'  relations  with  pending  criminal  cases  against  the 
defendants  made  the  payment  of  such  fees  also  improper 
as  a  matter  of  public  policy.^ 

It  might  be  noted  that  had  the  suit  been  prosecuted 
by  some  attorney  as  a  "special  attorney,"  a  considerable 
fee  would,  doubtless,  have  been  awarded  the  attorney  out 
of  the  fund  collected  through  his  efforts. 

§  634.     Control  of  the  Receivership  Court  Over  Allowances  of 
the  Fee  to  Attorneys. 

It  is  the  peculiar  prerogative  of  the  receivership  court 
to  determine  the  amount  of  compensation  that  will  be 
allowed  out  of  the  receivership  estate  for  the  services  of 
the  receiver's  attorney.^  A  general  or  special  order 
of  the  court,  or  even  a  statutory  provision,  authorizing 
the  receiver  to  engage  counsel  will  not  be  taken  as  au- 
thorizing him  to  fix  the  amount  of  compensation  to  be 
allowed;-  nor  will  an  order  authorizing  the  receiver  to 
engage  an  attorney  in  a  special  matter  and  fix  his  fee,  be 

1  McPherson    v.   United    States,  "The  court  which  appointed  the 

245  Fed.  40.  receiver     and     his     counsel     and 

1  Missouri,  etc.,   Ry.   Co.  v.  Ed-  awarded  compensation,  clearly  had 

son,  224  Fed.  79,  139  C.  C.  A.  561;  ^j^g  ^^^^^^  ^^^^  j^g  ^^^  ^^^^^^  ^^ 

Thames  v.  Rouse,  85  S.  C.  71,  67      „.    .,      .„„.   „„^     ,  „  «„..*„  *^  *i,„ 

at  the  instance  of  a  party  to  the 
S.  E.  139;  City  Bank  of  Wheeling 

V.  Bryan,  76  W.  Va.  481,  L.  R.  A. 
1915F,  1219,  86  S.  E.  8;  Hull  v. 
Fifty-second,  etc.,  House,  167  App. 
Div.  860,  153  N.  Y.  Supp.  850.  ^ees  of  a  federal  receiver  will 
A  receiver  has  no  implied  power  ^^^  be  fixed  by  a  state  court.  Cen- 
to agree  to  give  an  attorney  part  ^ral  Trust  Co.  v.  Thurman,  94  Ga. 
of  the  proceeds  of  a  claim  for  his  ^^^'  ^^  S-  ^-  ^'^^■ 
services  in  its  collection.  Henri-  -  People  v.  Brooklyn  Bank,  64 
etta  Nat.  Bank  v,  Barrett  (Tex.),  Misc.  Rep.  538,  118  N.  Y.  Supp. 
25  S.  W.  456.  722. 


suit  to  reconsider  its  action  in 
that  regard."  McPherson  v.  United 
States,  245  Fed.  41. 
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taken  as  autliorizing  the  receiver  to  fix  tlie  compensation 
of  his  general  counseL^  When  the  receiver  has  properly 
presented  to  the  court,  in  his  account,  the  matter  of  the 
allowance  of  compensation  to  his  attorney  and  has  pro- 
vided an  opportunity  for  the  attorney  to  be  heard  by  the 
court  on  the  subject,  he  is  not  personally  liable  to  the 
attorney  for  an  amount  greater  than  that  allowed  by  the 
court."*  While  it  is  not  only  proper  but  even  necessary 
that  evidence  should  be  taken  as  to  the  proper  amount 
to  be  allowed,  the  question  is  not  one  on  which  the  attor- 
ney is  entitled  to  a  jury  trial.^  The  order  allowing  fees 
is  an  appealable  one.^    The  question  of  determining  the 


3  Bibber-White  Co.  v.  White 
River  Valley  Electric  Co.,  175  Fed. 
470. 

4  Walsh  V.  Raymond,  .58  Conn. 
251,  18  Am.  St.  Rep.  264,  20  Atl. 
464;  Willett  v.  Janecke,  85  Wash. 
654,  Ann.  Cas.  1917B,  351,  149  Pac. 
17;  Trueman,  Hooke  v.  Piper,  L.  R. 
14  Eg.  278.  This,  however,  must 
be  understood  to  be  in  the  absence 
of  an  express  contract.  Re  Anglo 
Moravian  Hungarian  Junction  R. 
Co.,  L.  R.  1  Ch.  Div.  130,  45  L.  J. 
Ch.   115. 

A  special  receiver  may  present 
his  claim  for  fees  after  report  of 
commissioners  settling  his  account 
has  been  confirmed,  but  before  en- 
try of  the  decree  where  the  valid- 
ity of  his  claim  is  undisputed,  and 
a  satisfactory  excuse  is  given  for 
not  having  previously  presented  it. 
Cecil  V.  Clark,  69  W.  Va.  641,  72 
S.  E.  737. 

In  Walsh  v.  Raymond,  supra, 
the  court  says:  "We  can  not  con- 
ceive that  any  attorney-at-law, 
whose  every  act  must  be  with  full 
knowledge  that  he  is  acting  for 
an  officer  of  the  court,  will  com- 
plain   that    in    accepting    employ- 


ment for  a  receiver  he  is  held  to 
do  so  with  the  understanding  that 
his  compensation  will  depend  upon 
the  amount  that  may  be  allowed 
him  therefor  by  the  court  upon 
the  final  accounting  of  the  re- 
ceiver." See  also  Corey  v.  Long, 
12  Abb.  Pr.  N.  S.  427  (443);  In  re 
Bank  of  Niagara,  6  Paige  (N.  Y.) 
213. 

While  evidence  relative  to  fees 
of  counsel  may  be  admitted  for 
the  purpose  of  informing  the  court 
as  to  what  is  just  and  reasonable 
under  the  circumstances,  the  court 
is  not  bound  by  the  opinions  of  at- 
torneys, but  may  review  the  char- 
acter, extent,  and  results  of  the 
legal  services  performed,  and  de- 
termine for  itself  what  is  a  rea- 
sonable fee  in  the  particular  case. 
Stockholders  of  First  State  Bank 
V.  First  State  Bank's  Receiver,  159 
Ky.  484,  167  S.  W.  678;  Marble  v. 
Husbands   (Ky.),  215  S.  W.  435. 

5  Thames  v.  Rouse,  85  S.  C.  71, 
67    S.   E.    139. 

6  Union  Nat.  Bank  v.  Mills,  103 
Wis.  39,  79  N.  W.  20;  Clifford  v. 
Montgomery  (Ala.),  81  So.  551; 
Bosworth  V.  St.  Louis  Terminal  R. 
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amount  of  the  fees  of  the  attorney  is  one  belonging  to 
the  receivership  court,  even  where  part  of  the  services 
were  performed  in  appellate  proceedings.'^ 

§635.     Rule  of  Attorney's  Lien  on  Judgment  Not  Applicable 
to  Attorney  for  Receiver. 

The  services  of  the  receiver's  attorney  are  of  course 
oftentimes  employed  in  independent  actions  in  courts 
other  than  the  receivership  court,  either  in  prosecuting 
or  defending  litigation  connected  with  the  affairs  of  the 
estate;  and  the  attorney  is  instrumental  in  obtaining 
judgments  favorable  to  the  estate.  It  has  been  held  that, 
with  reference  to  such  actions,  the  rule  that  recognizes 
the  exclusive  right  of  the  receivership  court  to  determine 
the  amount  of  the  attorney's  compensation  extends  to 
furnishing  an  exception  to  the  general  principle,  or  rule, 
that  an  attorney,  recovering  a  judgment  for  a  client,  has 
a  lien  upon  the  judgment  for  his  fee  and  that  the  enforce- 
ment of  the  lien,  including  the  fixing  of  the  amount  of  the 
fee,  is  within  the  jurisdiction  of  the  court  that  tried  the 
case  and  rendered  the  judgment ;  and  that  the  compensa- 
tion of  the  receiver's  attorney  for  services  performed  in 
these  independent  actions  is  to  be  determined  by  the  re- 
ceivership court.  Concerning  this  point  Justice  Williams 
of  the  Supreme  Court  of  Appeals  of  West  Virginia  stated 
the  argument  as  follows:^ 

Assn.,  174  U.  S.  182,  43  L.  Ed.  941,      a  receiver  had  maintained  an  in- 

19  Sup.  Ct.  625.  dependent  action  and  recovered  a 

7  The    compensation   of  counsel      Judgment  to  enforce  a  lien  upon 

conducting  an  appeal  for  the   re-      ^he  judgment  in  favor  of  the  re- 

celver's   attorney   for   his   fees   in 
the  suit  could  not  be  determined 
as  a  motion,  made  by  the  receiver, 
to  strike  the  claim  of  lien,  filed  in 
the  court  and  cause  by  the  attor- 
ney, from  the  files,  since  the  mo- 
1  City     Bank     of     Wheeling     v.      tion  did  not  properly  bring  before 
Bryan,    76   W.   Va.    481,    L.    R.   A.      the  court  all  of  the  interested  par- 
1915F,  1219,  86  S.  E.  8.  tjeg.     state  v.  Superior  Court,  89 

The   right  of  a  court   in   which      Wash.   342,   154   Pac.  603. 


ceiver  is  not  taxable  as  costs  in 
the  appellate  court.  McKenzie  v. 
Coslett,  28  Nev.  220,  80  Pac.  1070; 
Hinckley  v.  Oilman,  C.  &  S.  R.  Co., 
100  U.  S.  153,  25  L.  Ed.  591. 
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''The  determination  of  all  questions  relating  to  priori- 
ties and  liens  upon  the  fund,  including  the  lien  of  the  at- 
torneys for  their  fees,  if  they  had  any,  a  question  which 
we  deem  it  unnecessary  now  to  decide,  were  questions 
properly  to  be  determined  by  the  circuit  court  of  Marshall 
County.  By  performing  services  for  its  receiver  in  the 
prosecution  of  the  suits,  the  attorneys  were  in  reality 
serving  the  court  that  appointed  him ;  and,  no  agreement 
having  been  previously  made  as  to  the  amsount  of  their 
fees,  it  had  the  right  to  determine  what  was  a  just  and 
reasonable  compensation  for  their  services,  and  direct 
the  receiver  to  pay  it  out  of  any  funds  in  his  hands,  as  a 
part  of  his  administration  expenses.  Reasonable  attor- 
ney fees,  like  other  proper  expenses  incurred  by  the 
receiver,  are  preferred  claims  and  take  precedence  over 
pre-existing  liens.  This  court  held  in  Crumlish's  Adm'r 
v.  Railroad  Co.,  40  W.  Va.  627,  22  S.  E.  90,  that: 

"  'The  amount  of  such  counsel  fees  is  within  the  sound 
discretion  of  the  court,  subject  to  review  on  appeal.  Such 
fees  are  allowed  to  the  receiver,  not  the  counsel.' 

' '  Attorney 's  fees  for  services  rendered  to  a  receiver  of 
court  are  never  allowed  directly  to  the  attorney,  but  to 
the  receiver  as  a  part  of  his  expenses.  Stuart  v.  Boul- 
ware,  133  U.  S.  78,  10  Sup.  Ct.  242,  33  L.  Ed.  568;  High 
on  Receivers,  §  805 ;  34  Cyc.  465 ;  Matter  of  Common- 
w^ealth  Fire  Ins.  Co.,  32  Hun  78;  State  v.  Railroad  Co., 
4  Baxt.  (Tenn.)  92;  Olson  v.  State  Bank,  72  Minn.  320, 
75  N.  W.  378;  Joost  v.  Bennett,  123  Cal.  424,  56  Pac.  43. 
In  the  case  last  cited  the  court  held  that  the  attorney  had 
no  right  of  action  for  his  services,  but  that,  if  he  was 
entitled  to  fees,  they  should  be  allowed  by  the  court  to 
the  receiver  as  a  part  of  his  expenses.  The  rule  seems 
to  us  a  wholesome  one.  It  avoids  confusion  in  the  settle- 
ment of  the  receiver's  accounts,  and  conflict  of  jurisdic- 
tion between  courts  concerning  what  claims,  and  the 
amounts  thereof,  are  properly  allowable  as  receiver's 
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expenses.  But  the  court,  having  the  right  to  determine 
counsel  fees,  can  not  do  so  arbitrarily.  It  must  decide 
the  matter  upon  proper  proof  concerning  the  value  of 
the  services,  for  the  court's  discretion  in  that  regard  is 
a  proper  subject  of  review  upon  appeal.     .     .     . 

"It  matters  not  that  the  circuit  court  of  Marion  County 
was  more  familiar  with  the  proceedings  in  the  suits,  and 
was  therefore  in  a  better  position  to  judge  of  the  value 
of  the  attorney's  services  than  the  circuit  court  of  Mar- 
shall County.  That  could  not  confer  jurisdiction.  Evi- 
dence was  taken  to  prove  the  reasonableness  of  the  fees ; 
but,  the  court  below  not  having  jurisdiction,  its  decree 
was  void,  and  it  is  not  proper  for  us  to  review  it  as  to 
the  reasonableness  of  the  fees  allowed.  The  point  is  that, 
evidence  being  necessary  in  any  event  to  enable  any  court 
to  decide  upon  the  reasonableness  of  attorney's  fees,  it 
could  as  well  be  produced  before  the  court  of  Marshall 
as  before  the  court  of  Marion  County.  Hence  it  is  no 
argTiment  in  favor  of  jurisdiction  in  the  last-named  court 
to  say  that  it  was  better  prepared  to  decide  the  matter 
because  the  services  of  the  attorneys  had  been  therein 
rendered. 

"If  the  court  could  have  properly  entertained  the 
attorney's  petition,  it  was  not  proper  to  pass  upon  the 
allowance  of  their  fees  without  giving  the  parties  inter- 
ested in  the  fund  notice  and  an  opportunity  to  be  heard. 
This  is  another  reason  for  holding  that  only  the  court 
that  appoints  a  receiver  has  any  right  to  decide  upon  the 
reasonableness  of  fees  proper  to  be  allowed  to  his  attor- 
neys. Such  questions  usually  arise  in  the  settlement  of 
the  receiver's  accounts,  which  are  invariabl)'  made  in 
the  court  of  his  appointment. ' ' 

§636.     Fixing  the  Amount  of  the  Attorney's   Compensation 
and  Principles  Applicable. 

As  to  the  proper  amount  of  compensation  to  be  allowed 
for  an  attorney's  services  to  a  receiver,  practically  the 
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same  propositions  apply  as  were  above  stated  to  apply 
to  the  question  of  the  amount  of  compensation  for  the 
receiver's  own  services.^  The  matter  is  largely  within 
the  discretion  of  the  receivership  court.-  All  parties 
interested  in  the  estate  are  entitled  to  be  heard  on  an 
application  to  have  the  amount  fixed. ^  "While  there  may 
be,  in  the  general  standard  as  to  the  reasonable  amount 
of  compensation  to  be  allowed  an  attorney,  a  more  ser- 
viceable guide  for  fixing  the  fees  of  a  receiver's  attorney 
than  is  available  for  determining  the  receiver's  own  com- 
pensation,* the  fact  remains  that  each  case  must  be  a  rule 
unto  itself;  the  fee  should  be  a  reasona])le  amount  under 
all  the  facts  and  circumstances,  including  the  amount 
involved  in  the  receivership,  the  legal  difficulties  encoun- 
tered and  other  items  which  are  taken  into  consideration 
in  fixing  compensation  for  attorneys.^ 

The   compensation  charged  against  the  fund   should 


1  See  §§  621  et  seq.,  supra. 

2  Stuart  V.  Boulware,  133  U.  S. 
78,  33  L.  Ed.  568,  10  Sup.  Ct.  242; 
Bullock  V.  Clarke,  53  Ind.  App.  112, 
101  N.  E.  311;  State  v.  Germania 
Bank,  103  Minn.  129,  114  N.  W. 
651;  St.  Louis  Union  Trust  Co.  v. 
Texas  Southern  Ry.  Co.,  59  Tex. 
Civ.  157,  126  S.  W.  296. 

It  is  the  function  of  the  court 
to  determine  the  amount  of  the 
fee  to  be  awarded  the  attorney  for 
the  receiver.  Marble  v.  Husbands 
(Ky.),  215  S.  W.  435. 

3  State  V.  Superior  Court,  89 
AVash.  342, 154  Pac.  603;  City  Bank 
of  Wheeling  v.  Bryan,  76  W.  Va. 
481,  L.  R.  A.  1915F,  1219,  86  S.  E.  8. 

Creditors  interested  in  funds  of 
insolvent  corporations  should  have 
notice  of  claim  for  fees  made  by 
attorney  appointed  by  receiver  be- 
fore the  court  determines  the 
amount  and  directs  payment.  City 
Bank   of   Wheeling   v.   Bryan,    76 


W.  Va.  481,  L.  R.  A.  1915F,  1219, 
86  S.  E.  8. 

In  fixing  the  amount  of  compen- 
sation to  be  allowed,  the  usual 
and  proper  method  is  to  refer  the 
matter  to  a  master  to  inquire  and 
report  what  would  be  a  proper  fee, 
and  in  doing  so  the  reference  in  no 
case  should  be  ex  parte.  Hubbard 
V.  Camperdown  Mills,  25  S.  C.  496, 
1  S.  E.  5. 

A  creditor  may  intervene  to 
have  an  exhorbitant  attorney's  fee 
set  aside.  Schenck  v.  Ingraham,  4 
Hun  (N.  Y.)  67. 

The  fee  should  be  fixed  only 
after  notice  and  hearing.  Attor- 
ney General  v.  North  American, 
etc.,  Ins.  Co.,  26  Hun  (N.  Y.)  294. 

4  Bibber-White  Co.  v.  White 
River  Valley  Electric  Co.,  175  Fed. 
470. 

5  Internal  Imp.  Fund  v.  Green- 
ough,  105  U.  S.  527,  26  L.  Ed.  1157; 
Stockholders  of  First  State  Bank 
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be  only  for  services  rendered  the  receiver,  as  such,  and 
in  the  interest  of  the  estate.®  It  maj^  be  for  services 
rendered  on  behalf  of  the  estate  in  another  jurisdiction 
and  outside  of  the  state.'^ 


V.  First  State  Bank's  Receiver,  159 
Ky.  484,  167  S.  W.  678;  Trimble  & 
Buell  V.  Acme  Mills  &  Elevator 
Co.,  151  Ky.  570,  152  S.  W.  561; 
Villere  v.  New  Orleans  Pure  Milk 
Co.,  122  La.  717,  48  So.  162.  (The 
fact  that  the  attorney  himself  has 
an  interest  in  the  estate  affects 
the  amount  to  be  allowed  him.) 

The  results  derived  from  the  ser- 
vices are  an  important  element. 
Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909. 

Compensation  should  not  be 
based  upon  opinion  of  witnesses 
as  to  receiver's  fees  generally. 
Robinson  v.  Ruprecht,  147  111.  App. 
646. 

See,  also,  Stuart  v.  Boulware, 
133  U.  S.  78,  33  L.  Ed.  568,  10  Sup. 
Ct.  252;  Phinizy  v.  Augusta,  etc., 
R.  Co.,  98  Fed.  776;  Hickey  v.  Par- 
rot Silver,  etc.,  Co.,  32  Mont.  143, 
108  Am,  St.  Rep.  510,  79  Pac.  698; 
Special  Bank  Comr's  v.  Franklin 
Inst.,  11  R.  I.  557;  Greeley  v.  Prov- 
ident Sav.  Bank,  103  Mo.  212,  15 
S.  W.  429;  Pusey  v.  Pennsylvania 
Paper  Mills,  173  Fed.  629. 

6  Grier  v.  Union  Nat.  Life  Ins. 
Co.,  217  Fed.  293;  Guaranty  Trust 
Co.  of  New  York  v.  Chicago  Rys. 
Co.,  185  Fed.  411,  109  C.  C.  A.  18; 
Roller  V.  Paul,  106  Va.  214,  55  S.  E. 
558;  Crosby  v.  Larson,  127  Minn. 
315,  149  N.  W.  466. 

Abbott  V.  Downer,  54  la.  687, 
7  N.  W.  147  (compensation  allowed 
for  attorney  engaged  to  collect  a 
claim  although  it  was  finally  col- 
lected without  suit. 


Burroughs  v.  Toxaway  Co.,  185 
Fed.  435,  107  C.  C.  A.  505,  reversing 
decree  182  Fed.  129  (allowance  of 
attorney's  fees  for  services  in  re- 
sisting a  motion  to  vacate  the  re- 
ceivership created  to  enforce  a 
deed  of  trust  held  proper  under 
provisions  of  the  deed  providing 
for  payment  of  expenses  incurred 
in  enforcing  it). 

Peppers  v.  Canthen,  143  Ga.  229, 
84  S.  E.  477  (compensation  should 
be  taken  out  of  the  receivership 
fund  and  not  out  of  a  surplus 
really  belonging  to  the  debtor). 

A  receiver  of  an  estate  who 
brings  a  suit  against  certain  lega- 
tees to  gratify  his  dislike  of  them, 
without  properly  informing  his 
counsel  of  the  facts  of  the  case, 
can  not  recover  the  cost  from  the 
estate.  Henry  v.  Henry,  103  Ala. 
582,  15  So.  916. 

Services  of  the  receiver  and  his 
attorney  in  promoting  a  reorgani- 
zation plan  are  not  payable  out  of 
the  receivership  fund.  Deputy  v. 
Delmar,  etc.,  Mfg.  Co.,  10  Del.  Ch. 
101,   85   Atl.   669. 

A  receiver  is  not  entitled  to  an 
allowance  for  disbursements  to  at- 
torneys for  making  reports  to  the 
court  which  involves  nothing  more 
than  a  simple  narrative  of  his  acts 
and  an  account  of  his  receipts  and 
disbursements.  Wilkinson  v.  Wash- 
ington Trust  Co.,  102  Fed.  28,  42 
C.  C.  A.  140. 

"  Strauss  v.  Casey  Machine  & 
Supply  Co.   (N.  J.),  66  Atl.  958. 
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It  is  not  essential  that  the  result  of  any  particular 
effort  in  which  the  attorney  was  engaged  should  be 
favorable  to  the  estate,^  but  compensation  may  not  be 
allowed  in  an  unsuccessful  effort  unwarrantably  made 
by  the  receiver.^ 

Compensation  is  properly  allowed  for  defending  the 
receiver  against  unfounded  charges  of  misconduct,^*^  but 


8  Robinson  v.  Ruprecht,  147  111. 
App.  646;Holbrook,  etc.,  v.  Amer- 
ican F.  Ins.  Co.,  6  Paige  (N.  Y.) 
220. 

Although  the  property  should 
not  be  dissipated  in  fees  or  ex- 
penses, Goodman  v.  Wilder,  234 
111.  362,  84  N.  E.  1025,  an  attorney 
for  the  receiver  is  entitled  to  be 
paid  for  the  reasonable  value  of 
his  services  regardless  of  the  ef- 
fect of  such  payment  upon  credi- 
tors. Stone  V.  Omaha  Fire,  etc., 
Co.,  61  Neb.  834,  86  N.  W.  468. 

0  Robinson  v.  Ruprecht,  147  111. 
App.  646;  Utica  Ins.  Co.  v.  Lynch, 
2  Barb.  Ch.  (N.  Y.)  573;  In  Re 
Union  Bank  of  Jersey  City,  37 
N.  J.  Eq.  420. 

10  "It  is  a  well-established  prin- 
ciple of  equity  that  where  one  vol- 
untarily goes  into  a  court  of 
equity,  takes  the  risk  of  litigation 
upon  himself,  and  recovers  a  fund 
in  which  others  are  entitled  to 
share,  he  is  entitled  to  payment  of 
the  fees  of  his  counsel  out  of  the 
fund  before  its  distribution.  Coun- 
sel cite  this  principle,  and  argue 
that,  since  the  defeat  of  the  claims 
against  the  receiver  neither  re- 
covered nor  protected  any  fund  in 
which  the  beneficiaries  of  the 
trust  estate  in  the  receiver's  hands 
were  interested,  he  is  entitled  to 
no  allowance  on  account  of  the 
services  of  his  counsel  in  defeat- 


ing the  charges  against  him.  But 
the  principle  invoked  is  inappli- 
cable. The  cases  in  which  allow- 
ances may  be  lawfully  made  out 
of  the  trust  fund  for  the  services 
of  counsel  for  a  receiver  are  not 
limited  to  those  in  which  those 
services  have  effected  a  recovery 
of  a  fund  or  the  protection  or 
preservation  of  the  trust  estate. 
They  include  cases  in  wliich  legal 
services  are  rendered  to  defend 
receivers  against  actions  for  torts 
as  well  as  upon  contracts,  against 
actions  in  which  they  are  defeated, 
as  they  often  are  in  suits  on  ac- 
count of  personal  injuries  caused 
by  their  negligence  in  the  opera- 
tion of  railroads,  and  as  they  some- 
times are  in  actions  for  breach  of 
contracts,  as  well  as  against  ac- 
tions in  whicli  they  are  successful. 
They  include,  and  they  ought  to 
include,  all  cases  arising  out  of 
acts  done  or  omitted  by  receivers 
honestly  and  in  good  faith  in  the 
exercise  of  the  authority  derived 
from  their  appointment  and  in  an 
honest  endeavor  to  discharge  their 
duties  as  officers  of  the  courts. 

"And  here  is  the  answer  to  the 
contention  that  the  claims  defeated 
by  the  services  of  counsel  for  the 
receiver  were  not  claims  against 
the  trust  estate,  but  claims  against 
the  receiver  as  an  individual.  It 
may  be  that,  if  these  claims  had 
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not  for  assisting  the  attorney  in  efforts  undertaken 
purely  in  his  own  interest  or  in  matters  in  which,  as  re- 
ceiver, he  has  no  concern.^^  Compensation  should  be 
allowed  for  services  down  to  the  time  when  the  receiver 's 
duties  and  responsibilities  are  properly  terminated,^-  but 
not  for  anything  done  after  that  time.^^ 

The  right  to  compensation  may  be  forfeited  by  wrong- 
ful conduct  on  the  part  of  the  receiver  or  the  attorney. ^^ 


been  well  founded,  Mr.  Edson 
[the  receiver]  would  have  been 
personally  liable  for  the  damages 
which  Strang  and  the  Railway 
Company  alleged  were  sustained 
by  the  trust  estate  on  account  of 
the  acts  and  omissions  charged 
against  the  receiver.  But  a  re- 
ceiver, an  officer  of  the  court,  is 
human  and  liable  to  err,  and  if 
he  makes  an  honest  mistake,  or  in 
good  faith  commits  an  error,  that 
fact  ought  not  to,  and  does  not, 
deprive  him  of  the  right  to  the 
services  of  counsel  at  the  expense 
of  the  trust  estate  to  protect  him 
personally,  as  well  as  an  officer, 
against  excessive  liability.  He  is 
entitled  to  the  services  of  counsel 
at  the  expense  of  the  estate  to  de- 
fend him  personally  against  the 
unduly  injurious  effect  of  all  his 
honest  acts  or  omissions  in  the 
exercise  of  the  powers  of  his  office. 
Opinion  of  Mr.  Justice  Bradley  in 
Cowdrey  v.  Railroad  Co.,  6  Fed. 
Cas.  660,  663,  664,  1  Woods  331; 
opinion  of  Mr.  Justice  Paxson  in 
Biddle's  Appeal,  83  Pa.  340,  346, 
24  Am.  Rep.  183;  Thome  v.  Allen 
(Ky.),  70  S.  W.  410,  412;  Lycan  v. 
Miller,  56  Mo.  App.  79,  85."  Opin- 
ion by  Circuit  Judge  Sanborn: 
Missouri  &  K.  I.  Ry.  Co.  v.  Edson, 
224  Fed.  79,  139  C.  C.  A.  561. 
n  In  re  Trustees  of  University 


Magazine  Co.,  189  N.  Y.  505,  81 
N.  E.  1177,  affirming  83  App.  Div. 
641,  82  N.  Y.  Supp.  74  (Attorney 
defending  his  own  claim  for  coun- 
sel fees) ;  People  v.  New  York 
Building  Loan  Banking  Co.,  117 
N.  Y.  Supp.  450  (Presenting  re- 
ceiver's claim  for  compensation 
after  his  resignation) ;  Borroughs 
V.  Toxaway  Co.,  185  Fed.  435,  107 
C.  C.  A.  505,  reversing  decree 
(C.  C.  1910)  182  Fed.  129  (Resist- 
ing motion  to  vacate  the  receiver- 
ship). 

i2Montpelier  Cup  &  Metal 
Works  V.  Dilsaver,  179  111.  App. 
490. 

13  Neither  receiver  nor  attorney 
entitled  to  compensation  for  ser- 
vices rendered  after  his  dominion 
had  properly  terminated.  Hull 
V.  Fifty-Second,  etc.,  House.,  167 
App.  Div.  860,  153  N.  Y.  Supp.  850. 

14  Where  the  receiver  unneces- 
sarily prolongs  the  receivership  he 
may  be  disallowed  fees  or  condi- 
tioned that  the  debts  be  first  paid. 
Nowell  V.  International  Trust  Co., 
169  Fed.  497,  94  C.  C.  A.  589. 

The  receiver  will  not  be  al- 
lowed counsel  fees  for  services  in 
trying  to  sustain  unwarranted  ex- 
penditures on  the  part  of  the  re- 
ceiver. Kronenthal  v.  Rosenthal, 
144  N.  Y.  Supp.   830. 

Where   the  attorney  of  the   re- 
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An  attorney  may  be  bound  by  an  agreement  concerning 
his  fee  made  with  the  receiver,^^  The  compensation  to 
be  awarded  may  be  apportioned  among  the  various  inter- 
ests in  the  receivership  fund  according  to  the  respective 
benefits  derived.^^ 


§  637.    Effect  Where  Appointment  of  Receiver  Is  Held  Void 
or  Set  Aside  for  Error. 

The  same  general  principles  apply  to  the  question  of 
compensation  for  the  attorney  of  the  receiver  as  apply 
to  that  of  compensation  for  the  receiver  in  cases  where 
the  court  finds  that  the  order  of  appointment  was  void 
or  reverses  the  order  on  account  of  errors  of  law  in  con- 


ceiver  participated  in  allowing  a 
fraudulent  confession  of  judgment, 
he  will  be  refused  compensation. 
Phillips  V.  Hudson  Film  Co.,  82 
Misc.  Rep.  385,  143  N.  Y.  Supp. 
759. 

Willcox  V.  Southern  Nat.  Bank 
of  Wilmington,  N.  C,  211  Fed.  968, 
128  C.  C.  A.  466  (The  attorney 
must  suffer  loss  rather  than 
holders  of  receivers'  certificates 
who  had  acted  on  his  advice  or 
representations  in  purchasing 
them). 

Where  the  receiver  is  guilty  of 
negligence  resulting  in  loss  to  the 
estate,  compensations  for  legal 
services  rendered  to  the  receiver 
as  distinct  from  such  as  were 
rendered  for  the  benefit  of  the 
estate  may  be  refused.  Covington 
V.  Hawes-La  Anna  Co.,  245  Pa.  73, 
91  Atl.  514. 

Bibber-White  Co.  v.  White 
River  Valley  Electric  Co.,  175  Fed. 
470  (Attorney  not  entitled  to  in- 
terest on  compensation  when  re- 
ceivership unwarrantably  pro- 
longed). 


A  receiver  will  not  be  allowed 
attorneys'  fees  where  he  brings 
extraordinary  and  exorbitant 
claims  and  charges  against  the  es- 
tate and  the  principal  work  of  the 
attorney  has  been  the  presenta- 
tion and  prosecution  of  such 
claims.  Dalliba  v.  Winschell 
(Riggs),  11  Idaho  364,  114  Am,  St. 
Rep.  267,  82  Pac.  107. 

15  People  V.  Brooklyn  Bank  in 
City  of  New  York,  126  N.  Y.  Supp. 
155,  140  App.  Div.  750;  Jones  v. 
Gardner  (Tex.  Civ.),  112  S.  W.  826. 
In  Hammond  v.  Allee,  15  Tex  Civ. 
267,  39  S.  W.  600,  where  a  re- 
ceiver agreed  with  an  attorney 
that  he  should  prosecute  claims 
owing  to  the  estate  for  one-half 
of  the  10  per  cent  attorneys'  fees 
stipulated  for  in  the  claims,  it  was 
held  that  the  agreement  inured  to 
the  benefit  of  the  debtors  and 
was  available  to  them  as  a  de- 
fense to  that  extent  and  hence  the 
estate  could  only  recover  5  per 
cent  attorneys'  fees. 

10  In  re  Pleasant  Hill  Lumber 
Co.,  126  La.  743,  52  So.  1010. 
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nection  with  its  rendition.^  Tlie  general  rule  in  this 
respect  is  that  where  the  order  appointing  the  receiver 
is  void,  the  attorney  will  not  be  entitled  to  compensation 
out  of  the  receivership  fund,  but  where  it  was  merely 
improperly  made  or  erroneous,  and  reversed  on  such 
grounds  only,  the  court  may  on  equitable  principles  allow 
reasonable  compensation  to  the  receiver  and  direct  its 
payment  out  of  the  receivership  fund.^ 

Where  the  appellate  court  on  a  previous  appeal  deter- 
mined that  the  appointment  ' '  was  without  authority  and 
void,"  in  determining  the  question  of  whether  the  re- 
ceiver is  entitled  to  compensation,  the  court  will  be  bound 
by  such  former  appeal  as  to  the  character  of  the 
appointment.^ 


1  See  section  627,  supra. 

2  McBride  v.  Coleman  (Ind. 
App.),  119   N.  E.  152. 

The  court  in  the  above  case 
cited  the  following  authorities: 
Sullivan  v.  Gage,  145  Cal.  759,  79 
Pac.  537-541;  FVick,  Adm'r,  v. 
Fritz,  124  Iowa  529-532,  100  N.  W. 
513,  514;  McAnrow  v.  Martin,  183 
111.  467-472,  56  N.  E.  168-170; 
Ephraim  v.  Pacific  Bank,  129  Cal. 
589-592,  62  Pac.  177;  Highley  v. 
Deane,  168  111.  266-271,  48  N.  E. 
.50;  Howe  &  Co.  v.  Jones,  66  Iowa 
156-161,  23  N.  W.  376;  Grant  v. 
Los  Angeles  &  P.  Ry.  Co.,  116 
Cal.  71,  47  Pac.  872-874;  North- 
western Iron  Co.  V.  Land  &  River 
Imp.  Co.,  92  Wis.  487,  66  N.  W. 
.515-517;  People  v.  Oriental  Bank, 
129  App.  Div.  865,  114  N.  Y.  Supp. 
440;  Am.  Loan  &  Trust  Co.  v. 
South  Atl.  &  O.  R.  Co.  (C.  C),  81 
Fed.  62,  63;  Atlantic  Trust  Co.  v. 
■Chapman,  208   U.  S.  360,  28   Sup. 


Ct.  406,  52  L.  Ed.  528-534,  13  Ann. 
Cas.  1155;  Bellamy  v.  Washita 
Valley  Telephone  Co.,  25  Okla.  18, 
105  Pac.  340,  25  L.  R.  A.  (N.  S.) 
412,  and  notes;  City  Bank  v. 
Bryan,  76  W.  Va.  481,  L.  R.  A. 
1915F,  1219,  86  S.  E.  8;  Havemeyer 
v.  Superior  Court,  84  Cal.  327,  10 
L.  R.  A.  627,  650,  652,  18  Am.  St. 
Rep.  179,  24  Pac.  121;  French  v. 
Gifford,  31  Iowa  428;  Joost  v.  Ben- 
nett,  123   Cal.  424-427,   56  Pac.   43. 

Where  the  court  improvidently 
appoints  a  temporary  receiver 
without  notice  and  subsequently 
vacates  the  appointment  and  the 
plaintiff  voluntarily  dismisses  his 
petition,  the  compensation  of  the 
attorney  for  the  receiver,  can  not 
be  paid  from  the  property  tem- 
porarily in  his  custody.  Etna 
Steel  &  Iron  Co.  v.  Hamilton,  133 
Ga.  85,  65  S.  E.  145. 

3  McBride  v.  Coleman  (Ind. 
App.),  119  N.  E.  152. 
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§  638.     Particular  Amounts  and  How  Paid. 

In  the  nature  of  things  it  is  impossible  to  set  down  any 
rule  whereby  the  amount  of  fee  to  be  awarded  in  any  par- 
ticular case  can  be  determined  other  than  by  applying  the 
general  principles,  based  on  the  elements  of  value,  which 
have  been  said  to  enter  into  the  consideration  of  the  sub- 
ject as  shown  in  the  previous  sections.  The  amounts 
awarded  in  other  cases  may  be  persuasive  as  to  certain 
limits  of  highness  or  lowness  of  award  where  the  facts 
are  somewhat  analogous.  The  compensation  may  be 
allowed  in  the  form  of  periodical  payments,  in  the  nature 
of  partial  allowances,  of  an  annual  or  monthly  salary,  or 
of  a  gross  sum,  or  in  the  form  of  a  commission  on  receipts 
and  disbursements,  but  the  question,  is  left  to  the  sound 
discretion  of  the  court  appointing  the  receiver.  If  com- 
missions are  allowed,  they  are  sometimes  based  or  regu- 
lated with  reference  to  the  statutory  commissions  allowed 
to  personal  representatives,  trustees,  guardians  and  the 
like.^  Although,  of  course,  in  the  absence  of  a  statute 
regulating  the  matter,  the  court  will  not  feel  itself  bound 
by  any  analogies  and  especially  so  in  view  of  the  prac- 
tical fact  that  the  services  rendered  by  an  attorney  in  a 
receivership  may  be  far  more  extensive  than  in  the  ordi- 
nary probate  proceeding.  If  the  duties  of  the  receiver 
are  specifically  defined  and  the  salary  to  be  allowed  him 
fixed  by  the  order  of  court  appointing,  by  accepting  the 
appointment  he  places  himself  in  a  position  where  he  can 
not  obtain  additional  compensation  for  his  services  unless 

1  Clifford  V.  Montgomery  (Ala.),      C.  C.  A.  363,  the  attorney  was  al- 
81    So.    551;    Sullivan   Timber   Co.      lowed  $3000  a  year. 
V.  Black,  159  Ala.  570,  48  So.  870.  In  St.  Louis  Union  Trust  Co.  v. 

Texas    So.   Ry.    Co.,    59   Tex.    Civ. 


A  $5000  fee  was  allowed  counsel 
In  a  receivership  extending  during 


157,   126    S.  W.   296,  the  attorney 

for    a    railway    receivership    was 

a  period  of  fifteen  years.     Berry      ^.^^^   ^   monthly  salary,   but   the 

V.  Rood,  225  Mo.  85,  123  S.  W.  888.      attorney  was  allowed   extra  com- 

In    Boston,    etc..    Trust    Co.    v.      pensation   for  services   in  certain 

Chamberlain,     66     Fed.     847,     14      litigations. 
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it  be  shown  that  it  was  necessary  for  him  to  do  some  un- 
foreseen extraordinary  labor,  for  M'hich  it  would  be  com- 
petent for  the  court,  in  the  exercise  of  its  discretion,  to 
make  him  a  further  allowance.^ 

Fees  earned  by  a  receiver  who  is  an  officer  of  a  corpora- 
tion do  not  belong  to  it,  even  though  he  receives  a  salary 
from  it.^  The  receiver  can  not  assign  his  fees  before 
they  are  earned.^  The  court  may  require  a  purchaser  of 
the  receivership  property  to  pay,  as  part  of  the  consid- 
eration, the  amount  awarded  to  the  attorney  of  the  re- 
ceiver,^ but  the  receiver  can  not  make  an  agreement  with- 
out the  court's  permission  that  such  a  purchaser  pay  the 
attorney's  fees.^ 

§  639.     Compensation  of  Attorneys  Other  Than  Attorney  for 
Receiver. 

It  may  be  stated,  as  a  general  rule,  that  where  a  receiv- 
ership results  in  bringing  into  court  a  fund  by  which 
many  parties  other  than  the  applicant  for  the  receivership 
are  benefited,  as  is  usually  the  case,  for  instance,  in  the 
appointment  of  a  general  receiver  of  a  corporation,  the 
applicant  is  entitled  to  an  allowance  out  of  the  fund  as 
compensation  for  his  attorney.^    This  is  true  even  when 

2  Henry  v.  Henry,  103  Ala.  582,  son,  138  U.  S.  501,  34  L.  Ed.  1023, 
593,  594,  15  So.  916.  11  Sup.  Ct.  406. 

Partial    allowances    on    the    fee  6  Hall  v.  Stiilb,  126  Ga.  521,  55 

account  may  be  made  prior  to  the  S.  E.  172. 

close  of  the  receivership.  Max-  i  Burroughs  v.  Toxaway  Co.,  185 
well  V.  Wilmington,  etc.,  Co.,  82  Fed.  435,  107  C.  C.  A.  505;  Shan- 
Fed.  214;  Special  Bank  Comr's  v.  non  v.  Shepard  Mfg.  C©.,  230  Mass. 
Franklin  Inst,  11  R.  I.  557;  Cen-  224,  119  N.  E.  768. 
tral  Trust  Co.  v.  Wabash,  etc.,  Ry.  This  right  of  the  applicant 
Co.,  23  Fed.  675.  may  be  waived  by  agreement  with 

3  Citizens'  Trust,  etc.,  Co.  v.  other  parties.  J.  B.  Farthing  Lum- 
Tompkins,  97  Md.  182,  54  Atl.  617.  ber  Co.  v.  Greenwood  (Tex.  Civ.), 

4  Colonial    Bank    v.    Sutton,    79  197  S.  W.  313. 

Misc.    Rep.    244,    139   N.    Y.    Supp.  Haehnlen  v.   Drayton,   192   Fed. 

1002.  300,   112  C.  C.  A.  558    (Attorneys 

5  Louisville,  etc.,  R.  Co.  v.  Wil-  of  cross-complainant  obtaining  a 
U  Rec— 112 
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the  applicant  does  not  himself  participate  in  the  distribu- 
tion of  the  fund. 2 

An  attorney  employed  by  the  applicant  after  the  re- 
ceiver is  appointed  and  whose  services  do  not  inure  to 
the  benefit  of  the  general  fund  is  not  entitled  to  compen- 
sation out  of  the  fund.^  Where,  however,  a  receivership 
was  injurious  to  the  interests  of  defendant  and  finally 
determined  to  have  been  improvidently  created,  plain- 
tiff's attorney  was  held  not  to  be  entitled  to  compensation 
out  of  the  defendant's  assets.^  Allowance  may  also  be 
made  for  any  special  services  of  the  attorney  of  plaintiff 
or  the  attorney  of  any  other  party  rendered  during  the 
receivership  and  inuring  to  the  general  benefit.^ 

Where  complicated  questions  of  priority  and  the  like 
arise  among  various  classes  of  creditors  and  the  proper 
solution  of  these  questions  requires  that  the  rights  of 
the  respective  classes  should  be  duly  presented  to  the 
court,  and  the  receiver  is  unable  sufficiently  and  effec- 
tively to  present  the  rights  of  all,  it  is  proper  for  the 

receiver   is   entitled  to   compensa-  it.    Kimball  v.  Atlantic  States  Life 

tion).  Ins.  Co.,  223  Fed.  463. 

See,    also,    Miers    v.    Columbia  In  Kelly  v.  Mountain  City  Club, 

Mut.    Bldg.,    etc.,    Ass'n,    166    Fed.  101  Tenn.  286,  47  S.  W.  426,  it  was 

781,   where    allowance    of   counsel  held  that  the  fees  of  the  attorney 

fees    for    complaint    and    for    re-  for  the  creditor  obtaining  the  ap- 

ceivers  in  insolvency  proceedings  pointment  of  the  receiver  are  not 

against  a  building  association  con-  payable  out  of  the  receivership, 

sidered.  See  Robinson  v.  Mutual  Reserve 

2  Ross  V.  South  Delaware  Gas  Life  Ins.  Co.,  182  Fed.  850,  where 
Co.,  10  Del.  Ch.  236,  89  Atl.  593.  in  a  winding  up  proceeding  of  an 

3  Barker  v.  Southern  Building  insurance  company  a  fund  was 
&  Loan  Ass'n,  181  Fed.  638.  brought  into  the  receivership  for 

Fee  of  attorneys  for  plaintiff  in  distribution, 
action  resulting  in  appointment  o'  -i  Feess  v.  Mechanics'  State 
receiver  not  allowed  against  the  Bank,  84  Kan.  828,  L.  R.  A,  1915A, 
estate,  especially  where  plaintiff  606,  115  Pac.  563. 
succeeded  in  obtaining  judgment  5  Rosoff  v.  Gilbert  Transp.  Co., 
for  only  a  small  part  of  claim  sued  221  Fed.  972;  Atty.  Gen.  v.  Con- 
upon.  Attitude  of  plaintiff  was  tinental  L.  Ins.  Co.,  62  How.  Pr. 
inimical  to  estate  at  all  times;  he  130;  Equitable  Trust  Co.  v.  West- 
sought  to  deplete  it  not  to  enlarge  ern  Pac.  Ry.  Co.,  236  Fed.  814. 
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court  to  allow  special  counsel  to  represent  the  respective 
interests  and,  on  the  theory  that  the  services  of  such  spe- 
cial counsel  have  been  generally  helpful  towards  an  equi- 
table and  expeditious  disposition  of  the  proceedings,  to 
grant  them  compensation  out  of  the  general  fund.*^ 

Where,  however,  the  litigation  out  of  which  the  receiv- 
ership grows  is  a  contest  between  rival  interests  in  a  \ 
general  enterprise,  like  a  corporation  or  a  partnership, 
and  the  enterprise,  though  merely  a  nominal  party  to  the 
action,  is  in  reality  the  owner  of  the  fund  brought  into 
oourt,  no  allowance  for  attorney's  fees  will  ordinarily  be 
made  to  either  of  the  contending  factions.'^ 

Ordinarily  the  services  of  an  attorney  employed  by 
defendant  to  represent  him  in  the  receivership  proceed- 
ings are  solely  for  his  benefit  and  are  not  to  be  paid  for 
out  of  funds  brought  into  court  for  the  benefit  of  plaintiff 
and  other  claimants  against  the  defendant.^ 

Attorneys  who  represent  claimants  to  special  interests 
in  the  general  fund  or  who  bring  into  court  special  funds 
for  the  benefit  of  certain  interests  are  not  to  be  paid  out 
of  the  general  fund  f  but  the  receivership  court  may  be 

6  Robinson  V.  Mutual  Reserve  L.  Ass'n,  181  Fed.  636;  Interstate 
Ins.  Co.,  189  Fed.  347,  111  C.  C.  A.  Trust  &  Banking  Co.  v.  United 
79;  Pennsylvania  Steel  Co.  v.  New  States  Fidelity  &  Guaranty  Co., 
York  C.  Ry.  Co.,  221  Fed.  440.  133  La.  781,  63  So.  354;   O'Connor 

Payment  of  counsel  who  on  be-  v.  Reiser,  85   S.   C.   522,   67   S.   E. 

half  of   creditors   successfully   re-  737. 

sisted  payment  of  claims  by   the  o  Ely  v-.  Van  Kannel  Revolving 

receiver  can  not  be  made  out  of  Door  Co.,  184  Fed.  459. 
the  general  fund.     Attorney  Gen-  Policy-holders    in    an    insolvent 

eral  v.  North  American  L.  Ins.  Co.,  life  insurance  company  employed 

91    N.    Y.    57,    43    Am.    Rep.    648;  an    attorney   to   resist    the    allow- 

People  V.  Knickerbocker,  etc.,  Ins.  ance  of  improper  charges  made  by 

Co.,  38  Hun  (N.  Y.)  601,  622.  the    receiver,— Held    that    the    at- 

7  Brock  V.  Automobile  L.  «&;  S.  torney's  compensation  was  not 
Co.,  137  La.  9,  68  So.  195;  Drake  payable  from  the  assets.  Attorney 
V.  Thyng,  37  Ark.  228.  General  v.  Continental  L.  Ins.  Co., 

8  Atkinson  &  Co.  v.  Aldrich-  31  Hun  (N.  Y.)  623;  Attorney  Gen- 
Clisbee  Co.,  248  Fed.  134;  Barker  eral  v.  North  American  L.  Ins.  Co., 
V.     Southern     Building     &     Loan  91  N.  Y.  57,  43  Am.  Rep.  648. 
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called  upon  to  enforce  and  fix  the  amount  of  any  liens 
that  such  attorneys  ordinarily  should  have  upon  the 
funds  distributed  to  the  parties  that  they  represent.^*^ 

Allowances  to  the  counsel  of  trustees  suing  in  fore- 
closure are,  of  course,  allowed  and  in  varying  amounts 
depending  upon  the  amount  involved.^ ^ 

10  Pennsylvania  Steel  Co.  v.  New  etc.,  R.  Co.,  93  U.  S.  352,  23  L.  Ed. 
York  C.  Ry.  Co.,  221  Fed.  440;  950;  So.  California,  etc.,  Co.  v. 
Stewart  v.  McDonald,  147  Ga.  158,  Union  L.  &  T.  Co.,  64  Fed.  450,  12 
93  S.  E.  86.  C.  C.  A.  215. 

11  Williams  v.  Morgan,  111  See,  also.  People  v.  Knicker- 
U.  S.  684,  28  L.  Ed.  559,  4  Sup.  bocker  Trust  Co.,  127  App.  Div. 
Ct.    638;    Cowdrey    v.    Galveston,  215,  111  N.  Y.  Supp.  2. 


CHAPTER  XXII. 


SALES  AND  REORGANIZATIONS  OF  RECEIVERSHIP  PROPERTY. 

1.  Sale  Proceedings  and  General  Effect. 

§  640.     General  Nature  of  the  Sale. 

A  sale  of  receivership  property  by  the  receiver  consti- 
tutes a  judicial  sale.^  A  statutory  right  of  redemption 
from  sales  upon  execution  does  not  apply  to  a  sale  by  a 
receiver  under  a  decree  of  court.-  The  court  has  power 
to  determine  the  terms  and  conditions  of  the  sale  in 
advance.  The  court  may  in  ordering  a  sale  require  that 
no  bid  be  accepted  which  is  less  than  a  certain  minimum 
price  for  the  property  to  be  offered  for  sale.^    It  may  also 


1  Rice  V.  Ahlman,  70  Wash.  12, 
126  Pac.  66. 

A  provision  in  a  mortgage  to  a 
building  association  that  it  is  non- 
negotiable  and  uncollectible  by 
anyone  other  than  the  association 
is  not  effective  as  against  an 
assignment  of  it  by  the  receiver 
of  the  association  made  under 
order  of  .  the  court.  Spinney  v. 
Miller,  114  Iowa  210,  89  Am.  St. 
Rep.  351,  86  N.  W.  317. 

In  re  Denison,  114  N.  Y.  621,  21 
N.  E.  97,  the  court  held  that  defen- 
dant's offer  to  purchase  a  judg- 
ment from  a  receiver,  which  offer 
the  court  had  authorized  the  re- 
ceiver to  accept,  constituted  a  ju- 
dicial sale  which  could  be  enforced 
on   motion. 

Even  though  the  sale  was  ad- 
vertised by  the  corporation,  where 
it  was  conducted  by  the  receiver 
he  was  not  required  to  proclaim 
that  it  was  a  receiver's  sale. 
Fryar      v.      Hazelwood      Holstein 

(1 


Farms,  97  Wash.  78,  165  Pac.  1084. 

2  Cressler  v.  Tri-State  Loan  & 
Trust  Co.,  182  Ind.  572,  107  N.  E. 
68. 

3  In  Hewitt  v.  Walters,  21  Ida. 
1,  Ann.  Cas.  1913C,  35,  119  Pac.  705, 
the  court  said:  "The  fact  that 
the  trial  judge  fixed  the  sum  of 
$56,546.79  as  the  minimum  bid  for 
the  property  which  would  be  re- 
ceived or  considered  was  not  an 
excess  of  jurisdiction  and  it  can 
not  be  ascertained  whether  it  was 
even  erroneous  or  not  until  after 
an  attempt  has  been  made  under 
such  order  to  sell  the  property 
and  it  has  actually  been  exposed 
for  sale.  The  court  has  had  this 
property  in  its  custody  for  a 
couple  of  years  and  is  presumably 
familiar  with  the  nature  and  char- 
acter of  the  property  and  its  ap- 
proximate value.  If  a  bid  had 
been  received  and  accepted  by 
the  receiver,  the  court  would 
nevertheless   be  at  liberty   to   re- 

781) 
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provide  for  tlie  manner  and  character  of  the. payment^  or 
that  the  sale  be  made  in  such  a  manner  as  to  exonerate 
directors  from  any  liability  for  mismanagement  or  viola- 
tion of  anti-trust  laws.^ 


§  641.     Necessity  for  and  Scope  of  Order  for  the  Sale. 

The  question  whether  a  sale  of  the  receivership  prop- 
erty should  be  made  and  the  terms  thereof  are  matters 
for  the  determination  of  the  receivership  court  acting 
under  its  discretionary  powers.  The  issuance  of  an  order 
for  such  a  sale  is  a  prerequisite  to  a  valid  sale.^ 


ject  the  bid  as  not  being  adequate 
or  commensurate  with  the  value 
of  the  property.  It  appeals  to  us 
as  being  a  very  wise  and  proper 
exercise  of  the  discretion  of  this 
court  to  fix  a  minimum  bid  in  the 
first  place  if  the  court  is  at  the 
time  of  making  the  order  of  sale 
so  advised  and  Informed  as  to 
enable  it  to  fairly  judge  of  the 
probable  value  of  the  property. 
This  practice  seems  to  have  been 
adopted  by  other  courts  and  to 
have  received  the  sanction  of  ap- 
pellate courts.  See  Bryan-Brown 
Shoe  Co.  v.  Block,  52  Ark.  458,  12 
S.  W.  1073;  Slaughter  v.  Strother, 
99  Ga.  633,  27  S.  E.  764;  In  re 
Newark  Sav.  Inst.  (N.  J.),  9  Atl. 
375,  34  Cyc.  319  (v) ;  Pocatello 
First  Nat.  Bank  v.  Bunting,  7  Ida. 
387,  63  Pac.  694;  Nisbet  v.  Great 
Northern  Clay  Co.,  41  Wash.  107, 
S3  Pac.  15." 

A  decree  which  required  the 
purchasers  to  bid  enough  to  pay 
certain  claims  could  properly  be 
amended  at  a  subsequent  term,  by 
requiring  that  the  sale  should  be 
made  subject  to  such  claims,  so 
that  they  would  remain  as  a  bur- 
den upon  the  property.    Turner  v. 


Indianapolis,  B.  &  W.  R.  Co.,  8 
Biss.  380,  Fed.  Cas.  No.  14,259. 

The  court  has  power  to  order 
the  sale  to  be  made  at  not  less 
than  a  given  price.  Mcllhenny  v. 
Binz,  80  Tex.  1,  26  Am.  St.  Rep. 
705,  13  S.  W.  655. 

Where  the  court  has  under  con- 
sideration the  question  whether 
it  will  fix  an  upset  price  on  fore- 
closure sale  below  which  the  prop- 
erty will  not  be  sold,  the  moving 
party  can  not  have  the  judge  dis- 
qualify for  bias  and  prejudice. 
In  re  Equitable  Trust  Co.,  232  Fed. 
836,  147  C.  C.  A.  30. 

■i  Farmers'  Loan  Co.  v.  Oregon 
P.  R.  Co.,  28  Or.  44,  40  Pac.  1089. 

5  Stokis  V.  Williams,  226  Fed. 
148,  144  C.  C.  A.  146;  Craig  v. 
James,  89  App.  Dlv.  541,  85  N.  Y. 
Supp.  583  (affirmed  in  181  N.  Y. 
538,  73  N.  E.  1121. 

1  Ellis  V.  Little,  27  Kan.  707; 
Mason  v.  Hubner,  104  Md.  554, 
65  Atl.  367;  In  re  Abbott,  187  Mich. 
229,  153  N.  W.  795;  Northwestern 
Nat.  Bank  of  Minneapolis  v.  Mick- 
elson-Shapiro  Co.,  134  Minn.  422, 
159  N.  W.  948. 

Where  a  court  has  power  to  en- 
force an  equitable  lien  by  a  sale. 
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The  court  should,  however,  be  careful  to  see  that  a 
proper  case  is  presented  for  the  exercise  of  such  power, 
and  to  see  particularly  that  the  owner  of  the  property 
can  not  be  unduly  prejudiced  by  the  sale  thereof.-  The 
order  must  be  made  by  a  court  while  acting  within  its  own 
jurisdiction^  and  should  not  include  property  the  sale  of 
which  has  not  been  requested  in  the  application  for  the 


it  may  authorize  its  receiver  to 
sell  the  property  covered  by  the 
lien.  McChesney  v.  Kona  Sugar 
Co.,  15   Haw.  710. 

"All  the  authorities  agree  that 
courts  of  equity  have  an  absolute 
power  over  all  sales  had  under 
their  orders  in  confirming  them  or 
setting  them  aside  and  reopening 
the  biddings,  etc."  State  v.  Roan- 
oke Nav.  Co.,  86  N.  C.  408. 

See,  also,  Parker  v.  Bluffton  Car 
Wheel  Co.,  108  Ala.  140,  18  So. 
938;  Merchants  Bank  v.  Moore,  68 
Minn.  468,  71  N.  W.  671;  Patter- 
son V.  Patterson,  207  Pa.  St.  252, 
56  Atl.  442. 

Under  U.  S.  Comp.  St.  1901,  p. 
3507,  5234,  allowing  a  receiver  of 
a  national  bank  to  sell  the  assets 
of  the  bank  upon  an  order  of  a 
court  of  record  of  competent  juris- 
diction, such  order  is  a  prerequi- 
site to  a  valid  sale  by  the  receiver. 
Tourtelot  v.  Booker  (Tex.  Civ. 
App.),  160  S.  W.  293. 

See,  also.  State  v.  Fawcett,  58 
Neb.  371,  78  N.  W.  636;  Boothe  v. 
Summit  Coal  Mining  Co.,  63  Wash. 
630,  116  Pac.  269. 

Where  under  the  statute  the  re- 
ceiver of  a  corporation  is  empow- 
ered to  sell,  convey,and  assign  the 
estates,  rights  and  interests  of  the 
corporation  for  which  he  acts,  the 
court  has  power  to  determine  and 
control   the    terms   of   such    sales 


and  authorize  them  to  accept  such 
offers  as  in  the  discretion  of  the 
court  are  deemed  advantageous  to 
the  administration  of  the  estate, 
and  where  the  statute  does  not 
prevent  it,  and  the  practice  is  in 
accord  with  the  state  practice,  the 
federal  court  may  authorize  its 
receivers  to  sell  at  either  public 
or  private  sale,  and  may  authorize 
the  acceptance  of  offers  and  in 
default  of  better  bids,  decree  a 
private  sale  of  corporate  property 
without  notice  by  advertisement. 
Stokes  V.  Williams,  226  Fed.  148, 
141  C.  C.  A.  146;  Rogers  v.  Rogers 
Locomotive  Co.,  62  N.  J.  Eq.  Ill, 
50  Atl.  10. 

2  South  Baltimore,  etc.,  Co.  v. 
Kirby,  89  Md.  52,  42  Atl.  913. 

The  receiver  who  attempts  to 
sell  without  a  proper  order  of 
court  may  become  personally  re- 
sponsible upon  the  agreement  to 
sell.  Wolf  V.  Lovering,  159  Fed. 
91,  86  C.  C.  A.  281. 

Forsaith  Mach.  Co.  v.  Hope 
Mills  Lumber  Co.,  109  N.  C.  576,  13 
S.  E.  869.  In  this  case  it  appeared 
that  the  owner  of  the  property 
was  insolvent  and  that  all  its 
property  had  to  be  sold  to  satisfy 
the  numerous  debtors  who  were 
parties  to  the  action.  Dixon  v. 
Rutherford,  26  Ga.  149. 

3  Atlantic  Nat.  Bank  v.  Peregoy- 
Jenkins  Co.,  147  N.  C.  293,  61 
S.  E.  68. 
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order.*  If  the  order  for  the  sale  is  void,  the  sale  made 
pursuant  to  it  will  likewise  be  void.^  When  an  order  for 
sale  fixes  a  definite  time  for  the  sale,  a  sale  made  several 
months  after  that  time  without  further  notice  or  author- 
ity from  the  court  is  a  nullity.^  The  directions  in  the 
order  for  the  sale  must  be  strictly  complied  with  in  order 
to  validate  the  sale.'^  If  the  receiver  sells  the  property 
in  conformity  with  the  order  it  will  serve  as  a  protection 
to  him  personally.^  The  general  rule  is  that  the  court 
should  not  order  a  sale  of  the  receivership  property 
prior  to  the  final  decree,''  but  there  are  exceptions  to  the 
rule,  especially  where  the  property  is  of  a  nature  liable 
to  deterioration  or  loss  or  likely  to  cause  great  expense 
for  its  upkeep  or  in  cases  of  insolvency  where  it  is  evident 
that  the  property  will  without  doubt  be  required  to  be 
sold.i" 


4  Riffle  V.  Sioux  City  &  Rock 
Springs  Coal  Mining  Co.,  20  Wyo. 
442,  124  Pac.  508. 

5  Charles  S.  Riley  &  Co.  v.  Car- 
ter &  Pratt,  165  N.  C.  334,  81  S.  E. 
414. 

6  Dull  V.  Le  Fevre,  222  Fed.  471; 
Ackerman  v.  Ackerman,  50  Neb. 
54,  69  N.  W.  388,  392. 

7  Knox  V.  Gibson,  23  Colo.  App. 
402,  128  Pac.  470. 

s  Walling  v.  Miller,  108  N.  Y. 
173,  2  Am.  St.  Rep.  400,  15  N.  E. 
65;  Beardsley  Co.  v.  V.  E.  Ash- 
down  &  Co.,  73  W.  Va.  132,  80 
S.  E.  128. 

9  Brush  V.  Jay,  113  N.  Y.  482,  21 
N.  E.  184;  Esterlund  v.  Dye,  56 
Ga.  284;  Boothe  v.  Summit  Coal 
Mining  Co.,  63  Wash.  630,  116  Pac. 
269;  Eskridge  v.  Rushworth,  3 
Colo.  App.  562,  34  Pac.  482. 

Property  of  an  insolvent  corpo- 
ration may  be  sold  pending  litiga- 
tion to  wind  up   its  affairs.     Mc- 


Graw  V.  Mott,  179  Fed.  646,  103 
C.  C.  A.  204. 

10  A  receiver  of  the  property  of 
a  corporation  owning  several  dis- 
tilleries whose  operation  will  re- 
quire the  making  of  contracts  for 
feeding  cattle,  and  the  involving 
of  large  expense,  may  be  author- 
ized to  sell  the  distillery  and  hold 
the  proceeds  for  the  benefit  of 
such  claims  as  may  be  adjudged 
valid.  Olmstead  v.  Distilling  &  C. 
F.  Co.,  73  Fed.  44. 

Perishable  property  may  be  sold 
promptly.  In  re  Desrochers,  183 
Fed.  991;  Boothe  v.  Summit  Coal 
Mining  Co.,  63  Wash.  630,  116 
Pac.  269;  National  Park  Bank  v, 
Goddard,  131  N.  Y.  494,  62  Hun 
31,  30  N.  E.  566;  First  Nat.  Bank 
V.  Shedd,  121  U.  S.  74,  30  L.  Ed. 
877,  7  Sup.  Ct.  Rep.  807;  Crane  v. 
Ford,  Hopk.  Ch.  (N.  Y.)  114;  State 
V.  Shelton,  238  Mo.  App.  281,  142 
S.  W.  417. 
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The  order  should  properly  describe  the  property  to  be 
sold.^^  The  court  may  where  it  deems  it  advisable  to  do 
so  order  the  sale  of  only  a  part  of  the  property.^^  The 
order  for  the  sale  may  be  modified  by  the  court  jjrior  to 
the  sale  in  respect  to  its  terms  or  conditions. ^^ 


And  the  court  may  order  part  of 
the  property  sold  to  pay  taxes 
where  it  can  be  done  by  reason  of 
its  nature  and  where  it  is  clearly 
necessary.  National  Bank  of  the 
Metropolis  v.  Sprague,  20  N.  J.  Eq. 
170. 

A  sale  of  property  by  a  receiver, 
in  whose  hands  it  has  been  placed 
pending  a  litigation  concerning  the 
rights  of  the  parties  thereto,  may 
be  ordered  where  the  income  is 
insufficient  to  pay  the  expenses 
of  the  receivership  and  the  corpus 
is  gradually  being  diminished,  al- 
though the  interests  of  the  parties 
therein  have  not  been  determined. 
Smith  v.  Burton,  67  Vt.  514,  32 
Atl.  467. 

Personal  property  may  properly 
be  sold  in  advance  of  the  ascer- 
tainment and  adjustment  of  the 
liens  thereon  and  their  priorities. 
Clarksburg  Casket  Co.  v.  Valley 
Undertaking  Co.,  81  W.  Va.  212, 
94  S.  E.  549. 

Under  the  statutes,  a  court  of 
equity  in  foreclosure  may  order 
its  receiver  to  sell  property  be- 
fore a  decree  determining  rights 
of  parties,  when  a  sale  will  bene- 
fit all  parties  whose  rights  are 
involved.  Lawton  Mill  &  Eleva- 
tor Co.  v.  Farmers'  &  Merchants' 
Bank  (Okla.),  164  Pac.  670. 

A  sale  of  the  assets  of  the  re- 
ceivership will  not  be  ordered  in 
advance  of  a  hearing  on  the  mer- 
its unless  the  peculiar  nature  of 
the   property    necessitate    such   a 


sale.  California  Fruit  Growers 
Assn.  V.  Superior  Court,  8  Cal. 
App.  711,  97  Pac.  769;  Carpenter 
V.  Landman,  192  Mich.  544,  159 
N.  W.  322. 

11  Dixon  V.  Rutherford,  26  Ga. 
149. 

Where  the  order  directs  the  sale 
of  all  the  property  of  a  defendant, 
and  the  receiver  sells  lot  2,  being 
part  of  it,  the  sale  is  good.  Bar- 
ron V.  Mullin,  21  Minn.  374. 

12  State  V.  District  Court  in  and 
for  Third  Judicial  Dist.,  37  Utah 
418,  108  Pac.  1121. 

13  In  re  Receivership  of  Great 
Western  Beet  Sugar  Co.,  22  Idaho 
328,  43  L.  R.  A.  (N.  S.)  671,  125 
Pac.  799;  South  Baltimore  Brick 
&  Tile  Co.  V.  Kirby,  89  Md.  52,  42 
Atl.  913;  Tebbs  v.  Lee,  76  Va.  744. 

The  court  may  change  on  its 
own  account  an  order  improvi- 
dently  granted  fixing  the  terms  of 
sale  in  receivership  proceedings, 
and  change  the  terms  from  credit 
to  that  of  for  cash.  Fitzner  v. 
Noullet,  114  La.  400,  38  So.  398. 

The  court  may  on  petition  of 
some  of  the  parties  in  interest, 
modify  the  terms  of  sale  fixed  by 
the  court,  which  were  one-third 
cash  and  the  remainder  in  one, 
two,  and  three  years,  by  allowing 
the  purchaser  to  pay  all  cash  on 
the  approval  of  the  sale,  or  to 
defer  such  payment  at  his  option. 
Mariner  v.  Ingraham,  230  111.  130, 
82  N.  E.  577  (affirming  127  111.  App. 
542). 
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The  pendency  of  a  bill  of  exceptions  assigning  as  error 
the  granting  of  an  order  authorizing  a  receiver  to  sell 
specified  property  does  not,  in  the  absence  of  the  super- 
sedeas required  by  law  in  such  case,  prevent  the  hearing 
and  determination  of  a  second  application  to  sell  pre- 
sented bv  the  receiver. ^^ 


§  642.    Necessity  and  Sufficiency  of  the  Notice  of  Sale. 

In  some  jurisdictions  the  procedure  in  respect  to  a  sale 
by  a  receiver  is  controlled  by  statute.  In  the  absence  of 
statutory  provisions  on  the  subject  the  court  has  power 
to  control  the  details  of  the  su])ject  and  may  fix  the  char- 
acter of  notice  to  be  given  to  the  interested  parties.^ 
Where  statutory  provisions  exist  in  respect  to  the  neces- 
sity and  character  of  the  notice  to  be  given,  the  question 
then,  of  course,  is  whether  the  particular  notice  given  was 
a  sufficient  compliance  with  the  statute.^    But  where  the 


The  court  may  change  the 
terms  of  sale  ordering  a  resale  of 
the  property  because  of  default 
of  the  purchaser,  such  as  short- 
ening the  terms  of  credit  to  be 
given  and  especially  in  a  case 
where  the  statute  provides  that 
the  court  may  direct  the  sale  of 
property  on  such  terms  as  it  may 
deem  best.  Dickinson  v.  Clement, 
87  Va.  41,  12  S.  E.  105. 

But  the  court  should  not  amend 
its  order  without  a  sufficient  rea- 
son appearing  for  such  amend- 
ment or  modification.  Earle  v.  Mc- 
Cartney, 112  Fed.  372  (affirmed 
without  discussion  on  this  point 
in  115  Fed.  462,  53  C.  C.  A.  392.) 

li  Farmers'  Co-Op.  Mfg.  Co.  v. 
Drake,  96  Ga.  766,  22  S.  E.  1004. 

1  Farmers'  Hardware  &  Imple- 
ment Co.  V.  Thacker,  54  Okla.  425, 
153  Pac.   1144. 

"Where    notice    of    a    receiver's 


sale  in  winding  up  proceedings  of 
an  insolvent  corporation  had  been 
published  for  the  usual  period  in 
two  newspapers  of  general  cir- 
culation, and  notices  of  the  sale 
had  been  posted  for  thirty  days  at 
the  court  house  door  and  three 
other  public  places  in  the  county 
in  which  the  property  sold  was 
situated,  a  copy  of  the  decree  con- 
taining all  particulars  of  the  sale 
was  sent  to  every  known  creditor 
and  stockholder,  the  sale  was 
fairly  conducted,  and  from  the 
kind  of  the  property  sold  there 
was  little  prospect  of  an  increase 
over  the  bid  accepted,  confirma- 
tion of  the  sale  was  proper.  Cop- 
ping V.  Hillsboro  Clay  Mfg.  Co., 
153  N.  C.  329,  69  S.  E.  250. 

2  Calvert  v.  Woods,  246  Pa.  325, 
92  Atl.  301;  Friedrichs  v.  Fried- 
richs,  Young  &  Taney,  126  La. 
689,  52  So.  996. 
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practice  of  tlie  state  jurisdiction  in  which  a  federal 
court  is  sitting  permits  of  the  acceptance  of  offers  to 
purchase  property  and  in  default  of  better  bids,  decree- 
ing private  sales  of  receivership  property  without  notice 
by  advertisement,  the  latter  court  will  follow  the  state 
practice.  In  such  cases  notice  of  the  offer  of  purchase 
and  its  terms  will  be  given  to  the  creditors  and  stock- 
holders of  the  corporation  and  an  opportunity  accorded 
them  to  object  to  its  accej^tance  or  make  a  better  offer.^ 

§  643.     General  Manner  of  Conducting  the  Sale. 

In  accordance  with  the  general  control  which  the  re- 
ceivership court  has  over  matters  connected  wdth  sale 
proceedings  of  the  estate,  it  naturally  follows  that  it  may 
direct  the  manner  in  which  the  sale  is  to  be  conducted.^ 
In  the  absence  of  any  specific  directions  by  the  court,  the 
matter  may  be  governed  by  court  rules  requiring  judicial 
sales  to  be  made  at  public  auction.-  Statutes  regulating 
sales  of  realty  under  execution  do  not,  as  a  general  rule, 
apply  to  receiver's  sales. ^  The  sale  must  be  conducted 
in  a  manner  and  with  a  view  to  obtain  the  highest  price 
for  the  property  sold.^  Thus  if  the  property  is  more 
valuable  as  a  whole,  it  should  not  be  offered  for  sale  in 

3  stokes    V.   Williams,    226    Fed.  In  an  action  against  a  receiver 

148,  141  C.  C.  A.  146.  on  a  note  and  deed  of  trust,  a  de- 

1  Farmers'    Hardware    &    Imple-  cree    directing    that   the   property 

ment  Co.  v.  Thacker,  54  Okla.  425,  covered   by  the   deed   of  trust  be 

153  Pac.  1144;   First  Nat.  Bank  v.  sold   should  not  be  issued  to  the 

Colonial    Trust    Co.    (Okla.),    167  sheriff  or  constable  of  the  county 

Pac.  985.  where   the   property  was   situated 

A  purchaser  at  a  receiver's  sale  since    the   property   is    already   in 

can  not   object  that   the   receiver  the  custody  of  the  law.     Wharton 

did    not    himself    make    the    sale.  v.  Washington  County  State  Bank 

Threadgill    v.    Colcord,    16    Okla.  (Tex.  Civ.  App.),  153  S.  W.  699. 
447,  85  Pac.  703.  4  In    re    Receivership    of    First 

li  Edgerly  v.  Blackburn,  140  App.  Trust  &  Savings  Bank  of  Billings, 

Div.  419,  125  N.  Y.  Supp.  353.  45  Mont.  89,  122  Pac.  561. 

3  Cressler   v.   Tri-State   Loan    &  A  sale  by  a  receiver  in  collusion 

Trust  Co.,  182  Ind.  572,  107  N.  E.  with  the  insolvent  debtor  is  void 

68.  as  to  creditors,  and  the  receiver  is 
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lots  before  offering  it  for  sale  as  a  wliole."  It  is  not 
objectionable  for  an  officer  of  the  receivership  corpora- 
tion to  act  as  auctioneer  at  the  sale  where  it  is  conducted 


liable  for  the  full  value  of  the 
property.  Re  Shea,  57  Minn.  415, 
59  N.  W.  494. 

In  Marshall  v.  Neisler,  148  Ga. 
711,  98  S.  E.  352,  the  court  said: 

"The  receivers  of  the  Farmers' 
&  Merchants'  Bank  were  ordered 
by  the  court  to  sell  the  entire 
property  of  the  bank  held  by  them, 
and  to  make  report  of  the  sale  to 
the  court  for  confirmation  or  re- 
jection. They  filed  a  report  recit- 
ing that  the  property  had  been 
sold  to  W.  E.  Marshall  upon  his 
bid  of  $4510,  and  recommended 
that  the  sale  so  reported  be  con- 
firmed. C.  H.  Neisler  filed  objec- 
tions to  the  confirmation  of  the 
sale  to  Marshall,  upon  the  ground, 
among  others,  that  the  property 
had  been  cried  off  to  him  for  the 
sum  of  $3850,  he  being  the  highest 
and  best  bidder.  The  evidence  be- 
for  the  court  disclosed  that  the 
property  was  bid  off  by  Neisler  at 
the  last-named  sum,  and  that 
thereafter  the  receivers  again  ex- 
posed the  property  for  sale,  over 
Neisler's  protest,  when  it  was 
cried  off  to  W.  E.  Marshall  for 
the  sum  of  $4510,  as  reported  by 
the  receivers;  Neisler  also  being 
a  bidder  when  the  property  was 
offered  a  second  time.  When  the 
matter  of  confirmir^  the  sale  was 
before  the  court,  the  judge  passed 
an  order  reciting  that  at  the  sale 
the  property  had  been  knocked 
off  to  Neisler  at  $3850,  and  that 
this  was  not  a  fair  and  adequate 
price  therefor,  but  that,  Neisler 
having  in  open  court  offered  to 
raise  his  bid  to  $5000,  aud  it  ap- 


pearing that  this  sum  was  a  fair 
and  adequate  price  for  the  prop- 
erty sold,  it  was  ordered  that  the 
sale  to  him  be  confirmed,  and 
that  upon  payment  of  the  $5000 
in  cash  the  receivers  deliver  the 
property  to  him  and  make  to  him 
an  appropriate  conveyance.  To 
this  order  Marshall  excepted  upon 
various  grounds.  Held,  that  the 
court  committed  no  error  in  ren- 
dering the  decree  complained  of. 
See  Moore  v.  Triplett,  96  Va.  603, 
32  S.  E.  50,  70  Am.  St.  Rep.  882 
(5). 

"See,  also,  16  R.  C.  L.  §  81,  p. 
113,  as  to  right  of  bidder  to  ex- 
cept." 

An  order  to  sell  the  business 
and  all  personal  property  as  a 
whole  is  erroneous  and  not  calcu- 
lated to  sell  the  property  to  the 
best  advantage.  Case  v.  Fish,  63 
Wis.   475,  497. 

The  receivership  corporation  is 
not  liable  for  any  dereliction  of 
the  receiver  in  conducting  the  sale 
of  its  property.  Fryar  v.  Hazel- 
wood  Holstein  Farms  (Wash.), 
165  Pac.  1084. 

5  Patterson  v.  Patterson,  207  Pa. 
St.  252,  56  Atl.  442. 

In  the  above  case,  the  objecting 
party  offered  to  put  up  a  bond  to 
bid  a  substantially  larger  price  on 
a  re-sale  for  the  property  as  a 
whole. 

A  lump  sale  will  not  be  dis- 
turbed where  there  was  no  sepa- 
rate appraisement  of  the  property. 
Smith  V.  D.  A.  Self  &  Co.,  126  La. 
364,  52  So.  543. 

Shares  of  stock  held  by  the  re- 
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fairly.*  Commissions  and  brokerage  may  be  allowed 
for  the  making  of  such  sales,  but  only  with  the  approval 
of  the  court,'^  in  addition  to  the  other  ordinary  expenses 
connected  with  it.®  Upon  a  proper  showing  and  furnish- 
ing of  an  adequate  bond,  the  court  may  enjoin  the  re- 
ceiver from  going  on  with  the  sale  or  postpone  it,  but  a 
very  strong  showing  is  required  to  have  the  court  so  act.'-^ 
And  a  re-sale  may  be  ordered  upon  the  applicant  furnish- 
ing a  bond  to  bid  a  certain  amount  at  a  re-sale,  but  the 
persons  who  furnish  such  a  bond  can  not  avoid  liability 
by  inducing  an  irresponsible  bidder  to  bid  above  the 
amount  designated  in  their  bond.^*^  A  deed  to  the  prop- 
erty sold  at  the  receiver's  sale  is  inoperative  if  the  sale 
is  not  confirmed  by  the  court,  but  all  irregularities  prior 
to  the  execution  of  a  deed  are  removed  by  a  proper  con- 
firmation of  the  sale  by  the  court.^^ 

§644.     What  Property  May  Be  Sold  Under  the  Order  of  the 
Court. 

The  receivership  court  can  only  sell  property  of  which 
it  has  the  jurisdiction  to  sell.    The  court  not  having  juris- 

ceiver  may  be  sold  under  the  or-  cost  of  notices  of  the  sale,  only 
der  of  the  court  in  one  block  in-  the  actual  amount  paid  out  is  to 
stead  of  in  parcels.  First  Nat.  be  allowed.  Friedrichs  v.  Fried- 
Bank  V.  C.  Bunting  &  Co.,  7  Ida.  "chs,  Young  &  Taney,  126  La.  689, 

387,  63  Pac.  694.  ^^  ^°-  ^^^• 

9  Cressler  v.   Tri-State   Loan    & 


6  Friedrichs  v.  Friedrichs,  Young 
&  Taney,  126  La.  689,  52  So.  996. 


Trust  Co.,  182  Ind.  572,  107  N.  E. 
68;  Houston  Ice  &  Brewing  Co.  v. 

7  Seward  v.  M.  Seward  &  Son  ciint  (Tex.  Civ.  App.),  159  S.  W. 
Co.,  91  Conn.  190,  99  Atl.  887;  409;  Williams  v.  Watt  (Tex.  Civ. 
W.  E.   Terry  Lumber  Co.  v.   Mil-  ^pp.),  171   S.  W.   266. 

dred  Park  Amusement  Co.,  143  111.  10  Commonwealth  v.  Doubleday- 

App.  202;    Sligh  V.   Stanley    (Tex.  Hill   Electric  Co.,   243   Pa.  235,  90 

Civ.  App.),  204  S.  W.  700;   Peters  ^tl.  67. 

V.  Anderson,  88  Va.  1051,  14  S.  E.  ^\  Koontz  v.  Northern  Bank,  83 

974;    Murray  v.   Rickard,   103  Va.  u.    S.    (16   Wall.)    196,   21    L.    Ed. 

132,  48  S.  E.  871.  4g5 

8  Where  a  rebate  is  given  by  the  A  deed  executed  and  delivered 
newspapers    for    the    publication  by  a  receiver  relates  back  to  and 
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diction  of  property  situated  in  another  state  has  no  power 
to  sell  it,  but  where  the  receiver  takes  receivership  prop- 
erty in  a  foreign  jurisdiction  merely  for  the  purpose  of 
selling  it,  the  courts,  it  is  held,  will  protect  his  possessory 
title  from  attachment  and  the  like.^  Where  the  owner  of 
property  in  the  hands  of  a  receiver  is  entitled  to  have  a 
portion  of  it  exempt  under  the  statute,  the  court  should 
not  order  such  exempt  property  to  be  sold  when  a  proper 
claim  for  its  exemption  has  been  filed. ^  A  purported  sale 
by  the  receiver  of  property  belonging  to  third  persons 
will  not  deprive  them  of  their  rights  to  their  property.^ 


takes  effect  as  of  the  date  of  the 
receiver's  sale.  Joy  v.  Midland 
State  Bank,  26  S.  D.  244,  128  N.  W. 
147. 

1  Jenkins  v.  Purcell,  29  App. 
D.  C.  209,  9  L.  R.  A.   (N.  S.)   1074. 

Where  the  receiver  of  a  corpo- 
ration is  given  authority  to  do  so 
by  statute,  he  may  sell  land  owned 
by  it  in  another  state,  since  he  is, 
in  effect,  the  assignee.  Joy  v. 
Midland  State  Bank,  26  S.  D.  244. 
See,  also.  Parsons  v.  Charter  Oak 
Life  Ins.  Co.,  31  Fed.  305. 

2  In  H.  C.  Smith  Coal  Co.  v.  Fin- 
ley  (Ind.  App.),  120  N.  E.  30,  the 
court  said: 

"In  our  original  opinion  we  also 
held  that  there  was  some  evidence 
under  which  the  trial  court  was 
warranted  in  granting  appellee 
his  statutory  exemption.  It  ap- 
pears from  the  record  and  from 
the  original  opinion  that  the  re- 
ceiver was  asked  and  was  ap- 
pointed to  take  over  the  "coal 
business"  of  appellee.  It  was  not 
necessary  that  the  receiver  be  ap- 
pointed to  take  over  all  the  prop- 
erty of  appellee,  and  there  may 
be  evidence  in  the  record  tending 
to  show  that  at  the  time  the  re- 


ceiver was  appointed  for  the  coal 
business  that  appellee  owned 
other  property  of  more  than  $600 
in  value.  But  if  it  appeared  at 
the  time  of  the  application  for  an 
order  of  sale  that  he  did  not  have 
property  of  the  value  of  $600 
apart  from  the  coal  business,  and 
it  is  shown  that  he  is  a  house- 
holder, the  policy  of  our  redemp- 
tion  law  as  construed  by  our  Su- 
preme Court  is  broad  enough  to 
allow  the  exemption  at  that  time 
in  the  absence  of  fraud  the  bur- 
den of  which  would  be  upon  ap- 
pellant. Chatten  v.  Snider,  126 
Ind.  387,  26  N.  E.  166. 

"See,  also,  Weis  v.  Levy,  69  Ala. 
211;  Krauter's  Appeal,  150  Pa.  47, 
24  Atl.  603;  Frost  v.  Naylor,  68 
N.  C.  325;  Hall  v.  Hartwell,  142 
Mass.  447,  8  N.  E.  333;  Waite  v. 
Franciola,  90  Tenn.  191,  16  S.  W. 
116. 

"The  appointment  of  a  receiver 
as  in  this  case  to  take  charge  of 
and  operate  a  part  of  apellee's 
business  was  not  such  an  execu- 
tion as  to  defeat  appellee's  right 
to  claim  his  exemption." 

3  Brooke  v.  Kettler,  166  Ala.  76, 
51  So.  940. 
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In  case  statutory  provisions  exist  giving  a  right  of 
redemption  from  a  receiver's  sale  of  real  property,  the 
receivership  property  should  not  be  sold  in  a  lump  sum 
where  it  includes  both  real  and  personal  property.^  A. 
receiver's  sale  of  all  the  property  within  the  jurisdiction 
of  the  court  includes  debts  due  from  non-residents. ° 


§  645.    Inclusion  of  Good  Will  and  Trade  Names  in  Sale. 

Inasmuch  as  the  good  will  of  a  business  is  sometimes 
the  greater  part  of  the  value  of  a  business  and  the  good 
will  may  be  lost  if  the  business  is  not  continued  in  opera- 
tion or  if  it  ceases  operation  for  only  a  short  time.  It  is 
sometimes  necessary  to  have  a  receiver  appointed  for  its 
protection  upon  the  dissolution  of  the  business,  such  as 
that  of  a  partnership,  so  that  the  business  may  be  sold 
as  a  going  business.^ 


Those  who  purchased  real  prop- 
erty taken  from  citizens  during 
the  Civil  War  under  the  plea  of 
their  being  alien  enemies,  at  sales 
made  by  Confe^ierate  receivers, 
obtained  thereby  no  title  to  it,  nor 
do  those  claiming  under  them 
with  notice.  The  possession  of 
all  such  persons  is  tortious  and 
they  are  liable  for  rents  and 
profits  and  for  any  damage  done 
to  the  property  while  in  their  pos- 
session. McClure  v.  McLane,  39 
Tex.  81;  Simmons  v.  Wood,  45 
How.  Pr.  (N.  Y.)  268. 

In  Payne  Hardware  Co.  v.  Inter- 
national Harvester  Co.  (Miss.),  TO 
So.  892,  under  a  statute,  called  a 
"sign  statute,"  which  provided 
that  where  a  person  transacts  busi- 
ness without  disclosing  the  name 
of  his  principal  the  stock  of  goods 
shall  be  liable  to  creditor,  it  was 
held  that  a  receiver  was  entitled 
to  sell  for  the  benefit  of  creditors, 


goods  held  on  consignment  where 
the  debtor  had  not  complied  with 
the  statute  and  displayed  a  sign 
indicating  that  the  goods  were  not 
part  of  his  stock  in  trade. 

4  Vaughn  v.  Pedley,  137  Ky.  737, 
126  S.  W.  1093. 

A  sale  of  personal  property  may 
be  ordered  before  the  rights  of 
parties  are  determined,  but  not  so 
of  real  estate.  Cole  v.  M'Rae,  6 
Rand.   (Va.)  644. 

The  court  will  not  decree  a  sale 
of  property  by  a  receiver  until  a 
party  claiming  title  has  a  hearing. 
Lane  v.  Lutz,  1  Keyes  203. 

But  in  this  respect  see  Cressler 
V.  Tri-State  Loan  &  Trust  Co.,  182 
Ind.  572,  107  N.  E.  68. 

")  Loney  v.  Penniman,  43  Md.  130. 

1  Levi  V.  Korrick,  8  Iowa  150; 
Jackson  v.  De  Forest,  14  How.  Pr. 
(N.  Y.)  81;  Martin  v.  Van  Schaick, 
4  Paige  479;  Williams  v.  W^ilsoc, 
4  Sand.  Ch.  379. 
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The  good  will  of  a  business  is  an  asset  of  a  receiversliip 
which  may  be  sold  separate  from  the  tangible  assets  of 
the  business  at  a  receiver's  sale,  and  if  it  is  that  of  a  part- 
nership the  former  partners  may  bid  at  the  sale  if  by 
public  auction."^ 

Where  the  court  orders  the  sale  of  partnership  prop- 
erty, the  value  of  which  consists  principally  of  good  will, 
the  court  will  restrain  the  parties  from  conducting  the 
same  business  directly  or  indirectly  in  the  city  in  which 
the  business  had  been  conducted.^ 

A  trade  name  owned  by  an  insolvent  corporation  in 
the  hands  of  a  receiver  passes  under  a  receiver's  sale  of 
the  assets  of  the  corporation.  The  only  question  in  cases 
of  this  sort  is  whether  the  receivership  is  of  a  scope  and 
character  to  include  trade-names  or  trade-marks  belong- 
ing to  the  corporation.'* 


2  Cook  V.  Collingridge,  Inc.  607. 

3  Williams  v.  Wilson,  4  Sandf. 
Ch.  405. 

4  Kidd  V.  Johnson,  100  U.  S.  617, 
25  L.  Ed.  769;  Brown  Chemical 
Co.  V.  Meyer,  139  U.  S.  540,  35 
L.  Ed.  247,  11  Sup.  Ct.  625;  Rich- 
mond Nervine  Co.  v.  Richmond, 
159  U.  S.  293,  40  L.  Ed.  155,  16 
Sup.  Ct.  30;  Sarrazin  v.  Irby  Cigar, 
etc.,  Co.,  93  Fed.  624,  46  L.  R.  A. 
541,  35  C.  C.  A.  496;  Le  Page  Co. 
V.  Russia  Cement  Co.,  51  Fed.  941, 
17  L.  R.  A.  354,  2  C.  C.  A.  555; 
Bank  of  Tomah  v.  Warren,  94  Wis. 
151,  68  N.  W.  549;  Warren  v.  War- 
ren Thread  Co.,  134  Mass.  247; 
Hazelton  Boiler  Co.  v.  Hazelton 
Tripod  Boiler  Co.,  142  111.  494,  30 
N.  E.  339;  FVazer  v.  Frazer  Lubri- 
cator Co.,  121  111.  147,  13  N.  E.  639, 
2  Am.  St.  Rep.  73;  Celluloid  Mfg. 


Co.  V.  Cellonite  Mfg.  Co.,  32  Fed. 
94;  R.  W.  Rogers  Co.  v.  Wm. 
Rogers  Mfg.  Co.,  70  Fed.  1017,  17 
C.  C.  A.  576;  Investor  Pub.  Co.  v. 
Dobinson,  72  Fed.  603;  C.  S.  Hig- 
gins  V.  Higgins  3feap  Co.,  144  N.  Y. 
462,  43  Am.  St.  Rep.  769,  27  L.  R. 
A.  42,  39  N.  E.  490;  Holmes,  et  al 
V.  Holmes,  etc.,  Mfg.  Co.,  37  Conn. 
278,  9   Am.   Rep.   324. 

But  see  Batchelder  v.  C.  H, 
Batchelder  &  Co.,  220  Mass.  42, 
107  N.  E.  455,  where  it  was  held 
that  the  corporate  name  which  in- 
cluded that  of  an  individual  did 
not  pass  by  the  receiver's  sale. 

See,  also,  R.  J.  Horner  &  Co.  v. 
Lawrence,  86  Misc.  Rep.  95,  149 
N.  Y.  Supp.  82,  where  questions 
were  raised  as  to  propriety  of 
the  technical  procedure  of  the 
sale. 
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§  646.    What  is  Included  in  Corporate  Assets. 

The  question  of  what  is  included  in  the  sale  of  the  cor- 
porate assets  of  a  corporation  is  one  of  reference  to  the 
order  of  the  sale  and  the  purposes  of  the  receivership. 
"Where  the  receivership  is  only  of  a  portion  of  the  assets 
of  the  corporation,  as  in  the  case  of  a  mortgage  fore- 
closure not  covering  all  of  the  property  of  the  corpora- 
tion, it  is  obvious  that  the  sale  will  only  cover  the  prop- 
erty over  which  the  receivership  was  extended.  Where, 
however,  the  receivership  covers  all  of  the  property  and 
assets  of  the  corporation,  the  sale  may  or  may  not  in- 
clude all  of  the  assets,  depending  upon  the  nature  of  the 
ending  of  the  receivership  and  the  order  of  sale. 

Where  all  of  the  unadministered  assets  of  an  insolvent 
corporation  were  sold  by  the  receivers,  the  purchaser  is 
entitled  to  the  corporation's  books  and  records,  subject 
to  the  right  of  the  officers  of  the  corporation  to  make 
such  copies  as  may  be  necessary  to  preserve  evidence  of 
the  corporate  transactions.^  And  in  a  sale  of  the  assets 
of  an  insolvent  corporation,  the  sale  may  include  the 
right  to  collect  unpaid  stock  subscriptions,-  but  the  terms 
of  the  sale  may  by  its  terms  exclude  a  right  of  action  to 
recover  damages  from  directors  for  mismanagement  of 
the  corporate  affairs.^    Of  course,  in  such  cases,  a  ques- 

1  Hirschfield  v.  Reading  Finance  loan  association  sold  all  of  its 
&  Securities  Co.,  9  Del.  Ch.  344,  property  to  a  corporation  for  a 
82  Atl.  690.  certain  sum   in  cash  and  a  bond 

2  Cosmopolitan  Life  Ins.  Co.  v.  of  the  directors  of  the  purchasing 
Sheats,  20  Ga.  App.  622,  93  S.  E.  corporation  to  release  the  direc- 
507.  tors  of  the  association  "from  all 

3  Stokes  V.  Williams,  226  Fed.  claims  of  personal  liability  for 
148,  141  C.  C.  A.  146.  anything     done     or     omitted     by 

In  People  v.  Anglo-American  S.  them  or  either  of  them  as  direc- 
&  L.  Assn.,  66  App.  Div.  9,  72  tors,  officers,  or  agents  of  said 
N.  Y.  Supp.  1021  (appeal  dismissed  association."  The  court  held  that 
in  169  N.  Y.  606,  62  N.  E.  1099  it  did  not  follow  from  such  a  re- 
without  an  opinion),  a  sale  plan  lease  that  the  objecting  stock- 
was  approved  whereby  the  re-  holders  were  injured  as  the  effect 
ceiver  of  an  insolvent  savings  and  of  the  release  really  depended 
II  Rec— 113 
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tion  may  sometimes  arise  as  to  the  assignability  of  cer- 
tain causes  of  action,  especially  where  sounding  in  tort. 
A  purchaser  at  a  receiver's  sale  obtains  only  such  title 
as  the  receivership  corporation  had.^ 

§  647.    Effect  Where  Receiver  Sells  the  Property  Retaining  a 
Secret  Personal  Trust  Therein. 

Where  a  receiver  sells  property  of  the  receivership  at 
an  inadequate  price  to  a  person  under  a  verbal  agreement 
that  he  will  hold  it  in  trust  for  the  receiver  and  reconvey 
it  to  him  or  any  designated  person  upon  request,  the  sale 
is  fraudulent  and  may  be  recovered  on  behalf  of  the 
receivership  estate.  It  is,  of  course,  a  question  of  fact  as 
to  the  existence  of  the  secret  trust  so  created,  but  when 
once  established,  the  property  may  be  recovered  if  held 
by  persons  chargeable  with  knowledge  of  the  facts,  and 
laches  will  not  be  imputed  during  the  period  that  the  facts 
were  unknown  to  the  persons  whose  rights  were  injured.^ 

§  648.     Execution  of  Deeds  or  Other  Instruments  of  Conveyance. 

The  receiver's  power  to  execute  a  deed  conveying  prop- 
erty sold  by  him  under  the  order  of  court  is  implied  from 
the  direct  power  given,  but  his  power  to  do  so  is  not  to  be 
exercised  until  the  sale  is  reported  to  the  court  and  has 
been  confirmed.^  The  general  rules  in  regard  to  instru- 
ments of  conveyance  are  applicable  to  such  sales  as  far 

upon  the  value  of  the   considera-  221  Fed.  322,  136  C.  C.  A.  320  and 

tion  paid  for  it  and  the  burden  of  Schofield  v.  Baker,  212  Fed.  504. 
showing    that    the    non-assenting  As  to  the  general  principles  in- 

stockholders     were     injured     was  volved     in     the     text     see,     also, 

upon  them.     The  transaction  was  Michoud  v.  Girod,  4  How.  503,  11 

considered  analogus  to  a  compro-  L.    Ed.    1076;    Robertson  v.   Chap- 

mise  of  the  liability.  man,  152  U.  S.  673,  38  L.  Ed.  592, 

4  Matter  of  Coleman,  174  N.  Y.  14  Sup.  Ct.  741;  Gardner  v.  Ogden, 

373,  66  N.  E.  983.  22  N.  Y.  327,  78  Am.   Dec.  192. 

1  Baker  v.   Schofield,  243   U.   S.  i  Farmers'    Hardware   &    Imple- 

114,  61  L.  Ed.  626,  37  Sup.  Ct.  333.  ment  Co.  v.  Thacker,  54  Okla.  425, 

See,  also,  former  phases  of  the  153  Pac.  1144. 
same  case  in  Baker  v.   Schofield,  In  Simmons  v.  Wood,  45  How. 
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as  their  general  contents  are  concerned,  ^^lere  real 
property  is  sold  the  description  must  be  of  such  a  char- 
acter as  to  furnish  proper  means  of  identification.^ 
Where  tlie  receiver  enters  into  a  contract  to  sell  property 
free  and  "clear  of  all  encumbrances,"  the  obligations 
therein  assumed  can  not  be  obviated  by  the  execution  of 
a  deed  with  a  clause  of  special  warranty,  and  where  the 
title  of  the  purchaser  absolutely  fails,  the  purchaser 
may  recover  the  purchase  price,  the  court  saying:^ 
"There  was  no  covenant  whatever  in  the  deed  in  relation 
to  encumbrances.  As  a  rule  there  is  no  such  covenant  in 
a  deed.  The  property  may  be  conveyed  subject  to  liens, 
or  free  of  liens,  and  the  deed  be  entirely  silent  on  the 
question,  and,  when  this  is  so,  it  follows  as  a  necessary 


Pr.  262,  it  is  held  that  no  transfer  of 
the  interest  could  be  made  by  the 
receiver  until  his  report  was  made 
and  an  order  of  confirmation 
granted  on  notice  to  the  parties 
who  had  appeared  in  the  action. 
Any  transfers  before  such  con- 
firmation would  be  unauthorized, 
and  any  payment  by  the  purchaser 
before  such  time  would  be  at  the 
risk  of  the  purchaser. 

In  Koontz  v.  Northern  Bank,  83 
U.  S.  (16  Wall.)  196,  21  L.  Ed.  465, 
it  is  held  that  it  is  sufficient  if 
the  purchaser  from  a  receiver  see 
that  there  is  a  suit  in  equity  in 
which  the  receiver  was  appointed; 
that  he  was  authorized  to  sell  the 
property;  that  a  sale  was  made 
under  such  authority  and  con- 
firmed by  the  court;  and  that  the 
deed  accurately  describes  the 
property  or  interest  sold.  The 
authority  conferred  by  the  court 
to  the  receiver  carried  with  it  au- 
thority to  give  the  purchaser  evi- 
dence of  a  transfer  of  title. 


A  receiver's  deed  relates  back 
to  and  takes  effect  as  of  the  date 
of  the  sale.  Joy  v.  Midland  State 
Bank,  26  S.  D.  244,  128  N.  W.  147. 

A  direction  in  the  judgment  to 
the  effect  that  after  the  confirma- 
tion of  the  sale  the  receiver  should 
forthwith  execute  a  deed  will  not 
be  assumed  to  import  that  he  shall 
execute  it  before  he  is  authorized 
by  law  so  to  do;  and  such  direc- 
tion in  the  judgment  is  not  avail- 
able to  the  judgment  debtor  upon 
appeal  for  the  purpose  of  impair- 
ing the  sufficiency  of  the  judg- 
ment directing  the  sale.  Wood- 
bury V.  Nevada,  etc.,  Ry.  Co.,  120 
Cal.  464,  52  Pac.  730. 

2  Pilliod  v.  Angola  Ry.  &  Power 
Co.,  46  Ind.  App.  719,  91  N.  E.  829. 

The  fact  that  the  property  was 
not  inventoried  is  immaterial 
where  it  was  fully  described  in  the 
application  order  for  sale  and  re- 
port of  the  sale.  French  v.  Mc- 
Cready  (Tex.  Civ.  App.),  57  S.  W. 
894. 

3  White  V.  Murray,  218  Fed.  933. 
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conclusion  that  the  agreement  of  sale,  which  embodied 
the  actual  terms  under  which  the  property  was  to  be 
conveyed,  must  be  referred  to,  and  that  a  covenant  in  the 
agreement,  which  does  provide  as  to  how  the  conveyance 
is  to  be  made  with  reference  to  liens,  must  be  given 
effect. " 

Where  a  bill  of  sale  is  executed  by  a  receiver  selling 
a  lease  and  fixtures,  it  will  be  construed  with  reference 
to  the  terms  of  the  sale,  and  where  the  lease  contains  no 
clause  creating  a  lien  for  rent  in  arrears,  it  is  not  incum- 
bent upon  the  receiver  to  disclose  the  fact  that  rent  was 
in  arrears.^ 

§  649.    Application   of  the  Doctrine  of  Caveat   Emptor  and 
Nature  of  Title  Passing. 

The  rule  of  caveat  emptor  applies  to  sales  by  receiv- 
ers.^ The  title  of  purchasers  at  the  sale  of  a  receiver  of 
a  corporation  is  in  effect  of  the  same  character  as  if  the 
corporation  had  wound  up  its  affairs  and  made  the  trans- 
fer.- The  rights  of  the  purchaser  become  fixed  at  the 
time  of  the  sale,  subject  to  the  right  of  the  court  to  exam- 
ine the  proceedings  at  the  time  when  before  it  for  con- 
firmation.^    And   title    passes    to   the   purchaser   upon 

4  Schwartz    v.    Cahill,    175    App.  jurisdiction  of  the  court  to  main- 

Div.  68,  161  N.  Y.  Supp.  750.  tain  the  receivership  suit  and  or- 

1  Horner  v.  Continental  &  Com-  der    the     sale     of     the     property, 

mercial    Trust    &    Savings    Bank,  Koontz  v.  Northern  Bank,  83  U.  S. 

198    Fed.    832,    117,   C.    C.   A.    474;  (16    Wall.)     196,    21    L.    Ed.    465; 

Southern   Cotton   Mills   v.   Ragan,  Libby  v.  Rosekrans,  55  Barb.  219; 

138  Ga.  504,  75  S.  E.  611;   Barron  Brande  v.   Bond,   63  Wis.   140,   23 

V.   MuUin,  21   Minn.   374;    England  N.  W.  101. 

V.    Clark,    5    111.    480;    Bashore    v.  2  C.    H.    Batchelder    &    Co.    v. 

Whisler,    3    Watts    490;     Fox    v.  Batchelder,  220  Mass.  42,  107  N.  E. 

Mensch,  3  Watts   &   S.  444;    King  455. 

V.   Gunnison,   4    Pa.   171;    Tate   v.  3  First  Trust  &  Savings  Bank  v. 

Davis  (N.  C),  67  S.  E.  503.  Southern  Indiana  Ry.  Co.,  195  Fed. 

It  is  not  necessary  for  the  pur-  330;     Morrison    v.    Burnette,    154 

chaser  to  examine  all  of  the  pro-  Fed.  617,  83  C.  C.  A.  391;  Virginia, 

ceedings   but   he    should   examine  etc.,  Ins.  Co.  v.  Cottrell,  85  Va.  857, 

those  proceedings  which  go  to  the  17  Am.  St.  Rep.  108,  9  S.  E.  132. 
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confirmation  in  the  absence  of  fraud  affecting  the  transac- 
tion.^ In  the  absence  of  a  sale  free  from  liens  the  pur- 
chaser takes  the  property  subject  to  valid  liens  and 
encumbrances  existing  against  it  and  also  with  the  bene- 
fits accruing  to  it.^  Sometimes  under  the  terms  of  the  sale, 
the  purchaser  assumes  the  obligations  and  liens  against 
the  estate.  Such  an  assumption  exists  where  the  order 
for  the  sale  requires  it  notwithstanding  that  the  order 
for  confirmation  contained  no  express  provision  to  that 
effect.*^  The  right  to  sell  free  from  liens  as  far  as  it 
affects  private  corporations  is  one  controlled  by  statutes."^ 


The  assignee  of  the  purchaser 
becomes  entitled  to  assert  the 
rights  of  his  assignor  under  a 
contract  of  sale  made  by  a  re- 
ceiver. Rogers  v.  Union  Iron  & 
Foundry  Co.,  167  Mo.  App.  228, 
150  S.  W.  100. 

4  Dilley  v.  Jaspar  Lumber  Co. 
(Tex.  Civ.  App.),  114  S.  W.  878. 

5  Black  V.  Manhattan  Trust  Co., 
213  Fed.  692;  People  v.  California 
Safe  Deposit  &  Trust  Co.,  168  Cal. 
241,  Ann.  Cas.  1915A,  299,  141  Pac. 
1181;  Empire  Cotton  Oil  Co.  v. 
Park,  147  Ga.  618,  95  S.  E.  216; 
Denny  v.  Broadway  National  Bank, 
118  Ga.  221,  44  S.  E.  982  (2); 
McLaughlin  v.  Taylor,  115  Ga.  671, 
42  S.  E.  30;  Cosmopolitan  Life 
Ins.  Co.  V.  Sheats,  20  Ga.  App.  622, 
93  S.  E.  507;  Valiva  v.  Cook,  262 
111.  502,  104  N.  E.  711;  Knicker- 
bocker V.  McKindley  Coal,  etc., 
Co.,  172  III.  535,  64  Am.  St.  Rep. 
54,  50  N.  E.  330;  Fitch  v.  Wether- 
bee,  110  111.  475;  Hackensack 
Water  Co.  v.  DeKay,  36  N.  J.  Eq. 
548;  Lowry  v.  Smith,  9  Hun  514; 
Foster  v.  Barnes,  81  Pa.  377; 
Lorch  V.  Aultman,  75  Ind.  162; 
Dann  Mfg.  Co.  v.  Parkhurst,  125^ 
Ind.  317,  25  N.  E.  347;    Pilliod  v. 


Angola  Ry.  &  Power  Co.,  46  Ind. 
App.  719,  91  N.  E.  829;  Fidelity, 
etc.,  Co.  V.  Schenley,  etc.,  Ry.  Co., 
189  Pa.  St.  363,  69  Am.  St.  Rep. 
815,  42  Atl.  140;  Texas,  etc.,  Ry. 
Co.  V.  Lewis,  81  Tex.  1,  26  Am.  St. 
Rep.  776,  16  S.  W.  647;  Guaranty 
State  Bank  &  Trust  Co.  v.  Thomp- 
son (Tex.  Civ.),  195  S.  W.  960; 
Burgess  v.  Peth,  79  Wash.  298, 
140  Pac.  351. 

The  title  at  a  receiver's  sale  of 
a  corporation's  assets  is  not  better 
than  that  which  the  corporation 
had  and  is  subject  to  all  valid 
liens.  Matter  of  Coleman,  174 
N.  Y.  373,  66  N.  E.  983. 

The  receiver  may  sell  an  option 
to  purchase  property,  reserved  in 
connection  with  a  lease  taken  by 
the  company.  Blank  v.  Indepen- 
dent Ice  Co.,  153  Iowa  241,  43 
L.  R.  A.  (N.  S.)  115,  133  N.  W. 
344. 

6  Zwietusch  v.  Luehring,  156 
Wis.  96,  144  N.  W.  257. 

7  Bank  of  Garfield  v.  Clark,  138 
Ga.  798,  76  S.  E.  95;  First  Nat. 
Bank  v.  Powell  Bros.  &  Sanders 
Co.,  128  La.  961,  55  So.  590;  In  re 
Coleman,  174  N.  Y.  373,  66  N.  E. 
983. 
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It  lias  been  held  that  where  the  corporation  was  insolvent 
and  the  property  was  so  related  as  to  be  necessary  to  be 
sold  as  a  whole,  that  where  it  was  obvious  that  the  prop- 
erty could  not  be  sold  for  sufficient  to  satisfy  the  mort- 
gages on  it,  the  court  could  sell  the  property  free  of  liens 
and  relegate  the  lienholders  to  the  fund  derived  from 
the  sale.*^ 

2.  Who  May  Purchase  at  the  Sale. 

§  650.     Receiver  or  His  Business  Associates  as  Purchaser. 

The  only  serious  question  arising  in  connection  with 
who  may  buy  at  the  sale  is  whether  the  receiver  may  do 
so  directly  or  indirectly.  The  status  of  the  receiver  in 
relation  to  the  receivership  property  being  that  of  a 
trustee,  his  right  to  buy  the  property  is  determined  by 
the  principles  of  law  applicable  to  trustees  in  like  cir- 
cumstances. Basing  the  rule  on  these  principles,  a  pur- 
chase by  the  receiver  of  property  belonging  to  the  estate 
is  not  void  but  merely  voidable,  and  can  not  be  questioned 
in  a  collateral  attack  and  only  in  a  direct  action  or 
proceeding.^ 

8  First  Nat.  Bank  v.  William  R.  is    voidable    at   the   election   of   a 

Trigg  Co.,   106   Va.   327,   56    S.   E.  party  in  interest.    Carr  v.  Houser, 

158.  46  Ga.  477. 

1  Jacob  V.   Uncle   Sam  Planting  A   receiver  buying   at   the    sale 

&  Mfg.   Co.,  144  La.  1006,   81  So.  may    be    held    liable    for    the    ap- 

604.  praised  value  of  the  property.    In 

See,  also,  Jackson  v.  First  State  re   Sheets,   etc.,   Co.,   52   La.  Ann. 

Bank,  21  S.  D.  484,  113  N.  W.  876;  1337,  27  So.  809. 
Cook    et    al.    v.    Martin,    75    Ark.  A    receiver    purchasing    at    the 

40,  87  S.  W.  625,  1024,  5  Ann.  Cas.  sale  is  held  to  hold  the  property 

204.  subject  to  redemption.    Shadewald 

The  receiver  should  not  sell  the  v.  White,  74  Minn.  208,  77  N.  W. 

property  to  himself,  his  wife  or  a  42. 

corporation  of  which  he  is  a  stock-  The  receiver  is  not  allowed  to 

holder.      So.   Georgia,   etc.,   Co.   v.  purchase  unless  expressly  author- 

Mathews,  7  Ga.  App.  452,  67  S.  E.  ized  to  do  so.     Nugent  v.  Nugent 

127.  [1907],  2  Ch.  292. 

A   purchase   by  the   receiver  at  A  receiver  can  not  without  spe- 

his  own  sale,  as  agent  of  another,  cial  leave  of  the  court  become  the 
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While  as  a  general  rule  a  receiver  should  not  be  per- 
mitted to  purchase  the  assets  of  the  receivership,  etill 
where  all  efforts  at  selling  the  property  are  unavailing 
and  the  property  has  no  market  value  and  is  of  such  a 
character  that  the  receiver  is  the  only  party  who  can 
make  use  of  it,  a  sale  to  him  is  not  objectionable,^ 

In  the  event  that  a  receiver  purchases  the  property 
of  the  receivership  at  the  sale,  he  is  held  to  a  strict  com- 
pliance with  the  terms  of  the  order  of  the  sale  and  is 
charged  with  a  full  knowledge  of  irregularities  or  other 
matters  affecting  the  rights  acquired  under  the  sale.^ 
The  fact  that  a  receiver  is  selling  receivership  property 
to  himself  is  no  ground  to  restrain  him  from  acting  since 
his  bond  will  protect  the  estate.'*  Where  a  sale  is  made 
to  a  business  associate  of  the  receiver  and  the  fact  of 
such  association  is  well  known,  the  right  to  attack  the 
sale  as  being  for  an  inadequate  price  and  to  such  busi- 
ness associate  may  be  lost  by  laches.^  But  where  a  sale 
is  made  to  a  person  who  is  really  acting  as  a  dummy  for 
the  receiver,  and  for  an  inadequate  price,  laches  will  not 
commence  to  run  until  knowledge  of  the  secret  trust  is 
brought  home  to  the  injured  parties.® 

purchaser  of  lands  over  which  he  4  Williams    v.    Watt    (Tex.    Civ. 

is  receiver.     Alven  v.  Bond,  Flau      App.),  171  S.  W.  266. 


5  Dibble  v.  Washington  Food  Co., 
57  Wash.  176,  106  Pac.  760. 


&  K.  196,  3  Ir.  Eq.  Rep.  365. 

A    receiver    who    purchases    an 
annuity  which  is  charged  against 

certain  lands  at  less  than  its  value  ^^e  fact  that  a  bank  in  which 

and  it  was  his  duty  to  collect  it,  the     receiver    is     interested     pur- 

the  vendor  may  rescind  the  sale.  chased    the    property    at   his    sale 

Eyre  v.  McDonnell,  15  Ir.  Ch.  N.  S.  will  not  void  the  sale  where  the 

534  persons  interested  do  not  object. 

2  Roberts  v.  Letchworth,  127  Jackson  v.  First  State  Bank,  21 
Ark.   490,   192   S.  W.   375.  S.  D.  484,  113  N.  W.  876. 

3  Williams  v.  Owensboro  Sav-  6  Baker  v.  Schofleld,  243  U.  S. 
ings  Bank  &  Trust  Co.'s  Receiver,  114.  61  L.  Ed.  626,  37  Sup.  Ct. 
153  Ky,  789,  156  S.  W.  899.  333. 
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§  651.    Stockholders  or  Officers  of  Receivership  Corporation  as 
Purchasers. 

The  fact  that  a  corporation  which  purchases  the  re- 
ceivership property  is  made  up  in  whole  or  in  part  of 
stockholders  of  the  receivership  corporation  is  no  ground 
for  objecting  to  a  sale  to  such  a  corporation  in  the  absence 
of  some  specific  charge  of  fraud,  collusion  or  lack  of  good 
faith  affecting  the  transaction.^  If,  however,  an  officer 
of  the  receivership  corporation  purchases  its  assets  at  a 
receivership  sale  by  means  of  controlling  the  proceedings 
unfairly  and  purchasing  at  an  inadequate  price,  he  will 


1  Hutchinson  v.  Philadelphia  & 
G.  S.  S.  Co.,  216  Fed.  795. 

In  the  above  case  the  principal 
assets  of  the  corporation  consisted 
of  two  ships  and  the  good  will  of 
a  transportation  company.  Ef- 
forts had  been  made  by  the  re- 
ceiver to  sell  the  ships  at  private 
sale  and  advertisements  had  been 
made  in  the  leading  maritime 
papers  of  both  the  Atlantic  and 
Pacific  Coasts  without  any  bona 
fide  bids  being  received.  Finally 
a  public  sale  was  advertised  at 
which  a  corporation,  made  up  in 
part  of  stockholders  of  the  old 
corporation,  made  a  bid  of  part 
cash  and  balance  in  common 
stock  of  the  corporation.  The 
sale  was  regularly  confirmed.  A 
stockholder  in  the  old  corporation 
sought  to  set  the  sale  aside  on  this 
ground  of  the  connection  of  other 
stockholders  with  the  new  corpo- 
ration and  inadequacy  of  price. 
No  objections  had  been  made  at 
the  time  of  confirming  the  sale. 
The  court  held  the  sale  not  sub- 
ject to  objections. 

See,  also,  Sebree  v.  Cassville  & 
W.  R.   Co.   (Mo.),   212   S.   W.   11; 


Craig  v.  James,  89  App.  Div.  541, 
85  N.  Y.  Supp.  583  (affirmed  in 
181  N.  Y.  538,  73  N.  E.  1121) ;  Con- 
tinental Bank  v.  Allis-Chalmers 
Co.  (D.  C),  200  Fed.  600;  Marks 
et  al.  v.  Merrill  Paper  Co.  et  al., 
203  Fed.  16,  123  C.  C,  A.  380; 
Buchler  v.  Black  (D.  C),  213  Fed. 
880. 

Where  a  corporation  had  been 
dissolved  and  its  property  placed 
in  the  hands  of  a  receiver,  former 
directors  of  the  corporation  owe 
no  duty  to  its  stockholders  in  re^ 
spect  to  a  sale  of  the  corporation's 
real  estate  by  the  receiver,  and 
are  entitled  to  purchase  the  prop- 
erty for  their  own  benefit.  Tiffany 
v.  Smith,  124  N.  Y.  Supp.  85. 

The  sale  of  the  property  of  a 
corporation  by  a  receiver  to  share- 
holders will  not  be  refused  on  the 
ground  that  the  corporation  at- 
tempted to  create  a  trust,  and  that 
such  shareholders  were  respon- 
sible for  its  unlawful  conduct,  as 
the  court  can  not  assume  that  im- 
proper use  will  be  made  of  the 
property  by  the  purchaser,  or  un- 
dertake to  control  the  use  after 
it  is  sold  and  conveyed  by  the  re- 
ceiver.    Olmstead   v.  Distilling  & 
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become  a  trustee  of  the  assets  for  the  benefit  of  the  par- 
ties interested  therein, - 

A  corporation  which  has  the  same  officers  as  the  receiv- 
ership corporation  will  not  be  considered  in  the  light  of 
a  bona  fide  purchaser  at  the  sale  of  the  receivership 
property.^ 


3.   Necessity  for  Confirmation  of  Sale  hy  Court  and 
Extent  of  Right  to  Set  It  Aside. 

§  652.     General  Necessity  for  Confirmation. 

K  receiver  being  a  ministerial  officer,  a  sale  made  by 
him  must  be  confirmed  by  the  court  in  order  to  become 
valid. ^  After  a  sale  the  purchaser  becomes  subject  to 
the  orders  of  the  court.-  No  transfer  of  the  title  is  really 
made  until  the  order  of  confirmation  is  granted  after 
notice  to  the  parties  interested.^  The  right  of  the  court 
to  approve  or  reject  an  offer  of  purchase  is  a  matter  of 
discretion,^  and  in  arriving  at  its  decision  on  the  question 


C.  F.  Co.  (C.  C.  N.  D.  111.),  73  Fed. 
44. 

2  Broussard  v.  Mason,  187  Mo. 
App.  281,  173  S.  W.  698. 

3  Oregon,  etc.,  Co.  v.  Balfour,  90 
Fed.  295,  33  C.  C.  A.  57. 

1  Northern  Brewery  Co.  v.  Prin- 
cess Hotel,  78  Or.  453,  Ann.  Cas. 
1917C,  621,  153  Pac.  37. 

•-'Re  Denison,  114  N.  Y.  621,  21 
N.  E.  97. 

3  Simmons  v.  Wood,  45  How. 
Pr.  262;  Wambaugh  v.  Gates,  8 
N.  Y.  138;  Ex  parte  Minor,  11  Ves. 
Jr.  554;  Twigg  v.  Fifield,  13  Ves. 
Jr.  517;  Thompson  v.  Gould,  20 
Pick.   135. 

4  Stokes  V.  Williams,  226  Fed. 
148,  141  C.  C.  A.  146;  Hall  v.  Tay- 
lor. 133  Ga.  606,  66  S.  E.  478; 
Deford  v.  Macwatty,  82  Md.  168, 
33    Atl.    488;    Wakeman   v.   Price, 


3  N.  Y.  334;  Rawolle  v.  Kalb- 
fleisch,  47  Misc.  Rep.  364,  94  N.  Y. 
Supp.  16;  Copping  v.  Hillsboro 
Clay  Mfg.  Co.,  153  N.  C.  329,  69 
S.  E.  250. 

See,  also.  South  Baltimore 
Brick,  etc.,  Co.  v.  Kirby,  89  Md. 
52,  42  Atl.  913;  First  Nat.  Bank  v. 
Colonial  Trust  Co.  (Okla.),  167 
Pac.  985. 

When  a  sale  of  property  at  a 
private  sale  is  not  tainted  with 
fraud  or  mistake,  it  will  be  con- 
firmed even  though  another  bidder 
offers  a  higher  bid.  Rogers  v. 
Rogers  Locomotive  Co.,  62  N.  J. 
Eq.  Ill,  50  Atl.  10. 

A  private  sale  if  assented  to  by 
all  parties  in  interest  may  be  rati- 
fied even  though  the  decree  re- 
quired a  public  sale.  Yetzer  v. 
Applegate,  85  Iowa  121,  52  N.  W. 
118. 
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of  the  confirmation,  it  need  not  refer  the  matter  to  a 
master  for  his  assistance.^ 

§  653.    Extent  and  Scope  of  Order  of  Confirmation. 

Where  the  records  of  the  court  furnish  all  the  data 
necessary  to  do  so,  the  court  may  correct  a  mistake  made 
in  the  computation  of  the  amount  of  the  receiver's  sale.^ 
The  sale  may  be  confirmed  notwithstanding  the  existence 
of  irregularities  of  the  receiver  in  the  making  of  the  sale 
since  the  matter  is  addressed  to  the  discretion  of  the 
court.^  When  the  jurisdiction  of  the  court  is  questioned 
by  a  purchaser  at  the  sale,  the  court  should  re-examine 
the  point.^  Exceptions  to  the  sale  may  be  raised  by  the 
receiver  on  the  motion  for  confirmation  as  well  as  by 
others.^  The  court  may  refuse  the  filing  of  an  answer 
nunc  pro  tunc  to  an  order  to  show  cause  why  a  private 
sale  should  not  be  confirmed.^ 


5  In  Stokes  v.  Williams,  226  Fed. 
148,   the   court  said: 

"A  reference  to  a  master  merely 
to  obtain  his  assistance  Is  never 
made  unless  his  assistance  is  de- 
sired. When  so  desired,  the  in- 
formation he  may  communicate  by 
his  findings  upon  the  evidence  pre- 
sented to  him,  is  merely  advisory 
to  the  court,  which  it  may  accept 
and  act  upon  or  disregard  in  whole 
or  in  part,  according  to  its  own 
judgment  of  the  weight  of  the 
evidence.  Mastin  v.  Noble,  157 
Fed.  506,  508,  85  C.  C.  A.  98;  Kim- 
berly  v.  Arms,  129  U.  S.  512,  523, 
9  Sup.  Ct.  355,  32  L.  Ed.  764; 
Basey  v.  Gallagher,  20  Wall.  670, 
680,  22  L.  Ed.  452;  Quinby  v.  Con- 
Ian,  104  U.  S.  420,  424,  26  L.  Ed. 
800. 

"When  the  advisory  character 
of  the  office  of  a  master  is  con- 
sidered,  it   is   apparent   that   the 


trial  judge  committed  no  error 
when,  without  the  aid  of  a  master, 
he  adjudged  the  case  in  the  per- 
formance of  a  duty  which  devolved 
upon  him  alone,  and  in  the  exer- 
cise of  a  function  which  he  could 
not  abdicate,  or  delegate  to 
another." 

1  Bryan  &  Brown  Shoe  Co.  v. 
Block,  52  Ark.  458,  12  S.  W.  1073. 

2  First  Nat.  Bank  v.  Colonial 
Trust  Co.  (Okla.),  167  Pac.  985; 
Johnson  v.  Rayner,  25  App.  Div. 
598,  49  N.  Y.  Supp.  959. 

3  Harned  v.  Beacon  Hill  Real 
Estate  Co.,  9  Del.  Ch.  232,  80  Atl. 
805. 

4  Williams  v.  Owensboro  Sav- 
ings Bank  &  Trust  Co.'s  Receiver, 
153  Ky.  789,  156  S.  W.  899. 

5  Moore  v,  Thomas  Moore  Dis- 
tilling Co.,  234  Pac.  413,  83  Atl. 
281. 
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The  ovorriiling  of  a  motion  to  set  aside  a  receiver's 
sale  constitutes  a  confirmation  of  it.*'  Where  objection 
is  made  to  a  sale  the  court  may  confirm  the  sale  subject 
to  the  objecting  parties  furnishing  a  bond  in  a  sum 
deemed  by  it  to  be  sufficient  to  protect  the  estate  against 
loss  in  case  a  resale  should  not  bring  as  much  as  the 
original  sale,  and  the  fact  that  the  bond  required  is  be- 
j^ond  the  ability  of  the  objecting  party  to  furnish  is  im- 
material/ The  order  of  confirmation  is  a  direct  adjudi- 
cation of  the  regularity  of  the  actions  of  the  receiver  in 
respect  to  the  sale,^  and  no  further  action  by  the  court 
is  necessary  to  the  validity  of  the  deed  to  be  executed 
under  the  order  of  confirmation.*^ 

The  order  of  confirmation  may  for  good  cause  be  modi- 
fied by  the  court  so  as  to  conform  to  the  order  of  sale.^^ 

§  654.    Effect  of  Inadequate  Price  on  Motion  to  Confirm. 

Mere  inadequacy  of  price,  while  a  good  reason  for  re- 
fusing to  confirm  a  receiver's  sale,  is  not  necessarily  a 
controlling  element  upon  the  action  of  the  court  on  con- 
firmation proceedings,^  since  it  may  not  be  possible  to 
obtain  an  adequate  price  for  the  property.  However, 
where  it  appears  probable  that  a  higher  price  may  be 
obtained  on  a  resale  of  the  property  and  it  appears  that 
the  price  bid  at  the  sale  was  substantially  inadequate, 

6Threadgill  v.  Colcord,  16  Okla.  Co.   v.   Thacker    (Okla.),   153   Pac. 

447,  85  Pac.  703;    Farmers'  Hard-  1144;  Texas,  etc.,  Ry.  Co.  v.  Lewis, 

ware  «S:  Implement  Co.  v.  Thacker  81   Tex.    1,   26   Am.   St.    Rep.    776, 

(Okla.),   153   Pac.   1144.  16  S.  W.  647. 

7  Stokes  V.  Williams,  226  Fed.  9  Farmers'  Hardware  &  Imple- 
148,  141  C.  C.  A.  146.  ment  Co.  v.  Thacker   (Okla.),  153 

8  Brande  v.  Bond,  63  Wis.  140,  23  Pac.  1144. 

N.    W.    101;    Atty.    Gen.    v.    Con-  lo  National   Bank   of  Commerce 

tinental  L.  Ins.  Co.,  94  N.  Y.  199.  v.  L.  Kilsheimer  &  Co.,  59  Wash. 

Where  no  appeal  is  taken  from  460,  110  Pac.  15. 

an  order  refusing  to  set  the  sale  i  Copping  v.  Hillsboro  Clay  Mfg. 

aside,    the    matter    becomes     res  Co.,  153  N.  C.  329,  69  S.  E.  250; 

judicata  as  to  the  moving  party.  Williams  v.  Watt  (Tex.  Civ.),  171 

Farmers'  Hardware  &  Implement  S.  W.  266. 
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the  court  will  generally  refuse  to  confirm  tlie  sale.^  But 
where  the  sale  has  been  in  every  respect  conducted  fairly 
and  upon  property,  the  mere  fact  that  some  person  is 
willing  to  raise  the  bid  at  which  the  sale  was  made  is  not 
sufficient  reason  for  the  court  to  refuse  to  confirm  the 
sale,  especially  where  there  had  been  several  bidders  at 
the  sale,^  but  a  question  of  that  sort  is  one  coming  within 
the  discretion  of  the  court  and  where  a  substantially 
increased  price  could  be  obtained  upon  a  resale,  the  court 
may  direct  a  resale  under  conditions  guaranteeing  a  sale 
at  the  increased  price.* 

§  655.     Effect  of  Defective  Title  on  Motion  to  Confirm. 

The  general  rule  in  regard  to  receiver's  sale  in  respect 
to  where  defective  title  to  the  property  sold  exists,  may  be 
stated  as  follows :  The  sale  being  a  judicial  one  and  the 
receiver  a  ministerial  officer,  no  warranty  of  title  is  im- 
plied. The  sale  does  not  become  completed  until  con- 
firmation by  the  court.  Until  such  confirmation  the  bid 
of  the  purchaser  is  a  mere  offer  to  purchase.     A  pur^ 

2  Hall    V.    Taylor,    133    Ga.    606,  celver  may  intervene  to  enjoin  an 

66    S.    E.    478;    Mason  v.   Hubner,  improvident  and  reckless  sale  of 

104    Md.    554,    65    Atl.    367;    Mer-  its  property.     State  v.  Holmes,  60 

chants   Bank  v.   Moore,   68    Minn.  Neb.  39,  82  N.  W.  109. 

468,   71  N.  W.   671;    Wakeman   v.  3  Wilber    v,    Wilber,    119    App. 

Price,  3  N.  Y.  334;  State  v.  Roan-  Div.    740,    104    N.    Y,    Supp.    179; 

oke  Nav.  Co.,  86  N.  C.  410;   First  Adams  v.  Lambertvtlle  Heat,  Light 

Nat.  Bank  v.  Powell  Bros.  &  San-  &  Power  Co.,  84  N.  J.  Eq.  96,  92 

ders  Co.,  128  La.  961,  55  So.  590;  Atl.  602. 

Adams  v.  Lambertville  Heat,  Light  The   mere   fact   that    some   one 

&  Power  Co.,  84  N.  J.  Eq.  96,  92  offers    a    higher    price    after    the 

Atl.   602.  property  is  sold  is  not  groimd  for 

A  sale  by  the  receiver  at  private  setting   the    sale   aside.     Pewabic 

eale  of  property  at  a  small  price  Min.  Co.  v.  Mason,  145  U.  S.  349, 

may  be  set  aside  at  the  instance  36    L.    Ed.   732,   12    Sup.   Ct.   887.; 

of    the    corporation    or    its    stock-  Wickersham    v.    Ricker,    58    Fed. 

holders.    So.  Baltimore,  etc.,  Co.  v.  282;  Rogers  v.  Rogers  Locomotive 

Kirby,  89  Md.  52,  42  Atl.  913.  Co.,  62  N.  J.  Eq.  Ill,  50  Atl.  10. 

A    stockholder    of   an    insolvent  -t  Stokes   v.    Williams,    226   Fed. 

corporation  in  the  hands  of  a  re-  148,  141  C.  C.  A.  140. 
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chaser  at  a  judicial  sale  may  be  relieved  from  complet- 
ing bis  purcbase  wbere  it  appears  tbat  tbe  contract  was 
one  tbat  be  never  intended  to  make  and  entered  into  it 
witbout  negligence  on  bis  part.  Wbere  tbe  mistake  as  to 
tbe  title  is  tbrougb  mutual  mistake  and  witbout  negli- 
gence, a  deduction  of  tbe  price  may  be  allowed,  or  if  it 
is  of  sucb  a  nature  tbat  if  it  bad  been  known  tbe  pur- 
cbase would  not  bave  been  made,  tbe  purchaser  may  be 
relieved  from  completing  tbe  purchase.^  Accordingly 
tbe  court  will  not  ordinarily  compel  a  purchaser  buying 
land  at  a  receiver's  sale  to  complete  tbe  purcbase  wbere 
tbe  title  is  not  marketable.^  Of  course  if  tbe  condition 
of  tbe  title  bas  been  sbown  at  tbe  sale  or  was  known  to 
tbe  purchaser,  be  can  not  complain  on  account  of  defec- 
tive title  for  then  be  buys  at  his  own  risk.^    Where  tbe 


1  General  Electric  Co.  v.  Inter- 
state Electric  Co.  (Mo.  App.),  209 
S.  W.  562. 

Where  a  deficiency  in  regard  to 
the  amount  of  land  exists,  the  pur- 
chaser can  not  complain  where  he 
is  allowed  to  deduct  the  amount 
expended  by  him  to  make  the 
amount  complete.  Whitlock  v.  Au- 
burn Lumber  Co.,  152  N.  C.  192, 
67  S.  E.  504. 

An  officer  of  the  court  has  no 
authority  to  do  any  act  that  shall 
expressly  or  impliedly  bind  any 
one  by  warranty.  The  Monte  Al- 
legre,  9  Wheat.  614,  6  L.  Ed.  174. 

See,  also,  Hoover  v.  Continental, 
etc.,  Bank,  198  Fed.  832,  117 
C.  C.  A.  474;  Fryar  v.  Hazelwood 
Holstein  Farms,  97  Wash.  78,  165 
Pac.  1084. 

Where  the  title  is  defective,  the 

purchaser  need  not  complete  the 

sale.     Mullildn   v.   Piatt,   115   Md. 

480,  80  Atl.   1023. 

■y      2  Mullen    v.    Bromley,    21    Colo. 


App.  399,  122  Pac.  66;  Millikin  v. 
Piatt,  115  Md.  480,  80  Atl.  1023. 

One  who  purchases  at  a  re- 
ceiver's sale  for  $6000  property 
for  which  he  had  paid  $40,000 
three  years  before  is  not  in  a 
position  to  ask  the  court  to  con- 
firm the  sale,  where  the  property 
has  likely  increased  largely  in 
value  since  the  original  purchase. 
In  re  Receivership  of  First  Trust 
&  Savings  Bank  of  Billings,  45 
Mont.  89,  Ann.  Cas.  1913C,  1327, 
122  Pac.  561. 

A  purchaser  of  land  at  a  re- 
ceiver's sale  subject  to  a  mort- 
gage of  a  specified  amount  can 
not  refuse  to  complete  the  sale  on 
the  ground  that  such  mortgage 
was  payable  in  gold,  without  show- 
ing that  gold  coin  is  of  greater 
value  than  the  other  various  kinds 
of  money  made  a  legal  tender. 
Blanck  v.  Sadlier,  5  App.  Div.  81, 
38  N.  Y.  Supp.  817,  16  Misc.  Rep. 
164,  38  N.  Y.  Supp.  834. 

3  Tate  V.  Davis,  152  N.  C.  177, 
67  S.  E.  503. 
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receiver  enters  into  a  contract  to  sell  land  "free  of  all 
encumbrances,"  he  can  not  compel  the  purchaser  to  ac- 
cept a  deed  with  only  a  special  warranty."* 

§  656.    Effect  of  Misrepresentations  by  Receiver  on  Motion  to 
Confirm. 

The  doctrine  of  caveat  emptor  is  not  applicable  where 
there  is  fraud  or  misrepresentation  of  fact  made  by  the 
receiver  or  his  agents  at  the  sale  and  they  are  relied  upon 
by  the  purchaser.  It  is  true  that  the  receiver  as  an  officer 
of  the  court  is  not  permitted  to  make  warranties  as  to 
either  the  title  or  quality  of  the  property  sold,  but  in  the 
circumstances  mentioned  there  are  two  courses  that  the 
purchaser  may  pursue:  He  may  sue  the  receiver  in  his 
personal  capacity  as  the  warranty  binds  him  personally, 
or  he  may  seek  a  timely  rescission  of  the  contract  of 
sale.^ 

§  657.     Proceedings  to  Compel  Purchaser  to  Complete  Sale. 

A  receiver's  sale  being  a  judicial  one,  the  court  acquires 
jurisdiction  over  the  purchaser  from  the  time  when  the 
sale  proceedings  have  taken  place  and  may  compel  him 
to  complete  his  purchase.^ 

Where  a  receiver  has  sold  real  property  at  an  auction 
sale  pursuant  to  an  order  of  court  and  the  purchasers  re- 
fuse to  complete  the  purchase  on  the  ground  of  defective 

Where  the  receiver  of  a  corpo-  Farms,  97  Wash.  78,  165  Pac.  1084; 

ration  contracted  to  sell  its  land  Horner  v.  Continental,  etc.,  Bank, 

to  a  purchaser  who  paid  the  price  198    Fed.    832,    117    C.    C.   A.    474; 

thereof,   the   purchaser,   acquiring  Coe  v.  Patterson,  122  App.  Div.  76. 


a  deed  while  a  third  person  was 
In    possession,    acquired    an    equi- 


106  N.  Y.  Supp.  659  (rehearing 
denied  123  App.  Div.  914,  108  N.  Y. 
Supp.  1127). 


table  title  good  as  against  the  cor-  g^^^  ^j^^^   ^s^^ievn   Steel  Co.  v. 

poration,   if  in  existence.     Joy  v.  Oodair-Wiramer  Bldg.  Co.,  223  Fed. 

Midland  State  Bank,  26  S.  D.  244,  ^^g,  139  c.  C.  A.  122. 

128  N.  W.  147.  1  Matter  of  Denison,   114  N.  Y. 

4  White  V.  Murray,  218  Fed.  933.  621,  21  N.  E.  97;  Rice  v.  Ahlman, 

iFryar   v,    Hazelwood    Holstein  70  Wash.  12,  126  Pac.  66. 
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title  and  upon  the  matter  being  brought  before  the  court 
the  purchaser  was  ordered  to  complete  the  purchase  but 
the  receiver  subsequently  consented  that  the  purchase  be 
annulled,  it  was  held  that  he  would  be  required  to  return 
the  purchase  money  together  with  costs  incurred  in  ex- 
amining the  title  and  resisting  the  proceedings  to  com- 
plete the  purchase.^ 

On  the  other  hand  if  the  bidder  has  agreed  that  in  case 
of  defaulting  on  his  bid  he  will  be  liable  for  any  differ- 
ence resulting  from  a  resale  of  the  property,  the  cause  of 
action  against  him  for  his  default  does  not  mature  until 
the  resale  has  been  confirmed.^ 

§  658.    Proceedings  to  Set  the  Sale  Aside, 

The  purchaser  at  a  receiver's  sale  does  so  with  notice 
that  the  court  may  set  the  sale  aside.^ 

The  general  rule  obtaining  in  respect  to  the  setting 
aside  of  judicial  sales  was  stated  in  Weeks  v.  Weeks-  as 
follows :  ' '  The  general  power  of  a  court  to  modify  or 
vacate  its  judgments  or  orders  for  fraud  or  irregularity 
where  it  has  acted  inadvertently,  or  improvidently,  is 
well  settled.  It  is  true  that  the  law  protects  the  title  of  a 
third  person,  being  a  bona  fide  purchaser  at  a  sale  on  an 
execution  under  a  judgment  voidable,  but  not  void,  al- 

2  Drake  v.  Goodridge,  6  Blatchf.  3  Leonard     v.     Williamson,     92 

531,  Fed.  Cas.  No.  4063.  N.  J.  L.  535,  106  Atl.  372. 

A    receiver    making    a    sale    of  i  j^    ^e    Receivership    of    First 

property  under  the  order  of.  and  ^rust  &    Savings   Bank  v.   South- 


ern Indiana  Ry.  Co.,  195  Fed.  330. 
All  sales  are  subject  to  the  con- 
trol of  the  court,  and  may  be  set 


subject  to  approval  by  the  court, 
can  not  recover  of  a  bidder  refus- 
ing to  complete  his  bid,  the  loss 
resulting  from  a  resale  by  the  re- 
ceiver upon  his  own  motion,  where      ^side  for  fraud,  or  mistake.   Aitor- 
the   sale   to   the   first   bidder   was      "^y  General  v.  Continental  L.  Ins. 
never  approved  by  the  court,  and      Co.,    94    N.    Y.    199;    Hackley    v. 
the  second  sale  was  so  approved      Draper,  60  N.  Y.  88,  2  Hun  523. 
and  confirmed  and  completed.  Les-  -'  Weeks    v.    Weeks,    106    N.    Y. 

lie    v.    Goodhue,    69    Hun    71,    23      626,  13  N.  E.  96. 
N.  Y.  Supp.  389. 
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though  the  judgment  is  subsequentJy  reversed  for  error. 
This  principle  does  not,  we  think,  preclude  the  court  from 
modifying  or  vacating  a  summary  order  made  improvi- 
dently  in  the  course  of  an  action,  although  the  rights  of 
third  persons  may  be  affected  thereby." 

The  Supreme  Court  of  Montana,^  in  laying  do^vn  the 
general  rules  applicable  to  sales  by  receivers  after  re- 
viewing cases,  said:  ''From  the  foregoing  and  other 
cases  we  deduce  the  following  rules  of  law:  (a)  That 
a  court  of  equity  has  jurisdiction  to  set  aside  an  order  of 
sale  either  before  or  after  confirmation,  whenever  it  is 
made  to  appear  that  the  same  was  entered  by  mistake,  in- 
advertence, or  improvidence;  (b)  that  the  purchaser  at 
such  sales  takes  the  property  with  notice  that  the  court 
has  powder,  in  its  discretion,  to  set  it  aside ;  (c)  that  while 
mere  inadequacy  of  consideration  is  not  ordinarily  in 
itself  sufficient  to  w^arrant  the  court  in  setting  aside  a 
sale  to  a  bona  fide  purchaser,  if  it  shall  appear  that  for 
some  reason,  disclosed  or  undisclosed,  the  property  had 
been  greatly  undersold  and  the  purchaser  has,  even  in 
good  faith,  obtained  an  undue  advantage  of  the  persons 
for  whose  benefit  the  sale  was  made,  the  court  may,  in 
its  discretion,  set  it  aside;  (d)  that  the  fact  that  the  pur- 
chaser acted  in  good  faith,  without  intention  to  obtain  an 
unfair  advantage,  and  has  fully  complied  with  the  terms 
of  the  sale,  or  even  that  he  can  not  be  placed  in  statu  quo, 
does  not  affect  the  power  of  the  court  to  rescind  the  sale, 
but  all  of  the  facts  should  be  taken  into  consideration  by 
the  court  in  the  exercise  of  its  discretion ;  (e)  that,  when 
a  sale  is  rescinded,  the  purchaser  should,  if  possible,  be 
reimbursed  for  any  damages  he  sustains  by  reason  of  its 
rescission ;  (f )  that  the  question  of  the  time  within  which 

3  In  re  First  Trust,  etc.,   Bank,  488;    Horse  Springs  Cattle  Co.  v. 

45  Mont.  89,  Ann.  Cas.  1913C,  1327,  Schofield,   9   N.   Mex.   136,   49   Pac. 

122   Pac.   561.  964;    New    Britain    Mach.    Co.    v. 

See  to  the  same  effect:     Deford  Watt  (Tex.  Civ.  App.),  180  S.  W. 

V.  Macwatty,  82  Md.   168,  33   Atl.  624. 
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a  rescission  should  be  ordered  may  be  considered  by  the 
court  in  the  exercise  of  its  discretion,  but  mere  lapse  of 
time  does  not  affect  its  power  to  rescind. ' ' 

The  sale  will  not  be  set  aside  at  the  instance  of  the 
purchaser  merely  because  he  did  not  obtain  what  he  ex- 
pected at  the  sale  without  a  showing  of  fraud  or  mis- 
take.4 

The  most  compelling  basis  for  a  motion  to  set  aside  a 
receiver's  sale  is  one  based  on  the  existence  of  fraud  in 
the  transaction  in  some  form  whereby  an  improper  ad- 
vantage was  obtained.^  Inadequacy  of  price  coupled  with 
other  allegations  showing  irregularities  are  also  grounds 
for  a  motion  to  set  the  sale  aside.® 

The  motion  to  set  aside  may  be  made  after  confirma- 
tion has  been  ordered  by  the  court.'''  Where  lapse  of 
time  does  not  affect  the  power  of  the  court  to  act  in  the 
matter,^  but  the  doctrine  of  laches  will  be  applied  to  such 

4  Southern  Cotton  Mills  v.  Ra-  It  would  evidence  fraud  for  a  re- 
gan,  138  Ga.   504,   75  S.   E.   611.  ceiver    to    purchase    or    be    inter- 

5  Baker  v.  Schofield,  243  U.  S.  ested  in  purchasing  at  a  sale  of 
114,  61  L.  Ed.  626,  37  Sup.  Ct.  property  made  by  him."  New 
333;  Eastern  Steel  Co.  v.  Godair-  Britain  Mach.  Co.  v.  Watt  (Tex. 
Wimmer  Bldg.   Co.,  223   Fed.  532,  Civ.),  180  S.  W.  624. 

139  C.  C.  A.  122;   Hudson  v.  New  6  Rawolle     v.     Kalbfleisch,      47 

York  &  Albany,  180  Fed.  973,  104  Misc.  Rep.  364,  94  N.  Y.  Supp.  16; 

C.  C.  A.  129;  Laight  v.  Pell,  1  Edw.  Dilley  v.  Jasper  Lumber  Co.,  103 

Ch.    577;    Hackley    v.    Draper,    60  Tex.  22,  122  S.  W.  255;  New  Brit- 

N.  Y.  88.  ain  Mach.  Co.  v.  Watt  (Tex.  Civ.), 

Before  the  rights   of  third   par-  180  S.  W.  624. 
ties   intervene  the  court  may  set  7  Koontz  v.   Northern  Bank,   16 

aside   a   sale    where   the    receiver  Wall.  196,  21  L.  Ed.  465;  Farmers' 

or  master   deceives   the   court   as  L.  &  T.  Co.  v.  Burlington,  etc.,  R. 

to  the  conditions  of  sale  when  the  Co.,     32     Fed.     805;     Hachley     v. 

purchaser  participates  in  such  de-  Draper,  60  N.  Y.  88;  Dilley  v.  Jas- 

ception.    Koontz  v.  Northern  Bank,  per  Lumber  Co.,  103  Tex.  22,  122 

83  U.  S.  (16  Wall.)  196,  21  L.  Ed.  S.  W.  255. 
465.  s  In    re    Receivership    of    First 

"Sale  of  property  by  a  receiver  Trust  &  Savings  Bank  of  Billings, 

may    be   set  aside   for   fraud    and  45  Mont.  89,  Ann.  Cas.  1913C,  1327, 

collusion   or  inadequacy   of  price.  122  Pac.  561. 
II  Rec— 114 
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motions^  where  tlie  court  refuses  to  allow  its  receiver  to 
take  proceedings  in  another  state  to  set  aside  a  sale  made 
there,  it  will  preclude  the  receiver  from  further  action 
in  the  matter.^*^  If  the  court  sets  the  sale  aside,  a  re- 
sale should  not  be  made  without  further  advertisement.^^ 
Where  a  motion  to  set  aside  is  made  by  a  non-resident 
stockholder  of  the  receivership  corporation,  it  is  proper 
to  require  him  to  give  security  for  costs. ^- 

§  659.    Attack  Upon  the  Sale  by  Separate  Action  or  Collaterally. 

The  validity  of  a  receiver's  sale  can  not  be  impeached 
in  a  collateral  proceeding.^  A  right  to  hold  the  receiver 
personally  liable  for  losses  incurred  by  a  stockholder  of 
the  receivership  corporation  by  reason  of  a  sale  by  him 
of  the  receivership  property  may  be  enforced  in  a  sep- 
arate action.^  But  in  a  suit  by  a  stockholder  against  the 
receiver  of  a  national  bank  for  losses  occurring  through 
an  improper  sale  of  its  assets  can  not  be  brought  without 
showing  a  demand  on  and  refusal  of  the  receiver's  suc- 
cessor, the  Comptroller  and  the  bank  to  bring  the  suit.^ 
A  creditor  may  sue  to  set  aside  a  fraudulent  sale  by  the 
receiver  in  a  separate  action  upon  a  proper  showing  and 
is  not  limited  to  a  motion  in  the  receivership  action.* 

9  Southern  Cotton  Mills  v.  Ra-  Trust  Co.,  101  W^is.  385,  77  N.  W, 
gan,    138    Ga.    504,    75    S.    E.    611;       710. 

Buchler  v.   Black,    205   Fed.    1000.  Relief  against  the  purchaser  at 

10  Denver  City  Waterworks  Co.  a  receiver's  sale,  charging  coUu- 
V.  American  Waterworks  Co.,  81  sion  with  the  receiver,  should  be 
N.  J.  Eq.  139,  85  Atl.  826.  heard  in  the  receivership  proceed- 

11  Arlington  Heights  Realty  Co.  ing.  Lockwood  v.  Reese,  76  Wis. 
v.  Citizens'  Ry.  &  Light  Co.  (Tex.  404,  45  N.  W.  313. 

Civ.),  160  S.  W.  1109.  2  Hutchinson  v.  Philadelphia  & 

12  Jackson  v.  First  State  Bank,      G.  S.  S.  Co.,  216  Fed.  796. 

21  S.  D.  484,  113  N.  W.  876.  3  Moss  v.  Goodhart,  209  Fed.  102. 

1  Mellen     v.     Moline     Malleable  4  Where  a  receiver  of  property, 

Iron    Works,    131    U.    S.    353,    33  appointed  in  an  action  against  a 

L.  Ed.  179,  9  Sup.  Ct.  781;  Brande  corporation,    fraudulently    obtains 

v.    Bond,    63   Wis.    140,    23    N.    W.  an  order  for  the  sale  of  a  debt  due 

101;    Anderson    v.    Chicago,    etc.,  the   corporation,   an   equitable   ac- 
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But  where  the  creditor  was  a  party  to  the  proceeding 
and  had  moved  to  vacate  the  sale  can  not  thereafter  col- 
laterally a^ttack  the  sale.^  A  suit  against  the  attorney  for 
the  receiver  for  fraud  in  inducing  him  to  sell  the  receiver- 
ship property  at  an  inadequate  price  to  a  corporation  in 
which  he  was  interested  is  barred  by  the  six-year  statute 
of  limitations.® 


§  660.    Effect  Where  the  Receiver's  Sale  is  Void. 

Where  the  receiver  had  not  qualified  as  such,  a  sale  by 
him  will  not  convey  any  title.^  A  court  should  be  willing 
to  re-examine  the  question  of  its  jurisdiction  when  called 
in  question  by  the  purchaser  at  a  receiver's  sale.^  Where 
the  receiver's  sale  is  void  but  the  receiver  was  properly 
appointed,  the  purchaser  may  offset  against  the  rents, 
whatever  credits  the  court  would  allow  the  receiver  in 
the  event  that  he  had  cultivated  the  land  under  the  direc- 
tion of  the  court.^ 


tion,  at  the  suit  of  the  creditor, 
will  lie  to  vacate  the  order  and 
set  aside  a  sale  made  in  pursuance 
thereof.  The  creditor  is  not  lim- 
ited to  a  motion  in  the  action 
wherein  the  receiver  was  ap- 
pointed. Hackley  v.  Draper,  60 
N.  Y.  88. 

5  Guaranty  State  Bank  &  Trust 
Co.  v.  Thompson  (Tex.  Civ.  App.), 
195  S.  W.  960. 

Where  a  creditor  elected  to  fol- 
low the  proceeds  of  a  sale,  he  can 
not  thereafter  attack  this  sale 
upon  grounds  which  might  have 
been  pleaded  by  the  corporation. 
Perkins  v.  Henry  Talmadge  &  Co., 
147  Ga.  527,  94  S.  E.  1003. 

6  Allen  V.  Commercial  Bank,  138 
Wis.  295,  119  N.  W.  565. 

1  Edgerly  v.  Blackburn,  140  App. 
Div.  4.9,  125  N.  Y.  Supp.  353. 


2  Harned  v.  Beacon  Hill  Real 
Estate  Co.,  9  Del.  Ch.  232,  80  Atl. 
805. 

3  Jefferson  v.  Edrington,  53  Ark. 
545,  14  S.  W.  99,  903. 

Upon  the  resale  of  property 
sold  by  a  receiver  acting  under 
an  order  of  the  court,  but  directed 
resold  because  the  first  sale  was 
improvidently  made  under  a  mis- 
take of  fact,  the  first  purchaser 
is  entitled  to  be  repaid  the  pur- 
chase price  paid  by  him,  and  inter- 
est thereon,  and  his  reasonable 
costs  and  expenses  in  defending 
the  sale  made  to  him.  Horse 
Springs  Cattle  Co.  v.  Schofield,  9 
N.  M.  136,  49  Pac.  954.  Citing 
Williamson  v.  Dale,  3  Johns.  Ch. 
290,  293;  Duncan  v.  Dodd,  2  Paige 
99,  101. 


1812 


LAW   OF   RECEIVERS. 


§  661.    Estoppel  to  Object  to  Sale  or  Its  Effects. 

The  right  to  object  to  a  sale  may  be  lost  by  laches,  or 
the  withdrawal  of  objections  made  to  it.^  Where  one 
sought  to  have  an  allowance  of  his  claim  against  the  re- 
ceivership out  of  the  proceeds  of  the  sale,  he  can  not 
thereafter  seek  to  set  the  sale  aside.^  So  also,  where  a 
lien  claimant  sought  to  purchase  the  property  sold  at  the 
receiver's  sale  from  the  successful  bidders,  he  is  not  in 


1  Union  Trust  Co.  v.  Curtis,  182 
Ind.  61,  L.  R.  A.  1915A,  699,  105 
N.  E.  562;  Dalury  v.  Rezinas,  183 
App.  Div.  456,  170  N.  Y.  Supp. 
1045;  Dilley  v.  Jasper  Lumber  Co. 
(Tex.  Civ.),  114  S.  W.  878. 

See,  also,  In  re  Liquidation  of 
Shreveport  Nat.  Bank,  118  La.  G64, 
43  So.  270. 

Judgment  creditors  of  an  insol- 
vent corporation,  who  permit  its 
property  to  be  sold  by  the  receiver 
subject  to  a  mortgage  given  by  the 
corporation  to  one  of  its  ovi^n  di- 
rectors, thereby  lose  their  right 
to  object  to  the  mortgage  on  that 
ground,  and  have,  after  the  con- 
firmation of  the  sale,  no  right  to 
have  such  mortgage  set  aside  to 
which  the  purchaser  at  the  sale 
can  be  subrogated.  Richards  v, 
Haliday,  92  Fed.  798. 

The  president  of  a  corporation 
who  as  such  joins  in  the  execution 
of  a  mortgage  to  secure  several 
notes  payable  to  the  mortgagee, 
who  is  not  stated  therein  to  hold 
them  in  trust,  is  estopped,  as 
against  good-faith  purchasers  from 
one  who  purchased  the  mortgaged 
property  in  good  faith  at  a  sale 
by  the  receiver  of  the  corporation, 
to  claim  that  one  of  such  notes 
belonging  to  him  was  still  secured 
by  the  mortgage  because  it  was 
not  included  at  the  sale,  where  he 


had  due  notice  of  the  appointment 
of  the  receiver  and  of  the  sale, 
which  was  advertised  to  be  free 
fi'om  encumbrances.  Brown  v. 
Union  Depot  Street  R.  Co.,  65 
Minn.  508,  68  N.  W.  107. 

2  Dilley  v.  Jasper  Lumber  Co. 
(Tex.  Civ.),  114  S.  W.  878. 

Where  the  first  mortgage  bond- 
holders accepted  a  dividend  given 
them  in  receivership  proceedings 
against  the  corporate  mortgagor, 
to  which  they  were  not  made  par- 
ties, but  in  which  the  mortgaged 
property  was  sold,  they  estopped 
themselves  from  questioning  the 
order  of  sale  in  the  future.  Mar- 
tin v.  Adams  Brick  Co.,  180  Ind. 
181,  102  N.  E.  831. 

Stockholders  in  a  corporation 
who  recognize  its  receiver  by  in- 
tervening in  the  suit  in  which  he 
was  appointed  and  asking  that  he 
be  directed  to  sell  part  instead 
of  all  the  assets  can  not  be  heard 
afterwards  to  contend  that  his 
appointment  was  unauthorized. 
Kreitzer  v.  Monarch  Portland  Ce- 
ment Co.,  92  Kan.  835,  141  Pac. 
1004. 

A  purchaser  at  a  receiver's  sale 
is  estopped  to  deny  liability  for 
the  receiver's  expenses  on  the 
ground  that  they  were  made  with- 
out order  of  court.  Heisen  v. 
Binz,  147  Ind.  284,  45  N.  E.  104. 
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a  position  to  assert  its  invalidity  on  the  ground  of  irregu- 
larities.^ And  where  a  person  has  unsuccessfully  invoked 
the  decision  of  the  court  upon  the  right  of  the  court  to 
act  in  the  receivership  action,  he  can  not  in  a  collateral 
proceeding  question  the  validity  of  a  receiver's  sale  upon 
the  same  grounds.* 

4.   Payment  of  Purchase  Price. 
§  662.    When  and  How  Price  to  Be  Paid. 

Where  the  order  for  the  sale  does  not  in  express  terms 
direct  a  sale  for  cash,  but  directs  that  the  sale  be  made 
free  from  liens,  a  sale  for  cash  is  implied.^  The  court 
may  extend  the  time  within  which  payment  may  be  made 
where  no  injury  results  to  the  estate  from  such  exten- 
sion even  though  the  order  required  a  cash  sale.-  A  pur- 
chaser who  does  not  pay  the  purchase  price  at  the  time 
required  by  the  order  may  be  required  to  pay  interest 
thereon.^  The  court  may  allow  the  purchaser  to  pay  the 
price  in  whole  or  in  part  in  receiver's  certificates  or 
bonds. ^    The  court  may,  in  decreeing  a  sale,  require  the 

3  Re  Receivership  of  Great  2  In  re  Receivership  of  Great 
Western  Beet  Sugar  Co.,  22  Ida.  Western  Beet  Sugar  Co.,  22  Ida. 
328,  43  L.  R.  A.  (N.  S.)  671,  125  328,  43  L.  R.  A.  (N.  S.)  671,  125 
Pac.  799.  Pac.  799. 

4  Guaranty  State  Bank,  etc.,  Co.  3  Whitlock    v.    Auburn    Lumber 
V.  Thompson  (Tex.  Civ.),  195  S.  W.  Co.,  152  N.  C.  192,  67  N.  E.  504. 
960.  4  Kropholler  v.  St.  Paul,  etc.,  Ry., 

A  receiver  vi^ho  had  been  en-  2  Fed.  302,  1  McCrary  299;  Nisbet 
joined  by  the  courts  of  another  v.  Great,  etc.,  Co.,  41  Wash.  107, 
state  from  attacking  a  foreclosure  83  Pac.  15;  Ten  Broek  v.  Caldwell, 
sale  of  the  assets  of  the  corpora-  95  Neb.  464,  Ann.  Cas.  1916D,  613, 
tion  in  receivership  will  not  be  145  N.  W.  980. 
permitted  to  thereafter  attack  A  purchaser  at  a  sale  by  an  as- 
such  injunction  order.  Denver  signee  and  receiver  in  insolvency 
City  Waterworks  Co.  v.  American  under  the  Mississippi  statute, 
Waterworks  Co.,  81  N.  J.  Eq.  139,  which  was  made  with  the  under- 
85  Atl.  826.  standing  that  all  prior  liens  were 

1  Cressler  v.   Tri-State   Loan  &  to  be  discharged  by  the  purchase 

Trust  Co.,  182  Ind.  572,  107  N.  E.  price,   is   entitled   to  a   credit  for 

68.  the   amount  he  has  been  obliged 
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receiver  to  retain  possession  until  such  time  as  the  pay- 
ment is  made  in  accordance  with  the  terms  of  the  sale.^ 
The  receiver  retains  a  lien  for  the  unpaid  balance  of  the 
purchase  price  on  the  property  sold  at  the  sale.*^  A  pur- 
chaser may,  in  accordance  with  the  terms  of  the  sale, 
forfeit  a  partial  payment  made  by  him.'^ 


to  pay  as  surety  on  a  forthcoming 
bond  given  by  the  receiver  to  se- 
cure the  release  of  the  property 
from  attachment,  if  no  other  cred- 
itor or  the  receiver  has  any  claim 
superior  to  that  of  the  attaching 
creditors;  but  if  there  are  such 
superior  claims  the  credit  must 
be  limited  to  the  balance.  Weems 
V.  Love  Mfg.  Co.,  74  Miss.  831,  21 
So.  915. 

An  order  providing  for  a  re- 
ceiver's sale  of  property  belonging 
to  a  corporation,  directing  him  to 
require  of  the  purchaser  an  imme- 
diate payment  of  $6000,  and  then 
to  accept  the  first-mortgage  bonds 
to  the  extent  of  $20,000,  and  that 
the  "balance  due  on  the  purchase 
price"  he  shall  arrange  to  secure 
within  thirty  days,  requires  the 
property  to  be  sold  for  more  than 
$26,000,  $20,000  of  which  the  pur- 
chaser has  the  privilege  of  paying 
for  in  bonds,  but  is  not  required 
to  do  so.  Slaughter  v.  Strother, 
99  Ga.  633,  27  S.  E.  764. 

See  section  589,  ante,  for  accep- 
tance of  receiver's  certificates  in 
payment  at  sale  of  receivership 
property. 

5  Central  Trust  Co.  v.  Wabash 
St.  L.  &  P.  Ry.  Co.,  29  Fed.  618. 

6  Florida  v.  Anderson,  91  U.  S. 
667,  23  L.  Ed.  290;  State  v.  Jack- 
sonville, P.  &  M.  R.  Co.,  16  Fla. 
708. 

A  receiver  who  takes  possession 
and  makes  of  sale  of  property,  re- 


serving title  until  the  purchaser 
has  fully  paid  the  purchase  money 
and  until  confirmation  of  the  sale, 
may,  although  actual  possession  is 
delivered  to  the  purchaser,  main- 
tain an  action  before  confirmation 
to  enjoin  interference  by  an  ad- 
verse claimant  with  his  possession. 
Woodburn  v.  Smith,  96  Ga.  241,  22 
S.  E.  964. 

Property  purchased  at  a  receiv- 
er's sale  is  not  in  custodia  legis, 
so  as  to  preclude  its  seizure  un- 
der legal  process,  merely  because 
the  court  appointing  the  receiver 
has  retained  jurisdiction  for  the 
purpose  of  seeing  that  the  pur- 
chaser pays  off,  satisfies,  and  dis- 
charges certain  claims  pending 
and  undetermined  in  that  court. 
Farmers'  &  M.  Nat.  Bank  v.  Scott, 
19  Tex.  Civ.  App.  22,  45  S.  W.  26. 

Failure  of  a  receiver  in  selling 
property  under  a  decree  of  court, 
to  retain  a  lien  for  the  purchase 
money  as  authorized  by  statute 
and  the  decree,  will  not  release  a 
surety  on  the  note  given  for  the 
purchase  money,  since  the  surety 
himself  will  be  chargeable  with 
neglect  in  failing  to  see  that  the 
lien  was  retained,  and  the  receiver 
was  under  no  affirmative  duty  to 
the  surety.  Joyce  v.  Cockrill,  92 
Fed.  838,  35  C.  C.  A.  38. 

7  Coe  V.  Patterson,  122  App.  Div. 
76,  106  N.  Y.  Supp.  659  (rehearing 
denied  [1908]  123  App.  Div.  914, 
108  N.  Y.  Supp.  1127). 
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§  633,     Effect  of  Rescission  by  Receiver. 

After  the  sale  is  complete  and  has  been  in  effect  con- 
firmed by  the  court,  the  receiver  is  not  in  a  position  to 
rescind  the  sale.^  A  purchaser  at  a  receiver's  sale  sub- 
mits himself  to  the  jurisdiction  of  the  court  and  the 
court,  in  case  it  sets  the  sale  aside  at  the  instance  of  the 
receiver,  may  require  that  the  purchaser  be  indemnified 
for  any  losses  suffered  by  him  as  a  consequence  of  the 
sale  being  rescinded  by  the  receiver.^ 


1  In  Files  v.  Brown,  124  Fed.  133, 
59  C.  C.  A.  403,  the  receiver  of  the 
First  National  Bank  filed  his  peti- 
tion praying  for  an  order  directing 
him  to  accept  a  bid  of  $25  made 
by  Files,  for  a  judgment  of  $9,- 
230.90  against  one  Kelso,  which 
was  one  of  the  assets  of  the  bank, 
and  authorizing  him  to  make  the 
sale  and  assign  the  judgment  to 
Files.  The  court  ordered  the  re- 
ceiver to  accept  the  bid  and  sell 
and  assign  the  judgment,  and  the 
receiver  complied  with  the  order. 
Afterwards  the  latter  petitioned 
the  court  to  rescind  the  sale,  on 
the  ground  that  he  had  since 
learned  that  the  debt  evinced  by 
the  judgment  was  secured  by  a 
pledge  of  certain  collateral  notes. 
He  set  forth  that  he  was  unable 
to  state  the  exact  value  of  the 
notes,  but  that  he  was  led  to  be- 
lieve that  about  $3200  was  to  be 
distributed  in  part  payment 
thereof.  He  also  alleged  that  at  the 
time  of  the  sale  of  the  judgment 
Files  knew  of  the  existence  of  the 
collateral  notes  and  of  their  prob- 
able value.  The  circuit  court  of 
appeals  said:  "The  order  to  the 
receiver  to  sell  and  convey  the 
property  to  the  purchaser  named. 
for  a  price  fixed  in  the  order,  is 
itself  both  an  acceptance   of  the 


bid  and  a  confirmation  of  the  sale 
so  that,  when  the  order  has  been 
executed,  the  court  is  as  firmly 
bound  in  law  and  in  morals  as  any 
private  citizen  by  his  executed 
sale."  The  court  proceeded,  how- 
ever, to  inquire  into  the  questions 
of  inadequacy  of  consideration  and 
bad  faith  on  the  part  of  Files,  and 
determined  both  questions  in  his 
favor. 

In  re  Burr  Mfg.  &  Supply  Co., 
217  Fed.  loc.  cit.  21,  133  C.  C.  A. 
131,  Judge  Rogers  said:  "After 
a  sale  has  been  confirmed,  the 
court  and  the  successful  bidder 
are  regarded  as  occupying  the  re- 
lation of  vendor  and  purchaser  in 
an  executed  sale,  and  nothing  is 
sufficient  to  avoid  it  which  would 
not  set  aside  a  sale  of  like  char- 
acter between  private   parties." 

2  If  the  receiver  rescinds  a  sale 
he  must  pay  the  purchaser  reason- 
able counsel  fees.  Drake  v.  Good- 
ridge,  6  Blatchf.  531,  Fed.  Cas.  No. 
4063. 

A  purchaser  at  a  judicial  sale, 
though  a  stranger  to  the  judgment 
or  decree,  by  his  purchase,  sub- 
mits himself  to  the  jurisdiction  of 
the  court  in  respect  to  the  sale 
and  purchase  and  so  do  all  ac- 
quiring title  from  and  under  him. 
Cazet   v.   Hubbell,   36   N.    Y.    677; 
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5.   Sales  of  Public  Utilities. 

§  664.     General  Rule  Regarding  Sales  of  Public  Utility  Prop- 
erties. 

The  general  rules  regarding  the  sale  of  receivership 
property  apply  also  to  the  sale  of  public  utility  proper- 
ties, but  an  element,  not  of  controlling  character  in  re- 
gard to  sales  of  private  property,  is  of  great  importance 
in  respect  to  all  sales  of  public  utilities,  namely,  the  in- 
terest of  the  public  in  having  the  utility  operated  for  the 
benefit  of  the  public.  It  might  be  noted  that  the  cost  of 
operation  of  a  public  utility  by  a  receiver  may  be  less 
than  normal  on  account  of  the  suspension  of  payment 
of  certain  fixed  charges  by  reason  of  the  receivership. 
Eailroads  under  receivership  are  generally  under  such 
management  because  of  the  inability  of  the  road  to  fur- 
nish adequate  service  and  meet  its  expenses  at  the  same 
time.  Unless  the  road  has  become  rehabilitated  during 
the  receivership,  an  important  element  of  the  salability 
of  the  road  at  the  termination  of  the  receivership,  is  the 
state  of  the  solvency  or  insolvency  of  the  corporation 
and  the  amount  of  money  necessary  to  place  the  road 
upon  a  safe  operation  basis  and  yet  yield  earnings  to 
its  prospective  purchasers.  These  conditions  all  tend  to 
a  scaling  down  of  the  claims,  both  secured  and  unsecured, 
which  are  to  be  paid  by  the  receiver  from  the  proceeds 
of  a  sale.  It  is  generally  for  these  reasons  that  a  plan 
of  reorganization  is  found  to  be  more  feasible  than  an 
outright  sale  of  the  property.^ 

May  V.  May,  11  Paige  201.  The  In  Union  Trust  Co.  v.  Curtis,  182 
court,  however,  will  in  all  cases  Ind.  61,  L.  R.  A.  1915A,  699,  105 
indemnify  the  persons  who  are  N.  E.  562,  the  court  said:  "Doubt- 
affected  by  a  vacation  or  modifica-  less  to  the  consideration  which 
of  an  order  of  sale  or  leasing.  justifies  a  court  in  ordering  a  re- 
Weeks  V.  Weeks,  106  N.  Y.  626,  13  ceiver  to  continue  a  business  in  its 
N.  E.  96.  hands  that  it  may  be  sold  as  a 
1  See  chapter  xiv,  regarding  going  business,  and  so  bring  a  bet- 
Public  Utilities,  ter  price,  is,  in  the  case  of  a  rail- 
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§  665.    Returning  the  Property  to  Owners, 

Where  the  receivership  is  not  the  result  of  hopeless 
insolvency,  it  frequently  happens  that  the  receivership 
is  lifted  and  the  property  returned  to  the  corporate 
owner/  In  restoring  the  property  to  the  corporation, 
the  court  makes  provisions  in  respect  to  the  corporation 
assuming  and  paying  all  lawful  liabilities  and  obligations 
of  the  receivership.^ 

§  666.    Power  of  Court  Over  Terms  and  Conditions  of  a  Sale. 

A  receiver  for  a  public  utility,  especially  a  railroad 
property,  is  appointed  primarily  to  protect  and  pre- 
serve the  property  and  the  rights  of  those  interested  in 
it,  and  not  to  waste  or  lose  them,  and  when  the  continued 
operation  results  in  continued  loss,  the  sale  of  the  prop- 
erty should  ordinarily  be  speedily  made.^     The  court 


way,  added  that  of  keeping  a  pub- 
lic utility  open  for  the  benefit  of 
the  public." 

1  Where  a  receiver  has  been  ap- 
pointed to  operate  a  railroad  be- 
cause of  cessation  of  operations, 
the  receiver  will  be  discharged 
when  the  corporation  is  able  and 
willing  to  resume  its  operation. 
Re  Long  Branch,  etc.,  R.,  24  N.  J. 
Eq.  398. 

2  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
McBride,  136  Ark.  193,  206  S.  W. 
149;  Bartlett,  Adm'r  v.  Cicero 
Light,  Heat  &  Power  Co.,  177  111. 
68,  69  Am.  St.  Rep.  206,  42  L.  R.  A. 
715,  52  N.  E.  339;  Vandalia  Ry.  Co. 
V.  Keys,  46  Ind.  App.  353,  91  N.  E. 
173,  for  injury  to  an  employee; 
St.  Louis,  B.  &  M.  Ry.  Co.  v.  Web- 
ber (Tex.  Civ.  App.),  202  S.  W. 
519;  Texas  &  Pacific  Ry.  Co.  v. 
Johnson,  151  U.  S.  81,  38  L.  Ed.  81, 
14  Sup.  Ct.  250;  Texas  &  Pacific 
Ry.    Co.    V.    Bloom's    Adm'r,    164 


U.  S.  636,  41  L.  Ed.  580,  17  Sup.  Ct. 
216. 

See  section  411,  ante,  regarding 
liability  of  the  company  for  torts. 

Where  the  property  was  re- 
stored to  the  company  upon  condi- 
tion that  it  assume  all  obligations 
created  under  the  receivership,  a 
judgment  for  damages  caused  to 
a  passenger  by  the  tort  of  a  con- 
ductor, it  becomes  a  liability. 
Beaumont,  S.  L.  &  W.  Ry.  Co.  v. 
Daniels  (Tex.  Civ.),  204  S.  W.  481. 

1  In  Moore  v.  Donohoo,  217  Fed. 
177,  133  C.  C.  A.  171,  upon  a  show- 
ing by  the  receiver  that  he  could 
not  operate  the  railroad  without 
loss  the  court  entered  an  order 
directing  its  sale. 

See,  Penn.  Steel  Co.  v.  New 
York  City  Ry.  Co.,  198  Fed.  772, 
117  C.  C.  A.  554. 

The  court  may  properly  order 
an  immediate  sale  of  the  property 
and   franchises,   in   a   suit  to   set 
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being  cognizant  not  only  of  the  physical  conditions  of 
the  road  but  of  its  operating  conditions,  while  in  the  hands 
of  its  receiver,  is  naturally  in  a  position  to  know  what 
terms  and  conditions  should  be  required  in  an  order  for 
its  sale.  Accordingly  the  court  has  the  right  to  fix  the 
terms  and  conditions  of  a  proposed  sale  of  the  property.^ 
It  frequently  exercises  this  prerogative  by  fixing  a  mini- 
mum price  at  which  the  property  may  be  sold,^  in  order 
to  prevent  the  property  being  sold  at  too  great  a  sacri- 
fice. In  making  an  order  for  sale  in  which  the  court 
fixes  a  minimum  price  as  stated  above,  the  court  judi- 
cially determines  upon  a  full  inquiry  that  the  minimum 
price  is  a  reasonable  price.  Persons  interested  in  the 
sale  should  at  that  time  present  evidence  that  the  prop- 
erty is  reasonably  w^orth  more  than  the  minimum  price, 
in  case  they  are  not  satisfied  with  the  price  so  fixed.'*  The 
court  may,  on  its  own  initiative  or  at  the  instance  of  in- 
terested parties,  modify  the  terms  of  the  sale.  Where  it 
appears  to  the  best  interest  of  the  estate  to  do  so,  and 
especially  where  some  particular  term  or  condition  ap- 
pears to  be  an  obstacle  to  a  sale.^     The  court  may  ad- 

aside    a    conveyance    by    a    corpo-  a  receiver  at  a  price  fixed  by  the 

ration,  in  order  to  prevent  a  for-  court  proved  futile,  and  the  con- 

feiture  of  franchises.     Boston  In-  tinned  operation  of  the  road  was 

vestment  Co.  v.  Pacific  Short-Line  at    a     financial     loss,     the     court 

Bridge  Co.,  104  Iowa  311,  73  N.  E.  should.  In  the  exercise  of  its  dis- 

839.  cretion,  reduce  the  upset  price  or 

2  Jones  V.  Chicago  Great  West-  even  eliminate  it  altogether.  Union 
ern  R.  Co.,  97  Neb.  306,  149  N.  W.  Trust  Co.  v.  Curtis,  182  Ind.  61, 
813.  L.  R.  A.  1915A,  699,  105  N.  E.  562. 

3  In  re  Equitable  Trust  Co.,  232  4  Sebree  v.  Cassville  &  W.  R.  Co. 
Fed.  836,  147  C.  C.  A.  30;   Hewitt  (Mo.),  212  S.  W.  11. 

V.   Walters,    21   Ida.    1,   Ann.   Cas.  5  Union  Trust  Co.  v.  Curtis,  182 

1913C,  35,  119  Pac.  705;   Sebree  v.  Ind.   61,    L.   R.  A.   1915A,   699,  105 

Cassville  &  W.  R.  Co.   (Mo.),  212  N.  E.  562;    Sebree  v.  Cassville  & 

S.  W.  11;    McIUhenny  v.  Binz,  80  W.  R.  Co.  (Mo.),  212  S.  W.  11. 

Tex.   1,   26   Am.   St.    Rep.   705,   13  A  court  of  equity  has  jurisdic- 

S.  W.  655.  tion   to  enter  a  supplemental  de- 

Where    persistent    efforts    were  cree  in  a  suit  for  the  foreclosure 

made  over  a  long  period  of  time  of  a  mortgage  upon  a  railroad,  di- 

to  sell  a  railroad  in  the  hands  of  recting   the   receiver   to   take   up 
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journ  the  proposed  sale  at  the  instance  of  a  bondholder's 
committee  if  it  appears  desirable  to  do  so.^  And  where 
a  state  court,  which  never  obtained  possession,  attempts 
to  sell  the  property,  a  federal  court  which  has  possession 
may  enjoin  the  sale  by  the  state  court. '^ 

§  667.    Whether  Purchaser  Should  Be  Required  to  Operate  the 
Public  Utility. 

The  question  has  sometimes  arisen  as  to  whether  the 
receivership  court  should  in  its  order  for  a  sale  of  a 
public  utility  require  the  purchaser  to  continue  it  in 
operation.  This  question  arises  especially  in  connection 
with  small  railroads,  which  have  not  been  able  to  operate 
profitably,  and  especially  where  they  have  been  built  to 
some  extent  by  subsidies  contributed  by  the  communities 
through  which  they  run,  and  where  industrial  enterprises 
are  dependent  upon  their  continued  operation.  The  sub- 
stantive question  as  to  when  the  operation  of  a  railroad 
may  be  abandoned  is  outside  of  the  scope  of  this  work 
except  in  so  far  as  it  may  be  affected  by  receivership  pro- 
ceedings. In  Union  Trust  Co.  v.  Curtis^  the  court,  in  dis- 
cussing this  question,  said; 

the   track   and   sell   the   rails   and  other    point    in    139    Fed.    865,    71 

equipment  in  quantities  to  realize  C.  C.  A.  579.) 

the  best  price,  upon  finding  that  6  Adams   v.    Lambertville    Heat, 

the  road  and  its  equipment  could  Light  &  Power  Co.,  84   X.  J.  Eq. 

not  be  sold  as  an  entirety  as  or-  96,  92  Atl.  602. 

dered   in  the   decree   at  a  former  7  .Jackson  v.   Parkersburg  &   O. 

term,    because   it   was    impossible  V.  Electric  Ry.  Co.,  233  Fed.  784. 

to   operate   the   road    at    a   profit.  i  Union  Trust  Co.  v.  Curtis,  186 

The  court  saying:      "It  is  always  Ind.  516,  116  N.  E.  916. 

within   the  province  of  the  court  When  the  returns  from  a  public 

of  equity  at  any  term  of  the  court  utility  are  insufficient  to  pay  the 

to  modify  the   terms  of  a  decree  expenses  of  furnishing  the  service, 

so  as  justly  and  equitably  to  en-  it  implies  that  there  has  ceased  to 

force  its  judgment,  and  render  to  be  a  demand  for  the  service.    Jack 

the  parties  that  to  which  they  are  v.   Williams,   113    Fed.   823;    State 

entitled."       Royal     Trust     Co.     v.  ex  rel.  Little  v.  Dodge  City,  M.  & 

Washburn,  B.  &  I.  R.  Co.,  113  Fed.  T.  R.  Co.,  53  Kan.  329,  24  L.  R.  A. 

531.      (Judgment   modified   on  an-  564,  36  Pac.  755;  Ohio  &  M.  R.  Co. 
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'^Tlie  operation  of  the  railroad  is  measured  by  the 
needs  of  the  public,  and  if  such  needs  are  not  so  great 
as  to  pay  the  charges  to  which  the  company  is  subjected, 
and  such  road  becomes  insolvent,  the  duty  to  the  public 
or  the  community  served  does  not  require  that  it  be  kept 
in  operation.  If  as  a  result  a  receiver  is  appointed,  it  is 
the  duty  of  the  court  appointing  to  dispose  of  the  assets 
for  the  benefit  of  creditors,  and  for  this  purpose  to  oper- 
ate the  road  only  as  long  as  necessary  to  a  fair  ac- 
quaintance with  conditions,  and  so  long  as  the  rights  and 
interests  of  all  can  be  thereby  conserved.  The  court  has 
no  power  or  right  to  operate  at  the  expense  of  a  part  for 
the  benefit  of  others  interested.  A  sale  furnishes  an  op- 
portunity for  any  of  the  public,  believing  that  the  road 
can  be  made  to  pay,  to  purchase  the  same,  thus  inciden- 
tally or  directly  benefiting  the  community  needing  its 
service.  Such  community  may  organize,  or  convince 
others  of  the  propriety  of  organization,  and  thus  furnish 
a  purchaser  w^ho  will  endeavor  to  operate,  and  who  will 
compete  in  bidding  with  those  who  desire  to  buy  only  for 
other  purposes. 

'*It  can  not  be  reasonably  said,  or  claimed,  that  such 
community  is  entitled  to  have  the  road  operated  at  the 
expense  of  others,  who  have  no  interest  therein  other 
than  the  return  of  the  money  they  advanced  on  the  agree- 
ment that  the  same  would  be  rejoaid  on  security  by  lien 
on  the  property.  Nor  does  the  fact  that  the  contributions 
were  made  for  construction  and  equipment  of  the  road 
entitle  contributors  to  demand  the  operation  at  a  loss 
to  others.  They  know  the  enterprise  to  be  subject  to  the 
usual  contingencies  and  risks  of  such  commercial  efforts, 
and  did  not,  as  they  might,  require  an  agreement  for  re- 
payment, or  a  lien  on  the  company's  property.  They 
believed  those  needing  such  service  would  furnish  suffi- 
cient business  to  justify  continued  operation,  and  they 
have  a  right  to  see  that  the  road  is  bought  in  b}^  those 
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who  still  so  believe,  but  they  can  not  justly  ask  others  to 
allow  their  present  claims  to  be  destroyed  by  further  op- 
eration for  the  benefit  of  contributors." 

Accordingly  the  rule  is  that  the  court  in  selling  a  rail- 
road or  other  public  utility  will  not  require  the  pur- 
chaser to  keep  it  in  operation.  Such  an  order  in  addition 
to  being  impracticable  of  enforcement  might  operate  as  a 
taking  of  property  without  compensation.-  The  purchaser 
merely  takes  the  property  with  the  same  duties  and  lia- 
bilities as  the  original  corporation.  If  the  original  cor- 
poration was  bound  by  certain  statutory  provisions  to 
keep  the  road  in  operation,  the  purchaser  will  be  likewise 
bound.^ 


§  668.    What  Passes  at  the  Sale. 

Since  railroad  receiverships  generally  cover  the  whole 
property  of  the  corporation,  it  follows  that  the  court  may 


V.  People,  120  111.  200,  11  N.  E.  347; 
Com.  V.  Fitchburg  R.  Co.,  12  Gray 
180;  People  v.  Rome,  W.  &  O.  R. 
Co.,  103  N.  Y.  95,  8  N.  E.  369;  Coe 
V.  Columbus,  P.  &  I.  R.  Co.,  10 
Ohio  St.  372,  75  Am.  Dec.  518; 
Moore  v.  Lewisburg  &  R.  E.  R. 
Co.,  80  W.  Va.  653,  L.  R.  A.  1918A, 
1028,  93  S.  E.  762;  Day  v.  Tacoma 
R.  &  P.  Co.,  80  Wash.  168,  L.  R.  A. 
1915B,  547,  141  Pac.  347. 

Some  decisions  hold  that  where 
a  road  as  a  whole  is  able  to  op- 
erate at  a  profit,  it  will  not  be  per- 
mitted to  abandon  a  branch  line 
which  may  be  operated  at  a  loss. 
People  V.  Albany  &  V.  R.  Co.,  24 
N.  Y.  261,  82  Am.  Dec.  295;  Colo- 
rado &  S.  R.  Co.  V.  State,  54  Colo. 
64,  129  Pac.  506;  Brownell  v.  Old 
Colony  R.  Co.,  164  Mass.  29,  29 
L.  R.  A.  169,  49  Am.  St.  Rep.  442, 
41  N.  E.  107;    Puget  Sound  Trac- 


tion Light  &  P.  Co.  V.  Reynolds, 
223  Fed.  376.  There  are  other  de- 
cisions which  hold  that,  regardless 
of  the  fact  that  the  road  as  a 
whole  might  be  making  some 
profit,  a  branch  wholly  unprofit- 
able, the  continued  operation  of 
which  would  in  time  jeopardize  the 
successful  operation  of  the  entire 
system,  may  be  abandoned.  State 
V.  Old  Colony  Trust  Co.,  215  Fed. 
307,  L.  R.  A.  1915A,  549,  131  C.  C. 
A.  518;  Smith  v.  Atlantic  Southern 
R.  Co.- (Iowa),  P.  U.  R.  1915F,  125. 

2  Enid,  C.  &  W.  Ry.  Co.  v.  State 
(Tex.  Civ.),  181  S.  W.  498. 

The  receivership  court  may  sell 
the  rails  and  ties  of  a  street  rail- 
way without  obligating  the  pur- 
chaser to  operate  the  property. 
New  York  Trust  Co.  v.  Ports- 
month,  etc.,  192  Fed.  728. 

•■5  French  v.  Jones,  191  Mass.  522, 
7  L.  R.  A.  (N.  S.)  525,  78  N.  E.  118. 
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sell  the  entire  system  at  the  sale,  the  only  question  being 
whether  in  any  particular  case  the  court  has  jurisdiction 
of  the  property,  which  is  generally  covered  by  ancillary 
receiverships.^  The  order  for  the  sale,  of  course,  makes 
proper  provisions  as  to  what  property  is  covered  by  the 
sale.  It  has,  however,  been  held  that  although  a  pur- 
chaser at  a  receiver's  sale  takes  the  rolling  stock,  he  is 
not  entitled  to  money  in  the  hands  of  the  receiver.^ 

A  covenant  in  a  license  granting  a  right  to  lay  gas 
mains  along  a  railroad  company's  right  of  way,  that  the 
license  should  not  be  assigned  without  the  written  con- 
sent of  the  railroad  company,  did  not  apply  to  a  sale  by 
a  receiver  of  the  licensee  since  such  covenants  are  di- 
rected against  voluntary  assignments  by  the  licensee  and 
not  against  an  assignment  by  operation  of  law.^  The 
railroad  may  be  dismantled  and  the  property  then  sold 
separate  from  the  right  of  way  where  attempts  to  sell 
otherwise  have  proved  unsuccessful.* 

§  669.    Rights  and  Obligations  of  the  Purchaser  at  the  Sale. 

Ordinarily,  in  the  absence  of  a  statute  imposing  lia- 
bility for  the  torts  of  the  receiver  or  his  employees,  the 
corporate  owner  of  the  property  is  not  liable  therefore 
since  it  has  no  voice  in  the  management  of  the  property 
nor  right  to  select  or  control  the  employees  who  operate 
the  property.^    But  the  court  in  selling  the  property  may 

1  Entire  street  railway  system  United  States  &  Mexican  Trust 
may  be  sold  at  receiver's  sale.  Co.  v.  Western  Supply  &  Mfg.  Co. 
Floore  v.  Morgan  (Tex.  Civ.),  175       (Tex.  Civ.),  109  S.  W.  377. 

S.  W.  737.  3  Lake    Erie    &    W.    R.    Co.    v. 

2  Washington,  etc.,  Co.  v.  Call-  Marott,  52  Ind.  App.  332,  100  N.  E. 
fornia,   etc.,   Co.,   115   Fed.   20,   52      865. 

C.  C.  A.  614;   Strong  v.  Montgom-  4  Royal  Trust  Co.  v.  Washburn 

ery,  etc.,  R.,  3  Woods  613,  23  Fed.  B.  &  I.  R.  Co.,  113  Fed.  531;  Jack 

Cas.   218    (No.   13,523).  v.  Williams,   113   Fed.   823;    State 

Where  the  sale  takes  place  un-  ex  rel.   Cunningham  v.   Jack,   145 

der    a    decree    of    mortgage    fore-  Fed.  281,  76  C.  C.  A.  165. 

closure,  the  sale  covers  only  the  i  Kansas  Pac.  Ry.  Co.  v.  Searle, 

property  covered  by  the  mortgage.  11  Colo.  1,  16  Pac.  328;  Ohio  &  M. 
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in  its  discretion  impose  as  one  of  the  conditions  of  the 
purchase  that  the  purchaser  assume  liabilities  and  obli- 
gations incurred  during  the  receivership  and  require  the 
purchaser  to  take  the  property  subject  to  all  liens  or 
claims  against  the  property  or  require  the  purchaser  to 
only  become  liable  for  certain  specified  obligations  or 
liabilities.^     Where  the  sale  is  made  subject  to  obliga- 


R.  Co.  V.  Davis,  23  Ind.  553,  85  Am. 
Dec.  477;  Chamberlain  v.  New 
York,  L.  E.  &  W.  R.  Co.  (C.  C),  71 
Fed.  636;  Memphis  &  C.  R.  Co.  v. 
Hoechmer,  67  Fed.  456,  14  C.  C.  A. 
469;  Schurr  v.  Omaha  &  St.  L.  Ry. 
Co.,  98  Iowa  418,  67  N.  W.  280; 
Gableman  v.  Peoria,  D.  &  E.  Ry. 
Co.  (C.  C),  82  Fed.  790;  State  v. 
Wabash  Ry.  Co.,  115  Ind.  466,  1 
L.  R.  A.  179,  17  N.  E.  909;  Godfrey 
V.  Ohio  &  M.  Ry.  Co.,  116  Ind.  30, 
18  N.  E.  61;  Archambeau  v.  New 
York  &  N.  E.  R.  Co.,  170  Mass.  272, 
49  N.  E.  435. 

2  Knott  V.  Dubuque  &  S.  C.  Ry. 
Co.,  84  Iowa  462,  51  N.  W.  57;  Men- 
denhall  v.  Chicago  Great  Western 
Ry.  Co.,  155  Iowa  236,  135  N.  W. 
620;  Federal  Trust  Co.  v.  Bristol 
County  St.  Ry.  Co.,  222  Mass.  35, 
109  N.  E.  880. 

The  court  may  require  a  pur- 
chaser to  buy  the  property  subject 
to  the  claims  against  it.  Farmers 
Loan  &  T.  Co.  v.  Central,  etc.,  Co. 
17  Fed.  758,  5  McCrary  421. 

Where  the  purchaser  takes  the 
property  subject  to  liabilities  in- 
curred by  him  in  operation,  the 
purchaser  will  not  be  liable  until 
he  has  had  an  opportunity  to  de- 
fend an  action  to  establish  lia- 
bility. Willson  V.  Colorado  &  S. 
Ry.  Co.,  57  Colo.  303,  142  Pac.  174. 

A  receiver  of  an  insolvent  cor- 
poration who  allows  a  claim  of  a 
creditor  is  personally  liable  to  the 


creditor  for  the  claim  as  allowed, 
where  he  transferred  the  property 
to  purchasers  without  making  pro- 
visions for  the  payment  of  claims. 
Lockport  Felt  Co.  v.  United  Box- 
board  &  Paper  Co.  (N.  J.  Ch.),  79 
Atl.  544. 

Where  the  liability  assumed  by 
the  purchaser  is  one  direct  and  not 
merely  equitable,  the  nature  of  the 
cause  of  action  will  be  determined 
by  the  law  of  the  jurisdiction 
Gray  v.  Grand  Trunk  Western  Ry 
Co.,  156  Fed.  736,  84  C.  C.  A.  392 

W^here  the  purchaser  at  a  re 
ceiver's  sale  assumes  the  obliga 
tions  assumed  by  the  receiver,  he 
is  bound  to  accept  railroad  tickets 
issued  by  the  receiver.  Erie  R.  R. 
Co.  V.  Littell,  128  Fed.  546,  63  C. 
C.  A.  44. 

The  court  may  in  railroad  re- 
ceivership proceedings  order  the 
sale  of  rolling  stock  which  had 
been  purchased  by  the  railroad, 
subject  to  a  chattel  mortgage 
thereon  for  its  price,  and  direct 
the  payment  of  the  proceeds  to 
the  chattel  mortgagee,  or  it  may 
authorize  the  receiver  to  pur- 
chase the  property,  or  it  may 
treat  the  debt  as  a  receivership 
obligation,  turning  the  equipment 
into  a  receivership  asset,  and  rec- 
ognizing the  lien  for  the  payment. 
St.  Louis  Union  Trust  Co.  v. 
Texas  Southern  Ry.  Co.,  59  Tex. 
Civ.  176,   126  S.  W.  306. 
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tions  and  liabilities  of  a  certain  class  or  words  employed 
which  import  a  limited  obligation,  the  questions  which 
generally  arise  relate  to  a  construction  of  the  language 
employed  in  regard  to  whether  a  specific  obligation  was 
or  was  not  included.^    It  is  apparent  that  the  extent  of 


A  purchaser  of  a  railroad  in  the 
hands  of  a  receiver,  whose  con- 
tract makes  it  liable  for  the  ob- 
ligations of  the  receiver,  is  liable 
to  pay  a  judgment  entered  against 
the  receiver  on  a  supersedeas 
bond  which  he  had  executed  to  ap- 
peal a  judgment  against  the  rail- 
road— especially  where  the  road 
was  improved  and  bettered  while 
in  the  hands  of  the  receiver  to  an 
amount  in  excess  of  such  judg- 
ment. Missouri,  K.  &  T.  R.  Co.  v. 
Lacy,  13  Tex.  Civ.  App.  391,  35 
S.  W.  505. 

The  agreement  of  the  purchaser 
may  be  of  such  a  character  as  to 
require  the  adoption  of  the  plead- 
ings in  pending  cases.  Watkins  v. 
Kansas  City  &  W.  B.  Ry.  Co.  (Mo. 
App.),  209  S.  W.  950. 

The  receiver  of  a  consolidated 
street  railway  system  can  not  sell 
the  road  devested  of  the  lien  of  a 
mortgage  upon  a  constituent  line 
where  the  means  prescribed  in 
the  mortgage  for  its  collection 
formed  a  contract.  Columbia  & 
Montous  Electric  Co.  v.  North 
Branch  Transit  Co.,  258  Pa.  447, 
102  Atl.  214. 

The  purchasers  of  a  railroad 
property  from  receivers  are  liable 
on  equitable  principles  for  in- 
juries caused  by  the  negligence  of 
the  receivers  while  operating  the 
road.  Lassiter  v.  Norfolk  South- 
ern R.  Co.,  163  N.  C.  19,  79  S.  E. 
264. 

Where  the   purchaser  has   obli- 


gated himself  to  pay  the  liabilities 
of  the  receiver,  he  may  be  sued  on 
such  claims.  Memphis,  etc.,  R.  Co. 
V.  Glover,  78  Miss.  467,  29  So.  89; 
Winters  v.  King,  51  App.  Div.  80, 
64  N.  Y.  Supp.  496. 

Where  the  purchaser  has  agreed 
to  pay  all  obligations  of  the  re- 
ceiver, he  may  be  made  defen- 
dant in  a  suit  against  the  receiver 
in  a  suit  covered  by  the  obligation. 
Hanlon  v.   Smith,  175  Fed.  192. 

See  section  410,  ante,  regarding 
liability  of  purchaser  for  torts. 

3  The  corporation  commission 
of  Oklahoma  established  certain 
freight  rates.  The  Kansas  City  M. 
&  O.  Ry.  Co.  instituted  proceed- 
ings, in  accordance  with  the  stat- 
ute, to  contest  the  order  fixing  the 
rates  and  pending  the  action  col- 
lected rates  higher  than  those 
fixed  by  the  order.  Pending  these 
proceedings  the  railroad  was 
placed  under  a  federal  court  re- 
ceivership and  the  receiver  con- 
tinued to  collect  the  excessive 
rates.  The  property  was  sold  by 
the  receiver  under  a  decree  which 
read  in  part  as  follows:  "The 
said  property  designated  as  lot  A 
shall  be  sold  free  and  clear  of  any 
liens  or  charges  to  secure  the  pay- 
ment of  the  outstanding  receivers' 
certificates  and  receivers'  notes 
as  aforesaid,  such  lien  or  charge 
being  transferred  to  the  money  to 
be  paid  into  court  to  pay  off  and 
discharge  said  certificates  and 
said  notes  and  interest  thereon  as 
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claims  or  obligations,  especially  if  based  on  tort,  may  be 
very  uncertain  at  the  time  of  the  sale  and  thereby  make 


liereinafter  provided,  but  subject 
to  a  lien  to  secure  the  payment 
<of  any  other  indebtedness,  obliga- 
tion or  liability  which  shall  have 
been  duly  and  lawfully  contracted 
or  incurred  by  the  receivers  in 
the  operation  of  the  railway  prop- 
erties in  their  custody  and  con- 
trol, and  also  subject  to  the  rights 
and  claims  of  the  trustees  of  the 
International  Construction  Com- 
pany of  Delaware,  the  Interna- 
tional Construction  Company  of, 
Texas  and  the  Union  Construction 
Company  of  Delaware,  as  set  forth 
•or  referred  to  in  the  intervening 
petitions  of  the  trustees  in  bank- 
ruptcy of  said  companies  on  file  in 
this  case,  in  so  far  as  they  are 
prior  in  right  of  ownership  or  lien, 
or  superior  in  equity,  to  the  mort- 
gage foreclosed  herein.  Such  rights 
and  claims  of  the  said  construc- 
tion companies  may  be  prosecuted, 
established,  and  enforced  in  so  far 
as  they  shall  finally  be  determined 
to  be  prior  in  right  of  ownership 
or  lien,  or  superior  in  equity,  to 
the  lien  of  the  mortgage  herein 
foreclosed  on  the  said  railway 
property  to  be  hereunder  sold,  in 
the  hands  of  the  purchaser  thereof 
at  said  sale  or  his  successor  or 
assigns." 

Another  paragraph  of  the  decree 
relating  to  the  form  and  effect  of 
the  master's  deed,  provided  as  fol- 
lows: "The  purchaser  or  pur- 
chasers, or  his  or  their  successors 
or  assigns,  shall,  after  the  de- 
livery of  the  premises  and  prop- 
erty purchased,  hold,  enjoy  and 
possess  the  same  and  an  abso- 
lute indefeasible  title  thereto, 
together  with  all  the  rights,  privi- 
II  Rec— 115 


leges,  immunities  and  franchises 
thereto  appertaining,  as  fully  and 
completely  as  the  defendant  rail- 
way company  has  heretofore  held, 
owned  or  enjoyed,  or  now  holds, 
owns  and  enjoys  the  same;  and 
the  purchaser  or  purchasers,  or  his 
or  their  successors  or  assigns, 
shall  thereupon  be  entitled  to  have 
and  to  hold  the  said  premises  and 
property  so  purchased  and  con- 
veyed free  and  discharged  from  all 
the  liens,  claims  and  charges  of 
the  defendant  railway  company, 
and  of  all  persons  claiming  under 
it,  except  as  in  this  decree  ex- 
pressly reserved." 

Subsequent  to  the  sale  the  com- 
mission's order  was  sustained  by 
the  court  and  the  commission  com- 
menced an  action  to  recover  on  be- 
half of  shippers  the  excess  rates 
that  had  been  collected.  It  was 
held  that,  under  the  clause  in 
the  above  decree,  with  reference 
to  "any  other  indebtedness,  obli- 
gation, or  liability  which  shall 
have  been  duly  and  lawfully  con- 
tracted or  incurred  by  the  receiv- 
ers in  the  operation  of  the  railway 
properties  in  their  custody  and 
control,"  the  purchaser  was  obli- 
gated to  pay  the  excess  rates  that 
had  been  collected  by  the  receiver. 
United  States  &  M.  T.  Co.  v.  Kan- 
sas C.  M.  &  O.  Ry.  Co.,  240  Fed. 
505. 

The  obligations  that  are  placed 
upon  the  purchaser  are  usually 
claims  which,  if  allowed,  would 
have  preference  over  the  mort- 
gage. This  is  illustrated  by  a  pro- 
vision to  the  effect  that  the  sale 
shall  be  subject  "to  liens  prior  to 
the     aforesaid    mortgage    to    the 
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the  bidding  at  the  sale  uncertain  and  sacrificial  in  order 
to  cover  the  uncertain  claims  which  are  to  be  paid  by  the 
purchaser.  But  the  necessity  for  a  speedy  sale  before 
an  opportunity  to  have  all  claims  reduced  to  a  certainty 
may  be  so  pressing  as  to  outweigh  the  advantages  of  an 
early  winding  up  of  the  receivership. 

The  court  will,  as  far  as  the  ability  of  the  receiver  to 
pay  claims  permits  it  to  do  so,  limit  the  imposition  of 
such  burdens  upon  the  purchaser  to  claims  that  are  un- 
certain as  to  validity,  or  amount,  or  both.  In  the  im- 
portant case  of  the  Metropolitan  Railway  Receivership,^ 
the  district  court's  decree  placed  upon  the  purchaser  the 
assumption  of  all  unpaid  obligations  of  the  receiver 
whether  based  upon  contract  or  tort,  but  the  court  of 
appeals  modified  the  decree  so  as  to  provide  in  some  other 
way  for  the  payment  of  such  contractual  obligations  as 
had  become  fixed  at  the  time  of  the  sale.  ''In  the  case  of 
contracts  it  would  be  easy  to  ascertain  the  amount  due  by 
the  receivers  on  the  day  of  sale  for  w^ork  done  or  labor 
and  materials  supplied  during  the  receivership.  There- 
fore the  purchaser's  liability  w^as  to  be  only  for  what 
should  be  done  or  furnished  with  its  consent  thereafter. 
On  the  other  hand,  the  liability  for  torts  not  yet  deter- 
mined, and  the  amount,  if  any,  of  such  liability,  could  not 
be  ascertained.  Therefore  the  purchaser  was  put  under 
the  absolute  obligation  to  pay  such  claims."  The  diffi- 
culties connected  with  this  matter,  however,  are  illus- 
trated by  the  fact  that  the  number  of  tort  claims  pending 

complainant    [the    mortgage    that  is  not  obligated  to  pay  unsecured 

was  being  foreclosed],  existing  in  claims     for    damages.      Atchison, 

favor   of   any    person   or   persons,  etc.,  Ry.  Co.  v.   Osborn,   148  Fed. 

corporation  or  corporations  not  a  606,  78  C.  C.  A.  378. 
party  to  this  cause."     Penn.  Steel  ^  See   Penn.   Steel   Co.   v.   N.  Y. 

Co.  V.  New  York  C.  Ry.  Co.,   198  C.  Ry.  Co.,  198  Fed.  772,  117  C.  C. 

Fed.  768,  117  C.  C.  A.  at  page  553.  A.   at   page    555;    Guaranty   Trust 

Where   the  decree  of  sale  obli-  Co.  v.  Metropolitan,  etc.,  Ry.  Co., 

gates  the  purchaser  to  pay  claims  168  Fed.  937. 
prior  in  right  to  the  mortgagor,  he 
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at  tlie  time  of  this  sale  was  exceedingly  large  and  the 
purchaser  petitioned  the  court  for  an  order  directing  the 
receiver  to  hold  $500,000  as  a  fund  with  which  to  pay 
damage  claims  when  determined.  On  the  basis  of  the 
provision  made  for  this  matter  in  the  decree  this  petition 
was  denied.^ 

The  sale,  however,  ma}^  be  made  free  of  liens  in  which 
event  the  lienholders  are  relegated  to  the  proceeds  of  the 
sale  for  the  satisfaction  of  their  claims.** 

Various  state  statutes  have  been  enacted  affecting  the 
rights  and  liabilities  of  those  who  purchase  railroad  prop- 
erty at  receivers'  sales.  Such  statutes  become  a  part  of 
the  obligations  of  the  purchaser.  Under  a  Kentucky 
statute  the  purchaser  is  required  to  reconstruct  or  repair 


■''  Penn.  Steel  Co.  v.  New  York 
Central  Ry.  Co.,  198  Fed.  772,  117 
C.  C.  A.  555. 

(5  Hutchinson  v.  International  & 
G.  N.  Ry.  Co.  (Tex.  Civ.),  Ill  S.  W. 
1101. 

See,  also,  Henry  v.  Bankers' 
Trust  Co.  (Tex.  Civ.),  206  S.  W. 
C60;  McBride  v.  United  Irrigation 
Co.  (Tex.  Civ.),  211  S.  W.  498. 

Where  the  sale  is  made  free 
I'rom  debts  and  receivers'  certifi- 
cates, the  lions  of  such  debts  and 
certificates  is  transferred  to  the 
rroceeds  of  the  sale.  Mercantile 
Trust  Co.  V.  Kanawha,  etc.,  Ry. 
Co.,   58    Fed.    6,    7    C.    C.   A.    3. 

The  purchaser  at  a  foreclosure 
decree  ordinarily  takes  the  prop- 
erty free  and  clear  of  all  claims 
and  debts,  excepting  such  as  he 
specifically  agrees  to  assume. 
Hoard  v.  Chesapeake,  etc.,  Ry.  Co., 
123  U.  S.  222,  31  L.  Ed.  130,  8  Sup. 
Ct.  74;  Cooper  v.  Corbin,  105  111. 
224;  Brockert  v.  Iowa  Central  Ry., 
93  Iowa  132,  fil  N.  W.  405;  Al- 
dridge  v.  Fore  River,  etc.,  Co.,  201 


Mass.  131,  87  N.  E.  485;  Sullivan 
V.  Applebaum,  164  Mich.  432,  129 
N.  W.  866;  Begham  Bros.  v.  Port 
Arthur,  etc.,  Co.,  59  Tex.  Civ.  367, 
126  S.  W.  324;  Menasha  v.  Milwau- 
kee, etc.,  R.  Co.,  52  Wis.  414,  9 
N.  W.  396. 

"Where  the  purchaser  of  a  water 
company  had  no  notice  of  an 
agreement  of  the  company  for  the 
maintenance  of  a  bridge,  and  did 
not  voluntarily  agree  to  maintain 
it,  the  purchaser  will  not  be  liable 
for  the  expenses  in  repairing  it. 
Abilene  Light  &  W^ater  Co.  v. 
Clack,  58  Tex.  Civ.  129,  124  S.  W. 
201. 

A  decree  of  foreclosure  pro- 
vided that  the  purchaser  should 
deposit  in  court  funds  to  pay  cer-' 
tain  items,  including  the  amounts 
to  which  non-participating  bond- 
holders were  entitled,  within  ten 
days  after  an  order  calling  for  the 
payment  should  be  made.  Th^s 
order  was  not  made  for  two  years 
after  the  sale.  In  the  meantime 
no  request  for  such  an  order  had 
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a  retaining  wall  built  by  the  receiver  at  a  crossing^ 
Under  a  Massachusetts  statute  one  who  purchases  a 
street  railroad  subject  to  a  mortgage  is  not  bound  by  a 
covenant  in  the  mortgage  to  the  effect  that  the  mortgagor 
will  execute  for  the  trustee  such  deeds,  etc.,  as  he  may 
reasonably  require.^  Under  a  Texas  statute  the  pur- 
chaser is  liable  for  damages  accruing  while  the  property 
was  under  the  control  of  the  receiver.**  Under  such 
statutes  he  may  become  liable  for  damages  accruing 
under  the  management  of  the  old  company,  the  statute 
having  been  enacted  pending  the  receivership,  but  before 
the  sale  ;'^^^  he  may  not  claim  that  jurisdiction  concerning 
such  matters  is  in  the  federal  court.^^ 

The  decree  is  the  basis  of  the  purchaser's  rights  and 
liabilities.^-  The  decree  is  final  and  the  mortgage  is 
merged  in  it.    And  in  so  far  as  it  provides  for  any  matter, 


been  made.  It  was  held  that,  the 
purchaser  not  being  responsible 
for  the  delay,  the  bondholders 
were  not  entitled  to  interest. 
United  States  &  Mex.  T.  Co.  v. 
Kansas  City,  etc., .  Co.,  240  Fed. 
521. 

The  sale  may  be  made  free  from 
the  lien  of  receivers'  certificates 
but  subject  to  certain  other  liens 
and  obligations.  United  States  & 
M.  T.  Co.  V.  Kansas  City,  M.  &  O. 
Ry.  Co.,  240  Fed.  505. 

T  Louisville  &  I.  R.  Co.  v.  Speck- 
man,  169   Ky.   385,   183   S.  W.  915. 

s  Federal  T.  Co.  v.  Bristol  Cty. 
St.  Ry.  Co.,  222  Mass.  35,  109 
N.  E.   880. 

9  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Gray  (Tex.  Civ.),  160 
S.  W.  434. 

A  statute  making  the  purchaser 
liable  for  the  debts  of  a  railroad, 


does  not  ordinarily  apply  to  a  fore- 
closure sale.  Kansas  City,  etc.,  R. 
Co.  V.  King,  74  Ark.  366,  85  S.  W. 
1131. 

10  International  &  G.  N.  Ry.  Co. 
V.  Concrete  Inv.  Co.  (Tex.  Civ. 
App.),  201  S.  W.  718. 

11  Houston,  etc.,  R.  Co.  v.  City 
of  Ennis  (Tex.  Civ.),  201  S.  W. 
256. 

12  Central  Trust  Co.  v.  Wabash 
Ry.  Co.,  30  Fed.  332;  Penn.  Steel 
Co.  v.  N.  Y.  C.  Ry.  Co.,  198  Fed. 
772,  117  C.  C.  A.  555;  United 
States  &  M.  T.  Co.  v.  Kansas  C. 
M.  &  O.  Ry.  Co.,  240  Fed.  505. 

The  purchaser  at  a  receiver's 
sale  is  estopped  from  asserting 
the  invalidity  of  receivers'  certifi- 
cates issued  by  consent  of  all  par- 
ties to  the  suit,  and  used  in  pre- 
serving the  property.  Central 
Trust  Co.  V.  Sheffield  &  B.  Coal, 
Iron  &  R.  Co.,  44  Fed.  526. 
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sncli  as  llio  property  covered  by  it,  the  obligations  as- 
sumed by  the  purchaser  are  absolute. ^^ 


13  Where  the  litigation  in  a  fed- 
eral court  to  foreclose  certain  rail- 
road mortgages  had  terrainated 
and  the  possession  of  the  railroad 
property  by  receivers  had  also 
terminated  and  they  had  been  dis- 
charged, the  state  courts  could 
deal  with  the  property  in  the 
hands  of  the  purchaser  accord- 
ing to  the  rights  of  the  parties  be- 
fore the  court,  whether  such  rights 
required  the  court  to  take  posses- 
sion of  the  property  or  not.  Trust 
Co.  of  America  v.  Norfolk  &  S. 
Ry.  Co.,  183  Fed.  803. 

The  receiver  having  been  dis- 
charged pending  actions  concern- 
ing certain  claims  payment  of 
which  had,  by  the  decree  confirm- 
ing the  sale,  been  imposed  upon 
the  purchaser,  and  the  court,  hav- 
ing, by  the  decree,  retained  juris- 
diction of  the  case  to  enforce  this 
obligation,  the  court  had  the 
power  to  appoint  a  special  re- 
ceiver to  serve  as  defendant  in 
and  to  defend  such  actions  and  to 
retake  possession  of  sufficient  of 
the  property  to  satisfy  any  judg- 
ments that  might  be  recovered. 
Southern  Ry.  Co.  v.  Townsend,  161 
Fed.  310,  88  C.  C.  A.  390. 

Where  a  judgment  had  been  ob- 
tained against  a  receiver  after  the 
sale,  the  decree  for  which  im- 
posed upon  the  purchaser  the  ob- 
ligation of  paying  all  liabilities  of 
the  receiver,  not  paid  out  of  re- 
ceivership funds,  and  provided  for 
the  ascertainment  of  all  such  lia- 
bilities by  hearings  before  a  mas- 
ter, the  judgment  creditor,  to  get 
the  benefit  of  the  decree,  would 
have  to  establish  the  claim  before 
the    master,    and    the    judgment 


would  not  preclude  defendant 
from  showing  that  the  injury  oc- 
curred on  another  line  than  the 
one  operated  by  the  receiver  and 
was  due  to  the  carelessness  of  the 
employees  of  another  company. 
Guaranty  T.  Co.  of  N.  Y.  v.  Chi- 
cago U.  T.  Co.,  175  Fed.  284. 

Where  the  property  of  a  rail- 
road company  was  sold  at  fore- 
closure subject  to  liabilities  in- 
curred by  a  receiver  in  operating, 
it  could  not  be  subjected  to  the 
payment  of  a  claim  growing  out 
of  such  liability  until  the  pur- 
chaser had  an  opportunity  to  de- 
fend an  action  to  establish  it.  Will- 
son  V.  Colorado  &  S.  Ry.  Co.,  57 
Colo.  303,  142  Pac.  174. 

Requirements  of  the  decree  con- 
cerning the  filing  and  proving  of 
claims  before  the  master  must  be 
complied  with  to  enable  a  claim- 
ant to  make  his  claim  a  charge 
against  the  purchaser.  Chic.  G. 
W.  Ry.  Co.  V.  McCaffrey,  178  Iowa 
1147,  160  N.  W.  818. 

The  decree  is  subject  to  judi- 
cial construction  under  the  same 
rules  and  principles  as  any  other 
decree  or  order  of  court.  Daniels  v. 
Bay  C.  T.  &  E.  Co.,  143  Mich.  493, 
107  N.  W'.  94. 

When  property  under  a  receiver- 
ship is  sold  subject  to  a  mortgage 
covering  after  acquired  property, 
and  the  decree  describes  specifi- 
cally the  property  included  under 
the  mortgage,  the  decree  controls, 
notwithstanding  it  places  under 
the  mortgage  certain  after  ac- 
quired personal  property  which 
under  the  laws  and  decisions  of 
the  state  wotild  not  be  considered 
as  properly  included  by  the  mort- 
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When  the  purchaser,  as  part  of  the  transaction,  he- 
comes  assignee  of  a  lease,  he  is,  of  course,  bound  by  the 
terms  of  the  lease. ^^ 

The  purchaser  at  tlie  receiver's  sale  upon  becoming 
absolute  owner  of  the  property  has  been  held  entitled  to 
remove  the  tracks  from  the  right  of  way  or  street,^^  but 


sage.  Federal  T.  Co.  v.  Bristol 
Cty.  St.  Ry.  Co.,  222  Mass.  35,  109 
N.  E.  8S0. 

A  decree,  requiring  the  pur- 
chaser of  a  railroad  at  a  receiver's 
sale  to  pay  all  liabilities  incurred 
by  the  receivers  in  operating  the 
road,  includes  the  damages  recov- 
erable for  personal  injuries  to  one 
of  their  employees.  Jones  v.  Chi- 
cago Great  Western  R.  Co.,  97 
Neb.  306,  149  N.  W.  813. 

Where,  pending  an  action 
against  a  receiver  for  damages, 
the  property  is  sold,  the  statute  of 
limitations  as  to  the  purchaser  be- 
gins to  run  from  the  time  of  the 
sale.  Freeman  v.  Walker  &  Sons 
(Tex.  Civ.),  175  S.  W.  1133. 

The  purchaser  obtained  from  the 
court  an  order  postponing  deliv- 
ery, the  order  reciting  that  deliv- 
ery should  be  subject  to  obliga- 
tions and  liabilities  of  the  receiver, 
subsequently  the  receiver  made  a 
contract  for  a  valuable  considera- 
tion with  a  certain  city  to  estab- 
lish at  the  city  a  division  head- 
quarters, with  machine  shop,  etc. 
After  operating  under  the  con- 
tract for  some  years  the  pur- 
chaser proposed  to  abandon  it. 
It  was  held,  on  the  theory  that 
after  the  postponement  the  re- 
ceiver acted  as  agent  for  the  pur- 
chaser and  also  on  the  strength 
of  the  order  granting  the  delay, 
the  purchaser  could  be  enjoined 
from     abandoning     the     contract. 


Houston  &  T.  C.  R.  Co.  v.  City  of 
Ennis  (Tex.  Civ.  App.),  201  S.  W. 
256. 

The  purchaser  of  a  railroad  at 
a  receiver's  sale  takes  the  prop- 
erty subject  to  such  liability  only 
as  may  be  imposed  by  the  order; 
he  is  not  liable  on  a  claim  not 
presented  in  accordance  with  the 
provisions  of  the  order.  Houston 
Ry.  Co.  V.  Crawford,  88  Tex.  277, 
53  Am.  St.  Rep.  752,  28  L.  R.  A. 
761,  31  S.  W.  176. 

i4Penn.  Steel  Co.  v.  N.  Y.  C. 
St.  Ry.  Co.,  198  Fed.  768,  117 
C.  C.  A.  550. 

15  French  v.  Jones,  191  Mass. 
522,  7  L.  R.  A.  (N.  S.)  525,  78 
N.  E.  118. 

Statutes  of  Texas  provided  that 
a  railroad  company  should  lose  its 
franchises  as  to  the  unfinished 
portion  of  the  line  on  failure  to 
comply  with  requirements  as  to 
building  certain  portions  of  its 
proposed  line  within  certain 
times;  also  that  no  main  track 
after  being  constructed  and  oper- 
ated should  be  abandoned  or  re- 
moved. A  company  after  building 
a  certain  portion  of  its  line  and 
losing  its  right  to  build  and  oper- 
ate the  remainder  ceased  opera- 
tions and  became  insolvent.  Its 
property  was  sold  on  receiver's 
sale.  It  was  held  that  the  statute 
could  not  be  construed  to  give  the 
court  jurisdiction  at  the  instance 
of   the   state    to   compel   the   pur- 


SALES  OF  RECEIVERSHIP  PROPERTY.  1831 

matters  of  this  sort  are  naturally  regulated  by  the  fran- 
chise conditions  obtaining  in  the  case.  Although  the  pur- 
chaser is  an  individual,  the  statutory  provisions  may  be 
such  as  to  charge  him  with  all  the  charter  provisions  of 
the  former  corporate  owner,  and  in  effect  constitute  the 
purchaser  a  body  politic  or  corporate  entity,  or  it  may 
require  him  to  incorporate  a  company  to  operate  the  prop- 
erty within  a  certain  time  after  becoming  owner  thereof.^*' 

The  successor  in  interest  of  the  purchaser  of  a  public 
utility  property  is  likewise  bound  by  its  decree  of  sale.^'^ 
The  corporation,  which  was  the  subject  of  the  receiver- 
ship, has  no  right  to  recover  the  property  sold  by  its  re- 
ceiver except  in  a  suit  based  upon  fraud. ^^  A  creditor 
Avho  delays  for  over  two  years  after  a  federal  court  takes 
possession  of  a  railroad,  in  enforcing  his  lien  against  the 
property  in  a  state  court,  may  be  enjoined  from  pro- 
ceeding with  his  suit.^'-* 

Where  the  receiver  in  computing  the  amount  required 
to  pay  off  claims  and  liens  makes  a  mistake,  and  the 
amount  paid  by  the  purchaser  is  insufficient  for  that  pur- 
chaser to  operate  at  a  loss  over  who  purchases  the  rails  laid  in  the 
the  line  already  laid  or  to  enjoin  street  so  as  to  divest  him  of  title 
him  from  taking  up  the  rails  and  for  failure  to  operate  the  road 
using  them  in  the  construction  of  within  sixty  days.  Franck  v.  Jones, 
an  entirely  different  line.  Enid,  191  Mass.  522,  78  N.  E.  118. 
etc.,  Co.  V.  State  (Tex.  Civ.  App.),  i"  The     assignee     of     the     pur- 

181  S.  W.  498.  chaser    is    bound    by    the    decree 

10  McCarter  v.  Vineland  Light  through  privity  of  estate.  Fed- 
&  Power  Co.,  73  N.  J.  Eq.  703,  70  eral  Trust  Co.  v.  Bristol  County, 
Atl.  177;  Enid,  etc.,  Ry.  Co.  v.  etc.,  Co.,  222  Mass.  35,  109  N.  E. 
State  (Tex.  Civ.),  181  S.  W.  498.  880;    Old    Dominion    Copper,    etc., 

A  statute  of  Massachusetts  pro-      Co.  v.  Bigelow,  203  Mass.  159. 
vided  that  one  who  purchased  at  See,  also,  Houston,  E.  &  W.  T. 

receiver's  sale  the  property  and  R.  Co.  v.  Norris  (Tex.  Civ.  App.), 
franchises    of    a    street    railroad      41  S.  W.  708. 

should  within  sixty  days  organize  is  New  Castle  Northern   R.   Co. 

a    company   to   operate    the    prop-      v.  New  Castle  &  S.  Valley  R.  Co., 
erty  on  penalty  of  losing  the  fran-      152  Pa.  St.  96,  25  Atl.   173. 
chise    and    the    right    to    operate.  lo  Jackson  v.  Parkersburg  &  O. 

This  statute  does  not  apply  to  one      V.  Electric  Ry.  Co.,  233  Fed.  784. 
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pose,  the  deficiency  is  not  chargeable  against  the  pur- 
chaser but  against  the  receiver.-^ 

§  670.     Confirmation  or  Setting  Aside  of  the  Sale. 

The  general  rules  applicable  to  the  confirmation  of  or 
setting  aside  of  sales  generally,^  also  apply  to  sales  of 
public  utility  properties. 

Mere  inadequacy  of  price  unless  so  great  as  to  shock 
the  conscience  is  not  ground  for  setting  the  sale  aside. ^ 

Where  the  sale  was  conducted  fairly,  mere  inadequacy 
of  price  and  the  fact  that  a  new  bidder  offers  to  substan- 
tially increase  the  price  at  a  resale,  is  not  ground  for 
setting  it  aside. ^ 


20  Equitable  Trust  Co.  v.  Childs, 
143  N.  Y.  Supp.  17. 

1  See  sections  652  et  seq.,  supra. 

2  Fidelity  Insurance,  etc.,  Co.  v. 
Roanoke,  etc.,  Ry.  Co.,  98  Fed.  475. 

In  Farmer's  Loan  Co.  v.  Oregon 
Pac.  Ry.  Co.,  28  Or.  44,  40  Pac. 
1089,  a  sale  for  $100,000  was  con- 
firmed, although  it  was  claimed 
that  the  property  was  worth  $3,- 
000,000. 

?.  Bethlehem  Iron  Co.  v.  Phila- 
delphia, etc.,  Ry.  Co.,  49  N.  J.  Eq. 
356,   23   Atl.    1077. 

In  Morrison  v.  Burnette,  154  Fed. 
617,  83  C.  C.  A.  391,  in  laying  down 
the  rules  applicable  to  resales, 
the  court  said:  "But  there  is  a 
marked  and  radical  distinction 
between  the  situations,  the  rights 
of  the  parties,  and  the  established 
practice  before  and  after  the  con- 
firmation of  the  sale.  The  pur- 
chaser bids  with  full  notice  that 
the  sale  to  him  is  subject  to  con- 
firmation by  the  court,  and  that 
there  is  a  power  granted  and  a 
duty  imposed  upon  the  judicial 
tribunal  when  it  comes  to  decide 


whether  or  not  the  sale  shall  be 
confirmed  to  so  exercise  its  judi- 
cial power  as  to  secure  for  the 
owners  of  the  property  the  largest 
practical  returns.  He  is  aware 
that  his  rights  as  a  purchaser  are 
subje*ct  to  the  rational  exercise  of 
this  discretion.  But  after  the  sale 
is  confirmed  that  discretion  has 
been  exercised.  The  power  to  sell 
and  the  power  to  determine  the 
price  at  which  the  sale  shall  be 
made  has  been  exhausted.  From 
thenceforth  the  court  and  the  suc- 
cessful bidder  occupy  the  relation 
of  vendor  and  purchaser  in  an  ex- 
ecuted sale,  and  nothing  is  suffi- 
cient to  avoid  It  which  would  not 
set  aside  a  sale  of  like  character 
between  private  parties.  Hence, 
the  rule  is  settled,  and  it  seems 
to  be  universally  approved,  that 
after  confirmation  of  a  judicial 
sale  neither  inadequacy  of  price, 
nor  offers  of  better  prices,  nor 
anything  but  fraud,  accident,  mis- 
take, or  some  other  cause  for 
which  equity  would  avoid  a  like 
sale  between  private  parties  will 


SALES    OP    RECEIVERSHIP   PROPERTY. 


1833 


But  a  resale  may  be  decreed  where  the  property  was 
sohl  at  a  grossly  inadequate  price  and  certain  bidders 
through  fraud,  accident,  or  mistake  were  not  given  an 
opportunity  to  bid  and  they  are  willing  to  deposit  a  cer- 
tain amount  of  money  as  a  future  bid.^ 

The  court  with  the  consent  of  the  interested  parties 
will  order  a  resale  where  a  bond  to  the  etfect  that  a  higher 
bid  will  be  made  at  the  re-sale.  If  on  such  a  re-sale  the 
bidder  giving  the  bond  fails  to  bid,  he  will  be  liable  for 
the  difference  between  the  original  bid  and  the  pro- 
posed bid.^ 

In  selling  a  public  utility  property  consisting  of  con- 
stituent parts,  the  court  will  endeavor  to  sell  it  as  an 
intact  system  if  it  appears  to  be  to  the  public  interest  to 
do  so,*'  but  the  matter  is  within  the  discretion  of  the  court 
and  a  decree  of  foreclosure  may  require  a  sale  of  a  rail- 
road to  be  first  offered  in  separate  parts  before  being- 
sold  as  a  whole  svstem.'^ 


warrant  a  court  in  avoiding  the 
confirmation  of  the  sale  or  in  open- 
ing the  latter  and  receiving  subse- 
quent bids.  .  .  .  This  rule  is  so 
firmly  established  that  it  is  no 
longer  debatable,  and  the  cogent 
and  all-sufficient  reason  for  it  is 
that  judicial  sales  would  become 
farces,  and  rational  men  would 
shun  them  and  refuse  to  bid,  if 
after  the  confirmation  unsuccess- 
ful bidders  or  dissatisfied  litigants 
could  avoid  them  and  secure  new 
sales  by  offers  of  higher  prices, 
when  they  thought  the  purchase 
a  fortunate  one,  and  thus  secure 
the  profits  in  that  event,  and  leave 
the  buyer  to  suffer  the  losses  if 
the  property  depreciated  in  value 
or  the  purchaser  was  unwise." 
4  Las    Vegas    Ry.,    etc.,    Co.    v. 


Trust  Co.,  15  N.  M.  634,  110  Pac. 
856. 

5  Mayhew  v.  West  Virginia  Oil, 
etc.,  Co.,  24  Fed.  205. 

•>  The  court  will  not  decree  the 
sale  of  a  system  in  parcels,  even 
though  they  consist  of  leased 
lines,  where  it  is  to  the  best  in- 
terest of  the  public  that  the  sys- 
tem be  preserved  intact.  Guar- 
anty Trust  Co.  V.  Metropolitan, 
etc.,   Ry.   Co.,   168   Fed.   937. 

A  resale  has  been  refused  even 
though  the  objecting  party  claimed 
that  if  sold  in  parcels,  one  parcel 
would  sell  for  a  sufficient  amount 
to  pay  the  debts.  Central  Trust 
Co.  V.  Sheffield,  etc.,  Ry.  Co.,  60 
Fed.  9. 

'  Union  Trust  Co.  v.  lllinoia 
Midland  Ry.  Co.,  117  U.  S.  434,  23 
L.  Ed.  963,  6  Sup.  Ct.  809. 
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A  proposed  sale  of  a  street  railway  system  should  be 
postponed  at  the  request  of  a  reorganization  committee 
upon  a  showing  that  the  reorganized  corporation  had 
an  application  before  the  Public  Service  Commission  for 
the  approval  of  the  reorganization  and  its  proposed 
securities  and  that  such  application  had  not  been  passed 
npon  by  the  commission.^ 

6.  Reorganization  of  Puhlic  Utilities. 

§  671.     Attitude  of  the  Receivership  Court  to  Reorganization 
Plans. 

The  attitude  of  the  receivership  court  toward  any  plan 
of  reorganization  of  a  public  utility  which  is  in  receiver- 
ship is  naturally  favorable  on  account  of  the  desire  to 
keep  the  utility  in  operation  for  the  benefit  of  the  public. 
It  is  always  apparent  at  the  outset  of  such  a  receivership 
that  some  plan  of  readjustment  of  its  affairs  and  financial 
conditions  will  be  necessary  to  keep  the  concern  in  opera- 
tion. This  readjustment  is  generally  of  a  character  which 
in  general  terms  may  be  called  a  reorganization.  In  the 
formulation  of  a  plan  which  will  meet  the  approval  of  the 
court,  it  is  necessary  that  not  onl}^  the  rights  of  the  per- 
sons interested  or  concerned  in  a  property  or  creditor 
character  be  represented  but  also  that  the  interests  of 
the  public  in  the  maintenance  of  a  proper  service  be  also 
considered.^  It  might  well  be  said  that  every  public 
utility  receivership  carries  a  reorganization  germ  during 
the  receivership.  And  as  a  practical  proposition,  it  is 
generally  true  that  in  respect  to  large  public  utilities  a 
receivership  is  generally  a  preliminary  to  some  reorgan- 
ization for  its  rehabilitation  and  the  courts  generally  so 
understand  it  and  foster  the  plan  if  it  is  equitable  and 
for  the  best  interests   of  all  concerned,  including  the 

8  Guaranty    Trust    Co.    of    New  i  Westinghouse  Electric  &  Mfg. 

York  V.  Metropolitan  St.  Ry.  Co.,      Co.  v.  Brooklyn  Rapid  Transit  Co., 
180  Fed.   637.  256  Fed.  456. 
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public.^  And  such  receiverships  are  sometimes  charac- 
terized as  an  instrumentality  for  consummating  plans  of 
reorganization.^ 

It  is  obvious,  of  course,  that  public  utility  receiverships 
are  often  initiated  without  any  matured  plan  of  organ- 
ization, or  any  tentative  one  until  the  situation  of  its 
affairs  and  attitude  of  its  creditors  become  apparent,  but 
it  is  clear  that  any  public  utility  which  needs  a  general 
receiver  is  in  need  of  reorganization  of  some  character, 
whether  known  by  that  name  or  other  technical  termina- 
tion of  the  receivership. 

§  672.     General  Plans  of  Reorganization  Available. 

The  scope  of  this  work  forbids  a  discussion  of  the  vari- 
ous plans  or  agreements  of  reorganization  which  may  be 
formulated  or  the  rights  and  liabilities  arising  therefrom. 
Resort  must  be  had  to  the  standard  text-books  on  corpora- 
tion law  for  the  treatment  of  that  topic.  We  are  con- 
cerned here  only  with  those  questions  of  reorganization 
which  are  dependent  upon  or  are  affected  in  some  way  by 
the  fact  of  receivership. 

In  a  general  way  it  might  be  said  that  there  are  two 
general  plans  of  reorganization,  namely,  one  made  out 
of  court  by  the  joining  together  of  persons  interested 
financially  in  the  receivership  corporation,  or  a  syndi- 
cate composed  in  part  of  such  persons  and  others  and 

2  See  In  re  Reisenberg   (Metro-  States,"  as  was  said  by  Chief  Jus- 

politan    Street   Ry.  Receivership),  tice    Waite    in    Canada    Southern 

208  U.  S.  90,  52  L.  Ed.  403,  28  Sup.  Ry-  Co.  v.  Gebhard,  109  U.  S.  527, 

Ct    219  ^^^'  27  L.  Ed.  1020,  3  Sup.  Ct.  3G3, 


"that  foreclosures  of  railway  mort- 
gages are  anything  else  than  the 
machinery  by  which  arrangements 
between  the  creditors  and  other 
parties  in  interest  are  carried  into 
effect,  and  a  reorganization  of  the 
See,  also,  §  294.  affairs    of    the    corporation    under 

"It  rarely  happens  in  the  United      a  new  name   brought  about." 


3  Guaranty  Trust  Co.  v.  Missouri 
Pac.  Ry.  Co.,  238  Fed.  812.  See, 
also,  Grasetti  Chemical  Co.  v. 
Aetna  Explosives  Co.,  252  Fed.  456, 
164  C.  C.  A.  380. 
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consummated  by  a  purchase  of  the  property  at  a  receiv- 
er's  sale,^   and  the  other  made  with   the  consent  and 


1  The  bondholders  may  author- 
ize their  trustee  to  buy  the  prop- 
erty in  at  a  certain  price  for  the 
benefit  of  the  bondholders.  Etna 
Coal,  etc.,  Co.  v.  Marting  Iron,  etc., 
Co.,  127  Fed.  32,  61  C.  C.  A.  396. 

Most  sales  of  the  property  at  an 
upset  price  are  generally  made  to 
a  new  corporation  or  individual 
representing  former  creditors  or 
stockholders  of  the  public  utility. 
See  In  re  Equitable  Trust  Co. 
(C.  C.  A.),  232  Fed.  836,  147  C.  C. 
A.    30. 

A  new  company  may  purchase 
the  property  at  a  receiver's  sale 
and  release  the  directors  from 
personal  liability  where  the  sale 
and  conditions  are  fair  under  the 
circumstances.  People  v.  Anglo- 
American,  etc.,  Assn.,  66  App.  Div. 
9,  72  N.  Y.  Supp.  1021. 

In  Taylor  v.  Delaware  &  E.  R. 
Co.,  213  Fed.  622,  130  C.  C.  A.  214, 
the  railroad  was  sold  under  a  de- 
cree foreclosing  a  mortgage  upon 
it  to  an  organization  committee 
of  the  bondholders. 

The  stockholders,  bondholders 
and  creditors  of  a  railroad  in  re- 
ceivership have  a  right  to  pur- 
chase the  property  as  indepen- 
dent purchasers.  See:  Sebree  v. 
Cassville  &  W.  R.  Co.  (Mo.),  212 
S.  W.  13;  McQuitty  v.  Wilhite,  218 
Mo.  loc.  cit.  594,  131  Am.  St.  Rep. 
561,  117  S.  W.  730;  Lucas  v.  Fri- 
ant,  111  Mich.  426,  69  N.  W.  735; 
Twin-Lick  Oil  Co.  v.  Marbury,  91 
U.  S.  587,  23  L.  Ed.  328;  Pewabic 
Mining  Co.  v.  Mason,  145  U.  S.  349, 
36  L.  Ed.  732,  12  Sup.  Ct.  887;  In 
re  Burr  Mfg.  &  Supply  Co.,  217 
Fed.  loc.  cit.  20,  133  C.  C.  A.  126; 


Saltmarsh  v.  Spaulding,  147  Mass. 
224,  17  N.  E.  316;  Buell  v.  Buck- 
ingham, 16  Iowa  284,  85  Am.  Dec. 
516;   Harts  v.  Brown,  77  111.  226. 

In  Kansas  City  Rys.  Co.  v.  Pub- 
lic   Service    Commission,   273   Mo. 
173,  201  S.  W.  74,  a  street  railway 
system  was  being  operated  by  re- 
ceivers  appointed   by   the  federal 
court.     There  were   several   prop- 
erties   operated    by   one    company 
as   a   consolidation.     The   several 
properties   were   subject   to   mort- 
gages.     In    the    receivership    pro- 
ceedings the  mortgages  were  fore- 
closed   and    the    properties    sold. 
Before  they  were  so  sold  a  plan 
of  reorganization  was  formulated. 
The   plan   was  not  a  court   order 
but    an    agreement    between    the 
parties  interested  under  which  the 
properties  might  be  operated   for 
the   advantage   of  the   public   and 
whereby    the    creditors    might    be 
saved    their    investments    in    the 
properties.    The  new  company  ob- 
tained a  franchise  to  run  its  street 
cars,  and  certain  large  bond  issues 
were   planned,   to   be    secured    by 
mortgage  upon  the  properties  con- 
cerned.    Another  corporation  was 
created  to  take  over  part  of  the 
properties.       The    organizers    ap- 
plied to  the  public  service  commis- 
sion for  authority  to  exercise  the 
rights  and  privileges  granted  un- 
der  the   franchioes  granted   to   it 
and    for   an    order   approving   the 
plan   of  organization   and   permit- 
ting the  issuance  of  its  securities. 
The  order  was  granted.   The  ques- 
tion before  the  court  was  merely 
in  regard  to  the  fees  to  be  charged 
by  the  commission  upon  the  bond 
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approval  of  the  receiversliip  court  and  put  into  effect 
through  an  order  of  that  court. - 

The  success  of  most  reorganization  plans  consists  in 
the  successful  conversion  of  more  or  less  of  the  indebt- 
edness into  income  bonds,  preferred  and  common  stock, 
together  with  a  general  reduction  of  fixed  charges.^ 


issue.  The  question  was  whether 
the  new  corporation  merely  as- 
sured the  old  debts  and  made  the 
bond  issue  merely  "refunding 
bonds"  or  new  obligations  of  a 
new  company.  The  court  held  the 
latter. 

But  in  Northern  Pacific  Railway 
Co.  V.  Boyd,  228  U.  S.  482,  57 
L.  Ed.  931,  33  Sup.  Ct.  554,  it  was 
held  where  the  suit  was  to  make 
the  property  taken  over  pursuant 
to  a  reorganization  scheme  sub- 
ject to  a  judgment  obtained 
against  a  former  owner  of  a  part 
of  such  property,  that  a  sale  of 
the  properties  of  an  insolvent  rail- 
way company,  made  to  another 
company  organized  by  the  share- 
holders and  bondholders  of  the 
insolvent  company,  in  pursuance 
of  a  reorganization  scheme  en- 
tered into  between  such  share 
and  bondholders,  and  which  made 
no  provision  for  creditors  other 
than  such  bondholders,  was  not 
binding  upon  a  non-assenting  cred- 
itor of  such  insolvent  company  not 
a  bondholder,  and  that  the  prop- 
erty thus  conveyed  was  subject 
to  a  judgment  obtained  by  such 
non-assenting   creditor. 

■-'  Reorganization  outside  of  court 
is  frequently  attempted.  These 
processes  are  subject  to  review  by 
the  court.  An  attempt  being  made 
to  effect  a  merger  of  several  pub- 
lic service  corporations  under  a 
Louisiana  statute,  it  was  claimed 


by  minority  stockholders  of  one 
of  the  companies  that  the  pro- 
posed plan  was  unfair  to  them  and 
they  instituted  an  action  in  which 
they  asked  the  court  to  enjoin 
the  merger  and  to  appoint  a  re- 
ceiver for  their  company.  The 
court,  having  pointed  out  that  it 
was  a  proper  case  for  equitable 
interposition,  held  that,  in  the 
thin  stage  of  the  proceedings,  it 
was  impossible  to  tell  whether  or 
not  the  proposed  plan  would 
work  out  to  the  disadvantage  of 
the  plaintiff  and  denied  the  appli- 
cation for  an  injunction  and  a  re- 
ceiver, but  retained  the  case  for 
further  consideration  as  the  plan 
developed. 

In  the  face  of  an  attempt  of  ma- 
jority bondholders  to  force  an  un- 
fair reorganization  of  a  railroad 
company,  a  receiver  was  ap- 
pointed on  the  application  of  mi- 
nority bondholders.  Lowenthal  v. 
Georgia  Coast  &  P.  R.  Co.,  233 
Fed.  1010. 

3  Guaranty  Trust  Co.  v.  Mis- 
souri Pac.  Ry.  Co.,  238  Fed.  812. 
For  details  as  to  the  general  and 
financial  arrangements  of  the  re- 
organization of  leading  railroad 
receiver  prior  to  1907,  see  Rail- 
road Reorganizations  by  Stuart 
Daggett. 

The  reorganization  is  sometimes 
accomplished  by  a  scaling  down 
of  secured  debts  and  re-arranging 
new     traffic     agreements.       New 
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Sometimes  tlie  mortgage  securing  tlie  bond  issues  lias 
explicit  directions  regarding  tlie  duty  of  tlie  trustee 
toward  protecting  the  interests  of  the  bondholders  in 
case  of  a  default,  but  on  the  other  hand,  such  mortgages 
are  not  uniform  in  lang-uage  and  it  may  happen  that  the 
trustee  is  not  empowered  to  bid  the  property  in  at  a  judi- 
cial sale  without  special  instructions  from  a  certain  pro- 
portion of  the  bondholders,  in  which  event  difficulties 
may  be  encountered  on  account  of  the  scattered  holdings.* 
More  unity  of  action  may  be  had  from  the  stockholders. 

Technically  speaking,  a  mortgagee,  on  foreclosure,  is 
entitled  to  a  strict  foreclosure  sale,  if  he  desires  it,  with- 
out regard  at  all  to  the  interests  of  those  holding  junior 
claims  against  the  mortgagor,  but  such  is  not  the  prac- 
tice.^ Moreover,  a  foreclosure  sale  tliat  left  any  interest 
in  the  property  in  the  mortgagor  to  the  disadvantage  of 
a  creditor  of  the  mortgagor  would  ordinarily  be  inequi- 
table; and,  inasmuch  as  a  corporation  creditor,  in  the  dis- 
tribution of  corporate  assets,  ranks  ahead  of  a  stock- 
holder, he  is,  technically,  entitled  to  all  of  his  money 
before  a  stockholder  receives  anything.*'  For  these  rea- 
sons it  is,  to  some  extent,  impossible  for  a  reorganization 
process  to  be  carried  out  without  the  consent  of  all  inter- 
ested parties.  Further,  many  of  the  problems  involved 
in  working  out  a  reorganization  plan  are  purely  ques- 
tions of  business  policy  which  a  court  will  not  undertake 
to  solve. 

On  the  other  hand,  the  court  is  in  full  control  of  the 
judicial  procedure  necessary  to  effect  the  desired  pur- 


York  Trust  Co.  V.  Carpenter,  250 
Fed.  668,  163  C.  C.  A.  14. 

The  above  case  involved  coal 
mining  contracts  of  a  subsidiary 
corporation  and  a  change  in  the 
bonded  indebtedness. 

4  Sometimes  the  mortgage  may 
contain  clauses  in  respect  to  re- 
organizations  in   case   of   a   fore- 


closure sale  at  which  the  trustee 
is  authorized  to  bid  in  the  prop- 
erty. Sage  V.  Central  R.  Co.,  99 
U.  S.  334,  25  L.  Ed.  394. 

5  Guaranty  Trust  Co.  v.  Mis- 
souri Pac.  Ry.  Co.,  238  Fed.  812. 

0  Northern  Pac.  Ry.  Co.  v.  Boyd, 
228  U.  S.  482,  57  L.  Ed.  931,  33 
Sup.  Ct.  554. 
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pose.  A  decree  is  a  necessary  step  in  the  transfer  of  title 
to  the  new  company.  The  court  may  or  may  not  order 
the  sale  at  a  time  satisfactory  to  those  in  control  of  the 
reorganization  movement.  The  court  may  or  may  not 
<3onfirm  the  sale. 

Between  these  two  conflicting  influences  working  upon 
the  court  the  practical  result  has  been  stated  as  follows  -J 
"After  all  that  can  be  said  from  the  standpoint  of  theory 
and  strict  right,  the  fact  remains  that  many  railroad 
receiverships,  and  the  one  here  is  typical  of  them,  are  but 
instruments  for  consummating  plans  of  reorganization, 
and  courts  have  come  to  realize  that  such  use  of  their 
jursidiction  and  processes  entails  a  correlative  duty  to 
those  affected  by  the  result.  Generally,  in  such  cases,  the 
principal  parties  to  the  suits  are  adversary  only  in  name, 
and  the  existence  of  the  collateral  agreement  or  under- 
standing sought  to  be  consummated  is  suggested  by  the 
face  of  the  pleadings.  The  relation  between  the  receiver- 
ship which  ensues  and  the  plan,  of  reorganization  agreed 
upon  is  close  and  intimate.  So  far  as  properly  can  be, 
the  judicial  proceeding  is  conducted  in  harmony  with  the 
plan,  and  the  success  of  the  agreed  readjustment  is  pro- 
moted by  the  orders  of  the  court  and  the  acts  of  its  receiv- 
ers. Generally  the  judicial  course  would  not  be  different 
if  the  court  were  carrying  out  a  plan  of  reorganization  of 
its  own  making  or  one  affirmatively  adopted  by  judicial 
order  or  decree.  It  is  not  meant  by  this  that  a  court 
should  insist  on  engaging  with  the  security  holders  in 
formulating  the  terms  of  readjustment,  but  that  the  plan 
put  out  by  them  may  and  usually  does  have  such  relation 
to  and  dependence  upon  its  judicial  action  that  it  is  its 
duty  to  take  cognizance  of  it  and  act  accordingly." 

But  the  court  has  a  duty  to  perform  when  such  a  situa- 
tion is  presented  to  it  which  is  not  merely  passive  but  on 
the  contrary  requires  its  independent  investigation  as  to 

7  Guaranty  Trust  Co.  v,  JNIissouri  Pac.  Ry.  Co.,  238  Fed.  812. 
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the  equitable  rights  of  all  concerned.  The  rule  in  this 
respect  has  been  stated  as  follows:*^  "We  may  observe 
that  a  court,  assuming  in  foreclosure  proceedings  the 
charge  of  railroad  property  by  a  receiver,  can  never 
rightfully  become  the  mere  silent  registrar  of  the  agree- 
ments of  mortgagee  and  mortgagor.  It  can  not  say  that 
a  foreclosure  is  a  purely  technical  matter  between  the 
mortgagee  and  mortgagor,  and  so  enter  any  order  or 
decree  to  which  the  two  parties  assent  without  further 
inquiry.  No  such  receivership  can  be  initiated  and  car- 
ried on  unless  absolutely  subject  to  the  independent  judg- 
ment of  the  court  appointing  the  receiver ;  and  that  court 
in  the  administration  of  such  receivership  is  not  limited 
simply  to  inquiry  as  to  the  rights  of  mortgagee  and  mort- 
gagor, bondholder,  and  stockholder,  but  considering  the 
public  interests  in  the  property,  the  peculiar  circum- 
stances which  attended  large  railroad  mortgages,  must 
see  to  it  that  all  equitable  rights  in  or  connected  with  the 
property  are  secured." 

Further,  the  United  States  Supreme  Court  has  stated  :^ 
**Tlie  property  of  an  insolvent  railroad  corporation  in 
the  custody  of  a  court  in  a  suit  to  foreclose  a  mortgage 
upon  it  is  charged  with  a  trust  for  the  benefit,  first,  of  the 
holders  of  preferential  claims  superior  in  equity  to  the 
lien  of  the  mortgage;  second,  of  the  holders  of  the  lien 
of  the  mortgage  and  of  other  such  liens  in  their  order  of 
priority;  third,  of  the  unsecured  or  general  creditors  of 
the  mortgagor;  and,  fourth,  of  its  stockholders." 

It  is  manifest  that  the  general  duty  of  a  court  in  a  rail- 
road foreclosure  suit  to  take  cognizance  of  a  plan  of 
reorganization  by  the  bondholders  and  stockholders, 
which  is  to  be  aided  by  its  decree,  and  to  protect  the  equi- 

s  Louisville  Trust  Co.  v.   Louis-  9  Western     Union     Tel.     Co.    v. 

ville,  etc.,  Ry.  Co.,  174  U.  S.  674,  United  States  &  M.  T.  Co.,  221 
43   L.   Ed.  1130,  19   Sup.  Ct.  827.  Fed.  545,  137  C.  C.  A.  113. 
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table  rights  of  all,  becomes  specific  and  imperative  upon 
the  complaint  of  an  interested  party.^^ 

In  tlie  matter  of  reorganization  each  individual  claim- 
ant acts  for  himself.  A  bondholder  is  not  bound  by  any- 
thing that  the  mortgage  trustee  may  do,  nor  may  the 
latter  as  trustee,  act  for  the  bondholder  unless  specially 
authorized.  Reorganization  is  not  a  corporate  function 
to  be  controlled,  in  the  first  instance,  by  the  directors  of 
the  company;  each  stockholder  is  to  determine  his  own 
attitude  in  the  premises.  A  banking  house  that  has 
advised  the  purchase  of  securities  by  its  clients  may  and 
frequently  does  take  part  in  the  proceedings  on  their 
behalf.ii 

Objections  to  the  plan  of  reorganization  may  be  made 
at  anj^  time  after  it  has  been  presented  to  the  court — 
before  the  making  of  the  decree  of  foreclosure,  or  at  the 
time  of  the  making  of  the  decree,  or  on  the  hearing  for 
confirmation  of  a  sale.^^ 

§  673.    Duty  and  Function  of  the  Court  in  Passing  on  Reor- 
ganization Plan. 

Judge  Hook,  in  a  mortgage  foreclosure  suit  involving 
a  reorganization,  in  laying  do\\Ti  the  principles  which 

10  Guaranty  Trust  Co.  v.  Mis-  The  court  will  not  compel  a  re- 
souri  Pac.  Ry.  Co.,  238  Fed.  812,  calcitrant  bondholder  to  consent 
at  816.  to  a  proposed  plan  of  reorganiza- 

11  See  Central  Trust  Co.  v.  Mis-  tion.  Lake,  etc.,  R.  Co.  v.  Ziegler, 
souri,  K.  &  T.  R.  Co.,  246  Fed.  154.  99  Fed.  114,  39  C.  C.  A.  431. 

12  Louisville  Trust  Co.  v.  Louis-  A  foreign  reorganization,  though 
ville,  etc.,  Ry.  Co.,  174  U.  S.  674,  legal  in  the  domicile  of  the  corpo- 
43  L.  Ed.  1130,  19  Sup.  Ct.  827;  ration,  will  not  be  enforced  in 
Guaranty  Trust  Co.  v.  Missouri  this  country  upon  a  stockholder 
Pac.  Ry.  Co.,  238  Fed.  812;  In-  who  did  not  have  notice  of  the 
vestment  Registry,  Limited,  v.  proceedings.  See  Bank  of  China 
Chicago  &  M.  Electric  R.  R.  Co.,  v.  Morse,  168  N.  Y.  458.  85  Am.  St. 
206  Fed.  488,  212  Fed.  594,  129  Rep.  676,  56  L.  R.  A.  139,  61  N.  E. 
C.    C.    A.    130;    Fearon    et    al.    v.  774. 

Bankers'   Trust  Co.,   238    Fed.   83, 
151  C.  C.  A.  159. 
IIRec— IGl. 
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govern  a  court  in  considering  a  proposed  plan  of  reor- 
ganization of  a  public  utility,  said:^  ''At  the  thresliliold 
lies  the  question  of  the  relation  of  a  court  which  appoints 
receivers  of  a  railroad  to  a  reorganization  thereof  by  the 
security  holders.  There  is  not  doubt  but  that  bondholders 
have  a  right,  upon  default,  to  a  strict  foreclosure  and  sale 
according  to  the  terms  of  their  mortgages  and  the  appli- 
cable statutes,  and  to  leave  the  holders  of  junior  securi- 
ties, unsecured  creditors,  and  stockholders  to  protect 
themselves  as  best  they  can.  But  in  practice,  on  a  large 
scale,  and  except  in  cases  of  utter  insolvency,  that  is 
rarely  done  in  these  days.  If  the  financial  difficulties 
resulting  in  receivership  are  not  mortal,  but  are  mere 
embarrassments,  which  may  be  relieved  by  time  and  read- 
justment, the  custom  is  a  reorganization,  embodying  a 
recognition  of  all  interests — bonds  and  other  lien  debts, 
general  debts,  and  stocks — as  far  dow^n  the  scale  of  pref- 
erence as  the  value  of  the  property  and  sound  business 
judgment  reasonably  justify.  As  w^as  said  in  Louisville 
Trust  Co.  V.  Louisville,  etc.,  Ry.,  174  U.  S.  674,  683,  19 
Sup.  Ct.  827,  830  (43  L.  Ed.  1130) :  'We  must  therefore 
recognize  the  fact,  for  it  is  a  fact  of  common  knowledge, 
that,  whatever  the  legal  rights  of  the  parties  may  be, 
ordinarily  foreclosures  of  railroad  mortgages  mean,  not 
the  destruction  of  all  interest  of  the  mortgagor  and  a 
transfer  to  the  mortgagee  alone  of  the  full  title,  but  that 
such  proceedings  are  carried  on  in  the  interests  of  all 
parties  who  have  any  rights  in  the  mortgaged  property, 
w^hether  as  mortgagee,  creditor,  or  mortgagor.' 

"The  considerations  which  have  led  to  such  reorgani- 
zations in  place  of  strict  insistence  upon  contractual  and 
legal  rights  are  not  important  here.  It  has  sometimes 
been  claimed  that  plans  of  reorganization  formulated 
by  bondholders  and  stockholders  of  a  railroad  in  the 

1  Guaranty  Trust  Co.  v.  Missouri  Pac.  Ry.  Co.,  238  Fed.  812  (at  p.  814). 
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liands  of  receivers  are  exclusively  of  private  concern, 
free  from  judicial  action  or  interference.  But  for  various 
reasons  the  view  can  not  be  sustained  in  principle.  .  .  . 
While  it  is  the  settled  doctrine  that  reorganizations  will 
be  encouraged,  yet,  on  the  other  hand,  a  court  of  equity 
will  not  lend  its  aid  to  one  that  is  inequitable  or 
oppressive." 

Time  is  an  element  that  the  court  must  take  into  con- 
sideration and  the  closing  up  of  the  receivership  will  not 
be  unnecessarily  delayed  simply  to  give  interested  par- 
ties an  opportunity  to  work  out  a  plan  of  reorganization. - 
The  court  is  not  particularly  interested  in  the  price  at 
which  the  sale  is  made  except  to  see  that  it  is  not  unrea- 
sonably low.  The  court  usually  fixes  a  minimum  or  so- 
called  ''upset  price,"  which  has,  in  part,  at  least,  the  pur- 
pose of  determining  the  amount  that  non-participating 
bondholders  will  receive  on  distribution.  But  this  price  is 
usually  fixed  with  reference  to  the  reorganization  plan 
that  is  to  be  adopted  and  may  be  changed  from  time 
to  time.^     The  terms  of  the  plan  must  be  equitable  as 

2  The  court  will  not,  over  the  ob-  Co.,  238  Fed.  83,  151  C.  C.  A.  159. 
jection  of  mortgagees,  whose  lien  In  this  case  only  the  first  mort- 
will  be  displaced  by  obligations  in-  gage  bondholders,  representing 
curred  by  the  receiver,  permit  a  $30,000,000  of  bonds,  were  to  par- 
proposed  reorganization  plan  to  be      ticipate    in    the    distribution.      To 

carry  the  reorganization  through 
participating  bondholders  had  to 
pay  an  assessment  of  3  per  cent. 

Objections   of   minority   bondhold- 
Co.  V.  Chicago  Rys.  Co.,  158  Fed.      ^^^   ^^   ^j^^   ^^^^^   ^^  ^^^.^   ^^^^^^ 

923,  86  C.  C.  A.  87.  A  judgment  ment  were  overruled,  since  the 
creditor,  after  waiting  four  years,  receivership  had  been  in  opera- 
will  not  be  longer  delayed  in  en-  tion  for  more  than  eight  years 
forcing  his  claim  in  the  absence  and  the  minority  had  no  plan  of 
of  a  showing  of  an  early  prospect  their  own  to  offer.  The  plan  was 
of  reorganization.  Wabash  R.  Co.  considered  "'fair,"  since  It  was 
V.  West  Side  Belt  R.  Co.,  197  Fed.  open  to  all  of  the  only  interested 
442.  See,  also,  Fearon  v.  Bank-  class  of  claimants,  on  the  same 
ers-  T.  Co.,  238  Fed.  83,  151  C.  C.  terms.  The  upset  price  had  orig- 
A.  159.  inally  been  set  at  $6,000,000,  but 
•i  See  Fearon  v.  Bankers'  Trust  was  later  reduced  to  $3,000,000. 


tested  through  the  operation  of 
the  road  under  a  lease  from  the 
receiver.      Merchants   Loan    &    T. 
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among  classes  of  claimants — that  is,  the  order  of  priori- 
ties must  not  be  inequitably  changed ;  and  the  plan  must 
be  open  to  all  members  of  the  same  class  on  the  same 
basis  and  terms.  The  court  will  not  itself  make  a  reor- 
ganization plan  ;*  but  if  any  of  these  equitable  require- 
ments are  violated  it  may  suggest  changes  in  the  pro- 
posed plan^  and  may  refuse  to  confirm  a  sale.**  In  the 
interest  of  the  public,  the  court  will  favor  a  plan  based 
upon  conservative  financial  principles  and  one  that  has 
due  regard  to  the  point  of  the  margin  between  fixed 
charges  and  probable  net  earnings  —  carelessness  in 
regard  to  which  matter  had  been  the  chief  cause  of  the 


4  See  Guaranty  Trust  Co.  v.  In- 
ternational Steam  Pump  Co.,  2?.l 
Fed.  594,  145  C.  C.  A.  480  (though 
this  is  not  a  public  utility  case). 

5  See  Guaranty  Trust  Co.  v.  Mis- 
souri Pac.  Ry.  Co.,  238  Fed.  812. 
In  the  above  case  the  objecting 
claimants  were  bondholders  of  a 
subsidiary  company.  The  defen- 
dant corporation  had  guaranteed 
these  bonds  and  the  holders  were 
therefore  general  creditors  of 
defendant.  In  the  proposed  re- 
organization plan  it  was  not  de- 
termined whether  or  not  this  sub- 
sidiary line  would  be  taken  over 
into  the  new  corporation  or  sold 
independently  under  the  mortgage. 
These  bondholders  were  offered 
a  choice  between  staying  by  their 
mortgage  and  awaiting  the  out- 
come as  to  their  company  or  par- 
ticipating in  the  distribution  as 
general  creditors  of  the  defen- 
dant. Although  their  treatment 
in  this  latter  class  was  considered 
fair  as  far  as  other  members  of 
the  same  class  were  concerned, 
and  the  treatment  of  this  class 
was   equitable  as   compared   with 


the  treatment  of  the  next  lower 
class  of  claimants,  namely,  stock- 
holders of  the  defendant  company, 
the  court,  without  making  a  rul- 
ing, suggested  that  it  was  in- 
equitable to  force  these  bondhold- 
ers to  surrender  their  rights  in 
one  class  in  order  to  secure  their 
rights  in  another,  and  that  the 
plan  of  reorganization  should  be 
reconsidered  from  this  point  of 
view. 

6  Investment  Registry,  Limited, 
V.  Chicago  &  M.,  etc.,  R.  R.  Co., 
206  Fed.  488,  212  Fed.  594,  129 
C.  C.  A.  130. 

The  above  case  involved  one  of 
two  separate  companies,  organ- 
ized in  adjoining  states.  They  had 
been  operated  practically  as  one 
system  and  were  being  adminis- 
tered under  separate  receiver- 
ships. A  joint  plan  of  reorgani- 
zation had  been  proposed.  On 
confirmation  of  a  foreclosure  sale 
in  one  state,  it  was  held  that  the 
reorganization  plan  inequitably 
discriminated  in  favor  of  claim- 
ants of  one  road  as  compared  with 
claimants  of  the  other  and  set 
aside  the  sale. 
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insolvency  of  utility  corporations.'  On  the  principle  that 
'*he  who  asks  equity  must  do  equity,"  the  court  will  not 
permit  a  claimant,  of  whatever  class  he  may  be  a  member, 
to  arbitrarily  oppose  and  destroy  an  apparently  feasible 
reorganization  plan  that  is  equitable  to  all  concerned  and 
that,  above  all,  looks  forward  to  a  continuation  of  the 
public  service.^ 

Collateral  questions  may  arise  in  connection  with  reor- 
ganization matters.  The  court  may  be  called  upon  to 
decide  whether  or  not  certain  bonds  are  regularly  out- 
standing so  as  to  be  counted  in  on  the  distribution  and 
whether  or  not  they  belong  to  the  party  claiming  them.^ 
The  conduct  of  a  mortgage  trustee  in  connection  with 
reorganization  plans  may  be  made  the  basis  of  a  conten- 
tion that,  in  the  interest  of  a  bondholder,  he  should  be 
deprived  of  his  right,  under  the  "rule  of  convenience," 


"  See  Central  Trust  Co.  v.  Mis- 
souri K.  &  T.  Ry.  Co.,  246  Fed. 
154. 

The  question  whether  on  the 
reorganization  of  a  railroad  sys- 
tem, subsidiary  lines  should  be 
included  or  left  out,  is  one  to  be 
left  to  the  business  judgment  of 
those  in  charge,  unless  in  an  ex- 
cel tional  instance  of  fraud  or 
grossly  inequitable  discrimination. 
Guaranty  Trust  Co.  v.  Missouri 
Pac.  Ry.  Co.,  238  Fed.  812. 

•s  See  Guaranty  Trust  Co.  v.  Mis- 
souri Pac.  Ry.  Co.,  238  Fed.  812. 
For  other  cases  in  which  courts 
have  been  called  upon  to  deal 
with  reorganization  plans,  see: 
Northern  Pac.  Ry.  Co.  v.  Boyd, 
228  U.  S.  482,  57  L.  Ed.  931,  33 
Sup.  Ct.  554;  Kansas  City  South- 
ern Ry.  Co.  V.  Guardian  T.  Co., 
240  U.  S.  166,  60  L.  Ed.  579,  36 
Sup.  Ct.  334;  Central  Imp.  Co.  v. 
Cambria  Steel  Co.,  210  Fed.  696, 
127  C.  C.  A.  184. 


If  the  plan  and  terms  of  the  re- 
organization agreement  are  fair 
the  court  will  generally  afRrm  the 
sale  necessary  to  put  it  into  force. 
Western  Union  Telegraph  Co.  v. 
United  States  &  Mexican  Trust 
Co.,  221  Fed.  545,  137  C.  C.  A.  113; 
Fearon  v.  Bankers'  Trust  Co.,  238 
Fed.  83,  151  C.  C.  A.  159. 

A  reorganization  of  an  insolvent 
railroad  was  effected  in  Shaw  v. 
Little  Rock,  etc.,  R.  Co.,  100  U.  S. 
605,   25   L.   Ed.   757. 

Where  the  property  was  sold  at 
the  upset  price  to  a  reorganization 
committee,  a  non-consenting  credi- 
tor will  not  be  allowed  to  set  it 
aside  where  he  had  been  allowed 
an  opportunity  to  participate  in 
the  reorganization.  McEwen  v. 
Harriman.  etc.,  Co.,  138  Fed.  797. 

9  United  States,  etc..  Trust  Co. 
V.  Kansas  City,  etc.,  Ry.  Co.,  240 
Fed.  511. 
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absolutely  to  control  the  foreclosure  suit.^^  Likewise 
complaint  may  be  made  of  the  receiver's  partialit}^  toward 
a  particular  plan  of  reorganization.^^  The  court  may 
enjoin  a  former  reorganization  committee  from  bidding 
at  a  new  sale.^^  Unless  some  principle  of  contract  inter- 
feres, a  bondholder  may  withdraw  from  a  group  of 
reorganizers.^^ 

§  674.     Relation  of  State  Railroad  Commissions  to  Reorganiza- 
tions. 

As  has  been  stated  above,  most  of  the  financing  neces- 
sary to  carry  through  reorganization  plans  is  done  by 
those  interested  in  the  old  compan3^  This  is  usually  done 
by  substituting  securities  and  stock  of  the  new  company 
for  the  securities,  stock,  and  other  obligations  of  the 
old  company.  Where  the  reorganization  takes  jjlace 
within  the  jurisdiction  of  a  public  service  commission 
having  a  regulatory  control  over  such  matters  permission 
to  make  such  issues  must  be  obtained  from  the  commis- 
sion. While  there  is  difference  in  detail  among  the  con- 
stitutions and  statutes  under  which  these  commissions 
are  created  and  their  duties  and  powers  declared,  it  is 
generally  provided  that  a  company  may  not  issue  bonds 
or  stock  without  first  obtaining  from  the  commission  a 
certificate  to  the  effect  that  the  issue  is  necessary  and 
convenient  for  the  purposes  of  the  company.  This  re- 
quirement makes  the  commission  a  factor  to  be  dealt 
"with  in  carrying  out  any  reorganization  plan. 

10  Investment  Registry,  Limited,  sufficient  cause  for  appointing  an 
V.  Chicago  &  M.  Electric  R.  Co.,  additional  receiver.  Central  Trust 
213  Fed.  492.  Co.  of  New  York  v.  Missouri,  K. 

11  Central  Trust  Co.  v.  Missouri,  &  T.  Ry.  Co.,  246   Fed.  154. 

K.  &  T.  Ry.  Co.,  246  Fed.  154.  12  Investment  Registry,  Limited, 

The  mere   fact   that   a   railroad  v.   Chicago  &  M.   Electric  R.  Co., 

receiver  had  expressed  his  views  213  Fed.  492,  493. 

to    those   engaged   in    formulating  i"  Colonial  Trust  Co.  v.  Wallace, 

a    plan    of    reorganization    is    not  1S3  Fed.  S97. 
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The  practice  is  to  lay  the  matter  preliminarily  before 
the  commission  in  a  tentative  way  until  at  least  the  out- 
lines of  a  plan  tliat  will  meet  its  approval  are  obtained. 
When  a  plan  lias  finally  met  the  approval  of  the  court 
and  a  sale  of  the  property  made  pursuant  thereto  then 
the  matter  must  be  submitted  to  the  commission  for  its 
final  approval  and  the  issuance  of  its  certificate  of  con- 
venience and  necessity. 

Concerning  the  issuance  of  bonds  and  stock  necessary 
to  accomplish  a  reorganization  the  jurisdiction  of  the 
commission  is  the  same  as  when  similar  questions  are 
presented  to  it  by  a  going  concern  or  by  an  entirely  new 
company  for  an  entirely  new  project.  The  statutes  make 
no  distinction  between  reorganization  cases  and  others. 
The  commission  can  not  in  any  way  usurp  functions  that 
belong  entirely  to  the  court,  such  as  the  settlement  of 
claims,  the  determining  of  priorities,  and  the  like.  On 
the  other  hand,  the  commission  has  a  function  that,  theo- 
retically at  least,  the  court  does  not  have.  That  function 
relates  to  the  matter  in  issue  purely  as  one  relating  to 
the  financing  of  a  public  enterprise.  The  commission  is 
to  determine  whether  or  not  any  sound  principle  of 
finance  has  been  violated  in  the  proposed  plan  and  it  is, 
by  reason  of  its  administrative  system,  better  equipped 
to  perform  this  function  than  is  the  court.  Practically, 
the  functions  of  the  court  and  of  the  commission  cross  in 
many  ways.  The  court  at  times  does,  on  its  own  account, 
attempt  to  solve  financial  problems ;  and  the  commission 
considers  the  financial  problems  of  a  receivership.  In 
its  own  sphere  of  work  there  is  before  the  commission 
the  history  of  the  old  company,  the  history  of  the  busi- 
ness under  the  receivership,  and  the  expenses  or  indebt- 
edness from  both  of  these  sources  that  are  made  or  pro- 
X30sed  to  be  made  a  burden  upon  the  new  capitalization. 
The  commission  will  of  course  refuse  its  certificate  if  it 
is  satisfied  that  the  proposed  plan  is  altogether  unsound. 
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It  may  suggest  modifications,  if  it  deem  it  worth  while  to 
do  so,  leaving  it  to  the  interested  parties  to  work  the 
matter  out  along  the  new  lines.  In  any  case  the  commis- 
sion will  desire  the  new  capitalization  to  be  as  light  a 
burden  as  possible  upon  the  future  of  the  utility.  In  this 
behalf  it  may  suggest  that  some  of  the  items  included 
in  the  capitalization  be  taken  care  of  in  some  other  way. 
It  seems  to  be  a  growing  policy  for  such  commissioners 
to  scrutinize,  from  this  point  of  view,  such  items  as  ex- 
penses of  the  receivership  itself,  expenses  of  reorganiza- 
tion committees,  expenses  of  financing  the  new  plan,  and 
the  like.i 

§  675.     Expenses  of  the  Reorganization. 

If  the  expenses  incurred  by  a  reorganization  committee 
are  incurred  by  order  of  the  receivership  court  they  may 
be  properly  allowed  as  an  expense  of  the  receivership.' 
But  ordinarily  reorganization  expenses  are  not  a  proper 
charge  against  the  receivership  as  not  being  within  the 
scope  of  the  duties  of  the  receiver  unless  he  is  acting 
under  the  orders  of  the  court  in  his  efforts  at  effecting 
a  reorganization.-     Where  the  receivership  corporation 

1  Re     Western     Pac.     Ry.     Co.  der.       Dill     v.     Supreme     Lodge, 

(Cal.),    P.   U.   R.,    1916F,   483;    Re  Knights  of  Honor,  226  Fed.  807. 

Dunham,  P.  U.  R.,  191fiE,  544;  Re  2  Hitner  v.  Diamond  State  Steel 

St.  Louis-San  F.  R.  W.  Co.,  P.  U.  Co.,   207   Fed.   616;    Linen  Thread 

R.,     1917A,    237;     Re     Pere    Mar-  Co.   v.  A.   Booth   &   Co.,   192   Fed. 

quette  R.  R.  Co.,  P.  U.  R.,  1917B,  51.5,    113    C.    C.    A.    71;    Deputy   v. 

656;   Dolph  v.  Cincinnati,  B.  &  C.  Delmar  Lumber  Mfg.  Co.,  10  Del. 

R.  Co.,  56  Ind.  App.  137,  103  N.  E.  Ch.  101,  85  Atl.  669. 

13.  Expenses  incurred  by  a  debtor 

The  expenses  of  a  meeting  of  a  in  carrying  into  effect  a  scheme 
supreme  lodge  organized  for  in-  which  he  believes  will  enable  him 
surance  purposes,  while  in  the  to  pay  interest  to  security-hold- 
hands  of  a  receiver,  for  the  pur-  ers,  but  which  in  fact,  does  not 
pose  of  devising  a  plan  of  rehabili-  accomplish  such  result,  can  not 
tation  and  reorganization,  are  be  charged  to  the  receiver.  Louis- 
proper,  and  especially  so  where  ville,  E.  &  St.  L.  R.  Co.  v.  Wilson, 
incurred  by  order  of  the  court  and  138  U.  S.  501,  34  L.  Ed.  1023,  11 
proper  under  the  laws  of  the  or-  Sup.   Ct.   405. 
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lias  not  been  enjoined  from  performing  corporate  acts,  it 
may  itself  incur  expenses  for  reorganization  expenses.* 

7.  Heovganizaiion  of  Private  Corporations. 

§  676.    Application  of  Reorganization  Plans  to  Private  Cor- 
porations. 

It  does  not  appear  that  the  same  broad  principles  are 
applied  to  private  corporations  in  respect  to  reorganiza- 
tions as  are  applied  to  public  utilities,  but  the  court  will 
permit  reorganization  plans  to  be  formulated  and  pre- 
sented for  approval.  Doubtless  in  the  majority  of  in- 
stances the  reorganization  is  effected  by  the  parties  out- 
side of  court  under  some  syndicate  plan  for  the  purchase 
of  the  receivership  property  at  a  receiver's  sale.^  If  the 
plan  of  a  proposed  reorganization  scheme  is  grossl}' 
unfair  to  some  of  the  stockholders,  and  an  order  of  the 
court  in  the  receivership  is  necessary  to  put  the  plan  into 
effect,  the  court  will  refuse  to  sanction  it.- 

A  court  of  equity  will  endeavor  to  secure  to  the  persons 
interested  in  a  corporation,  including  the  stockholders, 
a  protection  at  a  time  of  readjustment  to  meet  the  needs 
of  the  occasion.^ 

3  Linn  v.  Joseph  Dixon,  etc.,  Co.,  In     this     connection     see,     also, 

1:9  N.  J.  L.  28,  35  Atl.  2.  Western   Union   Telegraph   Co.   v. 

1  In  Hogg  V.  Hogg,  107  Fed.  807,  United  States  &  Mexican  Trust 
a  receiver  was  appointed  in  a  suit  Co.,  221  Fed.  545,  137  C.  C.  A.  113; 
for  an  accounting  against  the  trus-  Fearon  v.  Trust  Co.,  238  Fed.  83, 
tees  of  a  syndicate  who  purchased  151  C.  C.  A.  159;  Guarantj^  Trust 
the  property  upon  a  reorganlza-  Co.  v.  Missouri  &  Pacific  Railway 
tion  plan.  Co.   ( D.  C),  238  Fed.  812;   Conley 

2  In  Davidson  v.  American  v.  International  Pump  Co.,  237 
Blower  Co.,  243   Fed.   167,   156   C.  Fed.  286. 

C.  A.   33,  the   court   enjoined   the  '-'•  Graselli  Chemical  Co.  v.  Aetna 

majority     of     stockholders     from  Explosives   Co.,  252   Fed.  456,  164 

voting  their  stock  upon  a  showing  C.  C.  A.  380. 

that    they    intended    to    prejudice  See,    also.    Federal   Coal    Co.    v. 

the  rights  of  the  minority  and  dis-  Ballard,  250  Fed.  233,  162  C.  C.  A. 

sipate  the  property  of  the  corpo-  369. 

ration.  A  reorganization  will  not  be  al- 
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But,  although  the  stockholders  of  a  new  corporation, 
purchasing  the  property  of  the  old  one  at  a  judicial  sale 
are  the  same  as  that  of  the  defunct  one,  it  will  be  con- 
sidered an  entirely  new  and  distinct  entity  and  will  not 
be  held  liable  for  any  deficiency  judgment  resulting  from 
a  foreclosure  of  a  mortgage  which  they,  the  new  cor- 
poration, took  the  property  su1)ject  to  at  the  time  of 
purchase.^  The  rights  of  a  reorganization  committee  in 
contracting  with  reference  to  the  plan  of  reorganization 
are  dependent  upon  the  authority  conferred  upjon  it  by 
the  agreement  between  those  participating  in  the  plan.^ 

Where  there  is  a  primary  and  ancillary  receivership 
of  a  corporation  in  two  federal  districts,  a  reorganization 
plan  should  be  approved  by  the  court  in  both  districts 
and  should  be  first  submitted  to  the  court  in  the  district 
where  the  greater  part  of  the  property  of  the  corporation 
is  situated.^ 

A  reorganized  corporation  which  proposes  to  purchase 
the  receivership  property  at  a  sale  should,  of  course,  com- 
ply wath  the  provisions  of  the  statutes  respecting  the 
obtaining  of  a  proper  permit  from  the  corporation  com- 
missioner of  the  particular  state  in  the  same  manner  as 
any  new  corporation  would  be  obliged  to  do.^ 

Where  a  reorganization  committee  agree  to  pay  the 

lowed  to  be  effected  by  means  of  The  above  case  contains  copious 
a  lease  for  a  long  period  of  time,  extracts  from  the  reorganization 
made  by  the  receivers  and  with  agreement  by  which  one  corpora- 
authority  for  the  lessees  to  place  ^^^^  agreed  to  furnish  the  money 
a  mortgage  upon  the  property,  as  ng^essary  to  explore  mining  prop- 
against  the  consent  of  minority  ^ 
stockholders.      Merchants'    Loan, 

etc.,  Co.  V.  Chicago  Rys.  Co.,  158  See,  also,  Guaranty  Trust,  etc., 

Fed    923    86  C.  C.  A.  87.  Co.  v.  International  Steam  Pump 

4  Equitable  Trust  Co.  v.  United  Co.,  231  Fed.  594,  145  C.  C.  A.  480. 
Box  Board  &  Paper  Co.,  220  Fed.  ^,  Primos    Chemical    Co.    v.    Ful- 

714.  ton  Steel  Corp.,  255  Fed.  427. 

5  Titus  v.  United  States  Smelt- 
ing, etc.,  Co.,  240  Fed.  881,  153 
C,  C.  A.   567. 


T  See    Statutes    of    state    which 
controls  the  matter. 
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clcLts  of  tlie  company  on  a  sale  of  the  property  to  its 
principal,  it  is  the  duty  of  the  receiver  to  see  that  they 
are  paid  or  provisions  made  for  their  payment  before 
he  transfers  the  property  under  penalty  of  being  per- 
sonally responsible  for  thein.^ 

If  the  reorganized  company  upon  a  transfer  to  it  of 
the  assets  of  the  old  one  assumed  its  obligations  and 
liabilities,  it  may  be  sued  for  injuries  resulting  from 
negligence  of  its  predecessor.^ 

§  677.  Reorganization  of  Corporation  Which  Has  Become 
Prosperous  While  in  Receivership.  Extent  of  Court 
Control. 

The  case  of  Graselli  Chemical  Co.  v.  Aetna  Explosives 
Co.^  offers  a  very  interesting  situation  both  on  account 
of  the  phenomenal   success   of  the  management  under 


s  Lockport  Felt  Co.  v.  United, 
etc.,  Co.  (N.  J.),  79  Atl.  544. 

9  E.  I.  Du  Pont  de  Nemours  & 
Co.  V.  Smith,  252  Fed.  491,  164  C. 
C.  A.  407. 

1  Graselli  Chemical  Co.  v.  Aetna 
Explosives  Co.,  252  Fed.  456,  164 
C.  C.  A.  380. 

In  the  above  case  Judge  Manton 
said:  "The  order  appointing  the 
receivers  placed  the  corporation 
in  the  custody  and  control  of  the 
court.  It  placed  the  receivers  un- 
der the  admonition,  direction,  and 
guidance  of  the  court.  The  court 
possesses  jurisdiction  over  the 
corporation,  as  well  as  over  the 
property  of  the  corporation,  and 
it  has  complete  power  to  deal 
with  either,  and  it  is  essential 
that  it  should  have,  for  it  could 
not  control  the  property  without 
the  power  to  control  the  corpo- 
ration. The  appointment  of  the 
receiver  supersedes  the  power  of 
the  directors  to  carry  on  the  busi- 


ness of  the  corporation,  and  the 
receivers  take  possession  of  the 
corporation,  its  books,  its  records, 
and  assets.  Indeed,  it  is  often  the 
custom  for  courts  of  equity,  in  an 
order  appointing  the  receiver,  to 
expressly  restrain  the  corporation 
and  its  officers  from  exercising 
any  of  the  privileges  or  franchises 
of  the  corporation  until  the  fur- 
ther order  of  the  court.  The 
court's  power  to  take  from  the 
directors  their  right  to  direct  can 
also,  while  in  control,  restrain  ac- 
tion by  the  stockholders,  when  it 
deems  it  for  the  best  interests  of 
all  concerned  to  do  so. 

"A  court  of  equity's  modes  of 
relief  are  not  fixed  and  rigid.  It 
can  mold  its  remedies  to  meet  the 
conditions  with  which  it  has  to 
deal.  The  jurisdiction  of  equity 
is  the  whole  domain  of  conscience, 
limited  only  by  legislative  enact- 
ment. The  faculty  of  equity  must 
be  energetic,  productive,  and  pro- 
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receivership  and  the  nature  of  the  plan  proposed  out  of 
court  for  a  readjustment  of  its  affairs  by  means  of  a 
stockholders'  meeting.  The  plan  of  readjustment  con- 
templated merely  corporate  action  and  not  any  approval 
by  the  receivership  court.  The  court,  however,  held  that 
during  the  receivership,  it  had  control  over  corporate 
action  which  proposed  to  determine  to  whom  the  prop- 
erty would  pass  upon  a  termination  of  the  receivership 
and  accordingly  restrained  the  stockholders  from  hold- 
ing their  proposed  meeting.  The  proposed  plan  was 
attacked  by  common  stockholders,  who  claimed  that  at  a 
proposed  meeting  of  the  stockholders  a  board  of  direc- 
tors was  to  be  elected  which  would  permit  the  control  of 
the  corporation  to  pass  into  the  hands  of  the  preferred 
stockholders.  The  plan  of  readjustment  did  not  propose 
any  new  capital  nor  was  any  new  capital  required,  but 
did  propose  the  payment  of  bonds,  which  were  largely 


gressive.  But  to  exercise  this 
right  of  the  court  of  equity  there 
must  be  some  show  of  an  injustice 
attempted  or  about  to  be  perpe- 
trated upon  the  petitioners.  Judge 
Ward,  writing  in  Davidson  v. 
American  Blower  Co.,  243  Fed.  167, 
156  C.  C.  A.  33,  announced  that 
the  court  of  equity  had  the  power 
in  the  proper  case  'to  deprive 
stockholders  holding  a  majority  of 
the  stock  from  voting  it,  and  to  turn 
over  the  control  of  a  corporation 
to  the  minority  stockholders."  In 
Lehigh  Coal  &  Navigation  Co.  v. 
Central  R.  R.  Co.,  35  N.  J.  Eq. 
349,  an  insolvent  corporation  in 
the  hands  of  the  court,  with  its 
railroad  operated  by  a  receiver, 
refused  to  hold  a  meeting  of  the 
stockholders.  A  petition  was  ad- 
dressed to  the  court  to  direct  such 
a  meeting,  which  the  court  denied 
in   the   following  language: 


"  'The  affairs  of  the  company 
had  for  many  years  been  in  the 
hands  of  this  court.  There  had 
been  no  election  of  directors  by 
the  stockholders  since  the  insol- 
vency was  declared.  The  existing 
board  disputed  the  power  of  the 
stockholders  to  hold  the  election. 
The  proceeding  was  under  a  pre- 
vision of  the  law,  the  applicability 
of  which  to  an  insolvent  company, 
whose  affairs  were  under  the  man- 
agement of  the  court,  was  denied. 
It  was  quite  evident  that  the 
election,  if  held  under  the  circum- 
stances, would  be  subject  to  im- 
putations of  surprise  and  unfair- 
ness, and  to  questions  as  to  its 
validity,  which  would  lead  to  liti- 
gation or  induce  this  court  to  re- 
fuse to  recognize  it  as  a  just  and 
proper  expression  of  the  choice 
of  the  stockholders.  Hence,  it 
was  not  permitted  to  take  place.' 


SALES    OF    RECEIVERSHIP    PROPERTY. 


1853 


held  by  preferred  stockholders,  at  a  much  earlier  date 
than  their  maturity,  and  also  a  plan  for  the  retirement  of 
the  preferred  stock  and  a  voting  trust  on  the  part  of  the 
common  stockholders.  The  gist  of  the  decision  of  the 
court  was  that  pending  the  receivership,  it  had  the  right 
to  determine  when  and  under  what  circumstances  cor- 
porate meetings  may  be  had  which  may  tend  to  embarrass 
the  receivership  court  or  prevent  it  from  restoring  the 
property  to  those  from  whom  it  received  it. 


"In  this  court,  the  appellees, 
large  common  stockholders,  have 
attacked  the  merits  of  the  read- 
justment plan,  and,  we  believe, 
Avith  just  cause.  In  the  absence  of 
power  created  by  legislation  in 
this  country,  the  federal  judges, 
pitting  in  courts  of  equity,  have 
endeavored  to  secure  to  the  rights 
of  those  interested,  including  the 
stockholders,  at  the  time  of  read- 
justment of  large  corporations,  a 
protection  to  meet  the  needs  of 
the  occasion.  Changing  times,  with 
change  in  economic  needs,  require 
the  courts  of  equity  to  mold  reme- 
dies to  meet  the  conditions  with 
which  they  have  to  deal.  In 
railroad  foreclosure  suits,  where 
plans  of  reorganization  were  pro- 
posed, the  federal  courts  have 
exercised  the  right  of  approval  or 
disapproval. — Fearon  v.  Bankers' 
Trust  Co..  2.38  Fed  83,  151  C.  C.  A. 
159;  Guaranty  Trust  Co.  v.  Mis- 
souri Pac.  Ry.  Co.,  238  Fed.  812. 


.  .  .  So  long  as  the  suit  con- 
tinues, the  corporation  and  the 
res  are  in  the  possession  of  the 
District  Court;  the  court  having 
the  power  as  an  incident  thereto, 
and  as  ancillary  to  its  proceed- 
ings, to  determine  when  and 
under  what  circumstances  an 
election  may  be  held  which  will 
determine  what  persons  will 
receive  the  property  from  the 
corporation  and  control  the  prop- 
erty upon  the  discharge  of  the 
receivers." 

In  the  above  case  a  concurring 
opinion  was  filed  by  Judge  Rogers, 
who  did  not  think  it  necessary  to 
consider  the  merits  of  the  pro- 
posed readjustment,  while  a 
vigorous  dissenting  opinion  was 
filed  by  Judge  Ward,  who  took 
the  position  that  the  proposed  cor- 
porate action  and  plan  was  out- 
side of  the  domain  of  the  court 
because  no  order  of  court  was 
necessary  for  its  execution. 


CHAPTER  XXIII. 

TAXATION    OF    PROPERTY'    TXDER    RECEIVERSHIP. 

§  678.     General  Rule  Concerning  the  Taxing  of  Property  Under 
a  Receivership. 

''It  is  tlie  imperative  duty  of  the  court  to  recognize  as 
paramount  and  enforce  with  promptness  and  vigor  the 
just  claims  of  tlie  authorities  for  the  prescribed  contribu- 
tions to  state  and  municipal  revenue."^  The  foregoing 
quotation  from  an  opinion  of  the  United  States  Supreme 
Court  states  a  principle,  contrary  to  that  prevailing  under 
the  common  law  with  reference  to  the  taxation  of  property 
in  custodia  legis,  recognized  by  courts  with  practical 
unanimity  under  tlie  present  day  modes  of  taxation,  wliich 
are  established  and  regulated  entirely  by  constitutional 
and  statutory  enactments.  The  force  of  the  principle  is 
set  forth  by  the  Supreme  Court  of  Missouri,  in  a  case  in 
which  the  payment  of  taxes  was  opposed  on  the  ground 
that  the  demand  had  been  presented  to  the  court  after 
the  date  appointed  by  the  court  for  the  filing  of  claims 
and  at  a  time  when,  if  an  ordinary  claim  had  been  filed, 
it  would  have  been  barred  under  the  general  rule  govern- 
ing that  matter  in  receivership  cases.  The  court  said: 
''The  ordinary  revenue  officers  of  the  state  being  deprived 
of  the  ordinary  means  of  securing  the  state's  revenue 
from  the  fund  in  the  custody  of  the  court,  the  duty  de- 
volved upon  the  court  to  be  satisfied,  and  the  receiver  to 
see  that  the  taxes  due  the  state  were  paid  before  the 
estate  was  distributed  to  other  creditors;  and  we  can 
conceive  of  no  scheme  of  administration  that  the  court 
could  properly  adopt  by  which  the  state's  demand  could 
be  reduced  to  the  level  of  an  ordinary  debt  and  be  cut  off 

1  Ex  parte  Tyler,  149  U.  S.  187,  13  Sup.  Ct.  Rep.  791,  37  L.  Ed.  696. 

(  1854  ) 
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unless  presented  to  the  court  for  allowance  within  a 
given  time."-  The  same  principle  is  expressed,  from  a 
somewhat  different  point  of  view  as  follows :  ' '  The  ap- 
pointment of  a  receiver  by  a  court  does  not  destroy  the 
entity  of  a  corporation.  It  yet  remains  w^ith  corporate 
power  at  least  for  the  purpose  of  winding  up  the  business 
of  the  concern,  for  it  is  corporation  business  always  that 
the  receiver  transacts.  All  property  being  taxable,  and 
corporations  being  liable  to  taxation,  it  is  inconceivable 
that  a  suit  in  chancery  and  the  appointment  of  a  receiver 
by  operation  of  law  withdraws  the  property  from  the 
power  of  assessment  and  taxation.  Nor  was  it  necessary 
that  the  receiver  should,  eo  nomine,  be  designated  as  a 
person  subject  to  assessment  and  taxation.  He  is  but  an 
arm  of  the  court  in  the  management  of  the  corporation 
property,  whether  it  be  as  a  going  concern  or  in  process  of 
dissolution,  and  the  court  holds  the  property  subject  to  all 
the  burdens  and  limitations  to  which  the  corporation 
itself  was  subject  under  the  law,  and  one  of  these  is  the 
liability  to  taxation  as  a  natural  person."^ 

In  accordance  with  this  principle  it  has  been  held  that 
the  payment  of  taxes  is  not  a  diversion  of  income  as 
against  statutorily  preferred  labor  claimants  so  as  to 
entitle  them  to  be  paid  out  of  the  proceeds  of  the  corpus 
of  the  estate  as  against  the  mortgagee  ;*  that  the  fact  that 
the  funds  of  the  estate  will  not  permit  the  receiver  to 
continue  the  business  if  he  pays  taxes,  is  not  a  sufficient 
reason  for  not  pajdng  taxes  f  that,  when  a  mortgagee 
pays  the  taxes,  he  is  subrogated  to  the  rights  of  a  tax  col- 
lector who,  by  statute,  is  authorized  to  have  the  taxes 
paid  as  a  first  lien  out  of  the  estate  f  that  money  for  pay- 
ing the  taxes  may  be  raised  by  the  issuance  and  sale  of 

2  Greeley  v.  Provident  Sav.  G.  N.  Ry.  Co.,  237  Fed.  921,  150 
Bank,  98  Mo.  458,  11  S.  W.  980.  C.  C.  A.  571. 

3  Coy  V.  Title  Guarantee  &  T.  r.  Treasurer  of  Athens  County  v. 
Co.,  212  Fed.  520.  Dale,  60  Ohio  St.  180,  53  N.  E.  958. 

4  Texas    "^o.   v.   International    &  c  Equitable    Trust    Co.    of    New 
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receiver's    certificates'    or   by   a    sale    of   some    of   tlie 
property.^ 

The  foreg-oing  principles  have  been  adopted  by  equity 
courts  without  the  direct  aid  of  statutes,  but  in  some 
jurisdictions  it  has  received  statutory  expression,  such 
statutes  not  only  providing  that  property  in  the  hands  of 
receivers  shall  be  taxable  but  also,  generally,  giving  the 
claim  for  taxes  a  superior  rank  in  the  distribution  of  the 
estate.^ 

§  679.     Distinction  Between  Taxation  of  Personal  Property  and 
Realty. 

It  has  been  principally  in  regard  to  the  payment  of 
taxes  on  personal  property  that  courts  have  found  it 
necessary  to  express  themselves  thus  strongly  as  to  the 
duty  of  the  receiver  to  pay  taxes  upon  property  in  his 
custod}^  Usually  by  statute,  taxes  upon  realty  are  made 
a  debt  against  the  property  itself  and  are  given  a  para- 
mount lien  for  their  enforcement,  so  that  the  government 
is  able  to  recover  taxes  assessed  against  such  property 
regardless  of  changes  in  ownership  or  possession  and  the 
conflict  regarding  the  payment  of  realty  taxes  in  receiver- 
ship cases  has  usually  been  as  to  which  of  various  classes 
of  creditors  should  pay  them.  On  the  other  hand,  taxes 
upon  personal  property  are  usually,  if  considered  in  the 
nature  of  a  debt  at  all,  regarded  as  a  personal  debt  of  the 

York    V.    Kelsey,    209    Mass.    416,  C.   C.   A.   186;    Hamilton  v.  David 

Ann.  Cas.  1912B,  750,  95  N.  E.  850.  C.  Beggs   Co.,  171  Fed.   157;    City 

7  Union  T.  Co.  v.  Illinois  M.  R.  of  Los  Angeles  v.  Los  Angeles 
Co.,  117  U.  S.  434,  6  Sup.  Ct.  Rep.  City  Water  Co.,  137  Cal.  699,  70 
809,  29  L.  Ed.  963;  Central  T.  Co.  Pac.  770;  Equitable  Trust  Co.  of 
V.  Tappan,  25  N.  Y.  St.  Rep.  635,  N.  Y.  v.  Kelsey,  209  Mass.  416, 
6  N.  Y.  Supp.  918.  Ann.  Cas.  1912B,  750,  95  N.  E.  850; 

8  Ledoux  V.  La  Bee,  83  Fed.  761;  Stratford  v.  Franklin  Paper  Mills 
Virginia  T.  &  C.  Steel  &  L  Co.  v.  Co.,    257    Pa.    163,    101    Atl.    349; 
Bristol  L.  Co.,  88  Fed.  134.  Taylor     v.     Sutherlin-Meade     To- 
il Union  Trust  Co.  v.  Great  East-  bacco  Co.,  107  Va.  787,  14  L.  R.  A. 

ern  Lumber  Co.,  248  Fed.  46,  160       (N.  S.)  1135,  60  S.  E.  132. 
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owner  and  if  a  lien  on  property  for  their  payment  is 
•created  it  usually  attaches  at  a  time  somewhat  subsequent 
to  the  date  when  the  tax  becomes  payable,  is  not  superior 
to  contract  liens  created  at  a  time  when  the  property  is 
free  from  a  lien  for  taxes,  and  attaches  not  to  any  specific 
property  but  to  all  personal  property  of  the  person  taxed. 
Through  timely  changes  in  ownership  or  possession  the 
government  might  lose  its  claim  entirely  and  the  occa- 
sions for  the  expression  of  the  courts'  opinion  on  the 
question  have  thus  arisen  through  attempts  of  those 
interested  in  the  estates  to  avoid  the  payment  of  taxes 
altogether. 

An  illustrative  instance  of  the  usual  argument  against 
the  payment  of  personal  property  taxes  and  of  the  judi- 
cial answer  thereto  is  found  in  an  opinion  of  the  federal 
Circuit  Court  of  Appeals  of  the  Ninth  Circuit,^  in  which 
the  court  said:  ''The  receiver's  answer  alleges:  That 
'as  matter  of  law,  on  and  after  the  6th  day  of  November, 
1907  [the  date  of  the  appointment],  no  property  or  funds 
or  assets  of  the  Title  Guarantee  &  Trust  Company  were 
assessed  as  such  to  the  Title  Guarantee  &  Trust  Com- 
pany; that  the  same  were  on  that  date,  and  ever  since 
have  been,  and  are  now,  i)i  custodia  legis;  and  that  the 
Title  Guarantee  &  Trust  Company,  under  a  bill  of  com- 
plaint in  this  court,  was  then  in  liquidation  and  being- 
wound  up.' 

"The  appellant's  counsel  thus  states  'the  single  im- 
portant and  pertinent  question'  presented  by  the  appeal: 
"'Whether  under  the  laws  of  the  state  of  Oregon, 
prior  to  the  amendment  of  1913,  a  personal  property  tax 
assessment  in  the  name  of  a  defunct  corporation,  through 
merely  placing  its  name  upon  the  tax  roll,  after  it  had 
ceased  business,  and  after  all  of  its  property  of  every 
kind  had  been  surrendered  to  its  creditors,  and  while  said 

1  Coy  V.  Title  Guarantee  &  Trust  Co.,  220  Fed.  90,   L.  R.  A.  1915F, 
:211,  135  C.  C.  A.  G58. 
II  Rec— 117 
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property  was  being  administered  and  distributed  through 
and  by  a  court  and  receiver,  can  be  made  and  enforced, 
with  penalties  and  interest,  after  several  years'  delay, 
by  an  intervention  in  the  receivership  cause,  prosecuted 
by  the  authorities  as  a  preferred  lien  or  claim,  or  by 
indebitatus  assumpsit,  when  the  laws  of  the  state  at  the 
time  of  intervention  do  not  provide  for  such  cases,  and 
the  Supreme  Court  of  the  state  has  expressly  denied  such 
a  tax  to  be  either  a  lien  or  a  debt,  and  declared  equity 
courts  without  power  to  render  judgment  therefor.' 

"We  regard  it  as  wholly  unimportant  that  under  the 
laws  of  Oregon  taxes  levied  upon  personal  property  do 
not  constitute  a  lien  thereon,  nor  a  'debt,'  The  statutes 
of  that  state  do  declare  the  personal  property  of  every 
individual  liable  to  taxation,  and  that  like  property  of 
every  private  corporation  is  likewise  liable,  and  shall  be 
assessed  in  the  name  of  such  corporation  in  the  county 
where  its  principal  place  of  business  is,  unless  otherwise 
specially  provided  by  law,  and  require,  among  other 
things,  the  assessor  to  put  down  on  his  roll  the  names  of 
all  persons  assessable  in  his  county,  and  among  other 
property  the  personal  property  owned  by  or  taxable  to 
such  person.     Lord's  Oregon  Laws,  §§  3560,  3563,  3593. 

"It  is  too  clear  for  argument  that  the  appointment  of 
a  receiver  and  the  taking  of  property  into  the  hands  of 
the  court  through  its  officer  does  not  withdraw  it  from 
taxation.  It  renuiins  subject  to  assessment  and  to  the 
payment  of  all  legal  taxes  thereon  while  in  custodia  legis, 
to  the  same  extent  as  it  was  while  in  the  possession  of  the 
owner.  And  whether  or  not  such  taxes  be  a  lien  or  a  debt 
by  the  laws  of  the  government  within  whose  jurisdiction 
the  property  is  situated,  such  taxes  are  and  should  be 
regarded  by  the  courts  as  a  preferred  and  paramount 
claim  over  all  other  claims,  for  they  are  essential  to  the 
existence  and  maintenance  of  the  very  government  under 
which  the  proj^erty  is  acquired  and  protected." 


TAXATION    UNDER    RECEIVERSHIP. 


1859 


Against  practically  the  same  argument  ami  in  the  face 
of  somewhat  conflicting  decisions  of  the  state  courts  on 
the  question  as  to  whether  or  not  personal  property  taxes 
were  in  the  nature  of  a  debt  and  supported  by  a  lien  upon 
property  the  Circuit  Court  of  Appeals  of  the  Sixth  Cir- 
cuit has  said  :- 

''It  is  not  claimed  that  the  taxes  are  unjust  or  in  any 
way  inequitable.  Under  these  conditions,  and  even  if  it 
were  to  be  assumed  that  the  taxes  had  not  become  a  lien 
against  the  property,  or  that,  through  the  mistake  of  the 
assessing  officers,  no  enforceable  debt  against  the  re- 
ceivers had  arisen,  a  due  regard  for  the  rightful  burdens 
of  all  citizens  and  residents  toward  the  state  government, 
and  a  due  recognition  of  benefits  received  should  impel 
a  federal  court  to  direct  its  receiver  to  make  payment. 
Such  payment,  in  the  absence  of  a  meritorious  objection 
to  the  tax,  we  regard  as  the  receiver 's  clear  duty. '  '^ 


2  Bear  River  Paper  &  Bag  Co. 
V.  City  of  Petoskey,  241  Fed.  53. 

3  Midland  Guaranty  &  T.  Co.  v. 
Douglas  County,  217  Fed.  358,  133 
C.  C.  A.  274. 

For  similar  rulings  see:  First 
National  Bank  v.  Ewing,  103  Fed. 
195,  43  C.  C.  A.  150;  George  v.  St. 
Louis  Cable  &  W.  Ry.  Co.,  44  Fed. 
117;  Wiswall  v.  Kunz,  173  111.  110, 
50  N.  E.  184;  Atwood  v.  Knowl- 
son,  91  111.  App.  265;  Greeley  v. 
Provident  Savings  Bank,  98  Mo. 
458,  11  S.  W.  980;  Mixter  v.  Mo- 
hawk Clothing  Co.,  155  N.  Y.  Supp. 
647;  Newman  v.  Van  Nortwick,  95 
Wash.  489,  164  Pac.  61. 

In  an  action  brought  to  contest 
the  validity  of  water  rates  estab- 
lished by  municipal  authorities, 
and  during  the  pendency  of  which 
the  water  company  was  permitted 
to  collect  rates  in  excess  of  those 


being  contested  on  condition  that 
the  excessive  collections  should  be 
placed  in  various  banks  to  await 
the  outcome  of  the  litigation,  it 
was  held  that,  under  a  statute 
providing  that  "money  and  prop-* 
erty  in  litigation  in  possession 
of  a  county  treasurer,  of  a  court, 
county  clerk,  or  receiver,  must 
be  assessed  to  such  treasurer, 
clerk,  or  receiver,  and  the  taxes  be 
paid  thereon  under  the  direction 
of  the  court,"  the  moneys  in  said 
banks  were  subject  to  taxation, 
the  banks  being  receivers,  the 
money  being  the  real  subject  of 
the  litigation,  and  various  irregu- 
larities in  the  assessment,  includ- 
ing the  naming  erroneously  of  one 
of  the  banks,  being  held  immate- 
rial. Spring  V.  W.  Co.  v.  C.  &  C. 
of  San  Francisco,  140  C.  C.  A.  209. 
See,  also,  as  regards  this  same 
statute,  225  Fed.  728;   City  of  Los 
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Under  tliis  principle  it  has  been  held  that  personal 
property  in  the  hands  of  a  receiver  is  subject  to  taxation 
irrespective  of  the  question  as  to  whether  or  not  the  par- 
ties beneficially  interested  in  the  property  are  residents 
of  the  state."* 

*'The  courts  of  the  United  States  have  always  recog- 
nized the  importance  of  leaving  the  powers  of  the  state 


Angeles  v.  Los  Angeles  City  Wa- 
ter Co.,  137  Cal.  699,  70  Pac.  770. 

In  Edgecombe  County  v.Walston, 
174  N.  C.  55,  93  S.  E.  460,  and 
Town  of  Tarboro  v.  Walston,  174 
N.  C.  75,  93  S.  E.  461,  It  was  held 
that  where  the  proceeds  of  a  fore- 
closure sale  by  a  receiver  had  been 
placed,  pending  distribution,  in  the 
custody  of  the  clerk  of  the  court, 
the  funds  were  properly  listed  by 
the  clerk  for  taxation,  the  funds 
standing  in  place  of  the  property 
and  it  being  in  the  power  of  those 
holding  mortgage  notes  and  being 
entitled  to  share  in  the  funds  to 
protect  themselves  against  double 
taxation  by  listing  the  notes  at 
their  actual  value. 

In  Midland  G.  &  T.  Co.  v.  Doug- 
las County,  217  Fed.  358,  133  C.  C. 
A.  274,  the  court,  in  ordering  taxes 
upon  railroad  property  to  be  paid 
out  of  the  proceeds  of  a  foreclo- 
sure sale  ahead  of  the  mortgage, 
reasoned  as  follows:  "The  stat- 
ute has  not  been  construed  as  to 
whether  this  section  means  that 
railroads  in  the  hands  of  receivers 
shall  be  assessed  to  the  receivers 
as  owners,  and  there  is  nothing  in 
this  case  to  show  how  this  railroad 
was  in  fact  assessed  for  1913, 
whether  to  the  railroad  company 
or  to  the  receiver.  If  the  railroad 
was  legally  assessed  to  the  re- 
ceiver as  owned,  as  this  was  a 
tax  on  personal  property,  it  was 


not  only  a  lien  upon  all  personal 
property  of  the  receiver  as  such, 
but  was  a  personal  claim  against 
him  as  receiver. 

"It  is  conceded  that  the  railroad, 
having  been  sold  before  November 
1st,  was  free  of  the  lien  of  the 
taxes  for  that  year;  and  as  the 
railroad  company  is  hopelessly  in- 
solvent, if  the  railroad  was  as- 
sessed to  the  railroad  company, 
the  entire  taxes  must  be  lost  to 
the  counties,  unless  they  are  col- 
lectible from  the  receiver  under 
some  of  the  provisions  of  the  stat- 
ute referred  to.  W^e  conclude  that 
they    were    so    collectible." 

■i  Walters  v.  Railroad  Co.,  68 
Fed.  1002;  Ex  parte  Chamberlain, 
55  Fed.  704;  Baldwin  v.  State,  89 
Md.  587,  43  Atl.  857. 

A  claim  of  non-residents  to  dis- 
tributive shares  of  property  on 
final  settlement  did  not  prevent 
the  taxation  of  funds  in  the  hands 
of  a  receiver  of  a  mutual  benefit 
assessment  society  organized  un- 
der the  laws  of  the  state,  as  prop- 
erty within  its  jurisdiction,  al- 
though the  funds  had  been  col- 
lected in  other  states  in  which  the 
company  also  did  business,  and 
turned  over  by  order  of  the  courts 
of  those  states  to  the  receiver, 
with  the  understanding  that  all 
holders  of  certificates  in  the  dif- 
ferent states  should  be  ratably 
paid  on  final  settlement.    Schmidt 
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in  respect  to  taxation  unimpairod";^  and  accordingly  we 
find  state  courts  much  more  likely  than  federal  courts,  in 
receivership  cases,  to  lean  toward  a  strict  interpretation 
of  taxation  statutes  and  to  give  Aveight  to  technical  re- 
quirements concerning  the  assessment  and  other  prelim- 
inaries to  establishing  a  claim  for  taxes.  It  has  been 
held  that  an  assessment  to  a  receiver  who  has  not  title 
either  by  statutory  provision  or  assigimient  is  void;*^ 
property  in  the  hands  of  a  receiver  is  not  assessable 
under  a  statute  authorizing  the  taxing  of  property  held 
by  assignees  in  bankruptcy,  insolvency,  or  for  the  benefit 
of  creditors ;'  under  a  statute  imposing  taxes  against  a 
person  for  personal  property  only  for  the  excess  of  the 
value  of  the  property  over  the  owner's  liabilities  the 
property  of  a  corporation  in  receivership  is  not  subject 
to  taxation  ;'^  personal  property  taxes  may  not  be  paid 
by  a  receiver  as  against  prior  liens  attaching  to  the 
property.^ 

Taxes  levied  during  the  receivership  and  such  as  con- 
stitute a  lien  upon  property  when  it  passes  into  a  receiv- 
ership rank  as  expenses  of  the  receiver  and  are  paid 
next  after  the  expenses  of  the  proceeding. ^^    If  however 

V.    Failey,    148    Ind.    150,    and    37  Mich.  584,  94  N.  W.  8;   Schenck  v. 

L.  R.  A.  442,  47  N.  E.  326.  Consumers'    Coal    Co.    (N.   Y.),   26 

5  Ex  parte  Tyler,  149  U.  S.  187, 13  Abb.  N.  C.  356,  14  N.  Y.  Supp.  343 
Sup.  Ct.  Rep.  791,  37  L.  Ed.  696.  (statutory    liens    for    wages,    etc., 

6  Dallas  County  v.  Boyd,  138  may  have  precedence  over  taxes) ; 
Iowa  583,  17  L.  R.  A.  (N.  S.)  1220,  Wise  v.  Wise  Co.,  153  N.  Y.  507,  47 
116  N.  W.  700;   City  Nat.  Bank  v.  N.  E.  788. 

Charles  Baker  Co.,   180  Mass.   40,  lo  Atkinson    &    Co.    v.    Aldrich- 

61  N.  E.  223;    Lucking  v.   Ballan-  Clisbee  Co.,  248  Fed.  134;    Ferris 

tyne,  132  Mich.  584,  94  N.  W.  8;  v.  Van  Ingen,  110  Ga.  102,  35  S.  E. 

Thompson  v.  Evans,   2  Tenn.   Ch.  347;  Stewart  v.  McDonald,  147  Ga. 

App.  61.  158,  93  S.  E.  86;   Union  Trust  Co. 

V  City     Nat.     Bank    v.     Charles  v.   AVeber,    96   m.    346;    Mixter    v. 

Baker  Co.,  180  Mass.  40,  61  N.  E.  Mohawk    Clothing   Co.,   155   N.   Y. 

223.  Supp.   647. 

8  City   of    Detroit  v.   Hertz,    184  Where   the   receiver   takes   into 

Mich.  512,  151  N.  W.  564.  his    possession   personal    property 

y  Lucking     v.     Ballantyne,     132  subject  to  the   lien   of  taxes   pre- 
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taxes  have  been  levied  prior  to  the  receivership  and  the 
authorities  have  not  taken  the  steps  necessary  to  acquire 
a  lien  upon  the  property  for  the  payment  of  the  taxes, 
they  usually  rank  as  unsecured  claims  against  the  estate 
and  are  paid  accordingly,^*^ 

§  680.     General  Rule  Regarding  Corporation  Franchise  Taxes. 

While,  as  shown  above,  there  is  practical  unanimity  of 
opinion  among  the  courts  in  receivership  cases  concern- 
ing the  right  of  government  authorities  to  recover  taxes 
duly  levied  upon  property  of  the  estate,  the  situation  is 
quite  different  concerning  what  are  usually  called  fran- 
chise, or  excise,  taxes  levied  upon  a  corporation.  The 
courts  are  practically  agreed  as  to  the  nature  of  these 
taxes.  The  corporation  tax  provided  for  in  the  United 
States  statute  of  1909  (Act  of  Aug.  5,  1909,  §  38,  36  Stat. 
at  L.,  chap.  6)  was  described  by  the  Supreme  Court  as 
follows:  "It  is  .  .  .  apparent,  giving  all  the  words 
of  the  statute  effect,  that  the  tax  is  imposed  not  upon  the 
franchises  of  the  corporation,  irrespective  of  their  use 
in  business,  nor  upon  the  property  of  the  corporation, 
but  upon  the  doing  of  corporate  .  .  .  business,  and 
with  respect  to  the  carrying  on  thereof;  .  .  .  that 
is,  when  imposed  in  this  manner,  it  is  a  tax  upon  the 
doing  of  business  with  the  advantages  which  inhere  in 

viously  assessed,  a  municipality  to  upon  the  title,  the  receiver  is  a 
which  the  taxes  are  due  may  in-  proper  party  and  the  court  should 
tervene  in  the  receivership  and  upon  application  direct  that  he  be 
establish  its  preferential  claim  to  made  a  party.  In  such  circum- 
the  property.      Duryee  v.  United      stances    the    owner   of   the    prop- 

erty  may  make  a  statutory  tender 


States,  etc.,  Co.,  55  N.  J.  Eq.  311, 
37  Atl.  155. 


of  the  taxes  in  order  to  save  the 
property  from  sale.     Headman  v. 
It  is  the  duty  of  the  receiver  to      go^rd  of  Com'rs  (N.  C),  98  S.  E. 
pay    the    taxes    assessed    against      776. 

realty  in  possession  but  if  the  re-  11  Atkinson    &    Co.    v.    Aldrich- 

ceiver  neglect  to  pay  the  taxes  in  Clisbee  Co.,  248  Fed.  134;  Jackson 
a  suit  by  the  owners  of  the  land  Coal  &  Coke  Co.  v.  Phillips  Line, 
to  cancel   a  tax   deed  as   a   cloud      114  Va.  40,  75  S.  E.  681. 
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tlie  peculiarities  of  corporate  .  .  .  organization  of 
tlie  character  described. '  '^  This  is  the  generally  accepted 
view  of  similar  taxes.-  It  is  not  a  tax  upon  property 
though  the  amount  of  the  capital  stock,  or  the  extent  of 
the  business  transacted  may  properly  afford  the  means  of 
computing  the  amount  of  the  tax.^  The  courts  are  agreed 
also  that  if  such  a  tax  has  accrued  prior  to  the  receiver- 
ship it  should  be  paid,  with  such  priority  over  other 
claims  as  the  statute  may  accord  it.^  Beyond  these  two 
propositions  we  find  a  divergence  of  opinion. 

§  681.     Franchise  Taxes  Where  Receiver  Does  Not  Conduct  the 
Business  of  the  Corporation. 

In  several  jurisdictions  it  is  held,  in  cases  of  insurance 
companies,  savings  banks,  and  the  like,  in  which  the  re- 
ceiver, as  a  general  rule,  is  not  permitted  to  continue  the 
business  of  the  corporation  and  his  duties  are  confined 
simply  to  winding  up  its  affairs,  the  franchise  tax  is  not 

1  Flint  V.  stone  Tracy  Co.,  220  110  N.  Y.  250,  1  L.  R.  A.  260,  18 
U.  S.  107,  Ann.  Cas.  1912B,  1312,  N.  E.  92;  People  v.  Home  Ins.  Co., 
31  Sup.  Ct.  Rep.  342,  55  L.  Ed.  92  N.  Y.  328;  Southern  Gum  Co. 
389;  McCoach  v.  Minehill,  228  v.  Laylin,  66  Ohio  St.  578,  64 
U.   S.    295,   33    Sup.   Ct.   Rep.    419,  ^-  ^-  ^•^'*- 

57  L    Ed    842  ^  ^*^*^    ^^    °^*°    ^-    Harris,    229 

^    ■       ."         \     ,  ,,  ,  Fed.  892,  144  C.  C.  A.  174  (Such  a 

2  Provident    Inst.    v.    Massachu-      t„^.      ^.i,        .  ^     ,  . 

tax,     though     measured     by     the 

setts,  6  Wall.  (U.  S.)  611,  18  L.  Ed.  ^^,^^^^    ^j    outstanding    stock     is 

907;  U.  S.  V.  Whitridge,  231  U.  S.  not  a  tax  on  the  stoclv,  since  the 

144,  34  Sup.  Ct.  Rep.  24,  58  L.  Ed.  stoclv  is  owned  by  the  stockhold- 

159;  U.  S.  V.  Philadelphia  B.  &  W.  ers) ;  Commonwealth  v.  Lancaster 

R.    Co.,    262    Fed.    188;     Bright    v.  Savings     Bank,      123      Mass.      493 

State  of  Arkansas,   249   Fed.   950,  (Average  amount  of  deposits  in  a 

162  C.  C.  A.  148;   State  of  Ohio  v.  savings    bank   during    six    months 

Clum,  229   Fed.   892,  144  C.  C.   A.  prior  to  a  certain  day);   Common- 

174;  Kansas  City,  Ft.  S.  &  M.  Ry.  wealth    v.     People's     Five     Cents 

Co.  V.   Sessions,  95  Kan.  261,  147  S.  B.,  5  Allen    (Mass.)    428. 

Pac.     791;     Johnson     v.     Johnson  4  State    of   Ohio    v.    Harris,    229 

Bros.,     108     Me.     272,     Ann.     Cas.  Fed.  892,  144  C.  C.  A.  174;   Insur- 

1913A,   1303,   80  Atl.   741;    Central  ance    Com'r   v.    Commercial    M.    I. 

T.  Co.  v.  N.  Y.  City  &  N.  R.  Co.,  Co.,  20  R.  I.  7,  36  Atl.  930. 
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to  be  paid,^  Sometimes  tliis  decision  is  based  on  tlie  prin- 
ciple, applicable  to  other  sorts  of  claims,  that  a  claim  is 
not  provable  in  a  receivership  proceeding  if  it  accrues 
after  the  time  as  of  which  all  equities  are  to  be  deter- 
mined." The  argument  generally  employed  in  its  favor 
has  been  stated  as  follows:  ''Being  a  tax  upon  the  privi- 
lege of  transacting  a  particular  business,  it  would  seem 
necessarily  to  follow  that  if,  at  the  time  when  the  tax  is  to 
be  assessed  and  is  declared  to  accrue,  the  corporation  has, 
for  the  purpose  of  transacting  its  business,  practically 
ceased  to  exist  and  can  no  longer  enjoy  the  privilege  then 
no  tax  is  to  be  exacted."^ 

The  force  of  this  reasoning  is  illustrated  by  the  fact 
that  in  a  case  in  which,  though  a  receiver  was  not  ap- 
pointed, a  bank  was  enjoined  from  transacting  any  busi- 
ness, it  was  held  that  the  bank  was  not  subject  to  the 
franchise  tax,"*  while  in  a  case  in  wdiicli  the  bank  was 
placed  under  a  limited  temporary  injunction  but  allowed 
to  conduct,  through  its  own  officers,  many  important 
phases  of  its  business  with  the  hope  that  it  might  recover 
from  a  temporary  embarrassment  it  was  held  that  the 
franchise  tax  should  be  paid.^  For  a  similar  reason  it 
was  held  that,  in  the  case  of  an  ordinary  business  corpo- 
ration, in  which  as  a  matter  of  fact  the  receiver  did  not 
conduct  the  business  of  the  corporation,  the  state  was 
not  entitled  to  a  franchise  tax  from  the  receiver.** 

1  Johnson  v.  Johnson  Bros.,  108  3  Commonwealth    v.     Lancaster 

Me.  272,  Ann.  Cas.  1913A,  1303,  80  Savings  B.,  supra. 

Atl.  741 ;  Johnson  v.  Monson  Con-  4  Commonwealth    v.    Barnstable 

sol.  Slate  Co.,  108  Me.  296,  80  Atl.  Savings  B.,  126  Mass.  526. 

750;    Commonwealth  v.  Lancaster  5  Greenfield    S.    B.    v.    Common 

S.    Bank,    123    Mass.    493;    In    re  wealth,  211  Mass.  207,  97  N.  E.  927. 

United  Mut.  Fire  Ins.  Co.,  22  R.  I.  6  Keeney  v.  Dominion  Coal  Co., 

108,    46   Atl.    273;    State    v.   Brad-  225  Fed.  625  (Its  right  to  be  a  cor- 

ford  Sav.  B.  and  T.  Co.,  71  Vt.  234,  poration  to  do  an  authorized  busl- 

44  Atl.  349.  ness  is  no  longer  worth  anything 

■2  Re  United  Mut.  Fire  Ins.  Co.,  to  it,  its  stockholders,  or  its  cred- 

supra.  itors) ;    State   of   Ohio  v.    Harris, 
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On  tlie  otlier  hand,  the  courts  of  New  Jersey  have  held 
that  in  cases  in  which  receivers  are  appointed  over  corpo- 
rations on  the  ground  of  insolvenc}^  and  to  wind  up  their 
affairs,  the  tax  should  be  paid,  unless  the  corporations 
have  actually  been  dissolved.^  Federal  courts,  following 
the  precedent  of  the  state  court  decisions,  have  ruled  the 
same  w^ay  in  regard  to  New  Jersey  corporations  over 
Avhoni  receivers  have  been  appointed  by  courts  having 
jurisdiction  within  the  state. ^  In  reaching  this  conclusion 
the  New  Jersey  courts  have  held  a  different  view  of  the 
general  nature,  or  character,  of  corporation  franchise 
taxes  from  that  stated  above  as  being  the  view  generally 
held  by  courts.  The  argument  supporting  the  New 
Jersey  view  has  been  stated  as  follows:  ''It  is  not, 
strictly  speaking,  a  tax  at  all ;  nor  has  it  the  elements  of 
one.  It  is  in  reality  an  arbitrary  imposition  laid  upon 
the  corporation  without  regard  to  the  value  of  its  prop- 
erty or  of  its  franchises  and  without  regard  to  whether 
it  exercises  the  latter  or  not,  solely  as  a  condition  of  its 
continued  existence.     .     .     .     The  sole  test,  in  determin- 

229    Fed.    892,    144    C.    C.    A.    174  ileges  and  franchises  is  limited  'to 

(Affirming    Keeney    v.    Dominion  the  reasonable  value  of  the  priv- 

Coal  Co.,  supra).  ilege  or  franchise  conferred  origi- 

In  this  case  the  lower  court  also  nally    or    to    its    continued    value 

argued    that   a   franchise    tax   im-  from    year   to   year.'     .     .     .     The 

posed    under    such    circumstances  franchise  tax  on  such  a  receiver 

would  be  unconstitutional  both  un-  as    this   is,   in   its    operation,   con- 

der  the  constitution  of  the  U.  S.  fiscatory      and      oppressive,      and 

and  the  state  (Ohio)   constitution.  hence  unconstitutional." 
"The     assets     in     the     receiver's  t  Re  United   States   Car  Co.,   60 

hands  do  not  belong  to  the  corpo-  N.  J.  Eq.  514,  43  Atl.  673;   Chesa- 

ration.     They  belong  to  the  credi-  peake  &  O.  R.  Co.  v.  Atlantic  T. 

tors.     ...     If     then     these     as-  Co.,  62  N.  J.  Eq.  751,  48  Atl.  997; 

sets  belong  to  the  creditors  of  the  Kirkpatrick  v.  State  Assessors,  57 

corporation    and    the    tax    is    im-  N.  J.  L.  53,  29  Atl.  442;  Re  Senora 

posed  on  the  corporation  itself,  it  &    Simaloa   Irr.   Co.,   77  N.   J.   Eq. 

is  clear  enough  that  its  collection  42,  76  Atl.  307. 
would  take  from  the  creditors  that  ^  Conklin  v.  United  States  Ship- 

which   belongs   to   them.     This   is  building  Co.,  148  Fed.  129;  Duryea 

not    'due    process    of    law'  "    and,  v.  .American  Woodworking  M.  Co., 

"the    power   of    taxation    of   priv-  133  Fed.  329. 
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ing  its  liability  to  comply  with  these  conditions  so  long 
as  they  remain  nnrevoked  is  the  existence  or  non- 
existence of  the  corporation."^ 

§  682.     Franchise  Taxes  Where  Receiver  Conducts  the  Business. 

In  the  case  of  a  federal  receivership  over  a  city  street 
railway  corporation,  in  which  the  receiver  conducted  the 
business  as  it  had  been  conducted  by  the  corporation,  the 
federal  courts  have  held  that  the  corporation  franchise 
tax  imposed  by  the  National  Corporation  Tax  Act  of 
1909  (referred  to  in  a  previous  section)  could  not  be  im- 
posed upon  the  receiver.  The  decision  w^as  based  in  part 
upon  an  analysis  of  the  Act  itself  and  the  conclusion  that 
Congress  did  not  intend  the  Act  to  apply  to  corporations 
in  the  hands  of  a  receiver  and  the  principle  that  taxation 
statutes  are  to  be  strictly  construed  and  all  doubts  ruled 
in  favor  of  the  tax  payer  was  held  applicable.  "The  act 
in  question,  laying,  as  it  does,  a  tax  upon  the  citizen,  must 
be  strictly  construed ;  it  can  not  be  enlarged  by  construc- 
tion to  cover  matters  not  clearly  within  its  purport.  The 
question  is  not  what  Congress  might  have  done  or  should 
have  done  but  wdiat  it  actually  did  do.  When  this  is 
ascertained  the  duty  of  the  court  is  accomplished."^  A 
somewhat  more  fundamental  reason  in  favor  of  the  deci- 
sion was  expressed  as  follows:  "We  are  unable  to  per- 
ceive that  such  receivers  are  within  the  spirit  and  pur- 
pose of  the  Act  any  more  than  they  are  within  its  letter. 
True  they  may  hold,  for  the  time,  all  the  franchises  and 
property  of  the  corporation,  excepting  its  primary  fran- 
chise of  corporate  existence.     In  the  present  cases,  the 

9  Re  United  Car  Co.,  supra.  White,  181  U.   S.  264,  21   Sup.  Ct. 

1  Pennsylvania  Steel  Co.  v.  New  Rep.  611,  45  L.  Ed.  853;   Eidmann 

York  City  Ry.  Co.,   198   Fed.   774,  v.  Martinez,  184  U.  S.  578,  22  Sup. 

117  C.  C.  A.  556    (affirming  order  Ct.  Rep.  515,  46  L.  Ed.  697;   Scott 

[D.  C]  193  Fed.  286).  v.  Western  Pac.  R.  Co.  (C.  C.  A.), 

For  general  principles  in  connee-  246  Fed.  545. 
tion  with  this  matter  see  Treat  v. 
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receivers  were  authorized  and  required  to  manage  and 
operate  the  railroads  and  to  discharge  the  public  obliga- 
tions of  the  corporations  in  this  behalf.  But  they  did  this 
as  officers  of  the  court,  and  subject  to  the  orders  of  the 
court,  not  as  officers  of  the  respective  corporations,  nor 
with  the  advantages  that  inhere  in  corporate  organiza- 
tion as  such.  The  possession  and  control  of  the  receivers 
constituted,  on  the  contrary,  an  ouster  of  corporate  man- 
agement and  control,  with  the  accompanying  advantages 
and  privileges."^ 

On  the  other  hand  it  has  been  held  that  similar  statutes 
are  applicable  to   such  receivers.^     In  these  cases   the 


2  United  States  v.  Whitridge, 
231  U.  S.  144,  34  Sup.  Ct.  Rep.  24, 
58  L.  Ed.  159. 

It  may  be  noticed  here  that  it 
has  been  held  that  the  national 
income  tax  act  of  1913  (Oct.  3, 
1913,  38  Statutes  at  Large,  166, 
C.  16)  which  imposes  a  property 
and  not  a  franchise  tax  is  not 
applicable  to  receivers  operating  a 
railroad.  The  decision  was  based 
upon  a  construction  of  the  statute 
itself  and  in  support  of  the  con- 
clusion that  the  statute  was  not 
intended  to  apply  to  such  a  re- 
ceiver it  was  pointed  out  that  the 
statute  of  1916  is  in  terms  ex- 
pressly made  applicable.  Equit- 
able T.  Co.  v.  Western  P.  Ry. 
Co.,  236  Fed.  813  (affirmed  in 
Scott  V.  Western  P.  Co.,  246  Fed. 
545). 

It  has  also  been  held  that  the 
income  tax  act  of  1917  (Oct.  3, 
1917,  C.  63,  40  Stat.  300)  is  not 
applicable  to  a  common  law  mort- 
gage foreclosure  receiver,  collect- 
ing rents  and  paying  operating  ex- 
penses of  the  mortgaged  property. 
"The  moneys  coming  into  the 
hands  of  the  receiver  are  not  the 


avails  of  trade,  commerce,  invest- 
ments, employment,  occupation,  or 
service.  They  are  not  in  any 
sense  'income'  within  the  mean- 
ing of  the  statute — at  least  so  far 
as  the  receiver  is  concerned. 
When  the  receiver  shall  have  ac- 
counted and  the  moneys  remain- 
ing in  his  hands  shall  have  been 
l^aid  to  the  parties  entitled  thereto, 
doubtless  these  moneys  will  be 
taken  into  consideration  by  the 
recipients  when  making  their  tax 
returns."  Lathers  v.  Hamlin,  102 
Misc.  Rep.  563,  170  N.  Y.  Supp.  98. 
3  Bright  V.  State  of  Arkansas 
(C.  C.  A.),  249  Fed.  950,  162 
C.  C.  A.  148;  State  v.  Sessions,  95 
Kan.  272,  147  Pac.  789;  People  v. 
Williams,  200  N.  Y.  528,  94  N.  E. 
1097  (This  was  the  same  receiver- 
ship that  was  involved  in  the  case 
of  U.  S.  V.  Whitridge,  supra) ; 
New  York  Terminal  Co.  v.  Gaus, 
204  N.  Y.  512,  98  N.  E.  11  (In  the 
other  N.  Y.  cases  cited  in  this  note 
the  taxes  were  ordered  paid  l)y  the 
receiver  fror>i  income  in  his  pos- 
session; in  this  case  taxes  levied 
durin.i!;  the  receivership  were 
charged  against  the  purchaser  at 
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courts,  while  conceding  that  the  statutes  construed  did 
not  in  terms  apply,  followed  the  principle,  generally 
adopted  with  reference  to  property  taxes,  that,  since  the 
interposition  of  the  receivership  prevented  the  tax  au- 
tliorities  from  collecting  the  taxes  in  the  ordinary  ways, 
it  became  the  duty  of  the  courts  to  see  that  the  govern- 
ment was  not  deprived  of  its  revenue.^  It  has  been 
argued  also  that  the  receivers  were  within  the  spirit  of 
the  statutes.  ''What  does  the  receiver  operate?  Under 
.  .  .  order  of  the  court  he  takes  possession  of  all  the 
property  of  the  corporation  and  proceeds  to  operate,  that 
is,  to  run  its  trains  and  to  do  all  that  was  formerly  done 
under  the  direction  of  the  board  of  directors.  In  this 
way  he  uses  the  franchise  which  has  been  conferred  by 
the  state  upon  the  company  and  he  uses  it  as  an  officer  of 
the  company  which  is  administering  the  affairs  of  the 
company ;  and  through  the  court  he  acts  as  the  company, 
to  the  same  extent,  pro  hac  vice,  as  if  the  board  of  direc- 
tors were  operating  the  railroad.  It  is  the  franchise 
which  is  being  used  in  both  cases.  "^  It  is  to  be  noticed 
that  the  franchise  here  spoken  of  is  the  franchise  to  oper- 
ate a  public  utility,  what  is  called  in  the  federal  decisions 
above  referred  to  a  subsidiary  franchise  and  not  the 
''primary"  franchise  to  be  a  corporation.  It  may  be 
noticed  also  that  the  state  statutes  construed  in  these 
cases  made  the  taxes  a  lien  upon  the  property  of  the 
corporation. 

receiver's  sale,  the  property  being  Coy  v.  Title  Guarantee  &  T.  Co., 

sold    subject   to   all   tax    claims) ;  220  Fed.  90,  135  C.  C.  A.  658,  supra, 

Central   Trust   Co.   v.   New   York,  a  case  which  deals  entirely   with 

etc.,  R.  Co.,  110  N.  Y.  250,  18  N.  E.  property  taxes). 

92,  1  L.  R.  A.  260.  5  In   Central   Trust   Co.   v.   New 

4  Bright  V.  State  (C.  C.  A.),  249  York  C.  &  H.  R.  Co.,  110  N.  Y.  250, 

Fed.    950    (In    this    case    there    is  18  N.  E.  92,  1  L.  R.  A.  260. 
cited    as    an    important    authority 
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§  683.     Franchise    Taxes    as    a    Charge    Against    a    Foreign 
Receiver. 

The  question  as  to  whether  or  not  the  New  Jersey  cor- 
poration franchise  tax  above  referred  to  is  a  proper 
charge  against  a  receiver  appointed  in  a  state  other  than 
New  Jersey  over  a  New  Jersey  corporation  which  had 
done  all  of  its  business  and  had  had  all  of  its  assets  in 
the  state  in  which  the  receiver  was  appointed  has  arisen 
in  several  cases.  It  is  recognized  in  all  of  the  cases  that 
to  give  such  a  tax  any  extra-territorial  force  would  be  an 
exercise  of  comity  by  one  state  in  favor  of  another ;  that 
it  is  a  matter  to  be  determined  to  some  extent  in  accor- 
dance with  the  policy  of  the  foreign  state,  and  that  the 
interests  of  domestic  creditors  must  be  taken  into  con- 
sideration in  determining  the  matter.  In  view  of  these 
considerations  the  federal  Circuit  Court  of  Appeals  has 
held  that  the  tax  should  not  be  paid  by  a  receiver  ap- 
pointed in  Massachusetts.^  The  court  said:  ** Giving 
extra-territorial  enforcement  and  priority  to  a  franchise 
tax  possessing  the  arbitrary,  obnoxious,  and  discrimina- 
tory elements  of  the  one  in  question  would  not  only  be 
contrary  to  the  principles  of  equity  but  would  be  con- 
trary to  the  decisions  of  Massachusetts,  where  the  funds 
of  the  insolvent  corporation  and  the  equitable  rights  of 
creditors  are  located — contrary  to  the  decisions  of  the 
courts  of  that  state  in  respect  to  her  own  excise  laws 
(citing  Massachusetts  cases  cited  in  section  681,  supra). 
A  fee  or  franchise  tax  like  this  has  no  legal  status  in 
foreign  jurisdictions  unless  supported  by  statute  or 
special  equities.  We  fail  to  see  any  equitable  considera- 
tions upholding  this  claim  which  would  not  exist  in  re- 
spect to  such  a  claim  in  any  winding  up  proceeding  in  an 
extra-territorial  court. ' ' 

1  Franklin    Trust   Co.   v.    State    of    New    Jersey,    181    Fed.    769,    104 
C.  C.  A.  629. 
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Thougli  recognizing  the  general  principles  above  ex 
pressed,  but  giving  somewhat  more  force  to  the  element 
of  comity  between  states  involved  in  the  matter,  the 
Supreme  Court  of  North  Carolina,  in  a  case  involving, 
apparently,  a  tax  levied  before  the  appointment  of  the 
receiver,  allowed  the  tax  on  the  basis  of  the  claim  of  a 
general  creditor.^ 

§  684.     Liability  of  Receiver  for  uross  Earnings  Tax. 


Where  a  gross  earnings  tax 
railroad  property  prior  to  a 
a  mortgage  foreclosure  deer 

2  Holshouser  Co.  v.  Gold  Hill 
Copper  Co.,  138  N.  C.  248,  70 
L.  R.  A.  183,  50  S.  E.  650. 

See,  also,  dissenting  opinion  in 
Franklin  T.  Co.  v.  State  of  N.  J., 
supra. 

In  Duryea  v.  American  Wood- 
working M.  Co.,  supra,  in  which 
the  court  sustained  the  New  Jer- 
sey franchise  tax  against  a  domi- 
ciliary receiver  of  a  New  Jersey 
corporation,  the  court  said:  "Such 
a  tax  may  not  be  allowed  as  a 
preferred  claim  by  any  state  or 
federal  court  outside  of  New  Jer- 
sey administering  a  New  Jersey 
insolvent  corporation's  assets 
which  never  had  a  situs  in  New 
Jersey  because  of  the  general  rule 
that  a  court  will  not  enforce  a 
principle  opposed  to  the  law  or 
policy  established  within  its  terri- 
torial jurisdiction  concerning  mat- 
ters of  local   administration." 

So,  in  Ballon  v.  United  States 
Flour  M.  Co.,  67  N.  J.  Eq.  188,  59 
Atl.  331,  the  vice-chancellor, 
though  setting  forth  the  general 
argument  that  he  conceived  would 
probably  move  a  foreign  court  to 


did  not  become  a  lien  upon  a 
sale  of  the  property  under 
ee,  which  ordered  its   sale 

rule  against  the  payment  of  such 
a  tax  out  of  foreign  assets  by  a 
foreign  receiver,  ruled  that  an  an- 
cillary receiver  should  pay  it  ouL 
"of  assets  collected  in  a  foreig  i 
jurisdiction,  there  being  no  domes- 
tic assets. 

It  may  be  observed  here  that  in 
New  Jersey  v.  Anderson,  203  U.  S. 
483,  27  Sup.  Ct.  Rep.  137,  51  L.  Ed. 
284,  the  court,  basing  its  decision 
upon  the  special  provisions  of  the 
national  bankruptcy  act,  held  that 
the  New  Jersey  tax  levied  prior 
to  bankruptcy  should  be  paid  by 
an  Illinois  trustee  in  bankruptcy 
administering  Illinois  assets 
ahead  of  general  creditors.  The 
lower  court,  in  Re  Cosmopolitan 
Power  Co.,  137  Fed.  858,  70  C.  C.  A. 
388,  holding  that  the  claim  of  the 
state  was  not  for  a  tax  but  for 
a  contractual  obligation  which  the 
corporation  had  agreed  to  pay  in 
consideration  of  receiving  its 
charter  from  the  state,  had  held 
that  the  claim  should  be  allowed 
as  a  general  claim,  and  that  view 
was  adopted  by  a  minority  of 
three  members  of  the  supreme 
court. 
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"subject  to  all  taxes  and  assessments  and  liens  prior  to 
the  lien  of  the  mortgage,"  the  purchaser  was  not  liable 
for  the  tax.  A  receiver  of  such  a  railroad  appointed 
afterwards  but  not  in  possession  of  the  property  during 
the  period  covered  by  the  taxes  is  not  liable  for  the  gross 
earnings  tax  but  the  tax  when  imposed  becomes  a  lieu 
upon  the  property  of  the  corporation  until  it  is  paid  and 
is  enforceable  against  the  property.^ 

§  685.    Liability  for  Income  Taxes. 

The  various  so-called  Federal  Income  Acts  which  were 
in  legal  effect  excise  tax  acts  have  had  variant  language 
in  respect  to  the  liability  of  receivers  to  make  returns  of 
net  income  for  purposes  of  taxation.  It  has  been  held 
that  where  the  receiver  represents  an  individual  that  he 
is  a  representative  or  fiduciary,  and  as  such  subject  to 
the  Income  Tax  Law  by  virtue  of  the  specific  mention  of 
receivers  but  on  the  other  hand  it  has  been  held  that  imder 
the  Act  of  Oct.  3,  1913,  no  income  .x  could  be  assessed 
on  income  collected  by  the  receiver  of  an  insolvent  corpo- 
ration in  the  hands  of  a  receiver  although  the  Income 
Tax  Act  of  September  8,  1916,  specifically  provided  for 
the  payment  of  income  taxes  by  corporate  receivers.^ 

1  People  V.  Linch,  163  App.  Div.  not   to   receivers    of  corporations, 

547,  148  N.  Y.  Siipp.  632.  and  also  in  construing  the  Act  of 

In  this  connection  see  New  York  1913    placed    considerable    impor- 

Terminal   Co.  v.   Gaus,   204   N.   Y.  tance  upon  the  fact  that  the  Act 

512,  98  N.  E.  11.  of    1916    specifically    provides    for 

1  In  Scott  V.  Western  Pac.  R.  Co.  the  making  of  returns  by  receivers 

(C.   C.   A.),  246   Fed.   545,   in  con-  of  corporations, 
struing   the   Income    Tax   Law   of  In     this     connection     see,     also. 

Oct.    3,    1913,    the    court    through  Equitable    Trust    Co.    v.    Western 

Judge    Hunt   considered    both    the  Pac.  Ry.  Co.,  236  Fed.  813;   Penn- 

Income  Tax   Law  of  Aug.  5,  1909  sylvania    Steel    Co.    v.    New   York 

and   of   Sept.   8,   1916.     The  court  City  Ry.  Co.,  reported  in  176  Fed. 

by   way   of  argument   stated   that  477,  193  Fed.  286  and  198  Fed.  774, 

the  specific  references  to  receivers  117  C.  C.  A.  556;  United  States  v. 

in  the  Act  of  1913  referred  to  re-  Whitridge,   231   I^.   S.   144,  34   Sup. 

-reivers  to  taxes  of  individuals  and  Ct.   24,   58   L.   Ed.   159;    Brushaber 
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The  same  questions,  of  course,  arise  in  connection  with 
the  Federal  Income  Tax  Law  in  respect  to  what  moneys 
constitute  income  in  the  case  of  receiverships  as  in  other 
cases  arising  under  the  hiw.  In  case  of  doubt  the  receiver 
should  apply  to  the  court  for  instructions  as  to  his  pro- 
cedure in  the  matter  of  making  a  return  showing  an 
income. 2 


V.  Union  Pac.  Ry.  Co.,  240  U.  S.  1, 
Ann.  Cas.  1917B,  713,  L.  R.  A. 
1917D,  414,  36  Sup.  Ct.  236,  60 
L.  Ed.  493. 

The  Act  of  Oct.  3,  1913,  para- 
graph 50,  provides  that  "guard- 
ians, trustees,  executors,  adminis- 
trators, agents,  receivers,  conser- 
vators, and  all  persons,  corpora- 
tions, or  associations  acting  in 
any  fiduciary  capacity,  shall  make 
and  render  a  return  of  the  net  in- 
come of  the  person  for  whom 
they  act,  subject  to  this  tax,  com- 
ing into  their  custody  or  control 
and  management,  and  be  subject 
to  all  the  provisions  of  this  sec- 
tion which  apply  to  individuals. 
Provided  that  a  return  made  by 
one  of  two  or  more  joint  guard- 
ians, trustees,  executors,  adminis- 
trators, agents,  receivers,  and  con- 
servators, or  other  persons  acting 
in  a  fiduciary  capacity,  filed  in  the 
district  where  such  person  re- 
sides, or  in  the  district  where  the 
will  or  other  instrument  under 
which  he  acts  is  recorded,  under 
such  regulations  as  the  Secretary 
of  the  Treasury  may  prescribe, 
shall  be  a  sufficient  compliance 
with  the  requirements  of  this  par- 
agraph." 

2  It  is  proper  for  the  receiver 
to  ask  instructions  of  the  court 
with  reference  to  the  payment  of 
income  taxes  under  the  Federal 
Income  Tax  Law.     This  referred 


to  the  Act  of  1913.  Scott  v.  West- 
ern Pac.  R.  Co.  (C.  C.  A.),  246 
Fed.   545. 

See,  also,  Ex  parte  Chamberlain, 
55  Fed.  704;  Ex  parte  Tyler,  149 
U.  S.  164,  37  L.  Ed.  689,  13  Sup. 
Ct.  785. 

In  Lathers  v.  Hamlin,  102  Misc. 
Rep.  563,  170  N.  Y.  Supp.  98,  the 
court  in  answer  to  a  petition  for 
instructions  a's  to  the  proper  pro- 
cedure for  the  receiver  under  the 
Income  Tax  Law  of  Oct.  3,  1917, 
said: 

"The  moneys  coming  into  the 
hands  of  the  receiver  are  not  the 
avails  of  trade,  commerce,  invest- 
ments, employment,  occupation,  or 
service.  They  are  not  in  any 
sense  'income,'  within  the  mean- 
ing of  the  statute — at  least  so  far 
as  the  receiver  is  concerned. 
When  the  receiver  shall  have  ac- 
counted, and  the  moneys  remain- 
ing in  his  hands  shall  have  been 
paid  to  the  parties  entitled  thereto, 
doubtless  these  moneys  will  be 
taken  into  consideration  by  the  re- 
cipients when  making  their  tax 
returns.  In  answer,  therefore,  to 
the  petition  of  the  receiver,  he  is 
instructed  that  he  is  under  no  duty 
to  make  any  return  to  the  Trea- 
sury Department  of  the  moneys 
received  by  him  and  that  he  is  not 
liable  for  any  federal  income  tax 
upon  such  moneys.  But  to  avoid 
any  unnecessary  controversy  and 
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§  686.     Payment  of  Penalties  for  Delinquency  in  Payment  of 
Taxes. 

We  have  seen  that  it  is  a  general  rule  in  receivership 
cases  that  interest  on  claims  is  not  allowed  after  the  date 
as  of  which  equities  are  to  be  determined  and  that  interest 
on  claims  arising  during  the  receivership  will  not  be  paid 
unless  the  condition  of  the  estate  is  such  as  to  allow  all 
creditors  of  the  same  class  to  be  treated  alike  in  this 
respect.^  It  has  been  held  that  this  same  principle  should 
govern  the  question  as  to  whether  or  not  penalties  im- 
posed by  statutes  should  be  jiaid  by  the  receiver  when 
there  is  delay  in  paying  the  taxes  due  to  the  condition  of 
the  estate.^  Jn  many  instances  where  tax  officers  delayed 
applying  to  the  court  for  the  payment  of  taxes  it  has  been 
held  that  the  penalties  are  not  to  be  paid,  at  least  not  for 
delay  after  the  time  when  the  officer  might  have  applied 
for  payment  if  he  had  been  diligent.^  The  general  rule, 
however,  is  that,  when  no  blame  for  delay  can  be  charged 
against  tax  officials,  penalties  and  interest  charges 
amounting  to  penalties  should  be  paid  as  well  as  the  taxes 
and  with  the  same  priorities.^  An  order  to  pay  taxes, 
however,  being  in  the  nature  of  a  judgment,  stops  the 
running  of  the  ordinary  tax  penalties,  and  the  amount 

that  respectful   attention  may  be  i  See  section  598,  ante. 

t;iven  to  the  communication  of  the  2  People   v.    American    L.    &    T. 

Treasury    Department,    the    court  Co.,  172  N.  Y.  371,  65  N.  E.  200; 

r>uggests    that    the    receiver    com-  Mixter   v.    Mohawk    Clothing    Co., 

nitiriicate  further  with  the  depart-  155  X.  Y.   Supp.   647. 

ment.    calling    attention    to    these  3  Beloit     v.     Morgan,     7     Wall. 

instructions."  (U.  S.)   619,  19  L.  Ed.  205;   Coy  v. 

The    Sixteenth    Amendment    to  Title  Guarantee  &  T.  Co.,  212  Fed. 

the  Constitution,  provides:  520;     affirmed    220    Fed.    90,    135 

"The  Congress  shall  have  power  C.  C.  A.  658;  Marine  Bank  v.  Hel- 
lo lay  and  collect  taxes  on  in-  ler,  94  Md.  213,  50  Atl.  521;  Blak- 
comes.  from  whatever  source  de-  istone  v.  State,  117  Md.  237,  83  Atl. 
rived,  without  apportionment  151;  County  Commissioners  v. 
among  the  several  states,  and  Clarke  &  Berry,  36  Md.  206. 
without  regard  to  any  census  or  4  Bright  v.  State  of  Arkansas, 
«Miunieration."  249  Fed.  950,  162  C.  C.  A.  148 
11  Itec— us 
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ordered   to   be   paid   may   bear   interest   as    any   other 
judgment.^ 

§  687.    Receivership  Court's  Control  of  Payment  of  Taxes  and 
Enforcement  of  Tax  Lien. 

''When  land  or  other  property  is  under  the  control  of 
a  court  of  equity,  it  has  long  been  settled  that  the  ordi- 
nary statutory  remedies  for  the  enforcement  of  taxes 
levied  upon  or  payable  in  respect  of  such  property  are 
suspended  and  payment  must  be  secured  through  the 
power  and  authority  of  the  equity  court.  "^  Any  attempt 
otherwise  to  enforce  payment  would  amount  to  a  wrong- 
ful interference  with  the  receiver's  possession.  The 
court  will  prevent  any  such  interference  by  injunction,  by 
declaring  void  the  result  of  such  interference,  as  for  in- 
stance a  deed  given  on  a  tax  sale,  or  by  punishing  the 
wrong-doer  as  for  contempt.^ 


(Penalties  must  be  paid  especially 
when  delay  in  the  payment  of 
taxes  was  due  to  mistaken  opposi- 
tion on  the  part  of  the  receiver 
and  long  and  unsuccessful  litiga- 
tion as  to  their  validity);  Bear 
River  Paper,  etc.,  Co.  v.  City  of 
Petoskey,  241  Fed.  53;  Sparks  v. 
Lowndes  County,  98  Ga.  284,  25 
S.  E.  426;  In  re  Senora  &  Sinaloa 
Irr.  Co.,  77  N.  J.  Eq.  42,  76  Atl. 
307;  Gray  v.  Logan  County,  7 
Okla.  321,  54  Pac.  485. 

See,  also,  Spencer  v.  Babylon  R. 
Co.,  250  Fed.  24,  162  C.  C.  A.  196. 

5  Bear  River  P.  &  B.  Co.  v.  City 
of  Petoskey,  241  Fed.  53. 

1  Blakistone  v.  State,  117  Md. 
237,  83  Atl.  151. 

2  Bright  V.  State  of  Arkansas, 
249  Fed.  953,  162  C.  C.  A.  148; 
Ledoux  V.  La  Bee,  83  Fed.  761; 
Brown  v.   French,  80  Fed.  166. 

See,   also,   chapter  xxvii;    Clark 


V.  McGhee,  87  Fed.  789,  31  C.  C.  A. 
321;  Central  Trust  Co.  v.  Wabash 
Ry.  Co.,  26  Fed.  11. 

A  sale  for  taxes  of  lands  in  the 
hands  of  a  receiver  appointed  by  a 
federal  court  for  delinquent  taxes 
assessed  against  it  will  be  en- 
joined since  the  court  will  re- 
quire its  receiver  to  pay  all  law- 
ful taxes  and  hence  there  will  be 
no  necessity  to  burden  the  prop- 
erty with  the  expenses  of  a  sale 
under  the  revenue  law.  Burleigh 
v.  Chehalis  Co.,  75  Fed.  873;  Vir- 
ginia, etc.,  Co.  V.  Bristol  Land  Co., 
88  Fed.  134;  Oakes  v.  Myers,  68 
Fed.  807;  Donehoo  v.  Rogers,  146 
Ga.  75,  90  S.  E.  382;  Palmer  v.  Pet- 
tingill,  6  Idaho  346,  55  Pac.  653. 

One  who  buys  at  a  tax  sale 
land,  in  possession  of  a  receiver 
in  a  court  of  equity  must  ask  for 
possession  or  for  leave  to  sue  by 
a   petition   in   the  pending   cause. 
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A  receiver  may  ask  the  court  for  instruction  concerning 
the  payment  of  a  tax  just  as  he  may  ask  for  instruction 
concerning  any  other  matter  connected  with  his  adminis- 


He  can  not  maintain  a  bill  with- 
out leave  nor  take  possession 
without  permission  of  the  court. 
Young  V.  Vanhooser,  6  Lea 
(Tenn.)    136. 

When  certificate  of  sale  for 
taxes  are  annulled  by  a  bank- 
ruptcy court  on  the  ground  that 
the  sales  were  invalid  because 
made  without  consent  of  the  court 
when  the  property  was  in  custodia 
legis  the  holders  of  the  certificates 
are  entitled  to  reimbursement  only 
on  equitable  principles  and  not  as 
holders  of  valid  certificates  from 
whom  the  property  might  legally 
be  redeemed.  They  are  entitled 
to  reimbursement  for  the  amount 
laid  as  taxes  and  penalties  up  to 
the  time  the  property  passed  into 
the  possession  of  the  court;  but 
not  to  additional  interest  that 
might  be  charged  against  a  legal 
redeemer;  if  entitled  to  more  than 
that  it  would  be  only  to  interest  as 
not  on  a  contract.  Dayton  v. 
Pueblo  County,  241  U.  S.  588,  36 
Sup.   Ct.   695,   60   L.    Ed.   1190. 

One  who  has  purchased  prop- 
erty at  a  tax  sale  prior  to  receiver- 
ship may  subsequent  thereto  de- 
mand and  receive  any  deed  to 
which  he  may  by  law  be  en- 
titled. Rice  v.  Jerome,  97  Fed. 
719,  38  C.  C.  A.  388;  Whitehead 
V.  Farmers'  Loan  &  Trust  Co.,  98 
Fed.  10,  39  C.  C.  A.  34. 

The  rule  that  a  receiver's  pos- 
session can  not  be  disturbed  by  a 
suit  to  enforce  a  tax  lien  does  not 
apply  to  property  to  the  posses- 
sion of  which  the  receiver  is  not 
entitled   and   as   to   which   his   es- 


tate has  only  a  lien  in  the  nature 
of  a  mortgage.  Coy  v.  Title  Guar- 
antee &  T.  Co.,  257  Fed.  571. 

The  assessment  of  taxes  on  re- 
ceivership property  does  not  af- 
fect the  possession  of  the  re- 
ceiver, and  may  be  made  without 
leave  of  the  court.  Coy  v.  Title 
Guarantee  &  Trust  Co.,  212  Fed. 
520. 

The  receiver's  right  of  redemp- 
tion from  a  tax  sale  is  not  cut  off 
by  a  tax  deed  which  is  void  be- 
cause executed  after  the  property 
has  passed  into  the  hands  of  a 
receiver  for  a  mortgagee,  is  void. 
Johnson  v.  Southern  Building  & 
Loan  Ass'n,   132   Fed.   540. 

The  court  in  its  discretion  may 
refuse  to  enjoin  the  seizure  and 
sale  of  receivership  property  for 
taxes.  Central  Trust  Co.  v.  Wa- 
bash, etc.,  Ry.  Co.,  26  Fed.  11. 

A  sale  of  property  for  taxes 
made  when  the  property  is  in  pos- 
session of  a  receiver  and  without 
consent  of  the  court  is  void. 
County  Comm'rs  v.  Clark,  36  Md. 
206. 

Where  the  owner  of  property  in 
the  hands  of  a  receiver  brought  an 
action  to  set  aside  a  tax  deed  for 
irregularities  and  fraud  in  connec- 
tion with  the  sale,  the  receiver 
would  have  been  a  proper  party 
defendant,  since  the  estate  would 
be  affected  by  the  outcome  of  the 
suit.  Headman  v.  Board  of  Com- 
missioners (N.  C),  98  S.  E.  776. 

Where  receiver  under  protest 
paid  to  the  sheriff  after  levy  of 
tax  execution  upon  property  in 
his  possession  the  taxes  and   the 
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tration  of  tlie  estate;  when  the  court  acts  upon  siicli  a 
request  and  proceeds  to  determine  the  validity  of  a  tax 
it  is  not  seeking  wrongfully  to  restrain  or  enjoin  the 
assessment  or  collection  of  a  tax.^  As  to  what  extent 
and  under  what  circumstances  a  receivership  court  has 
jurisdiction  to  inquire  into  the  legality  of  a  tax  sought  to 
be  imposed  upon  a  receiver  and  to  determine  the  proper 
amount  of  a  tax  when  it  is  claimed  that  the  amount  levied 
by  the  tax  authorities  is  erroneous  is  a  question  upon 
which  courts  ditfer.  It  is  a  question,  however,  to  be  de- 
termined by  the  same  principles  that  govern  the  juris- 
diction of  equity  courts  generally  to  determine  similar 
questions  with  reference  to  taxes  affecting  property  that 
is  not  in  custodia  legis.  It  may  be  said  that,  since  the 
jurisdiction  of  the  receivership  court  over  the  receiver- 
ship property  draws  to  that  court  the  power  and  author- 
ity to  determine  all  matters  affecting  the  property  and 
the  administration  of  the  estate,  if  the  circumstances  are 
such  as  to  give  any  court  jurisdiction  to  decide  concerning 
the  validity  of  any  tax  assessed  against  the  receiversliip 
property,  the  jurisdiction  rests  with  the  receivership 
court  and  not  with  any  other  court,  except  with  consent 
of  the  former,  as  long  as  the  property  remains  in  its 
control.^ 

sheriff's    commission    in    addition,  parte  Royall,  117  U.  S.  241,  6  Sup. 

he    was    entitled    to    recover    the  Ct.  Rep.  734,  29  L.  Ed.  868;  Singer 

commission  on  the  score  that  the  Sewing   Machine  Co.   v.  Benedict, 

sheriff  had  illegally  proceeded  by  229    U.    S.    481,    33    Sup.    Ct.    Rep. 

execution.     Cleveland  v.  McCravy,  942,  57   L.   Ed.  1288;    Raymond  v. 

46  S.  C.  252,  24  S.  E.  175.  Chicago  Union   T.   Co.,   207   U.   S. 

3  Scott   V.   Western    Pac.    R.   R.  20,  28   Sup.  Ct.  Rep.  7,  52   L.   Ed. 

Co.,  246  Fed.  545.  78,  12  Ann.  Cas.  757;   Robinson  v. 

i  As  to  the  jurisdiction  of  courts  Wilmington,      65      Fed.      856,      13 

generally   to    determine   questions  C.   C.  A.  177,  25  U.   S.  App.   144; 

concerning  the  validity  and  proper  State  v.  Cramer,  35  S.  C.  213,  14 

amount  of  taxes,  see:     Greene  v.  S.  E.   493. 

Louisville  &  I.  R.  R.  Co.,  244  U.  S.  As   to   the  jurisdiction  of  a  re- 

499,  37  Sup.  Ct.  Rep.  673,  61  L.  Ed.  ceivership  court  to  pass  upon  tax 

1280,    Ann.    Cas.    1917E,    88;     Ex  questions  see:  Ex  parte  Tyler,  149 
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§  688.     Effect  of  Taxes  on  Receivership  Sales. 

When  property  covered  by  a  lien  for  taxes  is  sold  by  a 
receiver,  the  general  rule  applicable  to  judicial  sales 
applies.  The  rule  of  caveat  emptor  prevails  and  the  pur- 
chaser is  liable  for  taxes, ^  However  it  is  recognized  to  be 
so  imperatively  the  duty  of  the  court  to  see  that  taxes  are 
paid  that  the  court  usually  provides  in  the  order  of  sale 
for  their  payment.  The  order  may  provide  either  that 
the  taxes  be  paid  by  the  purchaser  or  by  the  receiver  out 
of  the  proceeds.  The  question  as  to  who  is  to  pay  the 
taxes  then  depends  upon  the  construction  of  the  order  of 
sale.^  If  taxes  are  to  be  paid  out  of  the  proceeds  the 
purchaser  has  an  interest  in  the  matter  sufficient  to  en- 
title him  to  appear  before  the  court  and  cause  an  order 
of  payment  to  be  made.^  When  the  taxes  are  to  be  paid 
by  the  purchaser  the  receiver  has  not  authority  to  arrange 
otherwise.^    A  sale  by  a  receiver  under  an  order  directing 


r.  S.  164,  13  Sup.  Ct.  Rep.  785, 
37  L.  Ed.  689  ("The  legislature  of 
a  state  can  not  determine  the 
jurisdiction  of  the  courts  of  the 
U.  S.  and  the  action  of  such  courts 
in  according  a  remedy  denied  to 
the  courts  of  a  state  does  not 
involve  a  question  of  power") ; 
Spencer  v.  Babylon  R.  Co.,  250 
Fed.  24,  162  C.  C.  A.  196  (See, 
also,  233  Fed.  803) ;  Ex  parte 
Chamberlain,  55  Fed.  704;  Georgia 
V.  Atlantic  &  G.  R.  Co.,  3  Woods 
(C.  C.)  434,  Fed.  Cas.  No.  5351; 
v5tratford  v.  Franklin  Paper  Mills 
Co.,  257  Pa.  163,  101  Atl.  349; 
Hand  v.  Savannah  &  C.  R.  Co.,  17 
S.  C.  219. 

See,  also,  cases  cited  in  preced- 
ing  sections   of  this   chapter. 

1  Union  Trust  Co.  v.  Great  East- 
ern Lumber  Co.,  248  Fed.  46,  160 
C.  C.  A.  186;   Smith  v.  Mitchell,  9 


Ky.  Law  Rep.  (abstract)  813; 
City  of  Middlesborough  v.  Coal  & 
Iron  Bank,  33  Ky.  Law  Rep.  469, 
110  S.  W.  355  (The  rights  of  a  city 
can  not  be  lost  through  failure  of 
its  officers  to  apply  to  the  court 
for  the  payment  of  the  taxes) ; 
Mills  V.  Thurston  County,  16 
Wash.  378,  47  Pac.  759. 

:.'  George  v.  St.  Louis  Cable  & 
W.  R.  Co.,  44  Fed.  117;  Union 
Trust  Co.  V.  Great  Eastern  Lum- 
ber Co.,  248  Fed.  46,  160  C.  C.  A. 
186;  Stetson  v.  Rochester  Shoe 
Co.,  151  Ind.  575,  52  N.  E.  149 
(Where  property  was  sold  sub- 
ject to  taxes  the  receiver  is  no 
longer  liable) ;  New  York  Termi- 
nal Co.  v.  Gaus,  139  App.  Div.  347, 
124  N.  Y.  Supp.  200. 

■i  Empire  Cotton  Oil  Co.  v.  Park, 
147  Ga.  618,  95  S.  E.  216. 

4  Burgess  v.  Peth,  79  Wash.  298, 
140  Pac.  351. 
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liim  to  sell  property  to  obtain  money  for  paying  the  taxes 
is  not  tlie  equivalent  of  a  tax  sale  regularly  made  by  a 
tax  collecting  official  and  can  not  have  the  etfect,  that  a 
sale  of  the  latter  sort  might  have,  of  cutting  off  the 
interests  of  a  subsequent  lienor  who  is  not  a  party  to  the 
proceedings.^  Sometimes  the  question  as  to  who  is  to 
pay  taxes  after  sale  is  regulated  by  statute.^ 

§  689.    Appointment  of  a  Receiver  to  Collect  or  Pay  Taxes. 

It  is  stated  as  a  general  rule  that  a  court  of  equity  has 
not  authority  to  appoint  a  receiver  for  the  purpose  of  col- 
lecting taxes  for  the  government.^  This  statement  how- 
ever applies  rather  to  the  proposition  of  appointing  a 
receiver  as  a  substitute  for  the  ordinary  tax  collecting- 
officer  to  collect  taxes  in  the  ordinary  way.  However, 
where  taxes  are  to  be  collected  by  suit  in  equity  from  some 
particular  person  whose  property  is  subject  to  a  lien  for 
their  payment,  circumstances  may  be  sufficient  to  war- 
rant the  appointment  of  a  receiver.  As  in  any  other  kind 
of  a  case,  there  must  be  some  ground  for  the  appointment 
beyond  the  mere  claim,  or  cause  of  action,  for  the  taxes ; 
something  in  the  nature  of  danger  of  loss,  or  removal,  or 
injury  to  the  property.  The  point  is  well  illustrated  by 
a  case  in  which  the  United  States  had  a  claim  against  a 
corporation  for  internal  revenue  taxes  and  in  which  the 
corporation  had  made  false  returns  as  to  its  business 
from  which  the  amount  it  owed  was  to  be  determined  so 
that  an  accounting  was  necessary,  and  in  which  the  cor- 
poration's assets  had  been  fraudulently  dissipated,  to 
recover   which    various    actions    against    directors    and 

5  Black  V.  Manhattan  Trust  Co.,  U.  S.  550,  29  L.  Ed.  572,  6  Sup.  Ct. 

213  Fed.  692.  Rep.   140;    Meriwether  v.  Garrett, 

•:  Pusey    &    Jones    v.    Pennsyl-  102  U.  S.  472,  501,  26   L.   Ed.  197. 

vania   Paper  Mills,   173   Fed.   634;  Compare    Garrett    v.    Memphis,    5 

Spokane  County  V.  Annis,  43  Wash.  Fed.    860,    865;    Pierce    County   v. 

655,  86  Pac.   1066.  Merrill,  19  Wash.  175,  52  Pac.  854. 

1  Thcnr  son  v.  Allen  County,  115 
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otliers  would  be  necessary, 
said  :- 

^'Tlie  assessment  declared 
is  of  such  a  liigii  character 

2  United  States  v.  Capital  City- 
Dairy  Co.,  252  Fed.  900. 

In  the  above  case  the  court 
said: 

"The  relief  which  the  plaintiff 
seeks  inevitably  involves  an  ac- 
counting on  an  extensive  scale. 
The  investigation  to  be  made  will 
extend  over  a  period  of  10  years. 
The  daily  output  of  the  defen- 
dant's factory,  and  the  amount  of 
the  defendant's  product  daily  re- 
moved from  its  factory  and  put 
into  the  channels  of  trade,  and 
also  the  amount  of  taxes  charge- 
able against  the  same,  whatever 
may  be  the  correct  rule  appli- 
cable, will  have  to  be  determined. 
Whether  the  dividends  were  de- 
clared annually,  semi-annually,  or 
quarterly  is  not  stated;  but,  what- 
ever their  number  may  be,  each 
is  to  be  investigated.  The  sources 
of  the  profits  distributed  on  each 
occasion,  the  amount  paid  to  each 
stockholder,  the  separation  of  the 
legal  (if  any)  from  the  illegal 
l^rofits  and  sums  distributed,  if 
fraud  be  proved,  and  the  interest 
on  each  respective  illegal  payment 
to  each  stockholder  from  the  date 
it  was  made,  will  have  to  be  as- 
certained. Books  of  account  for 
the  whole  of  the  period  in  ques- 
tion, and  the  entries  made  thereon, 
will  have  to  be  examined,  and  evi- 
dence given  concerning  them. 
Comparison  of  the  results  wrought 
out  from  such  books  will  have  to 
be  made  with  the  statements  sub- 
mitted from  time  to  time  to  the 
government.    All  of  the  above  will 


Of  this  situation  the  court 

by  the  revenue  department 
as  a  lien  that  by  statutory 

be  necessary  in  a  suit  against  the 
defendant  alone,  whether  such 
suit  be  at  law  or  in  equity. 

"Considering  how  difficult  it 
would  be  for  a  judge  and  jury,  in- 
a  trial  according  to  the  strict  rules 
of  common  law,  where  a  jury 
must  hastily  agree  upon  a  verdict 
before  they  separate,  to  correctly 
determine  the  rights  of  the  par- 
ties in  the  present  case,  the  rea- 
sons for  equitable  jurisdiction  be- 
come apparent.  The  evidence  will 
necessarily  be  voluminous.  Just 
deductions  from  it  can  be  drawn 
only  in  a  court  of  equity  in  which 
a  careful,  patient,  and  extended 
examination  of  all  such  evidence 
can  be  made  after  it  is  submitted. 
A  court  of  equity,  with  its  author- 
ity to  select  and  appoint  a  master 
and  refer  the  cause  to  him,  and 
with  ample  power  to  adapt  its 
proceedings  to  the  requirements 
of  the  case  as  it  progresses,  is  the 
only  tribunal  fit  to  fairly  try  and 
justly  decide  the  issues  that  may 
be  presented  in  the  case.  The 
plaintiff  has  no  adequate  remedy 
at  law  for  the  wrongs  of  which  it 
complains.  It  seeks  to  enforce  a 
lien,  to  recover  misappropriated 
funds,  to  set  aside  a  fraudulent 
diversion  of  them,  and  so  to  re- 
store them  as  to  satisfy  its  claim 
and  lien.  The  case  falls  within 
the  rule  announced  in  Lively  v. 
Picton,  218  Fed.  401,  134  C.  C.  A. 
189;  Miers  v.  Zanesville  &  Mays- 
ville  Turniiike  Co.,  11  Ohio  273, 
is  instructive  and  helpful. 

"See,  also,  Hayuen  v.  Thompson, 
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provision  the  plaintiff,  to  satisfy  it,  can  foreclose  as 
against  real  estate  and  seize  and  sell  personalty.  The 
plaintiff,  if  it  has  any  right  at  all,  has  a  lien  on  the  funds 
in  the  stockholders'  possession,  not  enforceable  at  present 
because  they  claim  title  adversely.  The  ultimate  object 
is  to  overthrow  that  claim,  divest  them  of  possession,  and 
subject  the  property  to  the  plaintiff's  lien  for  its  satis- 
faction. But  for  the  fraud  of  the  officers  and  directors, 
if  it  be  ultimately  found  to  exist,  the  money  distributed 
as  dividends  would  have  been  paid  to  the  United  States. 
Only  the  defendant's  fraudulent  statements  to  the  United 
States  left  the  money  in  the  defendant's  hands.  If  the 
plaintiff  finally  establishes  its  case,  it  will  appear  that  the 
directors,  officers,  and  stockholders  knowingly  and  fraud- 
ulently withheld  such  money  from  the  plaintiff.  It  is 
essentially  an  equitable  proceeding  for  impounding  the 
defendant's  tangible  (if  any)  and  intangible  corporate 
assets,  and  applying  them  to  the  payment  of  defendant's 
obligation  to  plaintiff. ' ' 

In  some  instances  a  receiver  may  be  appointed  where  a 
person  in  possession  of  land  fails  to  pay  the  taxes  levied 

71  Fed.  60,  17  C.  C.  A.  592;   Fech-  Loan  &   Trust  Co.  v.  People,  104 

teler  v.  Palm  Bros.  &  Co.,  133  Fed.  m.  App.  290. 

462,  66  C.  C.  A.  336;  Gunn  v.  j^  several  English  cases  it  has 
Brinkley  Car  Works  &  Maniifac-  ^^^^  ^^^^  ^^^^^  ^  receiver  may  be 
turing  Co.,  66  Fed.  382,  13  C.  C.  A.  appointed  to  collect  tolls,  which 
529;  Castle  Creek  Water  Co.  v.  ^^.^  generally  a  fixed  charge  and 
City  of  Aspen,  146  Fed.  8,  76  j^  ^^^  ^^^^^^.^  ^^  ^^^^  Drewry  v. 
C.  C.  A.  516,  8  Ann.  Cas.  660."  Barnes,  3  Russ.  105;  Potts  v.  War- 
See,  also,  Hedlund  v.  Dewey,  105  ^ick  and  Birmingham  Canal  Co., 
Fed.  541;  Clark  v.  Louisville  Kay  142;  De  Winton  v.  Mayor, 
W^ater  Co.,  90  Ky.  515,  14  S.  W.  etc.,  of  Brecon,  26  Beav.  533;  Lord 
502.  Crewe  v.  Edleston,  1  D.  &  J.  93; 
If  the  value  of  the  property  Munns  v.  Isle  of  Wight  Railway 
upon  which  the  tax  is  a  lien  is  Co.  L.  R.,  5  Ch.  418  see,  as  to  form 
much  greater  than  the  amount  of  of  order,  Re  Manchester  and  Mil- 
the  taxes  a  receiver  will  not  be  ford  Railway  Co.,  Seton  6th  ed, 
appointed.     Chicago   Real   Estate  page  770. 
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thereon^  as  for  example  in  the  case  of  a  life  tenant  whose 
duty  it  is  to  keep  the  property  in  repair  and  preserv^e  it 
to  the  extent  of  its  rental  value  if  he  fails  to  pay  the  taxes, 
the  remainderman  may  have  a  receiver  appointed  to 
collect  rents  and  pay  the  taxes  out  of  the  rents."* 

3  Johnson  v.  Tucker,  2  Tenn.  Ch.  Smith  Mfg.  Co.,  47  N.  J.  Eq.  193, 
S38.  20   Atl.    213. 

4  Woolston    V.   Piillen,    88    N.   J.  But  see  contra,  .Jenks  v.  Horton, 
Eq.    35,    102    Atl.    461;    Murch    v.  96  Mich.  13,  55  N.  W.  372. 


CHAPTER  XXIV. 

JURISDICTIOlSr  AND  CONFLICT   OF   DIFFERENT   COURTS. 

1.    General  Extent  of  Jurisdiction  in  Receivership  Cases. 
§  690.     General  Scope  and  Character  of  the  Jurisdiction. 

The  general  scope  and  character  of  the  power  of  a 
court  to  appoint  a  receiver  is  for  the  purpose  of  preserv- 
ing the  property  involved  in  the  litigation  for  the  benefit 
of  those  ultimately  entitled  to  it.  The  application  of  this 
principle  has  been  shown  in  the  various  chapters  of  this 
book.  The  fundamental  idea  of  the  jurisdiction  to  ap- 
point a  receiver  is  that  it  is  remedial  in  its  nature  and 
incidental  to  the  cause  of  action,  modified  or  extended 
by  statutory  enactments.  . 

The  appointment  of  a  receiver  in  a  particular  instance 
is  always  a  matter  of  equitable  jurisdiction,^  and  in  most 
of  the  code  states  is  exercised  by  a  court  which  combines 
both  law  and  equity  jurisdiction.-  As  a  general  rule 
where  a  state  court  of  one  judicial  district  appoints  a 
receiver,  he  is  receiver  of  all  of  the  assets  of  the  defen- 
dant within  the  state."  The  receivership  court  has  general 
power  to  determine  who  are  creditors  of  the  defendant 
and  the  amount  due  them.* 

1  Cochran  v.  Simmons,  177  Ky.  the  code,  rule  on  any  matter  in 
562,  197  S.  W.  930.  issue    in    any    county    within    the 

2  In  re  Magner,  173  Iowa  299,  state,  and  could  appoint  a  re- 
155  N.  W.  317.  ceiver    while    sitting    in    another 

■•?  Tenth     Nat.     Bank    v.     Smith  county.    Rice  v.  Ahlman,  70  Wash. 

Const.   Co.,   227   Pa.   354,    136   Am.  6,  126  Pac.  64. 
St.  Rep.  884,  76  Atl.  67.  ^  Attorney   General   v.    Supreme 

A     superior    court    judge,    who  Council   A.   L.   H.,   196   Mass.   151, 

heard    a    case    in    a    county    not  81  N.  E.  966. 
within   his    district,    could,   under 

(1882) 
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§  691.     Hovf  the  Jurisdiction  Is  Ascertained. 

Jurisdictioii  is,  of  course,  the  power  to  hear  and  de- 
termine a  cause. ^  The  power  of  a  court  to  appoint  a  re- 
ceiver naturally  proceeds  from  its  jurisdiction  of  a  cause, 
and  is  not  affected  by  an  error  in  the  exercise  of  its  power 
to  appoint.-  The  mere  fact  that  the  pleadings  in  the 
cause  are  defective  will  not  affect  the  jurisdiction  of  the 
court. ^ 

By  the  appointment  of  a  receiver  to  take  control  of 
certain  described  property  and  the  service  of  the  sum- 
mons by  publication  the  court  acquires  jurisdiction  to 
render  a  judgment  in  rem  affecting  such  property,  not- 
withstanding the  absence  of  the  owner  from  the  state 
and  the  propriety  of  rendering  a  personal  judgment 
against  him.^ 

The  jurisdiction  must  be  exercised  in  good  faith  and  for 
the  purpose  of  the  suit."^  Thus,  where  all  the  officers,  ex- 
cept the  secretary,  and  all  the  directors  of  an  insolvent 
corporation  resigned  for  the  express  purpose  of  institut- 
ing an  action  to  procure  the  appointment  of  a  receiver 
under  the  provisions  of  the  code,  such  resignations  will 
not  be  regarded  as  legal  or  effective.^ 

And  when  the  arrangement  of  the  parties  to  a  cause  is 
merely  a  friendly  contrivance  for  the  purpose  of  showing 
a  jurisdiction  which  otherwise  would  not  exist,  it  is  ex- 
tremely doubtful  whether  the  device  will  be  tolerated.^ 

1  la  re  Havens,  255  Fed.  478.  5  Re    Maskelyne    British    Type- 

2Lauraine   v.   Ashe    (Tex.),   191  writer   Co.    [1898],    1    Ch.    133,   77 

S.  W.  563;  Price  v.  Bankers"  Trust  L.  T.  N.  S.  579. 

Co.  of  St.  Louis   (Mo.),  178  S.  W.  c  Zeltner  v.  Henry  Zeltner  Brew- 

745.  ing  Co.,  174  N.  Y.  247,  95  Am.  St. 

3  Lowe    V.    R.     P.     K.     Pressed  Rep.  574,  66  N.  E.  810. 

Metal  Co.,  91  Conn.  91,  99  Atl.  1;  See,  also,  Ehret  v.  George  Ring- 
Tennessee  Fertilizer  Co.  v.  Hand,  ler  Co.,  144  App.  Div.  480,  129 
147  Ga.  588,  95  S.  E.  81.  N.  Y.  Supp.  551;   Inventions  Corp. 

4  Murray  v.  Murray,  115  Cal.  v.  Hobbs,  244  Fed.  430,  157  C.  C.  A. 
266,  56  Am.  St.  Rep.  97,  37  L.  R.  A.  56. 

626,  47  Pac.  37.  ^  City    of    Dawson    v.    Columbia 
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In  otlier  words  where  tlie  court  has  no  authority  to  ap- 
point a  receiver  such  authority  can  not  be  conferred  by 
consent  or  stipulation  of  the  parties.^  The  subject  mat- 
ter, however,  must  be  within  the  jurisdiction  of  the 
court.^  The  right  to  be  sued  in  a  particular  district  or 
state  may  be  waived. ^^ 

§  G92.     Effect  of  Court  Being  Without  Jurisdiction. 

The  presumption  that  as  to  the  act  of  a  court  of  general 
jurisdiction,  all  presumptions  may  be  indulged  in  favor 
of  its  power  and  rightfulness  of  action,  applies  only 
where  the  act  of  the  court  was  done  in  a  matter  which  is 
within  the  realm  of  its  jurisdiction.  Where  the  receiver- 
ship proceeding  itself  is  void,  all  orders  made  in  the  pro- 
ceeding are  likewise  void.^ 

In  order,  however,  to  subject  an  order  appointing  a 
receiver  to  collateral  attack,  only  jurisdictional  defects 
can  be  considered.  The  fact  that  it  may  have  been  erro- 
neous, inequitable  or  ill-advised  can  not  be  considered. - 

The  question  of  the  jurisdiction  of  the  court  to  enter- 
tain the  receivership  suit  and  appoint  a  receiver  therein 
may  be  raised  at  any  time,^  but  the  court  may  refuse  to 
appoint  a  receiver  pending  a  plea  to  the  jurisdiction.^ 

Where  the  order- of  the  court  appointing  a  receiver  is 
void  by  reason  of  the  court  having  exceeded  its  juris- 

Ave.,   etc.,   Co.,   197   U.   S.   178,   49  Ry.  Co.  v.  McBride,  141  U.  S.  131, 

L.  Ed.  713,  25  Sup.  Ct.  420.  35    L.    Ed.    659,    11    Sup.    Ct.    982; 

><  Minnesota  v.   Northern   Secur-  Primes    Chemical    Co.    v.    Fulton 

ities  Co.,  194  U.  S.  48,  48   L.   Ed.  Steel  Corp.,  254  Fed.  454;   Carter- 

870,  24  Sup.  Ct.  598;  Primos  Chem-  Mullaly  Transfer  Co.  v.  Robertson 

ical  Co.  V.  Fulton  Steel  Corp.,  254  (Tex.  Civ.),  198  S.  W.  791. 

Fed.    454;    Baker    v.    Varney,    129  i  Jones  v.  Schaff  Bros.  Co.,  187 

Cal.   564,  79   Am.   St.    Rep.   140,   62  Mo.  App.  597,  174  S.  W.  177. 

Pac.  100.  2  Lively  v.  Picton,  218  Fed.  401, 

it  Brown  v.  Lake   Superior  Iron  134  C.  C.  A.  189. 

Co.,  134  U.  S.  530,  33  L.  Ed.  1021,  3  Primos  Chemical  Co.  v.  Fulton 

10  Sup.  Ct.  604.  Steel   Corp.,  254  Fed.  454. 

10  Pollard   v.  Dwight,  4   Cranch  4  Ewing   v.    Blight,    3    Wall.    Jr. 

421.  2  L.  Ed.  666;   St.  Louis,  etc.,  139,  Fed.  Cas.  No.  4590. 
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diction  in  making  siicli  appointment,  and  the  owners  of 
the  property  covered  by  the  receivership  order  are  seri- 
ously injured  by  the  enforcement  of  the  order,  and  there 
is  no  plain,  speedy  and  adequate  remedy  in  ordinary 
course  of  law,  a  writ  of  prohibition  to  arrest  the  proceed- 
ings is  proper.  The  writ  runs  to  the  court  and  operates 
directly  upon  the  court  but  indirectly  upon  the  receiver, 
as  he  is  the  arm  of  the  court.  And  in  such  a  case  the 
Avrit  will  also  require  the  restoration  of  the  property  to 
the  proper  owners,  for  otherwise  prohibition  would  be 
worse  than  no  remedy  in  that  the  receiver  would  hold 
it  discharged  of  any  duty  to  it.^  But  ordinarily  a  mere 
wrongful  or  erroneous  exercise  of  jurisdiction,  like  other 
errors  of  a  trial  court,  can  only  be  remedied  on  an  ap- 
peal.® 

§  693.     General  Powers  of  Courts  of  Co-ordinate  Jurisdiction. 

Where  a  court  of  equity  has  jurisdiction  of  the  cause, 
it  has  an  inherent  power  to  appoint  a  receiver,  upon  a 
proper  showing.  The  power  to  appoint  a  receiver  under 
such  circumstances  proceeds  from  the  jurisdiction  of 
the  cause  and  is  an  element  of  it.  The  jurisdiction  over 
the  receivership  property  is  maintained  and  exercised 
as  a  means  of  aiding  and  completing  its  jurisdiction  of 
the  cause  and  giving  effect  to  its  judgment  upon  the  rights 
involved.^ 

5  Havemeyer  v.  Superior  Court,  the  death  of  the  defendant  whose 
84  Cal.  327,  18  Am.  St.  Rep.  192,  property  it  was  in  the  course  of 
10   L.   R.  A.  627,  24   Pac.  121,  administering. 

6  Lauraine  v.  Masterson  (Tex.  ^^"^  ^""^^  i°  possession  of  prop- 
Civ  )     193   S    W    708  ^^^^    ^^  ^  receivership  proceeding 

has  exclusive  jurisdiction  to  hear 
iLaurame   v.   Ashe    (Tex.),   191       ^nd    determine    all    controversies 
b.    w.   obo.  affecting  title,  possession,  and  con- 

In  the  above  case  the  court  held  trol  of  the  property.  Pacific  Coast 
that  the  receivership  court  did  Pipe  Co.  v.  Conrad  City  Water 
not  lose  jurisdiction  by  reason  of      Co.,  237  Fed.  673. 
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Courts  of  coordinate  jurisdiction  may  entertain  the 
same  cause  of  action  between  the  same  parties,  concur- 
I'ently  where  a  judgment  is  sought  in  personam,  but  the 
rule  is  different  where  the  cause  of  action  in  both  suits 
is  a  proceeding  in  rem.  In  the  hitter  class  of  cases  the 
doctrine  is  well  settled  that  where  a  court  in  the  progress 
of  a  suit  takes  possession  of  property  by  the  appoint- 
ment of  a  receiver,  its  jurisdiction  over  the  property  for 
the  time  being  becomes  exclusive  and  no  other  court  can 
lawfully  interfere  wdth  the  possession  so  acquired.  This 
rule  has  no  references  to  the  supremacy  of  one  tribunal 
over  another,  nor  to  the  superiority  in  rank  of  the  re- 
spective claims  in  behalf  of  which  the  conflicting  juris- 
dictions are  invoked.  It  is  so  to  speak  a  rule  of  neces- 
sity for  the  orderly  administration  of  justice.  And  under 
the  rule  of  comity  it  is  held  that  when  the  object  of  the 
action  requires  the  control  and  dominion  of  the  property 
involved  in  the  litigation,  that  court  which  first  acquires 
possession  or  that  dominion  which  is  equivalent,  draws  to 
itself  the  exclusive  right  to  dispose  of  it  for  the  purposes 
of  its  jurisdiction.-  Accordingly  the  general  rule  is  stated 
that  wdiere  a  court  of  competent  jurisdiction  has  ap- 
pointed a  receiver,  who  is  in  possession  and  administer- 
ing the  receivership  property,  another  court,  even  though 
of  coordinate  jurisdiction,  has  no  authority  to  appoint 
another  receiver  over  the  property  or  interfere  with  the 
possession  of  the  prior  receiver.^    Apparent  exceptions 

2  Young  V.  Hamilton,  135  Ga.  (Tex.),  191  S.  W.  563;  Kansas 
339,  Ann.  Cas.  1912A,  144,  31  City,  M.  &  O.  Ry.  Co.  of  Texas 
L.  R.  A.  (N.  S.)  1057,  69  S.  E.  593.      v.  Latham   (Tex.  Civ.),  182  S.  W. 

See,    also,    Wabash    R.    Co.    v.  717;    Kittrell   v.   First  Nat.   Bank, 

Adelbert  College,  208  U.  S.  54,  52  56  Tex.  Civ.  App.  395,   120   S.  W. 

L.  Ed.  379,  28  Sup.  Ct.  182;   Heid-  1104;    Tenth   Nat.   Bank   v.   Smith 

Fitter  V.  Elizabeth  Oil   Cloth   Co.,  Construction  Co.,  227  Pa.  354,  136 

112    U.    S.    294,    28    L.    Ed.    729,    5  Am.    St.     Rep,     884,     76    AU.     67; 

Sup.  Ct.  135.  Lanyon    v.   Braden,   48    Okla.    689, 

3  State  V.  Superior  Court  of  150  Pac.  677;  Reed  v.  St.  Louis  & 
Clallam  County,  87  Wash.  498.  151  S.  F.  R.  Co.  (Mo.),  209  S.  W.  892; 
Pac.     1094;      Lauraine     v.     Ashe  State    v.    Reynolds,    209    Mo.    161, 
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to  this  rule  may  be  found  in  instances  where  the  receiver, 
though  properly  appointed,  has  not  qualified  or  taken 


123  Am.  St.  Rep.  468,  14  Ann.  Cas. 
198,  15  L.  R.  A.  (N.  S.)  963,  107 
S.  W.  487;  Price  v.  Price,  21  App. 
Div.  597,  47  N.  Y.  Supp.  772; 
Union  Trust  Co.  v.  Rockford,  R.  I. 
&  St.  L.  R.  Co.,  6  Biss.  197,  Fed. 
Cas.  No.  14,401;  Beecher  v.  Bin- 
inger,  7  Blatchf.  170,  Fed.  Cas. 
No.  1222;  Piatt  v.  Archer,  9 
Blatchf.  559,  Fed.  Cas.  No.  11,213; 
Sedgwick  v.  Menck,  6  Blatchf.  150, 
Fed.  Cas.  No.  12,616,  1  Bank  Reg. 
230;  Spinning,  etc.,  v.  Ohio  L.  Ins., 
etc.,  Co.,  2  Disney  (Ohio)  336,  13 
Ohio  Dec.  206;  Judd  v.  Bankers  & 
M.  Teleg.  Co.,  31  Fed.  182,  24 
Blatchf.  420;  Davis  v.  Alabama  & 
F.  R.  Co.,  1  Woods  661,  Fed.  Cas. 
No.  3648;  Hutchinson  v.  Green,  6 
Fed.  833,  2  McCrary  471;  Bruce 
V.  Manchester  &  K.  R.  Co.,  19  Fed. 
342;  May  v.  Printup,  59  Ga.  128, 
129;  Re  Clark,  4  Ben.  88,  Fed.  Cas. 
No.  2798;  Liggett  v.  Glenn,  51  Fed. 
381,  2  C.  C.  A.  286. 

But  see  Wilmer  v.  Atlanta  &  R. 
Air  Line  R.  Co.,  2  Woods  409,  Fed. 
Cas.  No.  17,775;  Merchants  &  P. 
Nat.  Bank  v.  Masonic  Hall 
Trustees,  63  Ga.  549;  South  Caro- 
lina R.  Co.  V.  People's  Sav.  Inst., 
64  Ga.  18;  East  Tennessee  V.  &  G. 
R.  Co.  V.  Atlanta  &  F.  R.  Co..  i:) 
Fed.  608,  15  L.  R.  A.  ]00;  rhnn- 
tauque  County  Bank  v.  Risley,  19 
N.  Y.  369,  75  Am.  Dec.  347;  Young 
V.  Montgomery  &  E.  R.  Co.,  2 
Woods  606,  Fed.  Cas.  No.  18,166; 
O'Mahoney  v.  Belmont,  62  N.  Y. 
133;  State  v.  Jacksonville  P.  & 
M.  R.  Co.,  15  Fla.  201;  Gest,  etc., 
V.    New    Orleans.    St.    L.    &    C.   R. 


Co.,  30  La.  Ann.  pt.  I,  28;  Ellis 
V.  Vernon  Ice,  L.  &  W.  Co.,  86 
Tex.  109,  23  S.  W.  858;  Walling 
V.  Miller,  108  N.  Y.  173,  2  Am.  St. 
Rep.  400,  15  N.  E.  65;  Nelson  v. 
Conner,  6  Rob.  (La.)  339;  Wiswall 
V.Sampson,  55  U.S.  (14  How.)  52, 
14  L.  Ed.  322;  Reynolds  v.  Stock- 
ton, 140  U.  S.  254,  35  L.  Ed.  464, 
11  Sup.  Ct.  773;  S.  C,  43  N.  J.  Eq! 
211,  6  Am.  St.  Rep.  877,  10  Atl. 
385;  Young  v.  Rollins,  85  N.  C. 
485;  McCarthy  v.  Peake,  18  How. 
Pr.  (N.  Y.)  138,  9  Abb.  Pr.  164; 
Watkins  v.  Pinkney,  3  Edw.  Ch. 
(N.  Y.)  533;  Storm  v.  Waddell,  2 
Sandf.  Ch.  (N.  Y.)  494;  Gaylord  v. 
Fort  Wayne,  M.  &  C.  R.  Co..  6 
Biss.  286,  Fed.  Cas.  No.  5284; 
Conkling  v.  Butler,  4  Biss.  22,  Fed. 
Cas.  No.  3100;  Bill  v.  New  Albany, 
etc.,  R.  Co.,  2  Biss.  390,  Fed.  Cas. 
No.  1407. 

By  the  receivership  the  prop- 
erty Is  placed  in  custodia  legis, 
and  can  be  administered  only  by 
the  court  appointing  the  receiver. 
City  Bank  of  Wheeling  v.  Bryan, 
76  W.  Va.  481,  L.  R.  A.  1915F,  1219, 
86  S.  E.  8. 

Where  a  receiver  is  appointed 
for  a  trust  company  under  a 
stockholder's  bill  for  the  preserva- 
tion of  its  assets,  he  is  not  super- 
seded by  a  receiver  appointed  at 
the  instance  of  the  Attorney  Gen- 
eral by  another  court,  under  a  bill 
to  dissolve  such  corporation,  un- 
der the  statute  creating  a  bank- 
ing department  of  the  common- 
wealth. .Tones  v.  Lincoln  Savings 
&  Trust  Co.,  222  Pa.  325,  71  Atl. 
209. 
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possession  of  the  property  prior  to  the  action  of  another 
court.^ 

Althoiig-h  the  proceedings  for  the  appointment  of  a 
receiver  were  erroneous,  yet  if  they  were  not  void  the 
possession  of  the  receiver  is  legal,  and  he  can  not  be  dis- 
possessed at  the  suit  of  another  receiver  subsequently 
appointed  by  a  court  of  coordinate  jurisdiction.^ 

But  the  pendency  of  the  receivership  proceedings  in 
one  court  will  not  necessarily  prevent  another  court  from 
taking  jurisdiction  of  a  suit  to  establish  a  claim  into  a 
judgment.  The  manner  in  which  such  a  judgment  shall 
be  paid  is  under  the  control  of  the  receivership  court.'' 


4  East  Tennessee,  V.  &  G.  R. 
Co.  V.  Atlanta  &  F.  R.  Co.,  49  Fed. 
608,  15  L.  R.  A.  109;  Wilmer  v. 
Atlanta  &  Air  Line  R.  Co.,  2 
Woods   409,   Fed.   Cas.   17,775. 

A  United  States  circuit  court 
will  not  decline  jurisdiction  of  a 
motion  to  remove  receivers  of  rail- 
road property  appointed  by  it,  on 
the  ground  that  the  primary  juris- 
diction is  at  the  home  office  of 
the  company,  or  in^  another  dis- 
trict in  which  a  portion  of  the 
railroad  lies,  where  neither  of 
such  courts  has  assumed  jurisdic- 
tion, and  it  does  not  appear  that 
they  will  do  so.  Farmers'  Loan 
&  T.  Co.  V.  Northern  P.  R.  Co., 
69  Fed.  871. 

Ordinarily  where  the  parties 
and  controversy  are  the  same,  the 
fact  that  the  court  which  first  ac- 
quires jurisdiction  did  not  take 
possession  of  the  res  will  not  af- 
fect its  priority  of  jurisdiction. 
Knudsen  v.  First  Trust  &  Savings 
Bank,  245  Fed.  81. 

The  question  arises  whether  the 
court  in  the  prior  court  obtained 
jurisdiction  by  the  process  issued 
by  it.  Coleman  v.  Gallon,  184  Ind. 
204,  110  N.  E.  979, 


5  State  v.  Reynolds,  209  Mo.  161, 
123  Am.  St.  Rep.  468,  14  Ann.  Cas. 
198,  15  L.  R.  A.  (N.  S.)  963,  107 
S.  W.  487;  Lauraine  v.  Ashe 
(Te.x.),  191  S.  W.  563;  Bonner  v. 
Hearne,  75  Tex.  242,  12  S.  W.  38. 

The  jurisdiction  of  the  court  in 
the  prior  action  will  not  be  af- 
fected by  the  sufficiency  of  the 
complaint.  State  v.  Superior 
Court  of  Clallam  County,  87  Wash. 
498,  151  Pac.  1094. 

6  A  judgment  duly  obtained 
against  a  receiver  is  conclusive 
as  to  plaintiff's  right  to  recover 
and  as  to  the  amount  of  recovery. 
St.  Louis  S.  W.  Ry.  Co.  v.  Hol- 
brook,  73  Fed.  112,  19  C.  C.  A.  385; 
Dillingham  v.  Hawk,  60  Fed.  494, 
23  L.  R.  A.  517,  9  C.  C.  A.  101; 
Central  Trust  Co.  v.  East  Tennes- 
see, V.  &  G.  Ry.  Co.,  59  Fed.  523, 
528;  Central  Trust  Co.  v.  St. 
Louis,  A.  &  T.  Ry.  Co.,  41  Fed. 
551;  Dillingham  v.  Russell  (An- 
thony), 73  Tex.  47,  15  Am.  St. 
Rep.  753,  11  S.  W.  139,  3  L.  R.  A. 
634;  Reinhart  v.  Sutton,  58  Kan. 
726,  51  Pac.  221;  Erb  v.  Popritz, 
59  Kan.  264.  68  Am.  St.  Rep.  362, 
52    Pac.    871;    Gay    v.    Brierfield 
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On  tlie  other  hand  a  litigant  may  by  attachment  proceed- 
ings in  one  court  obtain  rights  which  can  not  be  inter- 
fered with  by  another  court  subsequently  appointing  a 
receiver  over  the  defendants  One  court  may  properly 
turn  funds  and  property  of  a  receivership  to  another 
court  subject  to  lawful  claims  to  be  determined  by  the 
latter.* 

§  694.     Effect  Where  Two  Receivers  Appointed  on  Same  Day 
by  Different  Courts. 

Where  two  persons  were  on  the  same  day  appointed 
receivers  of  the  same  property,  it  must  be  determined  as 
a  legal  right  which  is  entitled  to  the  possession  of  the 
property,  and  such  legal  right  is  determined  by  the 
priority  of  judicial  action  without  reference  to  the  time 
of  verification  of  the  papers  or  the  time  of  actually  taking- 
possession,  and  under  such  circumstances  fractions  of  a 
day  may  be  taken  into  consideration.  In  such  a  case  the 
party  who  obtained  the  first  judicial  action,  the  first 
service  of  papers,  the  first  granting  of  the  order  for  the 
appointment  and  the  first  perfecting  of  the  appointment, 
by  the  execution,  approval  and  filing  of  the  required  bond, 
took  precedence  of  the  other  party,  whose  receiver  merely 
first  took  actual  possession  of  the  assets  of  the  bank.^ 

Coal,    etc.,    Co.,    94    Ala.    303,    33  s  Kansas   City  Pipe  Line  Co.  v. 

Am.  St.  Rep.  122,  16  L.   R.  A.  564,  Fidelity    Title    &    Trust    Co.,    217 

11  So.  353;    Dillingham  v.  Russell  Fed.  187,  133  C.  C.  A.  181. 

(Anthony),  73  Tex.  47,  15  Am.  St.  i  All     the     subsequent     judicial 

Rep.  753,  3  L.  R.  A.  634,  11  S.  W.  proceedings   necessary   to    perfect 

139.  the  appointment  of  a  receiver,  had 

Where  the  suit  in  the  other  before  .Justice  Peckham,  preceded 
court  does  not  interfere  with  the  those  before  Justice  Foster.  Jus- 
possession  of  the  receiver,  it  may  tice  Peckham's  order  to  show 
be  allowed  to  be  maintained.  cause  was  returnable  at  11  a.  m. 
American  Nat.  Bank  v.  Robinson,  and  his  order  for  the  appointment 
141  Ga.  78,  80  S.  E.  555.  of    a    receiver,    as    granted,    was 

T  Beardslee     v.     Ingraham,     183  filed    with    the    clerk    about    11.35 

N.  Y.  411,  3  L.  R.  A.  (N.  S.)  1073,  a.    m.   together   with   the   bond   of 

'76  N.  E.  476.  the  receiver,  duly  executed  and 
.II  Rec— 119 
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§  695.     Jurisdiction  of  Particular  Courts  to  Appoint  Receivers. 

The  general  rule  is  that  only  courts  of  original  and 
general  jurisdiction  may  exercise  the  power  to  appoint 
receivers.^    The  power  to  appoint  receivers  is,  of  course, 


approved.  Justice  Foster's  order 
to  show  cause  was  not  returnable 
till  4  o'clock  p.  m.  and  it  was  at 
or  after  that  hour  that  it  was 
made,  the  bond  filed,  and  the  ap- 
pointment of  Mr.  Sedgwick  per- 
fected. On  the  same  day,  Sedg- 
wick obtained  possession  of  the 
assets.  The  mere  preparation 
and  verification  of  the  papers  can 
not  determine  the  question  of 
priority;  and  whether  it  be  deter- 
mined by  the  question  of  first 
judicial  action,  of  first  service  of 
papers,  of  the  first  granting  of  the 
order  for  the  appointment  of  the 
receiver,  or  the  first  perfecting  of 
the  appointment,  by  the  execu- 
tion, approval  and  filing  of  the 
required  bond,  the  proceedings 
had  before  Justice^  Peckham  take 
precedence.  One  of  these  latter 
questions  must,  I  think,  determine 
it;  for  the  mere  fact  that  Sedg- 
wick first  obtained  the  actual  pos- 
session of  the  assets  can  not 
settle  the  question  of  legal  right. 

East  Tennessee,  V.  &  G.  R.  Co. 
v.  Atlanta  &  F.  R.  Co.,  49  Fed.  608, 
15  L.  R.  A.  109,  is  also  to  the  same 
effect. 

And  see  Re  Schuyler's  Steam 
Tow  Boat  Co.,  136  N.  Y.  169,  20 
L.  R.  A.  391,  32  N.  E.  623;  Heid- 
ritter  v.  Elizabeth  Oil  Cloth  Co., 
112  U.   S.  294,  28   L.   Ed.  729,  730, 

5  Sup.  Ct.  135;  Union  Trust  Co. 
v.  Rockford,  R.  I.  &  St.  L.  R.  Co., 

6  Biss.  197,  Fed.  Cas.  No.  14,401; 
Steele     v.     Sturges,     5    Abb.     Pr. 


(N.  Y.)  442;  Texas  Trunk  R.  Co. 
V.  Lewis,  81  Tex.  1,  26  Am.  St. 
Rep.  776,  16  S.  W.  647. 

Of  two  courts  of  concurrent  jur- 
isdiction the  one  whose  jurisdic- 
tion first  attaches  acquires  exclu- 
sive control  of  all  controversies 
respecting  it,  involving  substan- 
tially the  same  interests,  and  the 
possession  of  a  receiver  is  the 
possession  of  the  court  appoint- 
ing him,  and  can  not  be  divested 
by  a  court  of  co-ordinate  jurisdic- 
tion. Bruce  v.  Manchester  &  K. 
R.  Co.,  19  Fed.  342. 

As  to  conflict  of  jurisdiction  be- 
tween courts,  see  Gest,  etc.,  v. 
New  Orleans,  St.  L.  &  C.  R.  Co.,  30 
La.  Ann.  pt.  I,  28;  Jennings  v.  Phil- 
adelphia &  R.  R.  Co.,  23  Fed.  569; 
Osborn  v.  Heyer,  2  Paige  (N.  Y.) 
342;  Re  Mersey  R.  Co.  L.  R.,  37 
Ch.    Div.    610. 

People  V.  Central  City  Bank,  53 
Barb.  (N.  Y.)  412,  35  How.  Pr. 
428. 

The  facts  as  shown  by  the  opin- 
ion in  the  case  were  as  follows: 
"Although  the  petition  for  the  ap- 
pointment of  a  receiver  was  first 
prepared  and  verified  in  the  case 
pending  before  Justice  Foster,  yet 
the  first  judicial  action  was  taken 
in  the  case  pending  before  Justice 
Peckham,  both,  however,  being  on 
the  same  day.  The  precise  hour 
does  not  appear,  further  than  that 
Judge  Peckham's  order  was 
served  about  half  an  hour  before 
Judge  Foster's  order  was  granted. 

1  Potter  V.  Merchants'  Bank,  28 
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of  chancery  origin  and  ancillary  to  the  exercise  of  equi- 
table jurisdiction,  but  the  remedy  is  exercised  by  any 
court  of  whatsoever  name  which  exercises  equitable  juris- 
diction and  is  governed  in  all  respects  by  the  rules  and 
principles  of  chancery  courts.-  The  jurisdiction  of  the 
courts  of  any  particular  state  is  a  matter  which  is  pri- 
marily determined  by  its  constitutional  provisions  and 
statutes  enacted  pursuant  to  such  authority.  Thus  a 
county  court  may,  under  the  statute  creating  it,  be  a 
court  without  power  to  appoint  a  receiver.^  Courts  con- 
ducted by  justices  of  the  peace  are  generally  of  such  a 
character  of  jurisdiction  as  not  to  be  authorized  to  ap- 
point a  receiver.^  Where  a  court  has  jurisdiction 
throughout  a  state,  though  sitting  in  a  particular  district, 
a  judge  of  such  a  court  may  generally  issue  an  order 
appointing  a  receiver  in  any  part  of  the  state,^  but  the 
officer  must  be  one  of  such  a  character  that  he  has  the 
power  to  act  judicially.*^ 


N.  Y.  641,  86  Am.  Dec.  273;  Fred- 
enheim  v.  Rohr,  87  Va.  764,  13 
S.  E.  193,  266;  Virginia,  T.  &  C. 
Steel  &  I.  Co.  V.  Wilder,  88  Va. 
942,  14  S.  E.  806;  Bitting  v.  Ten 
Eyck,  85  Ind.  357;  Folsom  v. 
Evans,  5  Minn.  418;  Bank  of 
Mississippi  v.  Duncan,  52  Miss. 
740;  Scott  V.  Searles,  5  Smedes  & 
M.  (Miss.)  25:  Second  Ward  Bank 
V.   Upmann,   12   Wis.   499. 

In  Illinois,  a  judge  in  vacation 
can  not  appoint  a  receiver.  Ham- 
mock V.  Farmers'  Loan  &  T.  Co., 
105  U.  S.  77,  26  L.  Ed.  1111. 

2  The  jurisdiction  is  based  on 
the  inadequacy  of  the  courts  of 
ordinary  jurisdiction.  Barbour  v. 
National  Exchange  Bank,  45  Ohio 
St.  133,  12  N.  E.  5. 

As  to  English  statute  relating 
to  courts,  and  particularly  to  ap- 


pointment of  receivers,  see  Su- 
preme Court  '  of  Judicature  Act 
1873,  36  &  37  Vict.  chap.  66,  §  25, 
par.  8.  The  United  States  courts 
continue  to  exerpise  chancery  jur- 
isdiction and  are  governed  by  the 
principles  and  practice,  to  a  laigc 
extent,  of  the  English  court  of 
chancery.  Payne  v.  Hook,  74 
U.  S.  425,  19  L.  Ed.  260. 

3  Cochran  v.  Simmons,  178  Ky. 
402,   199   S.  W.  66. 

■i  Tipton  v.  Christopher,  135  Mo. 
App.   619,    116   S.   W.   1125. 

5  Exchange  Nat.  Bank  v.  North- 
ern Idaho  Pine  Lumber  Co.,  24 
Idaho  671,  135  Pac.  747;  State  v. 
Superior  Court,  86  Wash.  492,  150 
Pac.   1168. 

G  On  a  filing  of  a  bill  for  a  re- 
ceiver with  the  register,  he  may 
act  alone  in  appointing  a  receiver. 
Howell  &  Howell  v.  Harris,  Cort- 
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§  696.    Jurisdiction  of  Appellate  Courts  to  Appoint  Receivers. 

It  is  very  rarely  that  the  occasion  arises  w^iere  it  may 
be  said  to  be  necessary  for  an  appellate  court  to  appoint 
a  receiver  in  aid  of  its  original  jurisiliction  since  under 
most  constitutional  provisions  the  extent  of  the  original 
jurisdiction  of  appellate  courts  is  very  limited.  A  differ- 
ent situation  is  presented  when  such  a  court  is  asked  to 
i.ppoint  a  receiver  pending  an  appeal.  The  jurisdiction 
of  such  courts  to  appoint  pending  appellate  proceedings 
will  be  treated  under  the  discussion  of  the  subject  of  ap- 
peals. The  right  of  an  appellate  court  to  appoint  a  re- 
ceiver in  the  exercise  of  its  original  jurisdiction  arose 
in  State  v.  Anheuser-Busch  Brewing  Association/  where 
the  court  appointed  receivers  in  aid  of  quo  warraufo  pro- 
ceedings commenced  before  it  to  oust  respondent  from  con- 
ducting the  brewery  business  and  selling  intoxicating 
liquors  in  the  state.  The  receivers  were  placed  in  charge 
of  the  property  of  respondent  with  the  view  to  aiding  its 
disposition  and  sale.  In  Nebraska  the  Supreme  Court 
is  specifically  given  the  right  to  appoint  receivers,  but 
the  court  itself  Ijas  exercised  the  power  only  under  very 
exceptional  circumstances  and  has  stated  that  applica- 
tions of  that  character  should,  so  far  as  practicable  and 
where  no  particular  reason  exists  for  action  by  the  Su- 
preme Court,  be  presented  and  disposed  of  by  the  district 
courts.  The  court  deemed  it  the  better  practice,  even 
after  an  appeal  had  been  taken,  to  have  the  application 
made  in  the  court  below.^  In  several  instances  the  ap- 
pellate court  refused  to  appoint  a  receiver  stating  that 

ner  &  Co.,  168  Ala.  383,  Ann.  Cas.  gerald,   etc.,   Co.,  44   Neb.   463,   62 

1912B,  234,  52  So.  935.  N.  W.   899. 

A    court    commissioner    has    no  Under  the  Virginia  practice  un- 

jurisdiction  to  appoint  a  receiver.  der    statutory    authority    allowing 

Quiggle  V.  Trumbo,  56  Cal.  626.  an  appellate  judge  to  issue  an  in- 

1  State  V.  Anheuser-Busch  Brew-  junction   after   refusal   by   a   trial 

ing  Ass'n,  76  Kan.  184,  90  Pac.  777.  judge,    it    is    stated    that    such    a 

li  Eastman  v.  Cain,   45  Neb.   48,  judge  has  power  to  appoint  a  re- 

63  N.  W.  123;    Fitzgerald  v.  Fitz-  ceiver  as  ancillary  to  the  Injuno 
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it  had  appellate  jurisdiction,^  but  the  court  entered  into 
no  discussion  of  the  matter.  In  a  Texas  case^  the  appel- 
late court,  in  refusing  to  appoint  a  receiver,  said:  "If 
it  were  made  to  appear  that  a  receiver  in  the  active  dis- 
charge of  his  duties  was  necessary  to  enable  this  court 
to  exercise  its  authority  over  the  case  and  to  revise  the 
action  and  ruling  of  the  inferior  courts,  we  do  not  doubt 
that  this  court  would  have  the  power  to  appoint  a  receiver 
in  order  to  enable  it  to  perform  its  duties  of  re^^sing  and 
correcting  whatever  errors  might  be  made  to  appear  in 
the  proceedings  of  the  lower  courts.  Nor  would  this 
court  hesitate  to  exercise  the  implied  or  inherent  power 
arising  from  its  constitutional  authority,  if  the  facts 
presented  made  such  a  case." 

2.    Receivership  Jurisdiction  of  the  Federal  Courts. 

§  697.     Equity  Jurisdiction  of  Federal  Courts  in  Receiverships. 

The  equity  jurisdiction  of  the  federal  courts  is  the 
same  as  that  possessed  by  the  High  Court  of  Chancery 
in  England  and  is  uniform  throughout  the  states  and  is 
not  subject  to  limitation  or  restraint  by  state  legislation.^ 
In  the  absence  of  specific  state  statutes  or  decisions  of 
the  state  courts  conferring  special  rights  and  powers, 
and  where  the  receiver  is  not  appointed  for  the  purpose 
of  impounding  the  property  for  a  specific  purpose,  the 
appointment  of  a  receiver  by  a  federal  court  is  for  the 
protection  and  preservation  of  all  rights  and  interests 
therein  existing  at  the  time  of  such  appointment.-     The 

tion.     Virginia,    etc.,    Iron    Co.    v.  Hanley,   11  Ida.  302,   81   Pac.   619, 

Wilder,  88  Va.  942,  14  S.  E.  806.  to  the  same  effect. 

3  Dupoyster     v.     Ft.     Jefferson  i  Payne  v.  Hook,  7  Wall.  (U.S.) 
Imp.  Co.'s  Receiver,  121  Ky.   518,  425,  19  L.  Ed.  260;   Union  Pac.  R. 
89   S.   W.   509;    Roberts   v.   W.   H.  Co.  v.  Flynn,  180  Fed.  565. 
Hughes  Co.,  86  Vt.  460,  85  Atl.  982.  2  Equitable   Trust   Co.    v.    Great 

4  Waters-Pierce  Oil  Co.  v.  State  Shoshone  &  T.  F.  W.  P.  Co.,  245 
'(Tex.),  106  S.  W.  326.  Fed.  697,  158  C.  C.  A.  99. 

See,  also,  Chemung  Min.  Co.  v. 
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nature  and  extent  of  the  territorial  powers  of  the  federal 
courts  has  been  stated  by  Judge  Ray  as  follows  :^ 

''Questions  of  jurisdiction  in  the  United  States  courts 
are  not  free  from  perplexities.  Article  3,  section  1,  of  the 
Constitution  provides  that — 

"  'The  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts 
as  the  Congress  may  from  time  to  time  ordain  and  estab- 
lish.' 

"Section  2  of  the  same  article  provides  that — 

"  'The  judicial  power  shall  extend  to  all  cases,  in  law 
and  equity  .  .  .  between  citizens  of  different  states,' 
etc. 

"These  are  limitations  on  the  judicial  power.  Pursuant 
to  the  authority  thus  conferred,  Congress  has  established 
in  each  of  the  states  of  the  United  States  one  or  more 
judicial  districts  (Judicial  Code  [Act  March  3,  1911,  c. 
231]  c.  5,  §§69-115,  36  Stat.  1105-1130  [Comp.  St.  1916, 
§§1051-1106]),  and  has  also  divided  the  United  States 
into  judicial  circuits.  The  boundaries  of  these  districts 
and  circuits  are  defined.  The  Congress  has  also  pro- 
vided for  the  appointment  of  one  or  more  district  judges 
in  each  of  such  judicial  districts  (chapter  1,  §  1,  Judicial 
Code  [Comp.  St.  1916,  §968]),  and  for  the  appointment 
of  circuit  judges  in  each  of  the  judicial  circuits.  Each  dis- 
trict judge  must  be  an  actual  bona  fide  resident  of  the 
district  in  and  for  which  appointed.  The  jurisdiction  of 
each  of  these  district  courts  is  coextensive  with  the  boun- 
daries of  the  judicial  district  in  and  for  which  it  is  estab- 
lished or  created,  and  extends  no  further,  except  in  those 
cases  where  the  Congress  has  expressly  extended  it.  The 
Judicial  Code  points  out  these  cases. 

"The  district  judges  so  appointed  can  not  act  as  such 
and  exercise  their  judicial  powers  and  functions  outside 

3  Prinios  Chemical  Co.  v.  Fulton  Steel  Corporation,  254  Fed.  454. 
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tlicir  respective  districts,  except  in  those  cases  speciall)'- 
provided  for  by  acts  of  Congress,  and  these  cases  are 
jDointed  out  in  the  Judicial  Code.  'The  circuit  court  (now 
district  court)  of  each  judicial  district  sits  within  and 
for  that  district,  and  its  jurisdiction  as  a  general  rule  is 
bounded  by  its  local  limits.'  Toland  v.  Sprague,  12  Pet. 
300,  328  (9  L.  Ed.  1093) ;  Devoe  Mfg.  Co.,  Petitioner, 
108  U.  S.  401,  2  Sup.  Ct.  894,  27  L.  Ed.  764;  Barrett  v. 
United  States,  169  U.  S.  218,  221,  18  Sup.  Ct.  327,  42 
L.Ed.  723." 

The  jurisdiction  to  be  exercised  must  be  of  an  equitable 
character  and  the  proceeding  must  be  one  which  is  recog- 
nized as  within  the  general  rules  of  equity  courts.^  Thus, 
for  instance,  a  federal  court  of  equity  has  no  jurisdiction 
over  matters  of  probate  but  it  may  under  exceptional  cir- 
cumstances where  there  is  a  lack  of  probate  administra- 
tion and  danger  of  loss  through  Avaste  or  dissipation,  take 
charge  of  such  an  estate.^  If  the  violation  of  some  pro- 
vision of  the  federal  constitution  is  an  essential  part  of 
the  cause  of  action,  a  federal  court  has  jurisdiction  of 
the  question.*^  And  where  the  suit  involves  a  law  of  the 
United  States,  the  federal  court  will  take  jurisdiction.'^ 

A  suit  involving  the  acts  or  rights  of  a  receiver  ap- 
pointed by  a  federal  court  constitutes  an  action  arising 

4  Maxwell  v.  McDaniels,  184  Fed.  7  Yardley  v.  Dickson,  47  Fed. 
311,  106  C.  C.  A.  453.                               835;     McConville    v.    Gilmour,    36 

5  Smith  V.  Jennings,  238  Fed.  48,      Fed.  277,  1  L.  R.  A.  498. 

151    C.    C.    A.    124;    Underground  The   appointment  of  a   receiver 

Electric    Rys.    Co.    of    London    v.  in  the  case  of  a  railroad  engaged 

Owsley,   176  Fed.   26,  99   C.  C.  A.  in   interstate    commerce   does   not 

500.  necessarily  involve  a  controversy 

See,    also,    Lauraine    v.    Master-  arising  under  the  constitution  or 

son  (Tex.  Civ.),  193  S.  W.  708.  laws  of  the  United  States.     In  re 

0  Supreme  Council  of  Royal  Ar-  Reisenberg  (Re  Metropolitan  Rail- 

canum    v.    Hobart,    244    Fed.    385,  way  Receivership),  208   U.   S.    40, 

157  C.  C.  A.  11.  52  L.  Ed.  403,  28  Sup.  Ct.  219. 
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under  the  laws  of  the  United  States  and  hence  may  be 
instituted  in  a  federal  court.^ 

§  698.     Jurisdiction  as  Dependent  Upon  Judicial  District. 

Where  property  is  partly  in  one  district  and  x^artly  in 
another  district  of  the  same  state,  the  suit  may  be  com- 
menced in  either  district.^  The  question  in  such  cases 
is  dependent  to  a  very  large  extent  upon  whether  the  ac- 
tion is  one  in  personam  or  one  of  a  local  character  or 
nature  in  which  the  decree  is  to  act  upon  specific  real 
property  or  property  of  a  fixed  nature  or  character. 
Where  the  jurisdiction  is  of  the  person,  he  may  waive  his 
right  to  be  sued  in  a  given  district,  but  where  the  juris- 
diction is  of  the  subject  matter,  it  can  not  be  conferred 
by  consent  of  the  parties. - 

Where  the  receivership  suit  is  one  of  a  local  nature  and 
character  and  all  the  property  which  is  the  subject  mat- 
ter of  the  suit  lies  outside  of  the  district  of  the  federal 
court  which  has  exercised  jurisdiction,  the  court  of  the 
district  where  it  is  situated  will  not  exercise  ancillary 
jurisdiction.^ 

8  Keihl  V.   South  Bend,  76  Fed.  81,  35  L.  Ed.  654,  11  Sup.  Ct.  912. 

921,  22  C.  C.  A.  618,  36   L.   R.  A.  The  right  to  be  sued  in  a  par- 

228.  ticular    district    or    state    is    per- 

1  Horn  V.  Pere  Marquette  R.  Co.,  sonal,  and  may  be  waived  (Pol- 
151  Fed.  626.  lard   v.    Dwight,    4    Cranch   421,    2 

See,  also,  East  Tennessee,  etc.,  L.    Ed.   666;    St.   Louis,   etc.,  Rail- 

R.  Co.  V.  Atlanta,  etc.,  Co.,  49  Fed.  way  v.  McBride,  141  U.  S.  131,  132, 

608,  15   L.   R.  A.  109;    Goddard  v.  35    L.    Ed.   659,   11   Sup.   Ct.   982); 

Mailler,  80  Fed.  422;  City  of  Shel-  but    jurisdiction    over    a    subject- 

byville,    Ky.    v.    Glover,    184    Fed.  matter   is   not   personal,    and   can 

234,  106  C.  C.  A.  376.  not    be    waived,    or    conferred    by 

2  Scattergood  v.  American  Pipe  consent. 

&   Construction   Co.,   249   Fed.   23,  See.  also.   Brown  v.   Lake   Sup. 

161    C.    C.    A.    83;    Minnesota    v.  Iron   Co.,   134   U.    S.   530,    536    (33 

Northern  Securities  Co.,  194  U.  S.  L.  Ed.  1021),  10  Sup.  Ct.  604,  606. 

48,  62,  48   L.   Ed.  870,  24  Sup.  Ct.  3  Primos  Chemical  Co.  v.  Fulton 

598;   Mansfield,  etc.,  v.  Swan,  111  Steel    Corporation,    254    Fed.    454; 

U.  S.  379,  28  L.  Ed.  462,  4  Sup.  Ct.  Morrill      v.      American      Reserve 

510;   Parker  v.  Ormsby,  141  U.  S.  Bond  Co.,  151  Fed.  305. 
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Under  tlie  Judicial  Code  of  1911,  it  is  provided  that 
where  an  appointment  of  a  receiver  is  made  in  one  dis- 
trict of  property  in  several  judicial  districts,  the  appoint- 
ment is  subject  to  the  disapproval  of  the  circuit  court  of 
appeals  or  of  a  circuit  judge  of  the  territory  involved,  if 
questioned  within  a  certain  time,  in  respect  to  property 
outside  of  the  judicial  district  wherein  the  appointment 
was  made.^  A  federal  court  which  has  taken  in  a  fore- 
closure suit  property  of  a  corporation,  situated  in  sev- 
eral states,  may  with  the  consent  of  the  interested  parties 
turn  the  receivership  property  to  receivers  appointed  by 
a  state  court  if  deemed  desirable.^ 

§  699.     Jurisdiction  of  Suits  Ancillary  to  the  Receivership. 

Where  a  federal  court  has  taken  jurisdiction  of  a  re- 
ceivership, any  suit  which  is  ancillary  to  the  main  suit  is 
cognizable  by  a  federal  court  regardless  of  the  citizen- 
ship of  the  parties  or  of  the  amount  in  controversy.^ 
Any  suit  commenced  by  the  receiver  to  accomplish  the 

4  In  re  Brown,  242  Fed.  452,  155  131;  Continental  Trust  Co.  v. 
C.  C.  A.  228.  Toledo,  St.  L.  &  K.  C.  R.  Co.,  82 

But  see  Atkins  v.  Wabash,  St.  L.      ^^d.  642;   Lanning  v.  Osborne,  79 

&  P.  Ry.  Co.,  29  Fed.  161,  172.  ^^"^^    ^^'^'    ^^PP^^'    ^-    ^an    Diego 

Land    &   Town   Co.,   79   Fed.   657; 

5  Kansas  City  Pipe  Line  Co.  v.      t}^„,^„„         tt       •      or    i-.    i     m- 

Bowman   v.    Harris,   95   Fed.   91 1 ; 

Fidelity    Title    &    Trust    Co.,    217  central  Trust  Co.  v.  Benedict.  78 

Fed.  187,  133  C.  C.  A.  181.  Fed.    198,    24    C.    C.    A.    56;     Con- 

1  Blair    v.    Chicago,    291    U.    S.  tinental   Trust  Co.   v.   Toledo,    St. 

400,  50  L.  Ed.  801,  26  Sup.  Ct.  427;  L.   &   K.   C.  R.   Co.,   86  Fed.   929; 

Hume  V.   City  of  New  York,   255  Toledo,   St.  L.  &  K.  C.  R.   Co.  v. 

Fed.  488;   Brown  v.  Allebach,  156  Continental     Trust    Co.,    95    Fed. 

Fed.    697;    Bloomingdale    v.    Wat-  497,    36   C.   C.   A.   155;    Hamlin   v. 

son,  128  Fed.  268,  62  C.  C.  A.  600;  Continental  Trust  Co.,  95  Fed.  497, 

Alexander     v.      Southern      Home  36     C.     C.     A.     155;      (Certiorari 

Building  &  Loan  Ass'n,   120   Fed.  denied   Toledo  St.   L.   &  K.  C.  R. 

963;    Carpenter   v.    Northern   Pac.  Co.  v.  Continental  Trust  Co.,   176 

R.  Co.   (C.  C),  75  Fed.  850;    Peck  U.   S.   219.   44   L.   Ed.  442,   20   Sup. 

V.  Elliott,  79  Fed.  10,  24  C.  C.  A.  Ct.     383);     Rose     v.     Continental 

425,  38   L.  R.  A.  616;    Fish  v.  Og-  Trust  Co.,  95  Fed.  497,  36  C.  C.  A. 

densburgh  &  L.  C.  R.  Co.,  79  Fed.  155. 
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ends  souglit  and  directed  by  the  receivership  suit  is  re- 
garded as  ancillary  so  far  as  the  jurisdiction  of  the 
federal  court  is  concerned.^  Likewise  a  suit  growing  out 
of  or  dependent  upon  and  instituted  for  the  purposes  of 
either  impeaching  or  enforcing  the  judgment  or  decree 
of  the  prior  suit  is  regarded  as  ancillary  to  it  in  respect 
to  jurisdiction.^  Such  an  ancillary  suit  is  regarded  as 
but  a  continuation  in  a  court  of  equity  of  the  original 
suit  to  the  end  that  more  complete  justice  may  be  done.'* 
Thus  the  receivership  court  will  take  jurisdiction  of  a 
claim  by  any  one  which  would  be  injuriously  affected  by 
the  action  of  the  court  in  dealing  with  the  receivership 
property.^  A  suit  by  the  receiver  to  recover  against 
stockholders  for  liability  upon  stock  subscriptions  is  re- 
garded as  ancillary.*^  Likewise  is  a  suit  against  borrow- 
ing stockholders  of  a  building  and  loan  association  which 
is  in  receivership,'^  or  a  suit  to  determine  a  landlord's 
right  of  entry  for  an  alleged  breach  of  a  condition  of  a 
lease  held  by  the  receivership.^  Actions  involving  the 
acts  and  rights  of  the  receiver  of  a  federal  court  arise 

2  Pope    V.    Louisville,    etc.,    Ry.      Mountain  Iron  &  Coal  Co.,  76  Fed. 
Co.,  173  U.   S.   573,  43   L.   Ed.  814,       624,   22    C.    C.   A.   430. 

19  Sup.  Ct.  500.  6  HoUander  v.  Heaslip,  222  Fed. 

3  Hume   V.    City    of    New    York,      808,  137  C.  C.  A.  1. 

255    Fed.    488;    Minnesota    Co.    v.  7  Gunby  v.  Armstrong,  133  Fed. 

St.  Paul  Co.,  2  Wall.  609,  17  L.  Ed.      417,    66   C.   C.  A.   627;    Bottom   v. 
886;     Krippendorf    v.    Hyde,    110      National    Ry.     Building    &     Loan 
U.    S.    276,   28    L.    Ed.   145,   4    Sup.      ^ss'n,    123    Fed.    744. 
Q^    27.  ^  s^'^t  ^y  tbe  receiver  of  a  fed- 

eral court  to  recover  possession  of 


4  Brun  v.  Mann,  151  Fed.  145, 
80  C.  C.  A.  513,  12  L.  R.  A.  (N.  S.) 
154. 


standing   timber   claimed   as    part 
of  the  estate  is  cognizable  by  that 
court   irrespective   of  the    citizen- 
5  City     of     Shelbyville,     Ky.    v.      ship  of  the  parties  or  amount  in- 
Glover,  184  Fed.  234,  106  C.  C.  A.      volved.      Kirkland    v.    Knox,    230 
376;     Metropolitan    Trust    Co.    of      Fed.  806,  145  C.  C.  A.  116. 
New  York  v.  Columbus,   S.   &   H.  s  Odell  v.  H.  Batterman  Co.,  223 

R.  Co.,  93  Fed.  689;  Blake  v.  Pine      Fed.  2^2,  138  C.  C.  A.  534. 
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under  the  laws  of  the  United  States  and  are  within  the 
jurisdiction  of  a  federal  court.® 

§  700.     Right  of  Federal  Receiver  to  Sue  in  State  Court  in  the 
Federal  District. 

In  holding  that  a  federal  receiver  could  sue  in  the 
state  courts  to  vindicate  a  property  right  of  the  estate 
in  his  custody,  Justice  Ritz,  in  a  recent  case,^  said : 

''It  is  further  insisted  that  even  though  the  plaintiff 
was  authorized  to  bring  a  suit  by  the  district  court,  he 
can  not  maintain  this  suit  in  the  circuit  court  of  Ran- 
dolph county,  inasmuch  as  he  is  a  foreign  receiver,  and 
is  without  right  outside  of  the  jurisdiction  of  his  appoint- 
ment. I  do  not  know  that  it  can  be  said  that  a  receiver 
appointed  by  a  federal  district  court  in  the  state  of  West 
Virginia  is  a  foreign  receiver.  While  these  courts  are 
created  by  a  distinct  sovereignty,  and  do  not  exist  by 
virtue  of  any  law  of  the  state  of  West  Virginia,  in  the 
exercise  of  their  powers  they  act  within  the  confines  of 
the  state.  They  administer  the  laws  of  the  state  in  the 
settlement  of  controversies  within  their  jurisdiction.  In 
the  trial  of  cases  in  those  courts  juries  are  drawn  from 
the  citizens  of  the  state,  the  judges  are  residents  of  the 
state,  and  it  is  apparent  that  there  is  quite  a  difference 

9  Keihl  V.    City   of   South   Bend,  involved.   Betts  v.  Bislier,  213  Fed. 

76   Fed.   921,   22   C.   C.    A.    618,    36  581,  130  C.  C.  A.  IGl. 
L.  R.  A.  228.  1  State  v.  United  States  Fidelity 

A  suit  based  upon  the  negligent  &    Guaranty   Co.,    81    W.   Va.    184, 

performance    of    the    duties    of    a  94  S.  E.  123. 

federal    receiver,    may    be    main-  Receivers    for    a    railroad    com- 

tained    in    the    federal   court.      St.  pany  appointed  by  a  federal  court 

Bernard  v.  Shane,  220  Fed.  852,  135  may   sue   in   a   state   court   to   re- 

C.  C.  A.  399;    Cobb  v.  Sertic,  218  cover  real  property  rented  by  the 

Fed.  320,  134  C.  C.  A.  116.  railroad  company  from  the  tenant 

An  action  against  a  federal  re-  holding  over  the  expiration  of  the 

ceiver  for  injuries  to  an  employee  lease.        Delano      v.      Malcomson 

is     maintainable     in    the    federal  Houghten    Co.,    183   Mich.   62,    148 

court,  though  no  federal  question  N.  W.  749. 
nor   diversity  of  citizenship   were 
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between  these  courts  and  the  courts  of  another  state,  or 
even  a  federal  district  court  sitting  in  another  state.  But 
assuming  that  the  federal  District  Court  of  the  Northern 
District  of  West  Virginia  is  a  foreign  court,  I  perceive 
no  reason  why  its  receiver  should  not  be  allowed  to  insti- 
tute and  prosecute  a  suit  in  the  courts  of  this  state  to 
vindicate  rights  belonging  to  the  estate  committed  to  his 
charge.  Under  the  rule  of  comity  it  is  quite  generally 
held  that  such  receivers  may  institute  and  prosecute  such 
suits  in  the  courts  of  other  states." 

§  701.    Right  of  Federal  Court  to  Proceed  Under  State  Statutes. 

A  federal  court  has  jurisdiction  of  a  suit  for  the  ap- 
pointment of  a  receiver  for  a  corporation  under  a  state 
statute  where  the  bill  shows  the  requisite  diversity  of 
citizenship  and  the  requisite  amount  involved.^  Rights, 
created  by  statutes  of  the  states  to  be  pursued  in  the  state 
courts  may  be  enforced  and  administered  in  the  federal 
courts,  either  at  law  or  in  equity,  as  the  nature  of  the 
rights  so  created  may  require.  An  enlargement  of  equi- 
table rights  by  statutes  of  the  states  may  be  administered 
by  the  federal  courts  as  well  as  by  the  courts  of  the 
states.  In  other  words  a  party  going  into  a  federal  court 
does  not  lose  any  right  or  appropriate  remedy  of  which 
he  might  have  availed  himself  in  the  state  courts  of  the 
same  locality.^     But  jurisdiction  to  appoint  a  receiver 

1  Adler     v.     Campeche     Laguna  14  Sup.  Ct.  127;   Maguire  v.  Mort- 

Corporation,    257    Fed.    789;     Na-  gage  Co.,  203  Fed.  858,  122  C.  C.  A. 

tional    Surety   Co.   v.   State   Bank,  83. 

120    Fed.    593,    56    C.    C.    A.    657,  But   see   Best    &   Russell    Cigar 

61    L.    R.    A.    394;    United    States  Co.    v.    William    Reese    Co.    (Tex. 

Shipbuilding    Co.    v.    Conklin,    126  Civ.),  210  S.  W.  317. 

Fed.   132,   60   C.   C.   A.   680;    Land  2  Kessler     v.     William     Necker, 

Title  &  Trust  Co.  v.  Asphalt  Co.  Inc.,  258  Fed.  654;    Darragh  v.  H. 

of  America,  127  Fed.  1,  62  C.  C.  A.  Wetter   Mnfg.    Co.,   78   Fed.   7,   23 

23;   Scott  V.  Neely,  140  U.  S.  106,  C.  C.  A.  609. 

35  L.  Ed.  358,  11  Sup.  Ct.  712;  The  Judicial  Code  of  1911,  re- 
Hollins  V.  Brierfield  Coal  &  Iron  quiring  receivers  to  manage  prop- 
Co.,  150  U.  S.  371,  37  L.  Ed.  1113,  erty  according  to  state  laws,  does 
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contrary  to  the  general  principles  of  equity  jurisprudence 
can  not  be  conferred  upon  a  federal  court  by  a  state 
statute  conferring  such  powers  upon  the  state  courts.^ 
The  federal  courts  follow  the  construction  placed  by  a 
state  court  upon  its  own  constitution  and  statutes,^  but 
in  determining  questions  of  general  commercial  law,  they 
are  not  controlled  by  the  decisions  of  state  courts.^ 

3.    Conflicts  of  Jurisdiction  Between  State  and 
Federal  Courts. 

§  702.     General  Rule  of  Priority  of  Jurisdiction  in  Receiver- 
ships. 

The  general  rule  is  that  courts  of  coordinate  jurisdic- 
tion may  entertain  the  same  cause  of  action  between  the 
same  parties  concurrently  where  a  judgment  in  personam 
is  sought  but  where  such  cause  of  action  is  a  proceeding 
in  rem,  the  court  which  first  takes  the  property  into  pos- 
session through  a  receiver  obtains  a  jurisdiction  which 
is  exclusive  and  not  subject  to  interference  by  any  other 
court.^     The  jurisdiction  of  the  courts  of  a  state  is  de- 

not  restrict   the   inherent   powers  Royal  Arcanum  v.  Hobart,  244  Fed. 

of    a    federal    court    to    preserve  385,  157  C.  C.  A.   11. 

property     from     external     attack.  5  First  Nat.  Bank  of  Shenandoaii 

Fidelity  Title  &  Trust  Co.  v.  Kan-  v.  Liewer,  187  Fed.  16,  109  C.  C.  A. 

sas  Natural  Gas  Co.,  219  Fed.  614.  70. 

3  Davis  V.  Hayden,  238  Fed.  734,  i  Young  v.  Hamilton,  135  Ga. 
151  C.  C.  A.   584.  339,     Ann.     Cas.     1912A,     144,     31 

4  Nielsen  v.  Chicago,  B.  &  Q.  R.  L.  R.  A.  (N.  S.)  1057,  69  S.  E. 
Co.,  187  Fed.  393,  109  C.  C.  A.  225;  593;  State  v.  Reynolds,  209  Mo. 
T.  L.  Smith  Co.  v.  Orr,  224  Fed.  161,  123  Am.  St.  Rep.  468,  14  Ann. 
71,   139   C.   C.  A.   517.  Cas.  198,  15   L.   R.  A.   (N.  S.)   963, 

In  determining  v^'hether  the  al-  107   S.  W.   487. 

leged  unconstitutionality  of  a  state  The  court  first  acquiring  juris- 

statute  gives  jurisdiction  to  a  fed-  diction  will  retain  jurisdiction  for 

eralcourt  upon  the  theory  that  such  the  purposes  of  administering  the 

violation  is  an  essential  part  of  the  estate.    Thompson  v.  Holladay,  15 

cause  of  action  the  court  will  pre-  Or.  34,  14  Pac.  725;    Heidritter  v. 

sume  that,  if  the  statute  is  uncon-  Elizabeth  Oil  Cloth  Co.,  112  U.  S. 

stitutional,    the    state    courts    will  294,  28  L.  Ed.  729,  730,  5  Sup.  Cc. 

so  declare.      Supreme   Council    of  135. 
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termined  by  its  laws.-  The  control  over  the  property  in 
controversy  is  an  important  test  of  jurisdiction.^  The 
possession  of  the  receiver  under  the  orders  of  the  court 
is  the  possession  of  the  court  itself.^ 

The  rule  in  respect  to  the  jurisdiction  of  a  receiver- 
ship court  which  obtains  prior  possession  of  the  prop- 
erty was  well  set  forth  in  the  case  of  McKinney  v.  Lan- 
don,^  where  Judge  Hook  said: 

"The  action  in  the  state  court  was  begun  tirst,  but  the 
federal  court  first  appointed  receivers.     Did  the  subse- 


But  see  Buchanan  v.  Smith,  83 
U.  S.  (16  W'all.)  277,  309,  21  L.  Ed. 
280,  287;  Ohio  &  M.  R.  Co.  v. 
Fitch,  20  Ind.  498. 

See,  also.  Union  Trust  Co.  v. 
Rockford,  R.  I.  &  St.  L.  R.  Co.,  6 
Biss.  197,  Fed.  Cas.  No.  14,401; 
Gaylord  v.  Fort  Wayne,  M.  &  C. 
R.  Co.,  6  Biss.  286,  Fed.  Cas.  No. 
5284;  Conkling  v.  Butler,  4  Biss. 
22,  Fed.  Cas.  No.  3100;  Bill  v. 
New  Albany  &  C.  R.  Co.,  2  Biss. 
390,  Fed.  Cas.  No.  1407;  Beecher 
V.  Bininger,  7  Blatchf.  170,  Fed. 
Cas.  No.  1222;  Sedgwick  v.  Menck, 
6  Blatchf.  156,  158;  Fed.  Cas.  No. 
12,616;  Storm  v.  Waddell,  2  Sandf. 
Ch.  (N.  Y.)  494;  Bruce  v.  Man- 
chester &  K.  R.  Co.,  19  Fed.  342; 
Judd  V.  Bankers  &  M.  Teleg.  Co., 
31  Fed.  182,  24  Blatchf.  420;  Davis 
V.  Alabama  &  F.  R.  Co.,  1  Wood 
661,  Fed.  Cas.  No.  3648;  Hutchinson 
V.  Green,  6  Fed.  833,  2  McCrary 
471;  Spinning  v.  Ohio  L.  Ins.  & 
T.  Co.,  2  Disney  (Ohio)  336,  13 
Ohio  Dec.  206;  Re  Clark,  4  Ben. 
88,  Fed.  Cas.  JNo.  2798;  Re  Hulst,  7 
Ben.  17,  Fed.  Cas.  No.  6863;  Lig- 
gett V.  Glenn,  51  Fed.  381,  2 
C.  C.  A.  286;  Milwaukee  &  St.  P. 
R.  Co.  V.  Milwaukee  &  M.  R.  Co.. 
20  Wis.  165,  88  Am.  Dec.  735. 


2  McKinney  v.  Landon,  209  Fed. 
300,  126  C.  C.  A.  226. 

3  O'Neil  V.  Welch,  245  Fed.  261, 
157  C.  C.  A.  453. 

4  Hutchinson  v.  Green,  6  Fed. 
833;  Bruce  v.  Manchester  &  K.  R. 
R.  Co.,  19  Fed.  342. 

5  McKinney  v.  Landon,  209  Fed. 
300,  126  C.  C.  A.  226. 

In  McClellan  v.  Garland,  187 
Fed.  915,  110  C.  C.  A.  49,  it  was 
held  that  mere  pendency  of  the 
same  cause  of  action  in  different 
courts  is  not  ground  for  staying 
action  in  the  subsequent  court 
where  there  is  no  conflict  in  re- 
spect to  the  custody  of  the  prop- 
erty. 

The  court  having  prior  juris- 
diction having  all  the  parties  be- 
fore it,  has  jurisdiction  to  deter- 
mine the  ultimate  rights  of  the 
parties.  Venner  v.  Denver  LTnion 
Water  Co.,  40  Colo.  212,  122  Am. 
St.   Rep.  1036,  90  Pac.  623. 

The  right  of  a  court  having  jur- 
isdiction to  hear  and  determine 
the  action  should  not  be  surren- 
dered, in  the  absence  of  a  plain 
ruling  adverse  to  its  jurisdiction 
by  a  court  of  superior  authority. 
Chesapeake  &  O.  Ry.  v.  Banks' 
Adm'r,  144  Ky.  137,  137  S.  W.  1066. 
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•quent  appointment  of  receivers  by  the  state  court  relate 
back  so  that  it  may  be  said  that  it  was  in  constructive  pos- 
session of  the  property  from  the  time  the  action  was  com- 
menced? It  is  a  maxim  of  the  law  that  a  court  having 
possession  of  property  can  not  be  deprived  thereof  until 
its  jurisdiction  is  surrendered  or  exhausted,  and  that  no 
other  court  has  a  right  to  interfere.  It  is  a  principle  of 
right  and  of  law  which  leaves  nothing  to  the  discretion 
•of  another  court  and  may  not  be  varied  to  suit  the  con- 
A^enience  of  litigants,  Merritt  v.  American  Steel  Barge 
Co.,  24  C.  C.  A.  530,  79  Fed.  228.  It  is  essential  to  the 
dignity  and  authority  of  every  judicial  tribunal  and  is 
especially  valuable  for  the  prevention  of  unseemly  con- 
flicts between  federal  courts  and  the  courts  of  the  states. 
As  between  them  it  is  reciprocally  operative — mutually 
protective  and  prohibitive.  The  most  difficulty  arises  in 
•determining  when  possession  of  property  has  been  taken, 
when  jurisdiction  has  attached  to  the  exclusion  or  post- 
ponement of  that  of  other  courts.  •  It  is  settled,  however, 
that  actual  seizure  or  possession  is  not  essential,  but  that 
jurisdiction  may  be  acquired  by  acts  which,  according  to 
established  procedure,  stand  for  dominion  and  in  effect 
subject  the  property  to  judicial  control.  It  may  be  by 
the  mere  commencement  of  an  action  the  object,  or  one 
of  the  objects,  of  which  is  to  control,  affeCt,  or  direct  its 
disposition.  See  Mound  City  Co.  v.  Castleman,  110 
C.  C.  A.  55,  187  Fed.  921,  and  the  cases  cited.  The  prin- 
ciple often  applies  'where  suits  are  brought  to  enforce 
liens  against  specific  property,  to  marshal  assets,  admin- 
ister trusts,  or  liquidate  insolvent  estates,  and  in  suits  of 
a  similar  nature  where,  in  the  progress  of  the  litigation, 
the  court  may  be  compelled  to  assume  the  possession  and 
control  of  the  property  to  be  affected.'  Farmers'  Loan 
&  Trust  Co.  V.  Railroad,  177  U.  S.  51,  20  Sup.  Ct.  564, 
44  L.  Ed.  667.  The  mere  fact  that  an  exigency  calling 
for  a  receiver  may  arise  does  not  make  the  jurisdiction 
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of  the  court  in  that  respect  relate  to  the  beginning  of  the 
action  (Shields  v.  Coleman,  157  U.  S.  168, 178,  15  Sup.  Ct. 
570,  39  L.  Ed.  660),  as  perhaps  where  it  is  an  ordinary  aid 
to  execution  on  a  final  judgment  and  dependent  upon  con- 
ditions or  circumstances  that  may  or  may  not  occur.  But 
where  the  declared  purpose  of  an  action  in  whole  or  in 
part  is  directed  to  specific  property,  and  the  full  accom- 
plishment thereof  may  require  judicial  dominion  and 
control,  jurisdiction  of  the  property  attaches  at  the  be- 
ginning of  the  action.  And  it  is  so  if  dominion  and  con- 
trol are  essential  to  the  action,  though  not  yet  exercised. 
We  think  enough  has  been  said  of  the  nature  of  the  action 
in  the  state  court  to  show  that  it  is  within  the  principle 
invoked.  Judicial  dominion  of  the  combined  and  com- 
mingled properties  of  the  offending  corporations  is 
^'itally  necessary  to  the  purposes  of  the  action.  In  no 
other  way  could  the  marshaling  and  separation  be  effec- 
tually accomplished. 

**It  is  urged  that  the  jurisdictions  of  the  state  and  fed- 
eral courts  are  not  concurrent  with  respect  to  the  subject- 
matters  of  the  suits,  but  in  questions  like  that  before  us 
the  test  is  prior  possession,  actual  or  constructive,  and 
not  concurrency  of  jurisdiction.  The  subject-matter  of 
which  the  one  court  has  jurisdiction  may  be  wholly  with- 
out the  power  of  the  other.  Prior  possession  by  a  court 
having  jurisdiction  of  the  case  before  it  according  to  the 
laws  of  the  sovereignty  under  which  it  was  organized 
entitles  it  to  hold  until  it  is  through." 

The  confusion  among  the  decisions  upon  the  subject  of 
priority  of  jurisdiction  arises  in  respect  to  the  question  of 
when  a  suit  is  commenced  under  the  rule.  The  statutes 
of  the  various  states  are  variant  and  the  question  is 
naturally  one  which  is  not  dependent  upon  whether  the 
case  is  one  arising  in  receivership  proceedings  or  in  some 
other  form  of  action.  "Wliere  the  suit  is  one  in  which  the 
possession  of  the  res  is  the  test  of  priority,  it  is  obvious 
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that  tlie  question  is  not  determined  merely  by  the  chronol- 
ogy of  when  the  proceedings  are  tiled  or  process  served 
but  that  a  number  of  elements  must  be  considered  and 
especially  the  local  decisions  on  the  subject  in  connection 
with  the  statutory  provisions  relative  to  the  subject. 

Actual  possession  of  the  res  is,  of  course,  a  very  co- 
gent test  of  jurisdiction,  but  not  essential  under  all  cir- 
cumstances.*^   The  question  of  such  conflict  of  jurisdiction 


6  Pulliam  V.  Osborne,  17  How. 
471,  15  L.  Ed.  154;  Taylor  v. 
Carryl,  20  How.  583,  15  L.  Ed. 
1028;  Shields  v.  Coleman,  157 
U.  S.  168,  39  L.  Ed.  660,  15  Sup. 
Ct.  570;  Wabash  R.  Co.  v.  Adal- 
bert College,  208  U.  S.  38,  52 
L.  Ed.  379,  28  Sup.  Ct.  182;  United 
States  Fidelity  &  Guaranty  Co.  v. 
First  Nat.  Bank,  239  Fed.  227,  152 
C.  C.  A.  215;  Lake  Bisteneau  Lum- 
ber Co.  V.  Mimms,  49  La.  Ann. 
1283,   22   So.   730. 

-  In  Buck  V.  Colbath,  3  Wall. 
(U.  S.)  334,  18  L.  Ed.  257,  the 
supreme  court  said: 

"The  rule  that,  among  courts  of 
concurrent  jurisdiction,  that  one 
which  first  obtains  jurisdiction  of 
a  case  has  the  exclusive  right  to 
decide  every  question  arising  in 
the  case,  is  subject  to  some  limi- 
tations, and  is  confined  to  suits 
between  the  same  parties,  or 
privies,  seeking  the  same  relief  or 
remedy,  and  to  such  questions  or 
propositions  as  arise  ordinarily 
and  properly  in  the  progress  of 
the  suit  first  brought,  and  does  not 
extend  to  all  matters  which  may 
by  possibility  become  involved  in 
it." 

In  Covell  V.  Heyman,  111  U.  S. 
176,  28  L.  Ed.  390,  4  Sup.  Ct.  355, 
Mr.    Justice    Matthews    said: 

"They  [the  federal  and  state 
II  Rec— 120 


courts]  exercise  jurisdiction,  it  is 
true,  within  the  same  territory, 
but  not  in  the  same  plane;  and 
where  one  takes  into  its  posses- 
sion a  specific  thing,  that  res  is 
as  much  withdrawn  from  the  ju- 
dicial power  of  the  other  as  if  it 
had  been  carried  physically  into  a 
different    territorial    sovereignty." 

In  Farmers'  Loan  &  Trust  Co. 
V.  Lake  Street  Elev.  R.  Co.,  177 
U.  S.  51,  61,  44  L.  Ed.  667,  671, 
20  Sup.  Ct.  564,  568,  Justice 
Shiras    said: 

"The  possession  of  the  res  vests 
the  court  which  has  first  acquired 
jurisdiction  with  the  power  to 
hear  and  determine  all  contro- 
versies relating  thereto,  and  for 
the  time  being  disables  other 
courts  of  co-ordinate  jurisdiction 
from  exercising  a  like  power. 
This  rule  is  essential  to  the  or- 
derly administration  of  justice, 
and  to  prevent  unseemly  con- 
flicts between  courts  whose  juris- 
diction embraces  the  same  sub- 
jects and  persons.  Nor  is  this 
rule  restricted  in  its  application 
to  cases  where  property  has  been 
actually  seized  under  judicial  pro- 
cess before  a  second  suit  is  in- 
stituted in  another  court,  but  it 
often  applies  as  well  where  suits 
are  brought  to  enforce  liens 
against  specific  property,  to  mar- 
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was  considered  by  Judge  Dayton  in  a  well  reasoned 
opinion  in  which  he  summed  up  the  result  of  his  investi- 
gation, as  follows  :'^ 

"First.  Where  suits  have  been  instituted  in  courts  of 
concurrent  jurisdiction  involving  a  controversy  between 
substantially  the  same  parties  or  their  privies,  and  no 
actual  seizure  of  the  res  has  by  lawful  process  been  made 
by  either,  in  such  case  the  one  in  which  suit  was  first 
brought  is  entitled  to  exclusive  jurisdiction  and  should 
determine  the  controversy. 

"Second.  Where  there  has  been  suit  brought  in  either 
federal  or  state  court  for  the  purpose  of  enforcing  simply 
a  lien  or  debt  against  a  defendant  who  is  permitted  to 
remain  in  possession  of  the  property  bound  by  such  lien, 
and  subsequently  a  suit  is  brought  in  the  other  court  to 
assert  such  a  lien  or  for  other  relief,  and  in  such  suit 
sufficient  grounds  are  set  forth  and  made  apparent  that, 


shal  assets,  administer  trusts,  or 
liquidate  insolvent  estates,  and  in 
suits  of  a  similar  nature  where, 
in  the  progress  of  the  litigation, 
the  court  may  be  compelled  to 
assume  the  possession  and  con- 
trol of  the  property  to  be 
affected. 

"The  actual  seizure  of  the  prop- 
erty is  not  necessary  to  produce 
this  effect,  when  the  possession  of 
the  property  is  necessary  to  the 
granting  of  the  relief  sought.  In 
such  cases  the  commencement  of 
the  suit  is  sufficient  to  give  the 
court  whose  jurisdiction  is  in- 
voked the  exclusive  right  to  con- 
trol the  property." 

Illinois  Steel  Co.  v.  Putnam,  68 
Fed.  515,  517,  15  C.  C.  A.  556,  558. 

See  Adams  v.  Mercantile  Trust 
Co.,  66  Fed.  617,  15  C.  C.  A.  1,  to 
the  same  effect. 


The  court  having  priority  holds 
until  its  jurisdiction  is  exhausted 
by  the  performance  of  its  duty  in 
the  matter.  State  of  Texas  v. 
Palmer,  158  Fed.  705,  85  C.  C.  A. 
603,   22   L.   R.  A.   (N.   S.)    316. 

Where  a  federal  court  has  taken 
possession  of  the  property  of  an 
insolvent  water  company  by  the 
appointment  of  a  receiver,  and  he 
has  brought  suit  in  that  court  to 
test  the  right  of  the  company  to 
fix  water  rates,  the  jurisdiction 
of  the  federal  court  can  not  be 
taken  away  by  a  subsequent  suit 
by  a  consumer  in  a  state  court 
to  test  the  same  question.  Lan- 
ning  V.  Osborne  (C.  C),  79  Fed. 
657. 

7  Jackson  v.  Parkersburg  &  O. 
V.  Electric  Ry.  Co.,  233  Fed.  784. 

In  this  connection  see,  also, 
Knott  V.  Evening  Post  Co.,  124 
Fed.  342. 
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"by  reason  of  insolvency,  waste,  or  other  causes,  seques- 
tration and  seizure  of  the  property  should  be  had,  and  in 
consequence  is,  under  order  or  decree,  so  taken  in  pos- 
session by  said  other  court,  jurisdiction  over  such  prop- 
erty seized  passes  to  and  vests  in  the  court  of  seizure, 
notwithstanding  the  prior  institution  of  the  suit  without 
sequestration  or  seizure  in  and  by  the  first  court. 

''Tliird.  That  the  importance  of  seizure  of  property 
being-  made  the  test  of  jurisdiction  is  peculiarly  necessary 
in  states  like  West  Virginia,  where  under  its  laws  real 
estate  can  not  be  sold  under  execution,  but  only  after  exe- 
cution has  been  returned  nulla  bona  as  against  the 
debtor's  personal  property,  and  only  after,  in  ordinary 
cases,  in  an  equity  suit,  the  lienors  have  been  convened, 
the  amount  and  order  of  priority  of  their  liens  ascertained 
and  determined,  and  where  actual  possession  can  only  be, 
pendente  lite,  obtained  by  sequestration  of  rents,  issues, 
and  profits  by  and  through  a  special  decree  entered  in  the 
cause.     ... 

**  Fourth.  The  general  rule  is  further  limited  that,  where 
conflict  arises,  it  is  only  applicable  where  the  parties  or 
privies  to  the  suits  are  the  same,  and  both  seek  the  same 
relief  or  remedy ;  and  then  it  is  confined  to  such  questions 
or  propositions  as  arise  ordinarily  and  properly  in  the 
progress  of  the  suit  first  brought,  and  does  not  extend 
to  all  matters  which  may  by  possibility  become  involved 
in  it,  as  held  in  Buck  v.  Colbath,  supra.^ 

''Fifth,  That,  in  order  to  maintain  its  jurisdiction,  right- 
fully assumed  by  reason  of  the  conditions  arising  in  any 
of  the  ways  above  set  forth,  it  is  the  right  and  the  duty 
of  a  federal  court  to  enjoin  and  restrain  a  state  court 
from  interfering  with  its  control  and  disposition  of  the 
res  in  its  possession,  or  from  seeking  to  oust  its 
jurisdiction. 

''Applying  these  principles  to  the  case  here,  it  seoms 

8  Buck  V.  Colbath,  3  Wall.  (U.  S.)  334,  IS  L.  Ed.  257. 
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to  me  this  court  clearly  has  jurisdiction  over  this  rail- 
road company's  property  and  the  disposition  of  it  for 
these  reasons:  (a)  Because  it  has  unquestioned  posses- 
sion through  its  receiver  of  it;  and  (b)  the  state  court's 
jurisdiction  over  it  rests  alone  upon  the  fact  that  a  suit 
was  first  instituted  in  it  for  the  sole  purpose  of  enforcing 
a  lien,  but  with  no  attempt  to  sequester  the  property  or 
appoint  a  receiver  to  take  possession  of  it;  (c)  because 
the  parties  to  the  two  suits  are  not  the  same,  the  same 
relief  or  remedy  is  not  sought  by  both,  and  the  questions 
involved  are  different  in  each.  The  purpose  of  the  state 
court  w^as  solely  to  enforce  collection  of  a  debt;  that  of 
this  suit  to  secure  the  completion  and  operation  of  a  rail- 
road line  for  public  use  and  benefit  by  means  of  receiver's 
certificates  to  be  issued  by  consent  of  the  bondholders, 
and  to  enable  it  to  perform  a  contract  made  by  it  with 
another  company." 

If,  however,  the  matters  in  controversy  are  different, 
a  federal  court  may  retain  jurisdiction  notwithstanding 
priority  of  action  between  the  same  parties  in  a  state 
court.^    Where  the  two  suits  are  for  the  same  purpose, 

»  Knudsen  v.  First  Trust,  etc.,  fairs  of  a  corporation,  remove  an 
Banli,  245  Fed.  81,  157  C.  C.  A.  acting  trustee  for  bondholders, 
377;  Bridgeport  Electric  &  Ice  Co.  and  the  appointment  of  another, 
V.  Header,  72  Fed.  115,  18  C.  C.  A.  and,  in  the  event  of  the  corpora- 
451.  tion's  insolvency,  for  the  appoint- 
Where  a  suit  to  forfeit  a  fran-  ment  of  a  receiver,  and  the  cancel- 
chise  of  a  waterworks  corpora-  lation  of  alleged  fraudulent  bonds, 
tion  was  brought  in  a  state  court  the  federal  court  acquired  juris- 
prior  to  the  appointment  of  a  re-  diction  of  the  entire  subject-mat- 
ceiver  of  the  corporation  by  the  ter,  with  the  right  to  determine 
federal  court,  the  former  court  and  administer  the  trust  regard- 
has  jurisdiction  of  the  subject-  less  of  any  provisions  of  the  trust 
matter  of  the  suit.  Palestine  deed,  and  it  was  not  bound  to 
Water  &  Power  Co.  v.  City  of  recognize  any  subsequent  order  in 
Palestine,  91  Tex.  540,  40  L.  R.  A.  proceedings  afterwards  brought  in 
203,  44  S.  W.  814.  the  state  court  for  the  appoint- 
Where  a  bill  was  filed  by  the  ment  of  a  new  trustee  in  accor- 
pledgee  of  corporate  bonds  in  the  dance  with  the  deed  of  trust, 
federal  court  to  wind  up  the  af-  State  Nat.  Bank  v.  Syndicate  Co. 
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the  federal  court,  if  the  suit  in  the  state  court  was  prior, 
Avill  stay  the  suit  in  its  court  until  the  final  determina- 
tion of  the  prior  suit.^*^  The  exclusiveness  of  the  court 
having  priority  is  not  dependent  upon  the  sufficiency  of 
the  complaint  in  such  action.^ ^ 

§  703.     Status  of  Federal  Receiver  As  Against  Receivership  by 
State  Court. 

Where  a  receiver  appointed  by  a  federal  court  has 
actually  taken  possession  of  the  property  in  litigation, 
the  jurisdiction  of  that  court  is  complete  and  will  not  be 
surrendered  to  a  receiver  subsequently  appointed  by  a 
state  court, ^  even  though  the  suit  in  the  state  court  was 


of  Eureka  Springs,  Ark.,  178  Fed. 
359. 

10  Colston  V.  Southern  Home 
Building  &  Loan  Ass'n,  99  Fed. 
305. 

n  State  v.  Superior  Court,  87 
Wash.  498,  151  Pac.   1094. 

1  Gallagher  v.  Asphalt  Co.,  67 
N.  J.  Eq.  441,  58  Atl.  403;  Central 
Trust  Co.  V.  Chattanooga,  R.  & 
C.  R.  Co.,  62  Fed.  950. 

Where  a  bill  is  filed  in  a  federal 
court  against  a  corporation  for  the 
foreclosure  of  a  mortgage  on  its 
liroperty,  the  appointment  of  a  re- 
ceiver, together  with  the  entry 
of  an  order  by  the  court  to  show 
cause  against  the  appointment  of 
a  receiver,  and  enjoining  any 
transfers  of  the  property,  the 
court  obtains  jurisdiction  over  the 
mortgaged  property,  even  before 
the  service  of  process  on  the  cor- 
poration, of  which  it  can  not  be 
deprived  by  the  appointment  of  a 
receiver  by  a  state  court  in  a  suit, 
commenced  subsequently,  to  which 
another  corporation  in  actual  pos- 
session of  the  property  was  not 
made    a    party.     Appleton    Water- 


works Co.  v.  Central  Trust  Co., 
93  Fed.  286,  35  C.  C.  A.  302. 

A  receiver  may  be  appointed  by 
one  court,  though  a  different  re- 
ceiver has  been  previously  ap- 
pointed by  another  court,  and  par- 
ticularly so  where  there  is  a  rea- 
sonable suspicion  of  collusion  m 
the  former  appointment.  Young 
V.  Aronson,  27  Fed.  241. 

In  Powers  v.  Blue  Grass  Bldg., 
etc.,  Assn.,  86  Fed.  705,  Judge  Lur- 
ton,  in  upholding  the  jurisdiction 
of  the  federal  court  to  appoint  a 
receiver  in  a  case  before  it  as 
against  a  contention  that  a  state 
court  had  obtained  prior  jurisdic- 
tion, said:  "First,  as  to  the  res 
which  is  the  property  of  the 
Blue  Grass  Association,  the 
principle  that,  where  property  is 
in  the  actual  possession  of  one 
court  of  competent  jurisdiction, 
such  possession  can  not  be  inter- 
fered with  by  process  out  of  an- 
other court,  is  well  settled.  Buck 
v.  Colbath,  3  Wall.  334,  18  L.  Ed. 
257;  Krippendorf  v.  Hyde,  110 
U.  S.  276,  28  L.  Ed.  145,  4  Su-\  Ct. 
27;    Byers  v.  McAulcy,   119   U.   S. 
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608,  37  L.  Ed.  867.  13  Sup.  Ct. 
906;  Compton  v.  Jesup,  68  Fed. 
263,  15  C.  C.  A.  397,  31  U.  S.  App. 
486-523-530. 

There  are  two  classes  of  cases 
in  which  the  court  first  obtaining 
jurisdiction  should  be  suffered  to 
proceed  without  any  interference 
by  process  from  another  of  con- 
current jurisdiction.  The  first 
class  consists  of  those  cases  in 
which  the  exercise  of  jurisdiction 
by  one  court  will  interfere  with 
the  prior  possession  of  the  res  by 
another  court  of  competent  and 
concurrent  jurisdiction.  Krippen- 
dorf  V.  Hyde,  110  U.  S.  276,  28 
L.  Ed.  145,  4  Sup.  Ct.  27;  Heid- 
ritter  v.  Elizabeth  OU-Cloth  Co., 
112  U.  S.  294,  28  L.  Ed.  729,  5  Sup. 
Ct.  135;  Byers  v.  McAuley,  149 
U.  S.  608,  37  L.  Ed.  867,  13  Sup. 
Ct.   906. 

The  second  class  is  where  there 
are  two  suits  pending  in  different 
courts  of  concurrent  jurisdiction, 
in  which  the  parties  are  tiie  same, 
and  which  involve  and  affect  the 
same  subject-matter,  and  where 
the  jurisdiction  of  neither  is  com- 
plete nor  effectual  unless  it  may, 
if  necessary  or  proper,  exercise 
exclusive  dominion  over  the  res 
in  litigation.  The  cases  relied 
upon  by  counsel  for  defendants  of 
Gates  v.  Buck,  53  Fed.  961,  4 
C.  C.  A.  116,  12  U.  S.  App.  69; 
Merritt  v.  American  Steel  Barge 
Co.,  79  Fed.  228,  24  C.  C.  A.  530; 
Zimmerman  v.  SoRelle,  80  Fed. 
417,  25  C.  C.  A.  518;  and  Sharon 
V.  Terry,  36  Fed.  337,  1  L.  R.  A. 
572,  13  Sawy.  387, — are  cases  be- 
longing to  the  latter  class.  The 
conflict  exists  in  such  instances 
because  the  suits  are  in  the  nature 
of  suits  in  rem.    The  mere  fact  of 


the  pendency  of  two  suits  in 
personam  between  the  same  par- 
ties and  upon  the  same  identical 
cause  of  action,  in  courts  of  differ- 
ent jurisdictions,  does  not  make  a 
case  in  which  the  jurisdiction  of 
one  is  impeded  or  interfered  with 
by  the  action  of  the  other.  Stan- 
ton V.  Embrey,  93  U.  S.  548,  23 
L.  Ed.  983.  To  make  a  case  of 
conflict,  the  two  concurrent  suits 
must  involve  relief  against  the 
same  res.  The  distinction  here 
drawn  is  recognized  in  the  cases 
last  cited,  and  is  clearly  indicated 
in  Buck  v.  Colbath,  3  Wall.  334,  18 
L.  Ed.  257.  If  the  parties  are  the 
same,  and  the  issues  the  same,, 
and  the  relief  sought  involves 
dominion  over  the  same  res,  and 
can  not  be  effectually  granted  if 
dominion  over  the  res  be  taken  by 
process  from  another  court,  it  is 
a  case  where  the  second  court 
should  regard  the  jurisdiction  of 
the  first  as  exclusive,  and  hold 
its  hands  until  the  court  first  ob- 
taining jurisdiction  has  termin- 
ated the  case  then  pending." 

A  receiver  appointed  by  a  fed- 
eral court,  looking  to  the  wind- 
ing up  of  a  corporation  as  insol- 
vent, and  paying  all  its  creditors, 
will  not  be  directed  to  give  up 
possession  of  the  property  to  a 
receiver  appointed  by  the  state 
court  in  a  suit  by  minority  stock- 
holders to  secure  proper  represen- 
tation in  the  management  and  the 
protection  of  their  rights,  but 
such  minority  stockholders  will  be 
allowed  to  become  parties  to  the 
proceedings  in  the  federal  court. 
De  La  Vergne  Refrigerating  Mach. 
Co.  V.  Palmetto  Brew.  Co.  (C.  C. 
D.  S.  C.».  72  Fed.  579. 

A  temporary  receiver  appointed 
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commenced  prior  to  tliat  in  the  federal  court.^  The  fed- 
eral court  in  aid  of  its  own  jurisdiction  may  enjoin  pro- 
ceedings in  state  courts.^  If  the  federal  court  dismisses 
a  suit  before  it  and  discharges  its  receiver  and  a  state 
court  thereafter  appoints  a  receiver,  it  can  not  subse- 
quently, by  allowing  an  amendment  to  the  bill,  revive  its 
jurisdiction  and  oust  the  state  court  of  its  jurisdiction.^ 
A  federal  court  which  has  jurisdiction  and  which  has 
appointed  a  receiver  may,  of  its  own  volition,  turn  the 
receivership  property  within  the  state  over  to  a  state 
receiver  subsequently  appointed  if  it  deems  it  to  be  to 
the  best  interests  of  the  estate  to  do  so.^  In  a  New  Jersey 
case  in  a  suit  brought  in  the  chancery  court  of  that  state 
under  a  statute  creating  a  statutory  receiver  for  the 
purpose  of  winding  up  a  corporation,  it  was  held  by  the 
state  court  that  the  statutory  proceedings  superseded 
receivership  proceedings  previously  in  existence  in  the 
federal  court  and  the  state  receiver  was  directed  to  re- 
quest the  federal  court  to  wind  up  its  receivership  by 
fixing  the  compensation  of  its  receiver  and  discharging 

by    a   federal    court    in    a   suit   to  2  East    Tennessee,    V.    &    G.    R. 

foreclose    a    mortgage    deed    of   a  Co.  v.  Atlanta  &  F.  R.  Co.  (C.  C), 

corporation  will  not  be  ordered  to  49  Fed.  608,   15   L.   R.  A.  109. 

deliver  up   the   property   to  a  re-  3  Jackson   v.   Parkersburg  &   O. 

ceiver  previously  appointed   by  a  y    Electric  Ry.  Co.,  233  Fed    784; 

state   court,    in    a  suit   by   simple  central  Trust  Co.  v.  Chicago,  R.  I. 

contract      creditors      to      prevent  ^    p     j^     ^.^^    224    Fed.    706     140 

waste   of  the   corporate   property,  (..   C.   A.   246;    Gunter  v.   Atlantic 

to  which  other  creditors   are  not  ^oast  Line  R.  Co.,  200  U.  S.  273. 

parties,    as    the    two    proceedings  5^    ^_^    ^^     ^^^^    26    Sup     Ct    252- 

do   not  conflict.     State   Trust  Co.  j^ckson   v.    Parkersburg  &   O.   V. 

V.    National   Land    L    &    Mfg.    Co.  Electric  Ry.  Co..  233  Fed.  784. 
(C.   C.  D.  S.  C),  72  Fed.   575. 

The   jurisdiction  of  the   federal  '  ^'''^^y  ^-  Morristown  &  C.  G. 

court    can    not    be    controlled    by  R-  Co.  (Tenn.),  42  S.  W.  507. 

agreements    and    stipulations    be-  •'  Kansas  City  Pipe  Line  Co.  v. 

tween  the  parties  to  the  suit.    Mc-  Fidelity    Title    &    Trust    Co.,    217 

Kechney    v.    Weir,    118    Fed.    805,  F'ed.   187.  133  C.  C.  A.  181. 

55  C.  C.  A.  417;  Steele  v.  Walker,  In     this     connection    see,    also, 

115  Ala.   485,  67  Am.  St.   Rep.  62,  Pennsylvania    Steel    Co.    v.    New 

21  So.  942.  York   City   Ry.  Co.,   100  Fed.   224. 
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him  and  tliereupon  turning  the  property  over  to  the  state 
statutory  receiver  for  his  closing  of  the  corporation  under 
the  state  statute.® 


§  704.     Status  of  State  Court  Receiver  As  Against  Receivership 
in  Federal  Court. 

The  same  general  principles  apply  to  the  question  of 
whether  a  state  court  has  obtained  complete  and  exclusive 
jurisdiction  as  apply  to  federal  courts.  If  the  state  court 
has  obtained  complete  jurisdiction  by  the  appointment 
of  its  receiver,  a  federal  court  will  not  interfere  by  ap- 
pointing a  receiver  for  the  same  property.^  The  juris- 
diction of  a  state  court  may  be  initiated  by  the  com- 
mencement of  proceedings  by  the  Attorney  General  under 
a  statute  providing  for  winding  up  proceedings  for  banks 
or  insurance  companies.  And  where  such  proceedings 
are  started  bv  such  a  state  officer,  a  federal  court  has  no 


6  Michel  V.  William  Necker,  Inc. 
(N.  J.  Ch.),  106  Atl.  449. 

See,  also,  Hitchcock  v.  Ameri- 
can Pipe  &  Const.  Co.,  89  N.  J.  Eq. 
440,  105  Atl.  655;  Morse  v.  Metro- 
politan Steamship  Co.,  87  N.  J. 
Eq.  217,  100  Atl.  219. 

In  creditors'  bill  against  con- 
solidated corporation,  it  is  proper 
for  the  chancellor  to  direct  its 
receiver,  appointed  after  federal 
court  receiver  had  been  appointed 
pending  suit  in  state  court  to 
intervene  in  federal  suit,  to  ob- 
tain custody  of  property.  Ala- 
bama, T.  &  N.  Ry.  V.  Tolman 
(Ala.),  76  So.  381. 

1  Palmer  v.  State  of  Texas,  212 
U.  S.  118,  53  L.  Ed.  435,  29  Sup. 
Ct.  230;  Garner  v.  Southern  Mut. 
Building  &  Loan  Ass"n,  84  Fed. 
3,  28  C.  C.  A.  381;  Central  Trust 
Co.  V.  South  Atlantic  &  O.  R.  Co., 
57  Fed.  3;  Virginia,  T.  &  C.  Steel 
&  Iron  Co.  V.  Bristol  Land  Co.,  57 


Fed.  3;  Sullivan  v.  Algrem,  160 
Fed.  366,  87  C.  C.  A.  318;  Lan- 
caster v.  Asheville  St.  Ry.  Co.,  90 
Fed.  129;  Val.  Blatz  Brewing  Co. 
V.  Walsh,  84  Fed.  5:  Judd  v.  Bank- 
ers' &  :Merchants'  Tel.  Co.,  31  Fed. 
182,  24  Blatchf.  420;  Alabama,  T. 
&  X.  Ry.  V.  Tolman  (Ala.),  76  So. 
381. 

The  jurisdiction  of  the  state 
court  will  not  be  lost  by  its  re- 
ceiver going  into  the  federal  court 
praying  for  restoration  of  the 
property  to  him.  Shields  v.  Cole- 
man, 157  U.  S.  168.  39  L.  Ed.  660, 
15  Sup.  Ct.  570:  Foster  v.  Leb- 
anon Springs  R.  R.,  100  Fed.  543; 
Young  V.  Hamilton,  135  Ga.  339, 
Ann.  Cas.  1912A.  144,  31  L.  R.  A. 
(N.  S.^   1057,  69  S.  E.  593. 

The  mere  existence  of  a  prior 
suit  in  the  federal  court  will  not 
necessarily  prevent  a  state  court 
appointing  a  receiver.  Forrest's 
Ex'rs  v.  Luddington,  68  Ala.  1. 
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equity  jurisdiction  to  appoint  a  receiver  upon  a  stock- 
holder's bill  to  determine  the  solvency  of  the  corporation 
and  distribute  its  assets,  although  if  such  a  proceeding 
had  been  commenced  prior  to  the  state  proceedings,  it 
would  prevent  a  state  court  from  proceeding  in  the  mat- 
ter. Such  a  situation  presents  a  case  of  concurrent  juris- 
diction in  the  sense  that  each  has  jurisdiction  of  the 
subject  matter,  though  invoked  and  proceeded  with  in  dif- 
ferent ways,  and  hence  the  exclusive  jurisdiction  goes  to 
the  court  which  first  obtains  jurisdiction.-  Even  though 
a  state  court,  which  has  appointed  a  receiver,  discharges 
him  and  requires  one  of  the  defendants  to  furnish  a  bond 
that  the  property  will  be  forthcoming  at  a  certain 
time,  the  property  will  be  regarded  as  in  custodia  legis, 
and  prevent  action  by  the  federal  court  in  regard  to  the 
property  and  especially  after  the  court  has  reinstated 
the  receiver.^  But  it  has  been  held  that  where  a  federal 
court  has  discharged  its  receiver,  a  state  court  may  ap- 
point a  receiver  pending  the  federal  suit  and  thus  prevent 
the  appointment  of  a  second  receiver  in  the  federal  court."^ 
The  jurisdiction  of  a  state  court  over  the  res  acquired 
by  the  appointment  of  a  receiver  of  a  foreign  corporation 
is  not  lost  by  an  appeal  with  supersedeas  from  the  order 
of  appointment,  and  a  federal  court  can  not,  pending  such 
an  appeal,  interfere  with  the  receivership  property.^ 

2  state  ex  rel.  Baskett  v.  Wood-  3  Waters  v.  Shinn,  178  Fed.  345. 

son,   164   Mo.   440,   64    S.   W.   774;  4  Kansas  City,  M.  &  O.  Rv.  Co. 

State  V.  Port  Royal  &  A.  Ry.  Co..  ^^  ^exas  v.  Latham  (Tex.  Civ.), 
45  S.  C.  470,  23   S.  E.  383;    O'Neil 


182  S.  W.  717;  Lake  Nat.  Bank  v. 
Wolfeborough  Sav.  Bank,  78  Fed. 
517,  24  C.  C.  A.  195  (motion  denied 
84  Fed.  1018,  28   C.  C.  A.  683). 


V.  Welch,  245  Fed.  261,  157  C.  C.  A. 
453. 

See,  also,  Pitt  v.  Rodgers,  104 
Fed.  387,  43  C.  C.  A.  600;  Taylor 
V.  Taintor,  16  Wall.  366,  21  L.  Ed.  ^  Palmer  v.  State  of  Texas.  212 

287.  U.   S.   118,   53   L.   Ed.   435,   29   Sup. 

See,  also.  State  v.  New  Orleans      Ct.   230. 
Water    Supply    Co.,    11    La.    1049,  See,    also.    May    v.    Printup,    59 

36  So.  117.  Ga.  128. 
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§  705.     How  Determination  of  Conflict  Is  Ascertained. 

The  general  practice  in  case  of  a  conflict  of  jurisdic- 
tion is  for  one  of  the  courts  to  authorize  its  receiver  to 
petition  the  court  which  has  the  possession  of  the  prop- 
erty to  turn  the  possession  over  to  it.  The  officer  so 
authorized  is  generally  required  not  to  submit  himself 
to  the  jurisdiction  of  the  court  in  question,^  but  to  pre- 
sent the  status  of  the  case  to  the  court  in  possession.  It 
is  a  proper  practice  for  the  receiver  under  such  circum- 
stances to  seek  instructions  as  to  his  course  of  jorocedure 
from  the  court  of  his  appointment.  When  the  matter 
is  presented,  the  court  in  possession  of  the  property 
looks  to  the  pleadings  in  order  to  determine  its  jurisdic- 
tion and  if  its  jurisdiction  appears  upon  the  face  of  such 
pleadings,  it  will  not  in  an  independent  proceeding  try 
the  truth  of  the  allegations  in  order  to  determine  its  own 
jurisdiction  since  the  right  to  entertain  jurisdiction  and 
the  actual  right  of  the  plaintift'  to  prevail  in  the  action 
are  two  essentially  different  questions,  the  one  being  de- 
termined from  an  inspection  of  the  record,  the  other 
from  the  facts  established  at  the  trial.  The  court,  upon 
such  a  conflict  of  jurisdiction  being  presented  before  it, 
may  consider  the  jurisdiction  of  the  petitioning  court, 
the  nature  of  the  action  brought  in  such  court,  the  relief 
sought  and  granted  together  with  the  chronological  re- 
lation of  the  proceedings  to  those  in  its  own  court.^ 

1  See  Michel  v.  William  Necker,  decided  by  the  state  court.  Ala- 
Inc.  (N.  J.  Ch.),  106  Atl.  449,  for  bama,  T.  &  N.  Ry.  v.  Tolmau 
full    instructions    as    to    the    pro-      (Ala.),  76  So.  381. 

cedure  on  the  part  of  the  petition-  The  general  rule  of  priority  of 

ing  receiver.  jurisdiction  does  not  apply  where 

2  McKinney  v.  Landon,  209  Fed.  the  court  first  obtaining  jurisdic- 
300,  126  C.  C.  A.  266  (affirming  tion  possesses  too  limited  a  juris- 
decree  McKinney  v.  Kansas  Nat-  diction  to  afford  all  the  relief  to 
ural  Gas  Co.,  206  Fed.  772) ;  which  the  parties  are  entitled. 
Dwight  V.  Central  Vermont  R.  Co.,  Southern  Hardware,  etc.,  Co.  v. 
9  Fed.  785,  20  Blatchf.  200.  Lester,  166  Ala.  86,  52  So.  328. 

The    merits    or    defects    of    bill  A  United  States  court  can  not, 

filed  in  federal  court  will  not  be      upon  an  application  for  delivery  to 
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§  706.     Litigation  in  State  Court  Relative  to  Matters  Not  Inter- 
fering with  Federal  Receivership. 

Where  a  federal  court  is  iu  possession  of  property 
through  its  receiver,  a  state  court  may  entertain  juris- 
diction of  any  litigation  which  does  not  interfere  with 
the  possession  of  the  property  by  the  federal  court  or 
which  does  not  hamj)er,  embarrass  or  obstruct  it  in  the 
administration  of  its  jurisdiction.^  The  mere  fact  that 
the  pleadings  in  a  suit  in  a  state  court  incidently  pray 


a  receiver  appointed  by  a  state 
court  of  property  in  the  hands  of 
a  receiver  of  the  federal  court, 
review  the  propriety  and  validity 
of  the  action  of  the  state  court  in 
appointing  such  receiver.  De  La 
Vergne  Refrigerating  Mach.  Co. 
v.  Palmetto  Brew.  Co.,  72  Fed.  579. 

1  Calhoun  v.  Lanaux,  127  U.  S. 
634,  32  L.  Ed.  297,  8  Sup.  Ct.  1345; 
Smith  V.  Jones  Lumber  &  Mer- 
cantile Co..  200  Fed.  647. 

A  judgment  rendered  in  an  ac- 
tion against  a  receiver  in  a  state 
court  can  not  be  enforced  therein 
by  an  interference  with  the  re- 
ceiver's possession.  City  of  New 
Orleans  v.  New  Orleans  Sav.  Inst., 
32  La.  Ann.   527. 

A  public  utility  commission  may 
fix  rates  of  a  utility  under  re- 
ceivership. State  V.  Flannelly,  96 
Kan.  372,  152  Pac.  22. 

Pending  a  receivership  in  the 
federal  court,  a  state  court  may 
determine  the  amount  of  a  claim 
against  the  railroad  company  un- 
der receivership.  Kansas  City,  M. 
&  O.  Ry.  Co.  of  Texas  v.  Latham 
(Tex.  Civ.),  182  S.  W.  717. 

A  receiver  appointed  by  a  fed- 
eral court  may  be  sued  for  tres- 
pass in  a  state  court.  Fort  Wayne, 
M.  &  C.  R.  Co.  V.  Mellett.  92 
Ind.    535;      Central    Trust    Co.    v. 


St.  Louis,  A.  &  T.  Ry.  Co.,  41 
Fed.  551. 

The  payment  of  claims  is  made 
by  the  receivership  court.  Trimble 
V.  Guardian  Trust  Co.,  244  Mo. 
228,  148  S.  W.  934. 

A  receiver  is  liable  to  suit  in  a 
court  other  than  the  receivership 
court  for  disregard  of  oflBcial  duty 
which  causes  injury  to  the  parties 
suing.  Erb  v.  Morasch,  177  U.  S. 
584,  44  L.  Ed.  897,  20  Sup.  Ct.  819. 

The  liquidation  of  claims  in  a 
state  court  where  judgments  re- 
covered against  the  receivers,  if 
any,  are  payable  through  the  re- 
ceivership proceedings  in  the  fed- 
eral court  is  no  interference  with 
a  federal  court.  Dale  v.  Smith, 
182  Fed.  360. 

An  indebtedness  by  receivers  of 
a  railroad  appointed  by  federal 
court,  incurred  while  operating  a 
road  may  be  garnished  in  state 
court,  the  code  provisions  provid- 
ing immunity  for  receivers  from 
garnishment,  not  being  appli- 
cable to  federal  court  receivers. 
Lamb  v.  Whitman,  17  Ga.  App. 
687,  87  S.  E.  1095. 

A  mortgagee  may  establish  his 
mortgage  rights  in  the  property, 
and  obtain  judgment  against  the 
mortgagor  on  the  secured  notes  in 
a  state  court  notwithstanding  the 
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for  relief  wliicli  would  interfere  with  the  constructive 
possession  of  the  receiversliip  court  is  not  sufficient 
ground  to  enjoin  the  suit  wliere  the  main  relief  is  not 
objectionable.-  A  receiver  of  one  court  may  maintain  a 
suit  on  behalf  of  the  receivership  in  another  court  where 
permission  has  been  obtained  and  the  court  has  juris- 
diction of  the  suit.^ 


pendency  of  a  federal  receiver- 
ship. Spencer  v.  Welch,  51  La. 
Ann.  753,  25   So.   405. 

A  judgment  of  a  state  court  for- 
feiting the  charter  of  a  corpora- 
tion does  not  affect  the  rights  of 
a  receiver  of  such  corporation, 
who  was  previously  appointed  by 
the  federal  court  to  sell  the  cor- 
porate property,  apply  the  pro- 
ceeds to  the  payment  of  corpo- 
rate debts,  and  distribute  the 
surplus  .among  the  stockholders. 
City  Water  Co.  v.  State,  88  Tex. 
GOO,  32  S.  W.  1033. 

Attachment  of  land  by  mere 
f.ling  of  notices  and  where  no 
actual  seizure  of  it  was  had,  is 
not  a  proceeding  in  conflict  with 
the  jurisdiction  of  a  receivership 
court.  Pacific  Coast  Pipe  Co.  v. 
Conrad  City  Water  Co.,  245  Fed. 
846,  158  C.  C.  A.  186;  Wiswall  v. 
Sampson,  14  How.  (55  U.  S.)  52, 
65,  14  L.  Ed.  322;  State  of  Georgia 
V.  Jesup,  106  U.  S.  458,  27  L.  Ed. 
216,  1  Sup.  Ct.  363;  In  re  Hall  & 
Stilson  Co.   (C.  C),  73  Fed.  527. 

But  see  to  the  contrary:  Beards- 
lee  V.  Ingraham,  183  N.  Y.  411, 
3  L.  R.  A.  (N.  S.)  1073,  76  N.  E. 
476. 

The  sale  of  property  attached 
by  a  court  other  than  the  re- 
ceivership court,  is  subject  to  the 


latter  court.  In  re  Hall  &  Stilson 
Co.    (C.  C),  73  Fed.  527. 

Tort  cases  may,  under  the  fed- 
eral statutes,  be  prosecuted  in  the 
state  courts  notwithstanding  the 
pendency  of  a  receivership.  Van- 
dalia  Ry.  Co.  v.  Keys,  46  Ind.  App. 
353,  91  N.  E.  173. 

A  federal  receivership  court 
will  not  interfere  with  an  action 
in  a  state  court  in  which  a  judg- 
ment has  been  rendered  against 
the  receivership  corporation  by 
restraining  appeal  therefrom, 
where  such  appeal  will  not  in- 
volve e.xpense  to  the  estate.  Bow- 
ker  V.  Haight  &  Freese  Co.,  147 
Fed.  923. 

Notwithstanding  pendency  of 
receivership  proceedings  in  a  fed- 
eral court  mandamus  in  a  state 
court,  requiring  the  railroad  tc 
construct  a  line  through  a  county 
seat  according  to  state  constitu- 
tion and  statutes  may  be  main- 
tained. Kansas  City,  M.  &  O. 
Ry.  Co.  of  Texas  v.  State,  106 
Tex.   249,   163   S.   W.   582. 

2  Guaranty  Trust  Co.  of  New 
York  V.  North  Chicago  St.  R.  Co., 
130  Fed.  801,  65  C.  C.  A.  65. 

3  Grant  v.  Buckner,  172  U.  S. 
232,  43  L.  Ed.  430,  19  Sup.  Ct.  163; 
Chambers  v.  McDougal  (C.  C),  42 
Fed.  694. 
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§  707.    Litigation  in  State  Court  Relative  to  Matters  Inter- 
fering with  Federal  Receivership. 

Where  a  federal  court  has  obtained  jurisdiction  of  the 
property  through  its  receiver,  suits  may  not  be  com- 
menced in  the  state  courts  thereafter  which  interfere 
with  that  possession  since  the  property  is  in  custodia 
legis  and  the  remedy  of  those  seeking  a  right  against  it 
is  in  the  federal  court. ^  Nor  has  a  state  court  a  right  to 
interfere  with  the  jurisdiction  of  the  federal  court  in 
respect  to  the  administration  of  the  assets  or  the  carry- 
ing out  of  its  orders  and  judgments.^    The  federal  court 


1  Replevin  can  not  be  main- 
tained in  a  state  court  against  an 
officer  of  a  federal  court  to  re- 
cover property  in  liis  possession. 
Druhe  Hardwood  Lumber  Co.  v. 
Fischbein,  101  Minn.  81,  11  Ann. 
Cas.  300,  111  N.  W.  950. 

Ejectment  can  not  be  main- 
tained in  the  state  courts  to  re- 
cover land  in  possession  of  a  fed- 
eral receiver.  Ft.  Wayne,  M.  & 
C.  R.   Co.  V.  Mellett,  92  Ind.   535. 

A  federal  receiver  does  not 
waive  his  prior  jurisdiction  by 
appearing  in  a  state  court  with  a 
motion  to  quash  the  attachments 
levied  on  lands  belonging  to  the 
receivership  which  were  over- 
ruled on  the  ground  that  the 
levies,  being  upon  lands,  in  no 
way  affected  the  receiver's  pos- 
session, while  the  granting  of  the 
motion  would  prevent  the  plain- 
tiffs from  perfecting  their  claims 
under  the  attachments.  Memphis 
Sav.  Bank  v.  Houchens,  115  Fed. 
96,  52  C.  C.  A.  176. 

Where  a  federal  court  has  sold 
land  with  the  right  to  retake  it 
in  case  of  default  in  the  payment, 
it  has  exclusive  jurisdiction  of 
litigation     to    enforce    such    pro- 


vision. Stewart  v.  Wisconsin 
Cent.  Ry.  Co.,  117  Fed.  782. 

Execution  can  not  be  issued  by 
a  state  court  against  a  national 
bank  in  the  hands  of  a  receiver, 
for  the  enforcement  of  a  lien  ob- 
tained before  the  receiver's  ap- 
pointment by  an  attachment 
against  the  bank  as  garnishee. 
Earle  v.  Commonwealth  of  Penn- 
sylvania, 178  U.  S.  449,  44  L.  Ed. 
1146,  20  Sup.  Ct.  915. 

A  foreclosure  suit  by  a  trustee 
who  was  in  possession  of  the 
mortgaged  property  and  which  did 
not  ask  for  a  receiver  Is  inde- 
pendent of  a  subsequent  suit  by 
the  trustee  who  had  obtained  a 
deficiency  judgment  and  praying 
for  a  receiver  and  distribution  of 
all  of  the  property  of  the  mort- 
gagor, which  was  a  railroad  com- 
pany, among  all  of  its  creditors. 
Suits  in  the  state  courts  prior  to 
the  last  suit  can  not  be  enjoined. 
Central  Trust  Co.  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  224  Fed.  706,  140 
C.  C.  A.  246. 

See  Mutual  Reserve  Fund  Life 
Assn.  v.  Phelps,  190  U.  S.  147,  47 
L.  Ed.  987,  23  Sup.  Ct.  707. 

2  Love  V.  Louisville  &  E.  R.  Co., 
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should  make  an  order  enjoining  suits  in  courts  of  con- 
current jurisdiction.^  The  federal  court,  when  in  pos- 
session of  the  property  of  an  insolvent  corporation  for 
distribution  among  its  creditors,  may  remove  to  itself  all 
suits  atfecting  the  property  by  virtue  of  its  authority  to 
administer  the  property.^  And  wdiere  a  federal  court 
has  undertaken  to  decide  a  certain  question,  such  as  the 
fixing  of  water  rates  or  the  like,  it  will  not  permit  the 
parties  to  conduct  litigation  of  the  same  character  in  a 


178  Fed.  507;  Holmes  v.  Dowie, 
177  Fed.  182,  100  C.  C.  A.  390; 
Louisville  Trust  Co.  v.  City  ■  of 
Cincinnati,  76  Fed.  29G,  22  C.  C.  A. 
334  (certiorari  denied  1G4  U.  S. 
707,  41  L.  Ed.  1183,  17  Sup.  Ct. 
995;  Baltimore  &  O.  R.  Co.  v. 
Flaherty,  87  Md.  102,  39  Atl.  524, 
1076;  Schaberg  v.  McDonald,  60 
Neb.  493,  83  N.  W.  737. 

A  state  court  will  not  entertain 
jurisdiction  to  foreclose  receiver's 
certificates  issued  by  order  of  a 
federal  court  in  a  foreclosure  pro- 
ceeding still  pending  before  it 
since  the  remedy  of  the  certifi- 
cate holder  is  in  the  court  having 
control  of  the  property  and  the 
receiver.  Passage  v.  Dansville  & 
Mt.  M.  R.  Co.,  41  App.  Div.  182,  58 
N.   Y.   Supp.   770. 

But  it  has  been  held  that  the 
court  which  has  issued  certifi- 
cates of  indebtedness,  has  not  ex- 
clusive jurisdiction  to  determine 
the  question  of  the  priority  of 
such  certificates  over  other  liens 
but  that  another  court,  in  a. suit 
by  other  creditors  of  the  corpo- 
ration, to  which  holders  of  such 
certificates  are  made  parties,  may 
determine  such  priority  as  be- 
tween the  parties  before  it.  Met- 
ropolitan Trust  Co.  V.  Lake  Cities 
Electric  Ry.   Co.,   100  Fed.   897. 


Although  an  injunction  has  been 
obtained  in  a  state  court,  re- 
straining a  railroad  company  from 
using  a  portion  of  its  right  of  way, 
for  which  it  has  not  paid,  it  will 
not  be  enforced  against  a  receiver 
of  a  federal  court  appointed  to 
take  charge  of  the  entire  road. 
State  V.  Miller,  54  Kan.  244,  38 
Pac.  269;  Wallace  v.  Glasgow  Inv. 
Co.,  68  N.  H.  188,  44  Atl.  175. 

Liabilities  arising  out  of  a  trust 
deed  which  forms  the  basis  of  the 
receivership,  must  be  adjusted  in 
the  receivership  and  not  in  a 
state  court.  Sanborn  v.  Gunter, 
84  Tex.  273,  17  S.  W.  117,  20  S.  W. 
72. 

Where  damages  for  injuries  to 
employees  of  the  receiver  are  to 
be  paid  from  the  receivership  as- 
sets, a  state  court  will  not  take 
jurisdiction.  Tobin  v.  Central 
Vermont  Ry.  Co.,  185  Mass.  337, 
70   N.   E.   431. 

Litigation  arising  out  of  the  re- 
ceivership affairs  can  not  be  con- 
ducted in  a  state  court.  Gest  v. 
New  Orleans,  St.  L.  &  C.  R.  Co., 
30  La.  Ann.  28. 

3  St.  Joseph  &  D.  C.  R.  Co.  v. 
Smith,  19  Kan.  225. 

4  Rice  v.  Durham  Water  Co.,  91 
Fed.  433. 
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state  court.^  In  other  words  if  a  litigant  submits  himself 
to  the  jurisdiction  of  a  federal  court  in  the  receivership 
proceedings,  he  can  not  litigate  the  same  question  in  a 
state  court.^  Whether  the  receivership  court  will  enjoin 
proceedings  in  another  court  must  be  determined  by  it 
alone  subject  to  re\dew  by  the  proper  appellate  tribunals,'^ 

§  708.     Litigation  in  Federal  Court  Relative  to  Matters  Not 
Interfering  with  State  Receivership. 

The  same  principles  respecting  the  fundamentals  of 
w^hat  conditions  make  for  exclusive  jurisdiction  naturally 
apply  to  state  courts  as  well  as  federal  courts.  A  suit 
commenced  in  a  federal  court  prior  to  the  appointment  of 
a  receiver  by  a  state  court  may  be  prosecuted  to  judg- 
ment.'^ Where  property  is  in  the  possession  of  a  receiver 
appointed  by  a  state  court,  although  a  federal  court  may 
entertain  a  suit  to  foreclose  a  mortgage  upon  the  prop- 
erty, it  will  not  execute  a  decree  of  sale  nor  interfere  with 
the  possession  of  the  state  court.-  In  other  words  a 
federal  court  under  such  circumstances  may  entertain 
jurisdiction  of  a  suit  to  adjust  the  amount  of  a  claim  or 
some  legal  right  provided  it  does  not  by  so  doing  inter- 
fere with  the  possession  or  the  administrative  rights  of 
the  state  court.^  The  manner  of  the  payment  of  the  judg- 
ment so  rendered  is  a  matter  for  the  receivership  court.^ 
If,  however,  the  order  in  the  state  court  appointing  the 
receiver  is  a  nullity,  a  federal  court  will  not  be  prohibited 
from  entertaining  jurisdiction  of  litigation  concerning 

5  Ward  V.  San  Diego  Land  &  oille  Val.  R.  Co.,  Fed.  Cas.  No. 
Town  Co.,  79  Fed.  665.  9432   (16  Blatchf.  324);    Metropoli- 

fi  Steele  v.  Walker,  115  Ala.  4S5,  ^an  Trust  Co.  v.  Lake  Cities  Elec- 
67  Am.  St.  Rep.  62,  21  So.  942.  trie  Ry.  Co.,  100  Fed.  897. 

3  Alsop  V.  Conway,  188  Fed.  568, 
110  C.  C.  A.  366;  Straine  v.  Brad- 
ford   Sav.   Bank   &    Trust   Co.,    88 

1  Sims  V.  United  Wireless  Tele-      ped.  571 

graph  Co.,  179  Fed.  540.  4  Pennsylvania  Steel  Co.  v.  New 

2  Mercantile  Trust  Co.   v.   Lam-      York   City  Ry.  Co.,   176   Fed.  467. 


7  Jackson   v.    Parkersburg  &   O. 
V.  Electric  Ry.  Co.,  233  Fed.  784. 
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the  matter,''  but  it  would  be  otherwise  if  the  appointment 
was  within  the  jurisdiction  of  the  state  court  and  merely 
improvident  or  erroneous.**  The  state  receiver  may  sue 
in  an  action  at  law  in  a  federal  court  where  the  Uability 
of  the  defendant  is  fixed  and  no  accounting  needed.'^ 

§  709.    Litigation  in  Federal  Court  Relative  to  Matters  Inter- 
fering with  State  Receivership. 

A  state  court  which  has  jurisdiction  of  a  receivership 
is  entitled  to  the  same  character  of  protection  from  in- 
terference by  other  courts  as  a  federal  receivership. 
Hence,  where  the  state  court  has  obtained  jurisdiction, 
that  jurisdiction  in  so  far  as  necessary  for  the  purposes 
of  the  case,  will  not  be  interfered  with  by  a  federal  court.^ 
Where  a  state  court  has  taken  jurisdiction  of  a  suit  for 
the  foreclosure  of  a  railroad  mortgage,  a  claim  of  a  lien 
upon  rolling  stock  can  not  be  litigated  in  the  federal  court 
since  the  adjustment  of  the  question  is  properly  a  re- 
ceivership question.^  Likewise  a  claim  that  certain  prop- 
erty taken  in  possession  by  the  receiver  of  a  state  court, 
is  in  fact  the  property  of  plaintiif,  should  be  threshed  out 
in  the  receivership  court  in  order  to  give  that  court  an 
opportunity  to  correct  its  order  before  resorting  to  a 
federal  court.^  The  fact  that  an  appeal  with  a  super- 
sedeas has  been  taken  from  the  order  of  appointment, 
does  not  permit  a  federal  court  to  assmue  jurisdiction 
of  the  property  through  a  receiver.* 

5  Phelps      V.      Mutual      Reserve  v.   Pittsburg,   S.  &  N.  R.  Co.,  158 

Fund  Life  Ass'n,  112  Fed.  453,  50  Fed.    549;    Waters-Pierce    Oil    Co. 

C.    C.    A.    339,    61    L.    R.    A.    717  v.    State,    47    Tex.    Civ.    162,    103 

(affirmed    Mutual    Reserve    Fund  S.    W.    836;     State    v.    Germania 

Life    Ass'n    v.    Phelps,    190    U.    S.  Bank,    103    Minn.   129,    114    N.   W. 

147,  47  L.  Ed.  987,  23  Sup.  Ct.  707.  651. 

c  Pacific  Coast  Pipe  Co.  v.  Con-  2  Security  Trust  Co.  of  Camden 

rad  City  W^ater  Co.,  237  Fed.  673.  v.  Union  Trust  Co.,  134  Fed.  301. 

7  Hale  v.   Harden,   bo   Fed.   747,  s  Curran  v.  Craig,   22  Fed.   101. 

37  C.  C.  A.  240.  4  Waters-Pierce  Oil  Co.  v.  State, 

1  Dodds     V.     Palmer     Mountain  47  Tex.  Civ.  162,  103  S.  W.  836. 
Tunnel  Co.,  188  Fed.  447;  Cochran 
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§  710.     Ouster  of  Receivership  by  Bankruptcy  Proceedings. 

Under  the  Bankruptcy  Act,  it  is  made  an  act  of  bank- 
ruptcy for  a  debtor,  being  insolvent,  to  apply  for  a  re- 
ceiver for  his  property  or  for  a  receiver  to  be  appointed 
because  of  his  insolvency  under  the  laws  of  a  state  or 
territory  of  the  United  States,^  The  condition  of  affairs 
constituting  an  act  of  bankruptcy  under  the  section  of 
the  act  just  referred  to,  is  generally  a  matter  of  record,- 
although  questions  frequently  arise  as  to  the  meaning 
of  the  term  ''insolvent"  under  the  statutes  of  different 
states  or  within  the  meaning  of  the  Bankruptcy  Act.^  The 
receivers  are,  of  course,  the  mere  agents  of  the  court 
which  appointed  them  and  have  no  power  on  their  part 
"svithout  the  authority  of  the  court  to  oust  the  jurisdiction 
of  the  receiversliip  court  over  the  property.''  The  re- 
ceivership court  by  an  order  generally  authorizes  its  re- 
ceiver to  intervene  in  the  bankruptcy  court  and  resist 
the  adjudication  of  bankruptcy  sought  there,  if  it  deems 
such  resistance  proper  in  the  circumstances  of  the  case.'' 
The  receivership  court  may,  however,  voluntarily  sur- 

1  See  section  3,  clause  a  (4)  4  Whitney  v.  Wenman,  198  U.  S. 
Bankruptcy  Act  (Comp.  St.  1913,  539,  49  L.  Ed.  1157,  25  Sup.  Ct. 
:§8597).  778. 

2  Greenwood  Gum  Co.  v.  Zim-  '>  Blair  v.  Brailey,  221  Fed.  1, 
merman,  240  Fed.  637,  153  C.  C.  A.  136   C.   C.   A.   524. 

435.  A  receiver  of  a  state  court  is  a 

3  Blair  v.  Brailey,  221  Fed.  1,  party  entitled  to  file  a  petition  to 
136  C.  C.  A.  524;  James  Supply  &  vacate  an  adjudication  of  bank- 
Hdw.  Co.  V.  Dayton  Coal  &  Iron  ruptcy.  In  re  San  Antonio  Land 
Co.,  223  Fed.  991,  139  C.  C.  A.  367;  &  Irrigation  Co.  Ltd.,  228  Fed. 
Hill  V.  Western  Electric  Co.,  214  984;  In  re  Hudson  River  Electric 
Fed.  243,  130  C.  C.  A.  613;  Ex-  Power  Co.  (D.  C),  173  Fed.  934 
ploration  Mercantile  Co.  v.  Pacific,  (affirmed  by  In  re  Hudson  River 
etc.,  Co.,  177  Fed.  825,  101  C.  C.  A.  Power  Transmission  Co.,  183  Fed. 
39;  In  re  Wm.  S.  Butler  &  Co.  701,  33  L.  R.  A.  [N.  S.]  454,  106 
Inc.,  207  Fed.  705,  125  C.  C.  A.  C.  C.  A.  139);  In  re  Gold  Run  Min- 
223;  Maplecroft  Mills  v.  Childs,  ing  &  Tunnel  Co.  (D.  C),  200  Fed. 
226  Fed.  415,  141  C.  C.  A.  245;  162;  and  Blackstone  v.  Every- 
Shannon  v.  Shepard  Mfg.  Co.,  230  body's  Store,  207  Fed.  752,  125 
Mass.   224,  119  N.  E.  768.  C.  C.  A.  290. 
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render  the  property  iu  its  possession  to  tlie  bankruptcy 
court.*^  After  a  court  has  voluntarily  turned  over  the 
receivership  property  to  the  bankruptcy  court,  upon  a  re- 
versal of  the  order  by  the  appellate  court,  the  bankruptcy 
court  is  then  charged  mth  the  ancillary  jurisdiction  of 
determining  whether  it  will  surrender  such  jurisdiction.' 
After  a  valid  adjudication  in  bankruptcy,  the  jurisdic- 
tion of  the  bankruptcy  court  is  not  only  complete  but 
exclusive  of  any  other  court.^  Although  the  bankruptcy 
court  may  as  a  matter  of  comity  require  its  trustee  to 
make  application  to  a  state  court  to  turn  over  property 
in  the  hands  of  its  receiver,  it  may  by  its  o^vn  order  direct 
and  compel  the  receiver  to  deliver  the  property  to  the 
trustee.*^    The  bankruptcy  court  has  an  ancillary  jurisdic- 


6  Davis  V.  Williams,  144  Ga. 
637,   87   S.   E.   1050. 

Where  a  receiver  has  personal 
property,  and  a  decree  is  made 
authorizing  a  party  to  have  it, 
the  Supreme  Court  of  the  United 
States  has  declared  the  orderly 
procedure.  A  demand  should  be 
made  with  a  certified  copy  of  tlie 
decree  requiring  the  receiver  to 
surrender  the  property  upon  giv- 
ing a  receipt  to  be  filed,  so  as  to 
show  exact  performance  of  the 
decree.  Very  v.  Watkins,  23  How. 
469,  16  L.  Ed.  522;  Hull  v.  Fifty- 
Second  St.  Storage  House,  166 
App.  Div.  739.  152  N.  Y.  Supp.  363. 

7  Wright  v.  Harris,  221  Fed.  736. 

s  United  States  Fidelity  &  Guar- 
anty Co.  V.  Bray,  225  U.  S.  205,  56 
L.  Ed.  1055,  32  Sup.  Ct.  620;  Laz- 
arus, etc.,  V.  Prentice,  234  U.  S. 
263,  58  L.  Ed.  1305,  34  Sup.  Ct. 
851;  Acme  Harvester  Co.  v.  Beek- 
man  Lumber  Co.,  222  U.  S.  300,  56 
L.  Ed.  208,  32  Sup.  Ct.  96;  State 
Bank  v.  Cox,  143  Fed.  91,  74 
C.  C.  A.  285;  Ohio  Motor  Car  Co. 
V.  Eiseman  Magneto  Co.,  230  Fed. 


370,  144  C.  C.  A.  512;  Darrough 
V.  First  Nat.  Bank  of  Claremore, 
56  Okla.  647,  156  Pac.  191;  Mur- 
phy V.  John  Hoffman  Co.,  211 
U.  S.  562,  53  L.  Ed.  327,  29  Sup. 
Ct.  154;  Clay  v.  Waters,  178  Fed. 
385,  101  C.  C.  A.  645;  Carte-Mul- 
laly  Transfer  Co.  v.  Robertson 
(Tex.   Civ.),   198   S.  W.   791. 

In  Jones  v.  Schoff  Bros.  Co.,  187 
Mo.  App.  597,  174  S.  W.  177,  the 
court    said: 

"If  the  Bankrupt  Act  can  render 
void  the  acts  of  the  parties  them- 
selves, when  done  within  a  cer- 
tain date  of  the  bankruptcy  pro- 
ceedings, and  under  certain  cir- 
cumstances, then  it  can  render 
voidable  what  a  court  has  done 
for  them  under  those  specified 
circumstances,  else  the  national 
Bankrupt  Law  is  not  paramount." 

9  In  re  Sage,  224  Fed.  525;  In 
re  Hecox,  164  Fed.  823,  90  C.  C.  A. 
627;  Hooks  v.  Aldridge,  145  Fed. 
865,  76  C.  C.  A.  409;  In  re  Watts, 
190  U.  S.  1,  47  L.  Ed.  933,  23 
Sup.  Ct.   718. 

In  accordance  with  the  spirit  of 
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tion  to  decide  questions  of  liens  and  priorities  in  respect 
to  the  bankiiiptcy  property.  Pursuant  to  this  jurisdic- 
tion that  court  will  determine  the  expenses  of  the  re- 
ceivership court  which  are  to  be  paid  at  the  time  when 
the  property  is  turned  over  to  it.^^^  The  bankruptcy 
court,  how^ever,  where  property  is  in  the  possession  of 
the  receiver  of  a  state  court,  will  not  proceed  hastily  and 
appoint  a  bankruptcy  receiver  over  the  property  by  ex 
parte  order.^^ 


comity,  where  property  is  in  the 
possession  of  a  receiver  appointed 
by  a  state  court,  application 
should  be  made  to  the  state  court 
for  a  transfer  of  the  possession 
to  the  bankruptcy  court  and  a  stay 
of  pending  proceeding  in  such 
state  court.  Ohio  Motor  Car 
Co.  V.  Eiseman  Magneto  Co.,  230 
Fed.  370,  144  C.  C.  A.  512;  Car- 
ling  V.  Seymour  Lumber  Co.,  113 
Fed.  483,  51  C.  C.  A.  1;  In  re 
Knight,    125    Fed.    35. 

The  rule  that  as  between  fed- 
eral and  state  courts  of  concur- 
rent jurisdiction,  the  court  first 
acquiring  dominion  over  the  res 
will  retain  it  to  the  end  of  the 
litigation  does  not  apply  where 
the  federal  courts  exercise  super- 
ior jurisdiction  for  the  purpose  of 
enforcing  the  supremacy  of  the 
constitution  and  laws  of  the 
United  States.  In  such  a  case 
the  receiver  of  the  federal  court 
applying  for  the  possession  of  the 
property    does    not    undertake    to 


contest  the  jurisdiction  of  the 
state  court  because  the  receiver 
therein  was  improvidently  granted 
or  because  the  allegations  upon 
which  the  court  acted  were  not 
true  in  point  of  fact,  but  merely 
because  of  the  extrinsic  fact  of 
bankruptcy  which  gives  the  fed- 
eral court  exclusive  jurisdiction 
of  the  property  of  the  bankrupt, 
after  adjudication  in  proper  cases. 
Hence  in  such  cases  the  state 
court  will  not  decline  to  surrender 
possession  of  the  property  to  the 
receiver  of  the  court  exercising 
such  paramount  jurisdiction. 
Young  V.  Hamilton,  135  Ga.  339, 
Ann.  Gas.  1912A,  144,  31  L.  R.  A. 
(N.  S.)  1057,  69  S.  E.  593;  White 
V.  Davis,  134  Ga.  274,  67  S.  E.  716; 
McGahee  v.  Cruiclfshank,  133  Ga. 
649,   66   S.   E.   776. 

10  In  re  Williams,  240  Fed.  788; 
In  re  Sage,  224  Fed.  525. 

11  Ingram  v.  Ingram  Dart  Light- 
erage Co.,  226  Fed.  58;  In  re  Oak- 
land Lumber  Company,  174  Fed. 
634,  98  C.  C.  A.  388. 
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4.    Extra-territorial  Jurisdiction  of  Receivership  Courts. 

§  711.     Origin  of  the  Power  of  Receivers  to  Sue  in  Foreign 
Jurisdictions. 

The  general  principles  involved  in  the  question  of  the 
extent  of  the  right  of  a  receiver  to  sue  or  assert  rights 
in  respect  to  the  receivership  property  outside  of  the 
jurisdiction  of  his  appointment  have  been  a  source  of 
controversy  for  many  years.  The  question  originated  in 
the  discussion  of  the  extra-territorial  powers  of  assignees 
in  liankruptcy.  From  about  1711,  and  for  more  than  fifty 
years  thereafter,  the  law  of  England  was  to  the  effect 
that  no  extra-territorial  force  was  to  be  given  to  the 
bankrupt  laws  of  a  foreign  state,  and  the  rights  of  an 
assignee  or  curator  in  bankruptcy  to  recognition  in  for- 
eign courts  was  not  recognized.  Foreign  assigTiees  were 
not  recognized  in  England  and  their  local  assignees  were 
not  supposed  to  have  any  rights  as  against  creditors  seek- 
ing the  collection  of  their  debts  in  foreign  countries  where 
some  of  the  property  of  the  bankrupts  might  be  located.^ 

But  commencing  with  1764,-  and  particularly  with  1788^ 
and  1789,^  the  English  courts  modified  the  earlier  doctrine 
of  that  country,  to  the  extent  that  assignees  in  bank- 
ruptcy were  protected  in  their  title  and  possession  of  the 
bankrupt  property  in  foreign  countries,  and  the  title  and 
possession  of  foreign  assignees  were  upheld  in  England. 
In  either  case,  however,  if  by  the  laws  of  the  foreign 
country,  the  title  to  the  property  became  vested  in  a  cred- 
itor through  legal  proceedings  prior  to  the  act  of  bank- 
ruptcy, then  such  right  would  be  respected,  but  where 
the  act  of  bankruptcy  was  previous  to  the  completion  of 
the  judicial  act  instituted  by  the  creditor,  the  assignees 
would  hold.     The  distinction  supposed  to  exist  growing 

1  Burge,    Colonial    Law,    vol.    3,  3  Wright  v.  Nutt,  1  H.  Bl.  136. 
pp.  907-924  et  seq.  and  cases  cited.  4  Folliott  v.  Ogden,  1  H.  Bl.  123. 

2  Solomons  v.  Ross,  1  H.  Bl.  132, 
note. 
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Gilt  of  a  vested  legal  title  in  the  assignee  or  receiver  by 
.means  of  a  formal  conveyance  and  a  mere  possessory 
right,  in  such  assignee  or  receiver,  was  never  recognized 
in  that  country,  his  possession  in  either  case  being  free 
from  molestation  or  interference.-^  The  international 
effect  to  be  given  to  transfers  of  property  by  operation 
of  law  through  the  instrumentality  of  assignees  and  re- 
ceivers, and  the  extra-territorial  operation  of  the  title  of 
such  officers  as  established  in  England,  and  other  foreign 
countries,  is  based  ujjon  the  broad  and  constantly  growing- 
system  of  international  comity,  and  recognition  of  the 
fact  that  on  account  of  the  quickness  of  transportation 
of  every  character,  freedom  of  business  relations  and 
easy  transference  of  property  rights  should  be  fostered 
both  among  states  and  nations. 

Following  the  line  of  decisions  of  the  earlier  English 
courts  upon  the  subject  the  courts  in  the  American  col- 
onies prior  to  the  Revolution,  and  many  of  the  state  and 
United  States  courts  since  that  period,  established  the 
doctrine   that   an   assignee   or   receiver's   title    to    per- 

5  Hunter  v.  Potts,  4  T.  R.  182;  same  time  prevents  and  avoids 
Phillips  V.  Hunter,  2  H.  Bl.  402;  any  alienation  of  them  which  the 
Sill  V.  Worswick,  1  H.  Bl.  693;  debtor  might  make.  It  would  be 
Burge,  Colonial  Law,  vol.  3,  p.  914.  ^  strange  anomaly  in  jurispru- 
dence if  the  transfer  of  person- 
alty by  operation  of  law  as  in 
bankruptcy  proceedings,  insol- 
land,  Holland,  Spain,  and  France,  ^^ncy  proceedings,  and  the  like, 
and  so  far  as  personalty  is  con-  through  the  instrumentality  of  an 
cerned  is  based  upon  the  prin-  assignee  or  receiver  under  the  or- 
ciple  that  movables  follow  the  der  and  direction  of  the  court, 
person  of  their  owner,  and  are  should  not  be  as  effective  and 
subject  to  the  law  by  which  he  valid,  to  all  intents  and  purposes, 
is  governed.  They  are  subject  the  world  over,  as  in  case  of  sue- 
therefore  to  such  disposition  of  cession,  or  voluntary  transfer, 
them  as  that  law  makes,  whether  when  the  owner's  domicile  gov- 
it  transfers  the  property  to  the  erns  the  transfer,  and  where  the 
trustees  or  assignees,  and  com-  title  so  conveyed  is  recognized 
mits  to  them  only  the  possession  and  prevails  wherever  the  prop- 
and    administration,    but    at    the  erty  may  be  found. 


The  later  law  of  England  is  the 
established   law   of    Scotland,   Ire- 
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sonal  property  extended  only  to  such  property  of  tlie 
debtor  as  had  a  situs  within  the  state  of  the  assignee  or 
receiver's  appointment,  and  that  beyond  the  state  line 
he  had  no  title  or  right  of  possession,  or  at  least  such  as 
the  court  would  enforce.  As  a  corollary  of  this  doctrine 
it  was  held  that  a  foreign  receiver  could  not  sue  or  defend 
and  had  no  standing-  in  a  court  of  foreign  jurisdiction.^ 

While  some  of  the  features  of  the  earlier  doctrine  are 
still  recognized  and  enforced  in  some  of  the  American 
courts  ujjon  the  principle  of  stare  decisis,  yet  the  modern 
doctrine  as  to  the  receiver's  rights  to  sue  in  a  foreign 
jurisdiction,  and  reduce  to  possession  the  assets  of  his 
principal,  or  recover  his  choses  in  action  is  well  estab- 
lished by  the  great  weight  of  authority  as  well  as  by 
reason,  though  there  are  still  some  limitations  that  will 
be  noticed  hereafter.  Courts  of  tliis  country  have  recog- 
nized the  justice  and  cogent  reasoning  of  the  modern 
English  courts  and  jurists  and  have  sought  to  break 
away  from  the  doctrine  of  the  court  in  Booth  v.  Clark,'^ 
which,  though  not  the  earliest,  yet  has  been  regarded  as 
the  leading  case  upon  the  subject,  sometimes  by  com- 
pelling the  debtor  to  make  a  formal  transfer  of  his  prop- 

6  Greenwood  v.  Curtis,   6  Mass.  132;      Fox      v.      Adams,      5      Me. 

358,    4    Am.    Dec.    145;    Oliver    v.  245;       Ogden      v.      Saunders      25 

Townes,   2   Mart.  N.   S.    (La.)    93;  U.   S.    (12  Wheat.)    213,   6    L.    Ed. 

Burk  V.  McClain,  1  Harr.  &  McH.  606;  Hope  Mut.  L.  Ins.  Co.  v.  Tay- 

(Md.)    236;   Wallace  v.  Patterson,  lor,   2  Robt.  278;    Farmers'   &   M. 

2  Harr.  &  McH.  (Md.)  463;  Milne  Ins.    Co.    v.    Needles,    52    Mo.    17; 

V.  Moreton,   6   Binn.    (Pa.)    353,   6  Brigham  v.  Luddington,  12  Blatchf. 

Am.    Dec.    466;    McNeil   v.    Colqu-  237,   Fed.   Cas.   No.   1874;    Hazard 

boon,  3   N.  C.    (2  Hayw.)    (N.  C.)  v.    Durant,    19    Fed.    471;    Day    v. 

24;    Mulliken    v.    Augbinbaugb,    1  Postal   Teleg.   Co.,   66   Md.    354,   7 

Penr.  &  W.   (Pa.)    117;    Topham's  Atl.  608;   Booth  v.  Clark,  58  U.  S. 

Assignees    v.    Chapman,     1    Mill,  (17    How.)    322,    15    L.    Ed.    164; 

Const.    (S.    C.)    283,    12    Am.    Dec.  Harrison    v.    Sterry,    9    U.    S.    (5 

627;      Robinson     v.     Crowder,     4  Cranch)  289,  3  L.  Ed.  104;  Ogden 

McCord      L.      (S.      C.)      519,      17  v.  Saunders,  25  U.  S.  (12  Wheat.) 

Am.    Dec.    762;    Taylor    v.    Geary,  213,  359,  6  L.  Ed.  606,  656. 
Kirby    (Conn.),   313;    Ingraham   v.  7  Booth   v.    Clark,    17   How,    (58 

Geyer,   13   Mass.  146,   7  Am.   Dec.  U.  S.)  322,  15  L,  Ed.  164. 
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orty  to  tlie  receiver  and.tlius  vesting  in  him  tlie  absolute 
legal  title  by  act  of  tlie  parties  whicli  is  recognized  and 
enforced  in  all  jurisdictions.  Sometimes  the  same  end 
bas  been  accomplished  by  the  establishment  of  a  species 
of  interstate  comity,  by  which  the  judgment,  and  decrees 
of  other  states,  and  the  rights  and  powers  of  receivers 
thereunder  have  been  given  an  extra-territorial  virtue 
and  force,  and  the  right  of  the  receiver  to  sue  and  enforce 
his  property  rights  in  a  foreign  jurisdiction  recognized 
and  respected. 

But  this  object  has  more  frequently  been  attained  by 
means  of  statutory  provisions  which  have  conferred  on 
receivers  either  the  legal  title  of  the  receivership  prop- 
erty or  rights  like  those  of  a  quasi-assignee  and  thus 
enabling  him  to  have  a  legal  standing  in  jurisdictions 
outside  of  his  own  appointment. 

§  712.     Extent  of  Power  of  Receivership  Court  Over  Property 
Outside  of  Jurisdiction. 

An  order  appointing  a  receiver  can  not,  of  course, 
operate  as  a  decree  beyond  the  jurisdiction  of  the  ap- 
pointing court.^     The  order  of  appointment  may  give 

1  Hunt    V.    Columbian    Ins.    Co.,  Co.   v.   Needles,   52  Mo.   17;    Brig- 

55  Me.  290,  92  Am.  Dec.  592;   Lin-  ham    v.    Luddington,    12    Blatchf. 

ville   V.    Hadden,    88    Md.    594,    43  237,   Fed.   Cas.   No.   1874;    Hazard 

L.   R.  A.  222,  41  Atl.  1097;   Frink  v.  Durant,   19   Fed.  471;    Olney  v. 

V.  National  Mut.  Fire  Ins.  Co.,  90  Tanner,    18    Fed.    636,   21   Blatchf. 

S.   C.    .544,   Ann.    Cas.    1913D,    221,  540;    Day  v.  Postal  Teleg.  Co.,  66 

74   S.   E.   33;    Kelly  v.   Dolan,   218  Md.    354,    7    Atl.    608;    Bartlett   v. 

Fed.  966.  Wilbur,    53    Md.    485;     Filkins    v. 

As  to  the  receiver's  right  to  sue  Nunneniacher,     81     Wis.     91.     51 

in    a    foreign    jurisdiction    it    has  N.   W.    79;    McClure  v.   Campbell, 

been    held    that    he    has    no    such  71  Wis.   350,   5  Am.  St.    Rep.  220, 

right  in  the  following  cases:  37  N.  W.  343;   Booth  v.  Clark,  58 

Hope   Mut.   L.   Ins.   Co.   v.   Tay-  U.  S.  (17  How.)  322,  15  L.  Ed.  164. 

lor,  2  Robt.  278;    Kronberg  v.  El-  This   case   is   the   authority   for 

der,  18  Kan.  150;  Commercial  Nat.  holding    that    a    receiver    has    no 

Bank  v.  Motherwell  Iron  &  S.  Co.,  right  to  sue  in  a  foreign  jurisdic- 

95  Tenn.  172,  29   L.   R.  A.  164,  31  tion,   on  which   most   of  the   fore- 

S.   W.    1002;    Farmers'    &   M.   Ins.  going    cases    are    based.      It    was 


1928 


LAW   OF   RECEIVERS, 


liim  the  right  to  take  possession^  of  property  but  it  con- 
fers no  power  to  compel  recognition  outside  of  such  juris- 
diction except  through  the  courts  of  such  outside  juris- 
diction.^   A  court  has  no  power  to  appoint  a  receiver  of 


not  the  law  in  England  when  de- 
cided [1854],  and  had  not  been 
since  the  case  of  Falliott  v.  Og- 
den,  1  H.  Bl.  123  (17S9);  nor  was 
it  the  law  of  continental  Europe. 
The  doctrine  had  been  condemned 
in  Holmes  v.  Remsen,  4  Johns.  Ch. 
(N.  Y.)  460,  8  Am.  Dec.  581,  by 
Chancellor  Kent,  and  is  at  vari- 
ance with  the  following  later 
cases: 

Boulware  v.  Davis,  90  Ala.  207,  9 
L.  R.  A.  601,  8  So.  84;  Wilkinson  v. 
Culver,  25  Fed.  639,  23  Blatchf.  416; 
l.IcAlpin  V.  Jones,  10  La.  Ann.  552; 
Lycoming  F.  Ins.  Co.  v.  Wright,  55 
Vt.  526;  Iglehart  v.  Bierce,  36  111. 
1:3;  Graydon  v.  Church,  7  Mich. 
36;  Hunt  v.  Columbian  Ins.  Co., 
55  Me.  290,  92  Am.  Dec.  592;  Hurd 
V.  Elizabeth,  41  N.  J.  L.  1;  Chafee 
v.  Quidnick  Co.,  13  R.  I.  442; 
Paine  v.  Lester,  44  Conn.  196,  26 
Am.  Rep.  442;  Cooke  v.  Orange, 
48  Conn.  401;  Merchants'  Nat. 
Bank  v.  McLeod,  38  Ohio  St.  174; 
Bidlack  v.  Mason,  26  N.  J.  Eq. 
230;  Sobernheimer  v.  Wheeler,  45 
N.  J.  Eq.  614,  18  Atl.  234; 
Metzner  v.  Bauer,  98  Ind.  425, 
427;  Runk  v.  St.  John,  29  Barb. 
(N.  Y.)  585;  Milne  v.  More- 
ton,  6  Binn.  (Pa.)  353,  6  Am. 
Dec.  466;  Barclay  v.  Quicksilver 
Min.  Co.,  6  Lans.  (N.  Y.)  25; 
Pugh  V.  Hurtt,  52  How.  Pr.  (N.  Y.) 
22;  Dyer  v.  Power,  60  Hun  583, 
14  N.  Y.  Supp.  873,  39  N.  Y.  St. 
Rep.  136;  Peters  v.  Foster,  56 
Hun  607,  10  N.  Y.  Supp.  389;  New 
Jersey  Protection  &  L.  Bank  v. 
Thorp,    6    Cow.    (N.    Y.)    46;    Hi- 


bernia  Nat.  Bank  v.  Lacombe,  84 
N.  Y.  367,  38  Am.  Rep.  518;  To- 
ronto General  Trust  Co.  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  123  N.  Y.  37, 
25  N.  E.  198;  Woodward  v.  Brooks, 
128  111.  222,  15  Am.  St.  Rep.  104, 
3  L.  R.  A.  702,  20  N.  E.  685; 
Rhavvn  v.  Pearce,  110  111.  350,  51 
Am.  Rep.  691;  Sercomb  v.  Catlin, 
128  111.  556,  15  Am.  St.  Rep.  147, 
21  N.  E.  COG. 

-  Seaboard  Air  Line  Ry.  v. 
Burns,  17  Ga.  App.  1,  86  S.  E. 
270;  Catlin  v.  Wilcox  Silver  Plate 
Co.,  123  Ind.  477,  18  Am.  St.  Rep. 
338,  8  L.  R.  A.  62,  24  N.  E.  250. 

The  right  to  collect  personal 
assets  everywhere  passed  to  the 
receiver  but  the  exercise  of  that 
right  beyond  the  limits  of  the 
state  of  his  appointment  is  by 
virtue  of  the  comity  which  may 
be  extended  to  him  by  the  court 
of  the  state  in  which  the  right  is 
asserted.  This  comity  will  not 
be  extended  where  the  rights  of 
the  citizens  of  the  state  are  likely 
to  be  prejudiced  or  where  it 
would  be  in  contravention  of  the 
policy  of  the  state.  Irwin  v. 
Granite  State  Provident  Assn.,  56 
N.  J.  Eq.  244,  38  Atl.  680. 

A  receivership  court  has  no 
power  to  remove  or  cause  to  be 
removed  personal  property  from 
another  state,  so  as  to  bring  it 
within  the  jurisdiction  of  the 
state  in  which  the  court  sits  which 
has  appointed  the  receiver. 
Straughan  v.  Hallwood,  30  W.  Va. 
274,  8  Am.  St.  Rep.  29,  4  S.  E. 
394. 
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property  outside  of  its  own  jurisdiction.^  But  when  a 
court  lias  jurisdiction  of  the  parties  it  may  restrain  them 
from  interfering  with  the  possession  by  the  receiver  of 
such  property.^  The  court  may  restrain  the  transmis- 
sion of  receivership  property  beyond  tlie  limits  of  its 
jurisdiction.^ 

It  has  been  the  practice  in  the  courts  of  chancery  of 
England  to  appoint  receivers  for  the  purpose  of  collect- 
ing in  the  effects  of  persons,  and  decedent's  estates,  situ- 
ated in  foreign  countries.*'  Sometimes  the  practice  was 
to  appoint  a  receiver  resident  in  the  foreign  country 
where  the  assets  were  situated,  and  sometimes  to  appoint 
as  receiver  a  resident  of  England  with  power  to  appoint 
a  foreign  agent  through  whom  the  business  was  trans- 
acted.'^ 

The  same  purposes  are  frequently  accompUshed  in 
this  country  by  means  of  ancillary  receiverships.  The 
English  practice  is  based  largely  upon  the  following 
propositions : 

(1)  A  valid  transfer  of  personal  property  according 
to  the  laws  of  the  place  of  residence  is  valid  everywhere 
and  ^\ill  be  enforced. 

(2)  The   same  rules  apply  to  transfers   of  personal 

3  Kittel  V.  Augusta,  T.  &  G.  R.  Trust  Co.  v.  California  Develop- 
Co.,  78  Fed.  855;  Field  v.  Ripley,  ment  Co.,  171  Cal.  173,  152  Pac. 
20    How.    Pr.    (N.    Y.)    26;     Balti-      542. 

more  Bldg.  &  Loan  Assn.  v.  Alder-  ^  P^tek  v.  Patek,  166  Mich.  443. 

son,  90  Fed.  142,  32  C.  C.  A.  542.      ^^^  N-  W.  1103;    Loaiza  v.  Super- 
ior Court,  85  Cal.   11,  20  Am.  St. 


4  Stewart  v.   Laberee,   185   Fed. 
471,   109   C.   C.  A.  351. 


Rep.   197,  9   L.   R.  A,  376,   24   Pac. 
707. 


Equity  may,  by  a  decree  in  per-  ,;  Drewry    v.    Darwin,    May    20, 

sonam,     control     the     actions     of  1765,    cited   in    24    L.   J.    Ch.    121; 

holders    of    stock    in    a    Mexican  Hinton  v.  Galli,  24  L.  J.  Ch.  121, 

corporation,     even    though    a    re-  2   Eq.   479. 

ceiver    for    such    foreign    corpora-  "  Cockburn   v.    Raphael,    2    Sim. 

tion    has    been    appointed    by    the      &  Stu.  453;   v.  Lindsey,  15 

cci.rts    of    Me.xico.      Title    Ins.    &  Ves.   Jr.   91. 
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property  under  bankruptcy  and  insolvency  proceedings 
and  by  analogy  to  receiverships. 

(3)  That  there  is  no  distinction  between  the  transfer 
of  such  property  by  voluntary  act  of  the  owner  and  by 
operation  of  law  so  far  as  the  effects  regarding  title  are 
concerned. 

(4)  That  the  title  to  personal  property  in  a  foreign 
jurisdiction  will  be  protected  in  the  assignee  as  against 
an  English  creditor. 

(5)  That  as  to  a  foreign  creditor  not  subject  to  Eng- 
lish laws  he  will  be  permitted  to  retain  property  acquired 
under  attachment  subsequent  to  the  assignment  where 
the  local  laws  confer  upon  him  an  absolute  title.^ 

The  mere  appointment  of  a  receiver  in  one  state  can 
not  have  the  effect  of  transferring  real  estate  in  another 
jurisdiction,  for  the  reason  that  as  to  realty  the  law  of 
the  situs  governs  its  transfer  and  so  far  as  the  title  is 
concerned  the  decree  of  a  foreign  court  could  not  pos- 
sibly affect  it ;  so  that  so  far  as  any  right  of  action  in  the 
receiver  growing  out  of  the  decree  of  appointment  is  con- 
cerned he  has  none.  It  is  different,  however,  where  the 
debtor  makes  a  transfer  to  the  receiver  in  proper  form, 

8  A    full    and    a    very    elaborate  And  see  Sill  v.  Worswick,  1  H. 

opinion  with  an  exhaustive  re-  Bl.  690;  Hunter  v.  Potts,  4  T.  R. 
view  of  English  and  other  for-  182;  Phillips  v.  Hunter,  2  H.  Bl. 
eign  authorities  upon  this  ques-  ^^02;  Holmes  v.  Remsen,  4  Johns, 
tion  is  given  by  Chancellor  Kent      ^h.   (N.  Y.)   4G0,  8  Am.  Dec.  581; 

Wilson's   Case,   cited   in   1   H.   Bl. 


in    Holmes    v.    Remsen,    4    Johns. 
Ch.    (N.  Y.)    460,   8   Am.   Dec.   581, 


691;    Solomons   v.   Ross,   1    H.   Bl. 

131,    note,    691;    Jollet    v.    Depon- 
S.  C,  20  Johns.  229,  11  Am.  Dec.      ^^.^^  ^  ^  gj  -^32^  ^^^^  gg^.  ^^^,^ 

269.  V.  Cottingham,  1  H.  Bl.  132,  note; 

See,  also,  2  Bell's  Com.  7th  ed.  Smith  v.   Buchanan,   1  East  6. 

by  McLaren  p.  568    [680] ;    and  a  The    foregoing    cases    are    prin- 

review  of  all  the  authorities  both  cipally  bankrupt  cases  but  involve 

English  and  American  in   Story's  the  same  principle  involved  in  re- 

Conf.  of  Laws,  8th  ed.  §§404-418;  ceivership     matters.        Booth      v. 

Goodwin    v.    Jones,    3    Mass.    514,  Clark,  58  U.  S.  (17  How.)  322,  15 

517,  3  Am.  Dec.  173.  L.  Ed.  164. 
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which  is  placed  of  record  in  the  proper  office  of  the  county 
where  the  real  estate  is  situated;  but  in  such  case  the 
receiver's  right  of  action  is  based  on  the  assignment  and 
not  the  decree  of  appointment.^  It  is  a  fundamental  rule 
that  as  to  real  estate  the  lex  rei  sitce  governs  not  only  as 
to  the  title  but  its  enjoyment,  right  of  mortgage,  pledge, 
lien,  and  equitable  ownership,  and  they  must  of  necessity 
determine  the  rights  of  a  receiver  in  regard  thereto,  ex- 
cept in  so  far  as  the  rights  of  the  parties  may  be  deter- 
mined in  the  court  in  which  the  receiver  is  appointed, 
w^here  the  parties  affected  are  subject  to  the  jurisdiction 
of  such  court.  ^^ 

But  courts  w^here  they  have  jurisdiction  of  the  parties 
may  be  said  to  exercise  an  indirect  control  over  realty 
owned  by  them  in  another  jurisdiction.^^ 


0  Graydon  v.  Church,  7  Mich. 
36;  Simpkins  v.  Smith  &  P.  Gold 
Co.,  50  How.  Pr.  (N.  Y.)  56; 
Moseby  v.  Burrow,  52  Tex.  396. 

10  Harrison  v.  Sterry,  9  U.  S. 
(5  Cranch)  289,  302,  3  L.  Ed.  104, 
107;  Oakey  v.  Bennett,  52  U.  S. 
(11  How.)  33,  13  L.  Ed.  593  (Bank- 
ruptcy); Barnett  v.  Pool,  23  Tex. 
517  (Bankruptcy);  Moseby  v.  Bur- 
row, 52  Tex.  396;  Paschal  v.  Ack- 
lin,  27  Tex.  173;  White  v.  White, 
7  Gill  &  J.  (Md.)  208,  210;  Page 
V.  McKee,  3  Bush  (Ky.)  135,  96 
Am.  Dec.  201;  Watts  v.  Waddle. 
31  U.  S.  (6  Pet.)  400,  8  L.  Ed.  442. 

A  receiver  can  not  maintain  a 
suit  in  the  jurisdiction  of  his  ap- 
pointment against  the  purchaser 
of  the  real  estate  of  the  corpora- 
tion which  is  located  in  another 
jurisdiction,  for  the  purpose  of  de- 
termining the  title  thereto.  Simp- 
kins  V.  Smith  &  P.  Gold  Co.,  50 
How.  Pr.  (N.  Y.)  56;  Union  Cattle 
Co.  V.  International  Trust  Co.,  149 
Mass.  492,  21  N.  E.  962. 


iiMassie  v.  Watts,  6  Cranch 
(10  U.  S.)  148,  3  L.  Ed.  181;  Briggs 
V.  French,  1  Sumn.  504,  Fed.  Cas. 
No.  1870;  Ward  v.  Arredondo,  1 
Hopk.  Ch.  (N.  Y.)  213,  14  Am.  Dec. 
543;  Le  Roy  v.  Rogers,  3  Paige 
(N.  Y.)  234,  236;  Hawley,  etc.,  v. 
James,  7  Paige  (N.  Y.)  213,  218,  32 
Am.  Dec.  623;  Sutphen  v.  Fowler, 
9  Paige  (N.  Y.)  280;  Congden  v. 
Lee,  3  Edw.  Ch.  (N.  Y.)  304,  307. 

In  England  the  court  has  enter- 
tained jurisdiction  to  settle  boun- 
daries in  .Jamaica.  Tulloch  v. 
Hartley,  1  Younge  &  C.  Ch.  Cas. 
114.  62  Eng.  Reprint  814. 

A  court  can  only  make  its  de- 
cree effective  in  respect  to  land 
in  another  state  by  requiring  con- 
veyance by  the  parties  before  it 
of  the  lands  in  question. — Sharp  v. 
Sharp  (Okla.),  166  Pac.  175. 

But  a  court  can  not  by  service 
of  a  summons  on  a  person  without 
the  state,  obtain  authority  to 
make  an  order  adjudging  such  per- 
son in  contempt  for  failing  to  ap- 
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§  713.     Extra-territorial  Jurisdiction  by  Comity. 

The  rule  is  well  established  that  a  mere  chancery  re- 
ceiver can  sue  in  a  jurisdiction  outside  of  that  of  his  ap- 
pointment only  by  comity.  His  powers  are  only  coex- 
tensive with  that  of  the  court  which  has  appointed  him.^ 


pear.  Fidelity  &  Casualty  Co.,  v. 
MacAfee  Co.  (N.  J.),  65  Atl.  879. 
In  Schmidt  v.  Mitchell,  101  Ky. 
570,  72  Am.  St.  Rep.  427,  41  S.  W. 
929,  a  corporation  of  Kentucky 
was  the  owner  of  a  mine  in  Ore- 
gon. The  company  was  heavily 
in  debt  and  operating  without 
profit.  One  faction  was  dissatis- 
fied with  the  management,  and  at 
the  corporate  election  placed  a 
ticket  of  their  selection  for  direc- 
tors in  nomination  against  the  old 
board.  The  certificate  of  election 
was  given  to  the  new  board  but 
the  old  board  members  refused 
to  recognize  the  validity  of  their 
election  and  refused  to  give  up  the 
books,  papers  and  property  of  the 
company.  The  new  board  sued 
the  members  of  the  old  board  and 
alleged  that  by  reason  of  the 
claim  of  the  two  boards  of  direc- 
tors and  two  sets  of  executive  oflS- 
cers  to  the  property  of  the  com- 
pany, it  could  not  carry  on  busi- 
ness, make  contracts  or  operate 
its  property,  and  that  the  company 
would  be  thereby  wrecked  and  the 
value  of  its  property  destroyed. 
They  charged  specific  acts  of  mis- 
management on  the  part  of  the  old 
board  and  alleged  that  unless  a 
receiver  was  appointed  until  the 
property  could  be  placed  into  the 
hands  of  the  new  officers  fore- 
closure proceedings  would  be  in- 
stituted and  the  property  sold  at 
a  great  sacrifice.  The  court  ap- 
pointed a  receiver  and  issued  an 


order  restraining  the  old  officers 
from  seeking  in  the  courts  of  Ore- 
gon a  receiver  or  possession  of  the 
property.  Contempt  proceedings 
arose  over  their  violation  of  this 
order.  The  main  questions  in  the 
case  were  the  legality  of  the 
method  of  voting  at  the  corporate 
election  and  the  eligibility  of  sev- 
eral members  to  act  as  directors. 
The  result  of  the  decision  went  to 
the  effect  that  only  part  of  the 
new  officers  were  legally  elected 
but  that  the  court  had  power  to 
appoint  a  receiver  because  of  the 
dissension. 

For  a  discussion  of  the  general 
principles  and  cases  involving  dis- 
sensions and  deadlock  conditions 
in  corporations,  see  §  303. 

1  Fairview  Fluor  Spar  &  Lead 
Co.  V.  Ulrich,  192  Fed.  894,  113 
C.  C.  A.  372;  Kelly  v.  Dolan,  218 
Fed.  966;  Atkins  v.  Wabash  St.  L. 
&  P.  Ry.  Co.,  29  Fed.  161;  Hum- 
phreys V.  Hopkins,  81  Cal.  551,  15 
Am.  St.  Rep.  76,  6  L.  R.  A.  792,  22 
Pac.  892;  Day  v.  Postal  Tel.  Co., 
66  Md.  354,  7  Atl.  608;  Hunt  v. 
'"aboard  Air  Lino  Hy.  v.  Burar, 
17  Ga.  App.  1,  86  S.  E.  270,  Byrne 
V.  Allen,  10  Haw.  325;  Interstate 
Trust  &  Banking  Co.  v.  Dierks 
Lumber  &  Coal  Co.,  133  Mo.  App. 
35,  113  S.  W.  1;  State  v.  McQuillin, 
260  Mo.  164,  168  S.  W.  924;  Ten 
Broek  v.  Caldwell,  95  Neb.  464, 
Ann.  Cas.  1916D,  613,  145  N.  W. 
980;  Hazlett  v.  Woodhead,  28  R.  I. 
452,    67    Atl.    736;     Dillingham    v. 
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A  court  of  chancery  can  confer  no  title  to  the  property 
upon  a  receiver  and  can  only  protect  him,  as  its  agent, 
in  his  possession  of  the  property  placed  in  his  care. 


Truders  Ins.  Co.,  120  Tenn.  302,  16 
L.  R.  A.  (N.  S.)  220,  108  S.  W. 
1148;  Nesom  v.  City  Nat.  Bank 
(Tex.  Civ.),  174  S.  W.  715;  Hardee 
V.  Wilson,  129  Tenn.  511,  Ann  Cas. 
1916A,  94,  167  S.  W.  475;  Converse 
V.  Hamilton,  224  U.  S.  243,  Ann. 
Cas.  1913D,  1292,  56  L.  Ed.  749,  32 
Sup.   Ct.   415. 

The  rule  in  this  country  is  that 
receivers  appointed  by  one  juris- 
diction are  not  entitled  as  of  right 
to  recognition  in  another  jurisdic- 
tion, and  that  courts  of  equity  can 
not  acquire  extraterritorial  juris- 
diction over  property  by  appointed 
receivers.  Booth  v.  Clark,  17  How. 
(58  U.  S.)  322,  15  L.  Ed.  164;  At- 
kins v.  "Wabash,  etc.,  Co.,  29  Fed. 
161. 

See,  also:  Phelps  v.  McCann, 
123  N.  Y.  641,  25  N.  E.  954;  Tor- 
onto Gen.  Trust  Co.  v.  Chicago,  B. 
&  Q.  R.  Co.,  123  N.  Y.  37,  25  N.  E. 
198;  Re  Waite,  99  N.  Y.  433,  2 
N.  E.  440;  Hibernia  Nat.  Bank  v. 
Lacombe,  84  N.  Y.  367,  38  Am. 
Rep.  518;  Osgood  v.  MacGuire,  61 
N.  Y.  524;  Kelly  v.  Crapo,  45  N.  Y. 
86,  6  Am.  Rep.  35;  Dyer  v.  Power, 
60  Hun  583,  14  N.  Y.  Supp.  873,  39 
N.  Y.  St.  Rep.  136;  Pugh  v.  Hurtt, 
52  How.  Pr.  (N.  Y.)  22;  Petersen 
V.  Chemical  Bank,  32  N.  Y.  21,  88 
Am.  Dec.  298;  Re  Bristol,  16  Abb. 
Pr.  (N.  Y.)  184;  Peters  v.  Foster, 
5G  Hun  607,  10  N.  Y.  Supp.  389; 
Runk  V.  St.  John,  29  Barb.  (N.  Y.) 
585;  Barclay  v.  Quicksilver  Min. 
Co.,  6  Lans.  (N.  Y.)  25;  Hooper  v. 
Tuckerman.  3  Sandf.  (N.  Y.)  311; 
Olyphant  &  Son  v.  Atwood,  4 
Bosw.  (N.  Y.)  459;  Holmes  v.  Rem- 


sen,  4  Johns.  Ch.  (N.  Y.)  460,  8  Am. 
Dec.  581 ;  Sobernheimer  v.  Wheeler, 
45  N.  J.  Eq.  614,  18  Atl.  234;  Falk 
V.  Janes,  49  N.  J.  Eq.  484,  23  Atl. 
813;  Hurd  v.  Elizabeth,  41  N.  J.  L. 
l;'Bidlack  v.  Mason,  26  N.  J.  Eq. 
230;  Lewis  v.  Grognard,  17  N.  J. 
Eq.  425;  Co;iistock  v.  Frederick- 
son.  51  Minn.  350,  53  N.  W.  713; 
Henning  v.  Raymond,  35  Minn. 
303,  15  Am.  St.  Rep.  104,  29 
N.  W.  132;  Cagill  v.  Wooldridge, 
8  Baxt.  (Tenn.)  580,  35  Am.  Rep, 
716;  Woodward  v.  Brooks,  128 
111.  222,  3  L.  R.  A.  702,  20  N.  E. 
685;  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Keokuk  N.  L.  Packet  Co., 
108  III.  317,  48  Am.  Rep.  557;  Igle- 
hart  V.  Bierce,  36  111.  133;  Catlin  v. 
Wilcox  Silver-Plate  Co.,  123  Ind. 
477,  18  Am.  St.  Rep.  338,  8  L.  R.  A. 
62,  24  N.  E.  250;  Metzner  v.  Bauer. 
98  Ind.  425;  Merchants  Nat.  Bank 
v.  McLeod,  38  Ohio  St.  174;  Fuller 
v.  Steiglitz,  27  Ohio  St.  355,  22  Am. 
Rep.  312;  Sortwell  v.  Jevrett,  9 
Ohio  180,  181;  Kanaga  v.  Taylor,  7 
Ohio  St.  134,  70  Am.  Dec.  62; 
Chafee  v.  Fourth  Nat.  Bank,  71 
Me.  514,  36  Am.  Rep.  345;  Hunt  v. 
Columbia  Ins.  Co.,  55  Me.  290,  92 
Am.  Dec.  592;  Bacon  v.  Hcrne,  123 
Pa.  452,  2  L.  R.  A.  355,  16  Atl.  794; 
Bagby  v.  Atlantic,  M.  &  O.  R.  Co., 
86  Pa.  291 ;  Morgan  v.  Neville,  74 
Pa.  52;  McAlpin  v.  Jones,  10  La. 
Ann.  552;  Paradise  v.  Farmers  & 
M.  Bank,  5  La.  Ann.  710;  Graydon 
V.  Church,  7  Mich.  36;  Winans  v. 
Gibbs  &  S.  Mfg.  Co.,  48  Kan.  777, 
30  Pac.  163;  Boulware  v.  Davis,  90 
Ala.  207,  9  L.  R.  A.  601,  8  So.  84; 
Lycoming  F.  Ins.  Co.  v.  Wright,  55 
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Wlien  lie  goes  "beyond  the  territorial  limits  of  liis  juris- 
diction, the  court  of  his  appointment  is  unable  to  pro- 
tect him  and  the  courts  of  the  foreign  jurisdiction  owe 
no  specific  duty  to  do  so.-  The  doctrine  of  comity  is 
merely  the  extension  of  courtesy  by  one  court  to  that  of 
another  under  which  one  voluntarily  gives  way  to  an- 
other.^ The  doctrine  has  been  so  frequently  considered 
by  the  courts  that  the  rules  which  constitute  comity  be- 
tween courts  are  as  well  established  as  are  the  rules  of 
courtesy  between  men  and  are  as  frequently  breached. 

The  rule  of  comity  as  applied  to  suits  by  a  receiver  in 
the  courts  of  another  jurisdiction  is  generally  stated  to 
the  effect  that  he  will  be  allowed  to  sue  or  defend  a  suit 
in  such  foreign  jurisdiction  where  the  rights  of  a  citizen 
therein  will  not  be  injuriously  aifected  thereby  or  where 
the  suit  is  not  in  contravention  of  the  policy  or  laws  of 
such  jurisdiction."*  Where  the  receiver  prosecutes  the 
suit  for  the  benefit  of  a  citizen  of  the  state  against  an- 

Vt.  526;  Cooke  v.  Orange,  48  Conn.  Osgood,   141  Fed.   20,   72  C.  C.  A. 

401;  Paine  V.  Lester,  44  Conn.  196,  270,  276,  4   L.   R.  A.    (N.   S.)    824. 

26    Am.    Rep.    442;     Thurston    v.  3  United    States    v.   Marrin,    227 

Rosenfield,  42  Mo.  474,  97  Am.  Dec.  Fed.  314. 

351  (assignment);  Einer  v.  Beste,  4  HieronymousBros. v. China  Mut. 

32  Mo.  240,  82  Am.  Dec.  129    (as-  Ins.  Co.,  6  Ala.  App.  97,  60  So.  452; 

signment) ;  Green  v.  Gross,  12  Neb.  Boulware  v.  Davis,  90  Ala.  207,  9 

117,  10  N.  W.   459    (assignment);  L.    R.  A.   601,   8   So.    84;    Choctaw 

Gilman  v.  Ketcham,  84  Wis.  60,  36  Coal,  etc.,  Co.  v.  Williams,  Echols, 

Am.  St.  Rep.  899,  23  L.  R.  A.  52,  etc.,  Co.,  75  Ark.  365,  87  S.  W.  632; 

54  N.  W.  395;    (Contra,  Filkins  v.  Humphreys    v.    Hopkins,    81    Cal. 

Nunnemacher,  81  Wis.  91,  51  N.  W.  551,  15  Am.  St.  Rep.  76,  6  L.  R.  A. 

79);  McClure  v.  Campbell,  71  Wis.  792,  22  Pac.  892;   Sercomb  v.  Cat- 

350,  5  Am.  St.  Rep.  220,  37  N.  W.  lin,   128   Bl.   556,   15   Am.   St.    Rep. 

343;  Chandler  v.  Siddle,  3  Dill.  477,  147,  21  N.  E.  606;  Wyman  v.  Eaton, 

Fed.  Cas.  No.  2594;  Ex  parte  Nor-  107  Iowa  214,  70  Am.  St.  Rep.  193, 

wood,  3   Biss.   504,  Fed.   Cas.  No.  43    L.    R.    A.   695,    77   N.   W.    865; 

10,364.  Alley    v.    Caspari,    80    Me.    234,    6 

2  Booth  V.   Clark,    17   How.    (58  Am.  St.  Rep.  178,  14  Atl.  12;  State 

TJ.  S.)  322,  338,  15  L.  Ed.  164,  171;  ex   rel.   Minnesota  Mut.   Life   Ins. 

Great  Western  Mining,  etc.,  Co.  v.  Co.   v.    Denton,   229    Mo.    187,    138 

Harris,    198   U.   S.   561,   49    L.    Ed.  Am.     St.     Rep.     417,     129     S.     W. 

1163,   25   Sup.   Ct.  770;    Fowler  v.  709,    National    Trust    Co.    v.    Mil- 
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other  citizen  of  the  state,  the  latter  will  not  be  allowed 
to  plead  the  rule  against  suits  injuriously  affecting  a 


ler,  33  N.  J.  Eq.  155;  Hurd  v. 
City  of  Elizabeth,  41  N.  J.  L. 
1;  Stone  v.  Penn.  Yan.,  etc.,  Ry., 
197  N.  Y.  279,  134  Am.  St.  Rep. 
579,  90  N.  E.  843;  Dyer  v.  Power, 
60  Hun  583,  14  N.  Y.  Supp.  873,  39 
N.  Y.  St.  Rep.  136;  Merchants' 
Nat.  Bank  v.  McLeod,  38  Ohio  St. 
174,  183;  Hardee  v.  Wilson,  129 
Tenn.  511,  Ann.  Cas.  1916A,  94, 
167  S.  W.  475;  Gilman  v.  Ketcham, 
M  Wis.  60,  36  Am.  St.  Rep.  899,  23 
L.  R.  A.  52,  54  N.  E.  395. 

A  foreign  receiver  will  not  be 
"permitted  to  maintain  against  citi- 
zens of  the  state  claims  in  conflict 
with  their  right  under  her  laws. 
,  T.  L.  Brown  &  Co.  v.  Tishomingo 
Banking  Co.  (Ala.),  76  So.  971. 
The  general  doctrine  is  that  the 
powers  of  a  receiver  over  the 
property  of  the  defendant  are  co- 
-extensive  only  with  the  jurisdic- 
tion of  the  court  making  the  ap- 
pointment, it  being  the  policy  of 
every  government  to  retain  in  its 
own  hand  the  property  of  a  debtor 
until  all  domestic  claims  against 
It  have  been  satisfied.  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Keokuk  N.  L. 
Packet  Co.,  108  111.  317,  48  Am. 
Rep.  557. 

But  courts  on  the  ground  of 
comity  are  disposed  to  permit 
suits  to  be  brought  by  a  foreign 
receiver  where  such  suits  do  not 
affect  the  rights  of  citizens  of  the 
state  where  suit  is  brought.  Olney 
V.  Tanner,  10  Fed.  101;  Merchants' 
Nat.  Bank  v.  McLeod,  38  Ohio  St. 
174;  Hurd  v.  City  of  Elizabeth,  41 
N.  J.  L.  1;  Hunt  v.  Columbian  Ins. 
Co.,  55  Me.  290,  92  Am.  Dec.  592; 
Saunders  v.  Williams,  5  N.  H.  213; 


Bagby  v.  Atlantic,  M.  &  O.  R.  Co., 
86  Pa.  291;  Johnson  v,  Parker,  4 
Bush  (Ky.)  149;  Taylor  v.  Colum- 
bian Ins.  Co.,  14  Allen  (Mass.)  353 
Pierce  v.  O'Brien,  129  Mass.  314. 
37  Am.  Rep.  360;  Alley  v.  Caspari. 
80  Me.  234,  6  Am.  St.  Rep.  178,  14 
Atl.  12. 

The  protection  given  to  a  for- 
eign receiver  of  a  corporation  was 
recognized  and  enforced  in  Bidldok 
V.  Mason,  26  N.  J.  Eq.  230,  where 
the  otficers  of  the  corporation  by 
fraud  or  subterfuge  were  endeav- 
oring to  withhold  its  property 
from  the  receiver,  on  the  authority 
of  Runk  V.  St.  John,  29  Barb. 
(N.  Y.)  585;  Murray  v.  Vanderbilt, 
39  Barb.  (N.  Y.)  140;  Hoyt  v. 
Thompson,  5  N.  Y.  320;  Dayton  v. 
Borst,  7  Bosw.  (N.  Y.)  115. 

Allen,  J.,  in  Willitts  v.  Waite,  2% 
N.  Y.  577,  says:  "A  quasi  effec: 
may  be  given  to  the  law  (of  a  for- 
eign state)  as  a  matter  of  comity, 
and  interstate  or  international 
courtesy,  when  the  rights  of  credi- 
tors or  bona  fide  purchasers,  or 
the  interests  of  the  state  do  not 
interfere  by  allowing  the  foreign 
statutory  or  legal  transferee  to 
sue  for  it  in  the  courts  of  the  state 
in  which  the  property  is,"  and  that 
"the  state  will  do  justice  to  its 
own  citizens  so  far  as  it  can  be 
done  by  administering  upon  prop- 
erty within  its  jurisdiction,  and  will 
yield  to  comity  in  giving  effect  to 
foreign  statutory  assignments,  only 
so  far  as  may  be  done  without  im- 
pairing the  remedies  or  lessening 
the  securities  which  our  laws 
have  provided  for  our  own  citi- 
zens." 
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Where  the  foreign  law  comes  in 
conflict  with  the  law  of  the  forum 
the  latter  prevails.  This  doctrine 
is  based  upon  princii)le,  inter  alia, 
that  where  a  foreign  citizen  places 
his  property  under  the  protection 
of  another  state  he  voluntarily 
submits  such  property  to  the  rem- 
edies that  state  gives  to  its  citi- 
zens. Booth  V.  Clark,  58  U.  S.  (17 
How.)  322,  15  L.  Ed.  164;  Blake  v. 
Williams,  6  Pick.  (Mass.)  286,  17 
Am.  Dec.  372;  Tully  v.  Herrin,  44 
Miss.  626;  Very  v.  McHenry,  29 
Me.  206,  208;  Olivier  v.  Townes, 
2  Mart.  N.  S.  (La.)  93;  Frazier  v. 
Fredericks,  24  N.  J.  L.  162;  Milne 
V.  Moreton,  6  Binn.  (Pa.)  353,  6 
Am.  Dec.  466;  Woodward  v.  Roane, 
23  Ark.  523,  526;  Speed  v.  May,  17 
Pa.  91,  55  Am.  Dec.  540;  Law  v. 
Mills,  18  Pa.  185;  Saunders  v.  Wil- 
liams, 5  N.  H.  213;  Ogden  v.  Saun- 
ders, 25  U.  S.  (12  Wheat.)  213,  6 
L.  Ed.  606;  Wallace  v.  Patterson, 
2  Harr.  &  McH.  (Md.)  463. 

Where  the  recovery  sought  by 
the  foreign  receiver  is  against  the 
policy  of  the  state  in  which  he 
sues,  he  will  be  denied  redress 
under  the  doctrine  of  comity.  Van 
Tuyl  v.  Carpenter,  135  Tenn.  629, 
188  S.  W.  234. 

For  an  instructive  case  on  the 
law  of  international  comity,  see 
Hilton  V.  Guyot,  159  U.  S.  113,  40 
L.  Ed.  95,  16  Sup.  Ct.  139. 

Under  the  doctrine  the  receiver 
is  accorded  the  privilege  of  suing 
in  a  foreign  jurisdiction  to  recover 
debts  or  assets  of  the  receiver- 
ship. Hieronymous  Bros.  v.  China 
Mut.  Ins.  Co.,  6  Ala.  App.  97,  60 
So.  452;  Childs  v.  Cleaves,  95  Me. 
498,  50  Atl.  714;  State  v.  Denton, 
229  Mo.  187,  138  Am.  St.  Rep.  417, 
129  S.  W.  709;  Denver  City  Water 
Works    Co.    V.    American    Water 


Works  Co.,  81  N.  J.  Eq.  139,  85  Atl. 
826;  Stone  v.  Penn  Yan,  K.  P.  & 
B.  Ry.,  197  N.  Y.  279,  134  Am.  St. 
Rep.  879,  90  N.  E.  843;  Shipman 
V.  Treadwell,  200  N.  Y.  472,  93 
N.  E.  1104;  Eureka  Mining,  etc., 
Co.  V.  Lewiston  Nav.  Co.,  12  Idaho 
472,  86  Pac.  49. 

Comity  Is  not  extended  in  favor 
of  a  receiver  as  against  attaching 
creditors  of  the  foreign  state. 
Smith  V.  Berz,  125  111.  App.  123; 
Shloss  V.  Metropolitan  Surety  Co., 
149  Iowa  382,  128  N.  W.  384; 
Childs  V.  Cleaves,  95  Me.  498,  50 
Atl.  714;  Stone  v.  Penn  Yan,  K.  P. 
&  B.  Ry.,  197  N.  Y.  279,  134  Am. 
St.  Rep.  879,  90  N.  E.  843;  Hunt 
V.  Whewell,  122  Wis.  33,  99  N.  W. 
599;  Grogan  v.  Egbert,  44  W.  Va. 
75,  67  Am.  St.  Rep.  763,  28  S.  E. 
714;  Guimarin  &  Co.  v.  Southern 
Life,  etc.,  Co.,  100  S.  C.  12,  84 
S.  E.  298;  Nesom  v.  City  Nat.  Bank 
(Tex.  Civ.),  174  S.  W.  715;  Hol- 
brook  V.  Ford,  153  111.  633,  46  Am. 
St.  Rep.  917,  27  L.  R.  A.  324,  39 
N.  E.  1091. 

Where  a  local  creditor  obtains 
an  attachment  on  property  of  a 
company  over  whom  a  receiver 
has  been  appointed  in  a  foreign 
court  and  the  receiver  intervenes, 
the  court  will  as  a  rule  give  pref- 
erence to  the  local  creditor  as 
against  the  receiver.  Byrne  v. 
Allen,  10  Haw.  325. 

The  property  of  a  non-resident 
defendant  is  liable  to  seizure  un- 
der attachment  within  the  state 
prior  to  the  appointment  of  a  re- 
ceiver therefor  in  another  state  or 
before  he  takes  actual  possession 
of  the  property  within  his  own 
state.  Woodhull  v.  Farmers'  Trust 
Co.,  11  N.  D.  157,  95  Am.  St.  Rep. 
712,  90  N.  W.  795. 

The    rights    of    non-resident    at- 
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citizen.^    In  Catlin  v.  Wilcox  Silver  Plate  Co.*'  the  court 
of  Indiana  said: 

*'Tlie  rule  may  be  considered  as  established  that  a  re- 
ceiver may  invoke  the  aid  of  a  foreign  court  in  obtain- 
ing possession  of  property  or  funds  within  its  jurisdic- 
tion to  which  he  is  entitled,  but  aid  will  only  be  extended 
as  against  those  who  were  parties  to,  or  in  some  way  in 
privity  with  the  proceedings  in  the  course  of  which  his 
appointment  was  made,  or  who  are  in  the  possession  of 
the  property  or  fund  to  which  the  receiver  has  a  right, 
and  not  against  the  creditors  of  a  non-resident  debtor 
who  are  seeking  to  subject  the  property  or  fund  to  the 
pa^Tuent  of  their  debts  by  proceedings  duly  instituted  for 
that  purpose. " 

Thus,  where  by  reason  of  the  receivership,  a  corpora- 
tion is  prohibited  from  acting  for  itself,  it  can  not  act  on 
its  own  behalf  in  another  jurisdiction."  The  fact  that 
the  foreign  jurisdiction  authorized  the  commencement  of 
the  suit  will  not  permit  the  receiver  to  recover  where 
under  the  rules  of  comity  the  fund  sought  to  be  recovered 
belongs  to  creditors  of  that  particular  state. ^ 

taching    creditors    are    paramount  in  New  York.     Trotter  v.  Lisman, 

in  the  courts  of  the  state   where  199  N.   Y.  497,  92  N.  E.  1052. 

the    attachment    is    sued    out,    to  The  federal  court  has  also  held 

those  of  a  receiver  who  was  ap-  that  the  plaintiff  in  such  circum- 

pointed   by   the   court    of  another  stances  must  show  a  judgment  in 

state,  and  whose  appointment  an-  the  jurisdiction  of  the   suit.     Na- 

tedates   the   issuance   of  the   writ  tional  Tube  Works  v.  Ballou,  146 

of  attachment.     Catlin   v.   Wilcox  U.  S.  517,  36   L.  Ed.  1070,  13  Sup. 

Silver  Plate   Co.,   123   Ind.   477,   18  Ct.  165. 

Am.  St.  Rep.  33S,  8  L.  R.  A.  62,  24  5  Falk  v.  Janes,  49  N.  J.  Eq.  484, 
N.  E.  250.  23  Atl.  813;  United  States  v.  Mar- 
See,  also,  holding  to  same  effect  rin,  227  Fed.  314. 
respecting  non-resident  garnish-  o  Catlin  v.  Wilcox  Silver  Plate 
ment.  Seaboard  Air  Line  Ry.  v.  Co.,  123  Ind.  477,  18  Am.  St.  Rep. 
Burns,  17  Ga.  App.  1,  86  S.  E.  270.  338,  8  L.  R.  A.  62,  24  N.  E.  250. 

In  New  York  it  was   held   that  7  Kelly   v.   Dolan,   218    Fed.   966. 

the   court   would   not  aid    a    judg-  s  Fowler  v.  Osgood,  141  Fed.  20, 

ment  creditor  of  another  state  to  72    C.   C.   A.   270,   276,    4    L.    R.   A. 

reach  by  a  suit  in  equity  property  (N.  S.)  824. 
II  Rec— 122 
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Where  the  right  to  maintain  the  suit  is  based  on 
comity,  it  is  a  question  solely  for  the  determination  of 
the  foreign  court  and  is  not  governed  by  any  federal 
questions.'' 

The  privilege  of  comity  will  not  be  accorded  where  the 
cause  of  action  is  one  which  is  not  maintainable  in  the 
courts  of  the  state  in  which  the  receivership  exists/''  or 
where  a  cause  of  action  is  not  stated. ^^  The  assertion 
of  the  comity  rule  in  opposition  to  a  suit  is  defensive  in 
character.^-  The  right  on  the  part  of  defendants  to  op- 
pose the  suit  on  the  ground  of  comity  may  be  waived.^-' 
The  rule  of  comity  does  not  apply  where  no  rights  of 
domestic  creditors  are  involved  and  the  suit  is  not  other- 
wise objectionable.^"*     Where  the  receivership  corpora- 


9  Finney  v.  Guy,  189  U.  S.  335, 
47  L.   Ed.  839,  23  Sup.  Ct.  558. 

10  Hale  V.  Allison,  188  U.  S.  56, 
47  L.  Ed.  380,  23  Sup.  Ct.  244; 
Bacon  v.  Home,  123  Pa.  452,  16 
Atl.  794,  2  L.  R.  A.  355;  Oilman  v. 
Ketcham,  84  W^is.  60,  36  Am.  St. 
Rep.  899,  23  L.  R.  A.  52,  54  N.  W. 
395. 

iiMcCague  v.  Dodge,  50  Colo. 
205,  114  Pac.  648. 

In  Alabama  the  court  has  stated 
that  it  is  the  policy  of  that  state 
"first,  to  completely  protect  its 
own  citizens  and  laws,  and  then, 
on  the  ground  of  interstate  comity, 
to  extend  to  the  officer  of  the  sis- 
ter state  such  recognition  and  aid 
as  a  sound  legal  discretion  may 
seem  to  require,  meaning,  for  one 
thing,  that  in  no  case  will  the 
foreign  receiver  be  permitted  to 
maintain  against  citizens  of  this 
state  claims  in  conflict  with  their 
rights  under  her  laws."  T.  L, 
l?rown  &  Co.  v.  Tishomingo  Bank- 
ing Co.  (Ala.),  76  So.  971. 

In  Vermont,  a  foreign  receiver. 


who  seeks  to  enforce  against  a 
resident  of  that  state  a  liability 
arising  under  the  laws  of  the  state 
of  his  appointment,  is  confined  to 
the  remedy  given  him  by  the  com- 
mon law.  Murtey  v.  Allen,  71  Vt. 
377,  76  Am.  St.  Rep.  779,  45  Atl. 
752. 

12  Stevens  v.  Tilden,  122  Minn. 
250,  142  N.  W.  315. 

13  De  Mattos  v.  Camp  &  Hinton 
Co.,  129  La.  251,  55  So.  832. 

14  Holbrook  V.  Ford,  153  111.  633, 
46  Am.  St.  Rep.  917,  27  L.  R.  A. 
324,  39  N.  E.  1091;  Small  v.  Smith. 
14  S.  D.  621,  86  Am.  St.  Rep.  807, 
808,  86  N.  W.  649. 

In  New  York  the  title  of  a  for- 
eign receiver  is  upheld  on  the 
principle  of  comity.  If  the  title  is 
by  virtue  of  a  voluntary  convey- 
ance or  transfer  it  is  sustained 
as  against  all,  including  even  do- 
mestic creditors;  but  if  it  depends 
on  a  foreign  statute  or  judgment 
it  is  sustained  against  all  except 
domestic  creditors.  Subject  to 
their  superior  rights  the  receiver 
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tion  has  a  dredging  contract  in  a  foreign  state  its  re- 
ceiver may  complete  the  contract  at  his  own  expense  and 
for  the  benefit  of  the  receivership  creditors,  as  long  as  no 
local  rights  of  citizens  are  impinged,  but  he  can  not  take 
away  from  the  state  funds  which  were  due  the  company 
at  the  time  he  took  charge  or  which  might  become  due 
for  work  done  prior  to  that  time  since  such  funds  are  sub- 
ject to  the  rights  of  local  creditors. ^^'  A  receiver  can 
not  be  sued  in  another  state  on  a  cause  of  action  arising 
in  the  receivership  jurisdiction,  and  based  upon  the  neg- 
ligent performance  of  his  duty  as  receiver.  ^*^  Neither 
can  a  court  of  one  judicial  district  enjoin  a  receiver  of 
another  judicial  district  in  respect  to  a  matter  pending 
in  the  receivership  court. ^^ 

Wliere  the  litigation  by  a  receiver  is  to  collect  a  claim 
against  the  United  States,  the  rule  of  comity  will  not 
be  applied  since  the  United  States  has  ubiquity  in  all 
of  the  states.^* 

can   reduce  to  possession  all  the  N.    Y.    29;    Petersen    v.    Chemical 

property  of  the  defendant  in  that  Bank,    32    N.   Y.   21,   88   Am.    Dec. 

state,  and  can  bring  replevin  for  298;    Willitts   v.   Waite,   25   N.   Y. 

that  purpose,  or  trover  to  recover  577;   Hoyt  v.  Thompson's  Ex'r,  19 

damages    for    conversion.      Notes  N.  Y.  207;    Hoyt  v.   Thompson,   5 

and  accounts  may  be  collected  by  N.  Y.  320;   New  Jersey  Protection 

the  ordinary  proceedings,  the  court  &  Lombard  Bank  v.  Thorp,  6  Cow. 

regarding   the    receiver   as    repre-  (N.  Y.)   46,  47;   Runk  v.  St.  John, 

senting    the    original    owner    and  29    Barb.    (N.    Y.)    585;    Pugh    v. 

opening  their  doors  to  him  as  they  Hurtt,    52    How.    Pr.    (N.    Y.)    22; 

do  to  a  domestic  receiver.    Mabon  Middlebrook  v.   Merchant's   Bank, 

V.  Ongley  Electric  Co.,  156  N.  Y.  42  N.  Y.  (3  Keyes)   135;   Smith  v. 

196,  50  N.  E.  805;  citing  Barth  v.  Tiffany,  16  Hun  (N.  Y.)  552. 
Backus,  140  N.  Y.  230,  23  L.  R.  A.  ir.  Wilkinson  v.  Harding  Dredge 

47,  37  Am.  St.   Rep.  545,  35  N.  E.  Co.   (Mo.  App.),  186  S.  W.  743. 
425;    Vanderpoel    v.    Gorman,    140  ifi  Barton  v.  Barbour,  104  U.  S. 

N.  Y.  563,  37  Am.  St.  Rep.  601,  24  126,  26  L.  Ed.  672. 
L.  R.  A.  548,  35  N.  E.  932;  Toronto  i7  Ray  v.  Trice,  53  Fla.  864,  42 

General  Trust  Co.  v.  Chicago,  B.  &  So.  901. 

Q.  R.  Co.,  123  N.  Y.  37,  25  N.  E.  is  United  States  v.  Borcherling, 

198;    Re   Waite,    99    N.    Y.    433,    2  185   U.   S.    223,   46    L.    Ed.    884,    22 

N.  E.  440;   Ockerman  v.  Cross,  54  Sup.  Ct.  607. 
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*'The  course  of  modern  adjudications,"  says  Justice 
Pinney,  in  Gilman  v.  Ketcliani,^^  84  Wis.  60,  23  L.  R.  A. 
52,  ''is  in  favor  of  a  liberal  extension  of  interstate  comity, 
and  against  a  narrow  and  provincial  policy,  which  would 
deny  proper  effect  to  judicial  decisions  of  sister  states 
under  their  statutes,  and  rights  claimed  under  them  sim- 
ply because  technically  they  are  foreign  and  not  do- 
mestic." 


§  714.     Extra-territorial  Jurisdiction  by  Reason  of  Legal  Title. 

Although  the  laws  of  one  state  have  no  extra-territorial 
force  as  laws  still  the  courts  of  different  states  have 
generally  recognized  the  title  to  property  obtained  pur- 
suant to  the  laws  of  another  state.  This  recognition  may 
be  said  to  be  based  not  only  upon  the  comity  of  laws  but 
upon  the  protection  afforded  under  the  "full  faith  and 
credit"  clause  of  the  federal  constitution.^     In  order  to 


i!>  Gilman  v.  Ketcham,  84  Wis. 
60,  36  Arrv  St.  Rep.  899,  23  L.  R.  A. 
52,  54  N.  W.  395. 

1  Converse  V.  Hamilton,  224  U.  S. 
243,  Ann.  Cas.  1913D,  1292,  56 
L.  Ed.  749,  32  Sup.  Ct.  415;  Van 
Tuyl  V.  Carpenter,  135  Tenn.  629, 
188  S.  W.  234. 

The  law  of  New  York  is  most 
ably  reviewed  in  the  case  of  Re 
Waite,  99  N.  Y.  433,  2  N.  E.  440, 
by  Mr.  Justice  Earl,  and  the  fol- 
lowing propositions  established  as 
the  law  of  that  state: 

"(1)  The  statutes  of  foreign 
states  can  have  in  no  case  any 
force  or  effect  in  this  state  ex 
proprio  vigore  and  hence  the  stat- 
utory title  of  foreign  assignees  in 
bankruptcy  can  have  no  recogni- 
tion here,  solely  by  virtue  of  the 
foreign  statute. 

"(2)  But  the  comity  of  nations 
which  Judge  Denio  in  Petersen  v. 


Chemical  Bank,  32  N.  Y.  21,  88  Am. 
Dec.  298,  said  is  a  part  of  the  com- 
mon law,  allows  a  certain  effect 
here  to  titles  derived  under,  and 
powers  created  by  the  laws  of 
other  countries,  and  from  such 
comity  the  titles  of  foreign  stat- 
utory assignees  are  recognized 
and  enforced  here  when  they  can 
be  without  injustice  to  our  own 
citizens,  and  without  prejudice  to 
the  rights  of  creditors  pursuing 
their  remedies  here  under  our 
statutes;  provided  also  that  such 
titles  are  not  in  conflict  with  the 
laws  or  public  policy  of  our  state. 
"(3)  Such  foreign  assignees  can 
appear,  and  subject  to  the  condi- 
tions above  mentioned,  maintain 
suits  in  our  courts  against  debtors 
of  the  bankrupt  whom  they  repre- 
sent, and  against  others  who  have 
interfered  with  or  withheld  the 
property   of   the   bankrupt."     The 
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avoid  tlie  confusion  and  uncertainty  arising-  from  mere 
reliance  upon  jurisdiction  based  upon  comity,  the  legisla- 
tures of  different  states  have  enacted  various  provisions 
either  vesting  the  complete  legal  title  in  a  receiver  in 
certain  classes  of  receiverships  or  making  such  a  receiver 
a  quasi-assignee  of  the  debtor,  especially  in  the  cases  of 
corporations,  for  the  benefit  of  all  creditors.  Legisla- 
tion of  this  character  is  directed  particularly  to  corpora- 
tions and  has  to  do  with  receiverships  which  cover  their 
entire  assets  as  disting-uished  from  receiverships  which 
only  involve  a  specific  portion  of  their  property  as  in  the 
case  of  a  mortgage  foreclosure.  Legislation  along  these 
lines,  as  is  to  be  expected  in  such  cases,  is  variant  as  to 
specific  purpose  and  extent  and  phraseology  even  in 
cases  of  similarity  of  purposes.  These  variances  among 
statutes  have  given  rise  to  variant  decisions  on  the  sub- 
ject, as  we  have  shown  in  our  discussion  of  this  phase  of 
the  subject  in  dealing  with  the  subject  of  corporations  and 
suits  by  receivers  of  such  corporations  in  foreign  juris- 
dictions.^ 

following  cases  are   cited  as   sus-  &  M.  Ins.  Co.  v.  Needles,  52  Mo. 

taining  the  propositions  above  laid  17;    Kronberg    v.    Elder,    18    Kan. 

down:  Peterson  v.  Chemical  Bank,  150;    Moseby   v.    Burrow,    52   Tex. 

32  N.  Y.  21,  88  Am.  Dec.  298;  Kelly  396;    Hunt  v.  Columbian  Ins.  Co., 

V.  Crape,  45  N.  Y.  86,  6  Am.   Rep.  55  Me.  290,  92  Am.   Dec.  592;    Fil- 

35;    Osgood  v.   Maguire,  61   N.  Y.  kins  v.  Nunnemacher,  81  Wis.  91, 

524;    Hibcrnia   Nat.    Bank   v.    La-  51  N.  W.  79;  McClure  v.  Campbell, 

combe,  84  N.  Y.  367,  38  Am.   Rep.  71   Wis.   350,   5  Am.   St.    Rep.   220, 

518;  Re  Bristol,  16  Abb.  Pr.  (N.  Y.)  37  N.  W.  343;  Taylor  v.  Boardman, 

1S4;    Runk    v.   St.   John,   29   Barb.  25    Vt.    581;    Crapo    v.    Kelly,    83 

(N.    Y.)    585;     Barclay    v.    Quick-  U.  S.  (16  Wall.)  610,  21  L.  Ed.  430; 

silver  Min.  Co.  6  Lans.  (N.  Y.)  25;  Waters  v.  Barton,  1  Coldw.  (Tenn.) 

Hooper    v.    Tuckerman,    3    Sandf.  450;  Pond  v.  Cooke,  45  Conn.  120, 

(N.   Y.)    311;    Olyphant   &    Son   v.  29   Am.   Rep.  668;    Cagill  v.  Wool- 

Atwood,  4  Bosw.  (N.  Y.)  459;  Hunt  dridge,   8    Baxt.   580,   35   Am,   Rep. 

V.    Jackson,    5    Blatchf.    349,    Fed.  716;  McAlpin  v.  Jones,  10  La.  Ann. 

Cas.    No.    6893.      See,    also.    Hum-  552;    Singerly  v.  Fox,   75  Pa.  112, 

phreys  v.  Hopkins,  81  Cal.  551,  15  114;  Comstock  v.  Frederickson,  51 

Am.  St.  Rep.  76,  6  L.  R.  A.  792,  22  Minn.  350,  53  N.  W.  713. 
Pac.  892;  State  Bank  v.  First  Nat.  2  As   showing  the  power  of  the 

Bank,  34  N.  J.  Eq.  450;   Farmers'  court  over  property   in  a  foreign 
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Tlie  general  rule  is  that  where  a  receiver  tinder  the 
statute  under  which  he  was  appointed,  as  distinguished 
from  a  mere  chancery  receiver,  who  only  has  the  right  of 
possession,  obtains  the  legal  title  to  the  property  of  the 
debtor  or  receivership  corporation,  he  may  bring  suit 
outside  of  the  jurisdiction  appointing  him.  He  stands 
in  the  shoes  of  the  former  owner  as  the  successor  in  in- 
terest of  the  property.^  A  corporation  is  bound  by  the 
laws  of  the  state  under  which  it  is  organized  since  they 
form  a  part  of  its  charter."*  Sometimes  the  legal  title  to 
the  receivership  property  is  obtained  by  the  receiver 
through  a  conveyance  or  assignment  from  the  debtor. 
The  acquisition  of  the  legal  title  in  such  a  manner  places 
the  receive!"  in  a  position  to  sue  in  any  jurisdiction  where 
the  debtor  could  sue.^     The  uncertain  feature,  however, 


jurisdiction  where  it  has  jurisdic- 
tion over  the  parties,  see  Cole  v. 
Cunningham,  133  U.  S.  107,  33  L. 
Ed.  538,  10  Sup.  Ct.  269;  Sercomb 
V.  Catlin,  128  HI.  556,  15  Am.  St. 
Rep.  147,  21  N.  E.  606;  Alexander 
V.  Tolleston  Club,  110  111.  65. 

As  to  suits  by  receivers  of  cor- 
porations generally  in  foreign  jur- 
isdictions, see  sections  368  et  seq., 
ante,  as  to  Banks,  section  484,  and 
Insurance  Companies,  sections  505 
and  506. 

3  Kelly  V.  Dolan,  218  Fed.  966; 
Irvine  v.  Putnam,  190  Fed.  321; 
Sercomb  v.  Catlin,  128  111.  556,  15 
Am.  St.  Rep.  147,  21  N.  E.  606. 

Though  the  Nebraska  statute 
does  not  expressly  vest  title  in 
him,  the  receiver  becomes  under 
the  statute  the  successor  to  the 
corporation,  and  as  such  is  en- 
titled to  full  recognition  in  every 
state  where  the  corporation  may 
have  interests.  Joy  v.  Midland 
State  Bank,  26  S.  D.  244.  128  N.  W. 
147;    Van   Tuyl   v.  Carpenter,   135 


Tenn.  629,  188  S.  W.  234;  Murtey 
v.  Allen,  71  Vt.  377,  76  Am.  St, 
Rep.  779,  45  Atl.  752. 

4  McKinney  v.  Kansas  Natural 
Gas  Co.,  206  Fed.  772  (affirmed  in 
McKinney  v.  Landon,  209  Fed.  300. 
126  C.  C.  A.  226;  Joy  v.  Midland 
State  Bank,  26  S.  D.  244,  128 
N.  W.  147. 

5  Hawkins  v.  Glenn,  131  U.  S. 
319,  33  L.  Ed.  184,  9  Sup.  Ct.  739; 
Gilbert  v.  Hewetson,  79  Minn.  326, 
79  Am.  St.  Rep.  486,  82  N.  W.  655. 

Where,  on  the  appointment  of  a 
foreign  receiver  for  an  insolvent 
foreign  insurance  company,  the  lat- 
ter executed  an  assignment  to  such 
receiver,  which  covered  all  the  in- 
surance company's  assets  in  New 
York,  the  appointment  of  ancil- 
lary receivers  by  the  New  York 
courts  could  not  transfer  any  of 
the  insurance  company's  assets  to 
them.  Chicago  Title  &  Trust  Co. 
V.  German  Ins.  Co.  of  Freeport,  119 
App.  Div.  347,  104  N.  Y.  Supp.  253. 

It  is  of  course  well  settled  that 
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of  such  assignments  lies  in  that  under  certain  circum- 
stances, they  may  be  held  ineffective  on  the  ground  of 


personal  property  is  transferable 
according  to  the  law  of  the  owner's 
domicile,  and  that  a  voluntary  as- 
signment or  transfer  made  with- 
out compulsion  or  legal  coercion 
is  to  be  governed  everywhere  by 
that  law,  unless  the  contract  by 
which  the  transfer  was  made  is 
limited  or  restrained  by  some  posi- 
tive enactment  of  the  state  in 
which  the  property  is  situate  or 
unless  it  affects  citizens  of  the  lat- 
ter state  injuriously.  Catlin  v. 
Wilcox  Silver  Plate  Co.,  123  Ind. 
477,  18  Am.  St.  Rep.  338,  8  L.  R.  A. 
62,  24  N.  E.  250;  Ames  Iron  Works 
V.  Warren,  76  Ind.  512,  40  Am.  Rep. 
258;  Martin  v.  Potter,  11  Gray 
(Mass.)  37,  71  Am.  Dec.  689; 
Welder  v.  Maddox,  66  Tex.  372,  59 
Am.  Rep.  617,  1  S.  W.  168;  War- 
ner V.  Jaffray,  96  N.  Y.  248,  48  Am. 
Rep.  616;  Green  v.  Van  Buskirk, 
74  U.  S.  (7  Wall.)  139,  19  L.  Ed. 
109;  Askew  v.  La  Cygne  Exch. 
Bank,  83  Mo.  366,  53  Am.  Rep.  590; 
Law  v.  Mills,  18  Pa.  185;  Lowry  v. 
Hall,  2  Watts  &  S.  (Pa.)  129,  38 
Am.  Dec.  495;  Smith's  Appeal,  104 
Pa.  381;  Chafee  v.  Fourth  Nat. 
Bank,  71  Me.  514,  36  Am.  Rep.  345, 
Guillander  v.  Howell,  35  N.  Y.  657; 
Faulkner  v.  Hyman,  142  Mass.  53, 
6  N.  E.  846;  Moore  v.  Church,  70 
Iowa  208,  59  Am.  Rep.  439,  30 
N.  W.  855;  Re  Waite,  99  N.  Y.  433, 
2  N.  E.  440. 

Property  in  a  foreign  state  that 
has  passed  from  an  assignor  to  an 
assignee  by  a  voluntary  deed,  and 
not  by  proceedings  in  invitum  by 
process  of  law,  is  distingui.«hed 
from  like  property  in  the  hands 
of  a  receiver  by  operation  of  law, 


or  by  an  assignment  made  under 
legal  compulsion.  Assignments  of 
the  latter  class  are  held  inopera- 
tive upon  property  not  situate 
within  the  territory  over  which 
the  laws  that  make,  or  compel  its 
debtor  to  make  them,  have  domin- 
ion. Rhawn  v.  Pearce,  110  111.  350, 
51  Am.  Rep.  691;  Smith's  Appeal, 
104  Pa.  381;  Walters  v.  Whitlock, 
9  Fla.  86,  76  Am.  Dec.  607.  Where 
a  receiver  was  appointed  in  New 
York,  and  a  general  assignment 
was  made  to  him  by  the  debtor, 
the  receiver  was  permitted  to  file 
a  bill  in  Michigan  to  foreclose  a 
mortgage  not  strictly  as  receiver, 
but  as  assignee.  Graydon  v. 
Church,  7  Mich.  36. 

The  Supreme  Court  of  Massa- 
chusetts, in  Buswell  v.  Supreme 
Sitting  Order  of  Iron  Hall,  161 
Mass.  224,  23  L.  R.  A.  846,  36  N. 
E.  1065,  sustained  the  appointment 
of  a  foreign  receiver  as  ancillary 
receiver  in  that  state,  and  where 
it  appeared  that  such  receiver  in 
the  state  of  Indiana,  the  home  of 
the  corporation,  had  been,  by  an 
assignment  of  the  corporation,  in- 
vested with  "all  the  moneys  and 
securities  of  every  kind  belonging 
to  the  reserve  fund  .  .  .  and 
held  by  each  of  the  branches 
thereof,"  it  was  held  that  as  re- 
ceiver and  assignee  in  Massachu- 
setts, after  deducting  all  expenses, 
he  should  transfer  the  remainder 
of  the  reserve  and  benefit  funds  in 
his  possession  to  the  receiver  in 
Indiana,  if  it  should  appear  that 
the  decree  of  distribution  in  the 
latter  state  protected  the  certifi- 
cate members  of  JMassachusetts  by 
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having  been  involuntary  assignments.®  In  the  greater 
number  of  instances  the  legishition  under  which  a  receiver 
of  a  corporation  asserts  the  right  to  sue  in  other  juris- 
diction is  of  such  a  character  that  the  difficulty  of  the 
validity  of  the  title  of  the  receiver  is  eliminated  for  he 
is  not  made  the  owner  of  the  strictly  legal  title  but  is 
made  a  quasi-assignee  of  the  corporation  for  the  benefit 
of  all  of  its  creditors  and  is  clothed  with  the  power  to 
reduce  the  assets  of  the  corporation,  wherever  situated, 
for  the  benefit  of  its  creditors.  In  discussing  a  law  of 
this  character,  the  United  States  Supreme  Court  clearly 
distinguished  the  doctrine  of  Booth  v.  Clark,'^  and  cases 
following  it,  in  respect  to  the  extra-territorial  rights  of 
chancery  receivers,  by  declaring:^ 

"But  here  the  receiver  was  not  merely  an  ordinary 
chancery  receiver,  but  much  more.  By  the  proceedings 
in  the  sequestration  suit  had  conformably  to  the  laws 
of  Minnesota,  he  became  a  quasi-assignee  and  represen- 
tative of  the  creditors,  was  invested  with  their  rights  of 
action  against  the  stockholders,  and  was  charged  with 
the  enforcement  of  those  rights  in  the  courts  of  that  state 
and  elsewhere.  So,  when  he  invoked  the  aid  of  the  Wis- 
consin court  the  case  presented  was,  in  substance,  that 
of  a  trustee,  clothed  with  adequate  title  for  the  occasion, 
seeking  to  enforce,  for  the  benefit  of  his  cestuis  que  trus- 
tent,  a  right  of  action,  transitory  in  character,  against 
one  who  was  liable  contractually  and  severally,  if  at  all. 
The  receiver's  right  to  maintain  the  actions  in  that  court 

placing  them  on  an  equality  with  <>  Catlin  v.   Wilcox    Silver   Plate 

the  other  members  of  the  associa-  Co.,  123  Ind.  477,  18  Am.  St.  Rep. 

tion.     (Cf.  Parsons  v.  Charter  Oak  338,  8  L.  R.  A.  62,  24  N.  E.  250. 

L.   Ins.   Co.,   31   Fed.   305;    Fry   v.  7  Booth   v.    Clark,    17    Plow.    (58 

Charter  Oak  L.  Ins.  Co.,  31  Fed.  u.  S.)  322,  15  L.  Ed.  164. 

197;  Jennings  V.  Philadelphia  &  R.  s  Converse  v.   Hamilton,   224  U. 

R.  Co.,  23  Fed.  569.)  S.   243,   Ann.   Cas.   1913D,   1292,   56 

But  see  Fawcett  v.  Supreme  Sit-  L.  Ed.  749,  32  Sup.  Ct.  415. 
ting  Order  of  Iron  Hall,  64  Conn. 
170,  24  L.  R.  A.  815,  29  Atl.  614. 
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was  cleniecl  in  tlie  belief  that  it  turned  upon  a  question  of 
comity  only,  unaffected  by  the  full  faith  and  credit  clause 
of  the  Constitution  of  the  United  States,  and  this  view  of 
it  was  regarded  as  sustained  by  the  decision  of  this  court 
in  Finney  v.  Guy,  189  U.  S.  335,  23  S.  Ct.  558,  47  U.  S. 
(L.  ed.)  839.  But  that  case  is  obviously  distinguishable 
from  those  now  before  us." 

Accordingly  the  rule  is  that  where  a  statute  provides 
for  the  appointment  of  a  receiver  under  certain  facts 
and  circumstances  and  makes  such  receiver  either  an 
assignee  or  quasi-assignee  of  the  corporation  for  the  bene- 
fit of  it  and  its  creditors  for  the  purpose  of  reducing  its 
assets  and  distributing  them,  he  is  entitled  to  sue  on  its 
behalf  in   foreign   jurisdictions.''     Under   such   statutes 


9  Converse  v.  Hamilton,  supra; 
Bernheimer  v.  Converse,  206  U.  S. 
516,  51  L.  Ed.  1163,  27  Sup.  Ct. 
755;  Mottinger  v.  Hendricks,  208 
Fed.  824;  Irvine  v.  Baker,  225  Fed. 
834;  Blackburn  v.  Irvine,  205  Fed. 
217,  123  C.  C.  A.  405;  Kelly  v. 
Dolan,  218  Fed.  966;  Sterrett  v. 
Second  Nat.  Bank,  246  Fed.  753, 
159  C.  C.  A.  55;  Irvine  v.  Putnam, 
190  Fed.  321;  Irvine  v.  Bankard, 
181  Fed.  206. 

Distinction  is  recognized  be- 
tween a  chancery  receiver  and  a 
receiver  who  is  by  statute  or  vol- 
untary conveyance  vested  with  the 
title;  Hardee  v.  Wilson,  129  Tenn. 
511.  Ann.  Cas.  1916A.  94,  167  S.  W. 
475;  Bank  v.  Motherwell  Iron, 
etc.,  Co.,  95  Tenn.  172,  29  L.  R.  A. 
164,  31  S.  W.  1002;  Howarth  v. 
Lombard,  175  Mass.  570,  49  L.  R.  A. 
301,  56  N.  E.  888;  Howarth  v. 
Angle,  162  N.  Y.  179,  47  L.  R.  A. 
725,  56  N.  E.  489;  Kelly  v.  Dolan, 
218  Fed.  966. 

As  affecting  corporations,  state 
legislation    may    be    such    as    to 


bring  all  of  the  property  of  an 
insolvent  corporation  within  the 
jurisdiction  of  the  courts  of  the 
state  where  the  corporation  is  do- 
ing business  for  the  purpose  ot 
Avinding  up  its  affairs,  and  vest 
in  receivers  appointed,  the  right 
to  extend  their  authority  to  prop- 
erty belonging  to  the  corporation 
in  another  state,  even  as  against 
creditors  thereof.  Relfe  v.  Run- 
die,  103  U.  S.  222,  26  L.  Ed.  337; 
Parsons  v.  Charter  Oak  L.  Ins. 
Co.,   31   Fed.   305. 

Where  a  proceeding  in  another 
state  against  a  foreign  corporation 
doing  business  in  the  state  for 
a  receiver  did  not  dissolve  the  cor- 
lioration,  but  appointed  a  receiver, 
the  corporation  could  be  sued  in 
Colorado  after  the  proceeding  the 
same  as  before.  Venner  v.  Den- 
ver Union  W^ater  Co.,  40  Colo.  212, 
122  Am.  St.  Rep.  1036,  90  Pae.  623. 

A  foreign  receiver  or  a  foreign 
assignee,  whose  office  and  powers 
are  purely  statutory,  and  to  whom 
no  voluntary  conveyance  has  been 
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questions  sometimes  arise  as  to  whether  the  statutory 
receiver  is  authorized  under  the  statutes  of  the  domi- 
ciliary jurisdiction  to  sue  to  enforce  stockhoklers  liabili- 
ties or  whether  the  right  of  action  exists  exclusively  in 
the  creditors  for  whose  benefit  the  liability  is  created. 
These  questions  do  not  affect  the  jurisdiction  but  merely 
go  to  the  cause  of  action.^"  The  interpretation  of  the 
statute  by  the  courts  of  the  state  in  which  it  was  enacted 
is  followed  in  the  foreign  jurisdiction.^^  The  court  of 
the  foreign  jurisdiction  will  not  review  the  question 
whether  the  receiver  was  properly  appointed/-  but  it 
will  determine  whether,  under  the  laws  of  the  receiver- 
ship jurisdiction,  the  receiver  has  a  right  to  maintain 
the  action.^ ^  Where  there  is  a  conflict  between  two  courts 
as  to  which  has  obtained  jurisdiction  of  the  receivership 
property  for  purposes  of  winding  up  the  affairs  of  a 
corporation,  the  question  is  ordinarily  settled  by  ascer- 
taining the  priority  of  jurisdiction.^^  A  receiver  who 
sues  upon  a  judgment  in  a  foreign  jurisdiction  does  not 

made,   can  not  effectively   convey      assignee  or  quasi-assignee  of  the 
real  estate  in  this  state.     Smith  v.      estate,  see   section  371,  ante. 
Berz,  125  111.  App.  123.  ^^  Sterrett  v.  Second  Nat.  Bank, 

^  '               '              ,        I,-  1,     fl   fi„  246  Fed.  753,  159  C.  C.  A.  55. 

Cases    are    found    which    flatly 

.  ,^      .        ^       .  1- Jenkins    v.    Purcell,    29    App. 

deny    the    nght    of    a    foreign    re-  ^^^    ^^   ^^  ^09,  9  L.  R.  A.  (N.  S.) 

ceiver  on  the  ground  that  he  has  -injA 

no     extra    territorial    jurisdiction  ^3  Mitchell  Mining  Co.  v.  Emig. 

but  without  showing  whether  the  35  ^.pp.  Cas.  (D.  C.)  527. 

receiver  was  a  chancery  or  statu-  ^  foreign  receiver,  who  seeks  to 

tory  one  or  if  a  statutory  one  what  enforce    in    this    state,    against    a 

his    statutory    status    was    in    re-  resident  thereof,  a  liability  for  the 

spect  to  the  assets  of  the  corpora-  benefit  of  creditors  arising  in  the 

tion.     Such  decisions,  though  per-  gtate  of  his  appointment,  can  not 

haps  correct  ones  under  the  facts  maintain  an  action  at  law  in  his 

of  the  instant  case,  are  not  useful  own  name  for  such  purpose,  where 

as  precedents.     See  Nesom  v.  City  hig  declaration  fails  to  show  legal 

Nat.  Bank   (Tex.  Civ.),  174  S.  W.  tjtie  in  himself.     Murtey  v.  Allen, 

715,  as  an  example  of  such  a  situ-  7^  yt.  377,  76  Am.  St.  Rep.  779,  45 

ation.  Atl.  752. 

10  As    to    the    effect    of   various  i4  Lively  v.  Picton,  218  Fed.  401, 

statutes   making   the   receiver   an  134  C.  C.  A.  189. 
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do  SO  as  a  receiver  but  as  a  jiidginent  creditor  and  occu- 
pies the  same  position  as  any  otlier  judgment  creditor 
suing  under  similar  circumstances.^^  Where  a  corpo- 
ration, organized  under  the  laws  of  a  foreign  state, 
brings  all  of  its  books  and  records  in  another  state  and 
owns  property  therein,  the  courts  of  the  latter  state  may 
administer  its  affairs  through  the  appointment  of  a  re- 
ceiver.^^ 

§  715.    Extra-territorial  Jurisdiction  Where  Receiver  Enters 
It  with  Receivership  Property. 

An  act  in  one  state  in  regard  to  personal  property,  if 
valid  there,  is  accorded  validity  in  other  states  under 
interstate  comity.^  In  other  words  where  a  receiver  has, 
under  the  laws  of  the  state  of  his  appointment,  become 
vested  with  the  possession  of  property  of  the  receiver- 
ship, the  courts  of  another  state  will  not  divest  him  of 
it  upon  his  taking  such  property  in  such  state  in  the  per- 
formance of  his  duty.^ 

i"j  Wilkinson  v.  Culver,  25  Fed.  Cas.  (D.  C.)  209,  9  L.  R.  A.  (N.  S.) 

639,    23    Blatchf.    416;    McBride   v.  1074. 

Oriental  Bank,  200  Fed.  895;  Trot-  A    receiver,    duly    appointed    in 

ter  V.  Lisman,  209  N.  Y.  174,  102  another    state,    may    maintain    re- 

N.  E.  575.  plevin  here  for  property  sent  here 

If.  Starr  v.  Bankers'  Union  of  by  him  for  sale,  as  against  an 
World,  81  Neb.  377,  129  Am.  St.  attaching  creditor.  Cagill  v.  Wool- 
Rep.  684,  116  N.  W.  61.  dridge,    8    Baxt.    (Tenn.)    580,    35 

1  Halladay    v.    Worthington,    99  Am.  Rep.  716. 

Misc.  Rep.  141,  163  N.  Y.  Supp.  362.  Somerset   Coal   Co.   v.   Diamond 

2  In  re  Fitch's  Estate,  160  N.  Y.  State   Steel  Co.,   224   Pa.  217,   132 
87,    54    N.    E.    701;     WoodhuU    v.  Am.  St.  Rep.  775,  73  Atl.  442. 
Farmers'  Trust  Co.,  11  N.  D.  157,  The    receiver    of    an    insolvent 
95  Am.  St.  Rep,  712,  90  N.  W.  795.  packet  company,  appointed  in  Mis- 

Where    the    receiver    has    been  souri,  there  took  possession  of  a 

placed  in  possession  of  the  prop-  barge  of  the  company,  and  char- 

erty  by  the  receivership  court  and  tered  it  to  a  steamboat,  and  it  was 

takes  the  property  to  another  jur-  brought  into  Illinois,  where  it  was 

isdiction  for  the  purpose  of  selling  detained  by  ice,  and  given  up  by 

it,  the  court  of  the  foreign  juris-  the   captain   to  the  receiver,   who 

diction    will    protect    his    posses-  took  possession  of  it.     Held,  that 

sions.    Jenkins  v.  Purcell,  20  App.  his   possession    was   valid   against 
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§  716.     Extra-territorial  Jurisdiction  by  Means   of  Ancillary 
Receiverships. 

In  the  event  that  the  receivership  property  is  situated 
in  several  states,  the  proper  and  best  practice  is  to  place 
the  property  outside  of  the  primary  receivership  juris- 
diction in  the  possession  of  ancillary  receivers  appointed 
in  such  foreign  jurisdictions.  The  ancillary  receiver  will 
be  able  to  collect  the  assets  of  the  estate  and  transmit 
them  to  the  primary  receivership  under  the  direction  of 
the  ancillary  court  and  in  accordance  with  the  rules  which 
obtain  in  regard  to  such  ancillary  receiverships.^     Such 


an  niinois  attaching  creditor.  Chi- 
cago, etc.,  R'y  Co.  v.  Keokuk,  etc., 
Co.,  108  111.  317,  48  Am.  Rep.  557. 
But  where  a  receiver  has  re- 
duced the  property  to  his  posses- 
sion, and  in  the  course  of  his  busi- 
ness as  such  receiver  takes  the 
property  into  a  foreign  jurisdic- 
tion he  may  defend  his  title  to 
such  property  as  against  attach- 
ing creditors  of  such  foreign  jur- 
isdiction, on  the  ground  that 
where  a  legal  title  to  personal 
property  has  once  passed  and  be- 
come vested  in  accordance  with 
the  law  of  the  state  where  situ- 
ated the  validity  of  such  title  will 
be  recognized  everywhere.  Cam- 
mell  v.  SeweU,  5  Hurlst.  &  N.  728; 
Moseby  v.  Burrow,  52  Tex.  396; 
Clark  V.  Connecticut  Peat  Co.,  35 
Conn.  303;  Taylor  v.  Boardman,  25 
Vt.  581;  Crapo  v.  Kelly,  83  U.  S. 
(16  Wall.)  610,  21  L.  Ed.  430; 
Waters  v.  Barton,  1  Coldw. 
(Tenn.)  450;  Pond  v.  Cooke,  45 
Conn.  126,  29  Am.  Rep.  668;  Cagill 
V.  Wooldridge,  8  Baxt.  (Tenn.) 
580,  35  Am.  Rep.  716;  Killmer  v. 
Hobart,  58  How.  Pr.  (N.  Y.)  452; 
Brownell  v.  Manchester,  1  Pick. 
(Mass.)  232;  McAlpin  v.  Jones,  10 


La.  Ann.  552;  Low  v.  Burrows,  12 
Cal.  181;  Lewis  v.  Adams,  70  Cal. 
403,  59  Am.  Rep.  423,  11  Pac.  833; 
Boyle  V.  Townes,  9  Leigh.  (Va.) 
158;  Singerly  v.  Fox,  75  Pa.  112, 
114;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Keokuk  L.  Packet  Co.,  108  111. 
317,  48  Am.  Rep.  557,  and  see 
note  by  Mr.  Freeman  in  Alley  v. 
Caspari,  80  Me.  234,  6  Am.  St. 
Rep.  178,  185,  14  Atl.  12. 

See  contra,  Humphreys  v.  Hop- 
kins, 81  Cal.  551,  15  Am.  St.  Rep. 
76,  6  L.  R.  A.  792,  22  Pac.  892; 
not,  however,  if  the  taking  of  such 
property  to  a  foreign  jurisdiction 
is  for  an  illegal  purpose.  Dick  v. 
Bailey,  2  La.  Ann.  974,  46  Am.  Dec. 
561. 

As  to  right  to  attach  property 
temporarily  in  another  jurisdic- 
tion.   See  §  375. 

1  Way  V.  J.  H.  Way  &  Sons  Co., 
216  Fed.  719;  Pfahler  v.  McCrum- 
Howell  Co.,  197  Fed.  684;  Blue- 
fields  S.  S.  Co.  V.  Steele,  192  Fed. 
23,  112  C.  C.  A.  411;  Fairview,  etc., 
Co.  v.  Ulrich,  192  Fed.  894,  113 
C.  C.  A.  372;  Re  Hayes,  192  Fed. 
1018;  McGraw  v.  Mott,  179  Fed. 
646,  103  C.  C.  A.  204;  Cooper  v. 
Newton,  160  Fed.  190;  Lotte  Bros. 
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an  ancillary  receivership  is  initiated  by  the  plaintiff  in 
the  original  suit,-  and  the  ancillary  court  must  be  fully 
informed  in  regard  to  the  facts  and  circumstances  of  the 
original  suit.^  In  other  words  the  ancillary  receivership 
is  founded  upon  the  jurisdiction  of  the  primary  receiver- 
ship/ and  if  the  primary  court  has  no  jurisdiction,  an 
ancillar}^  receivership  can  not  be  founded  upon  it.^ 


V.  American  Silk  Co.,  159  Fed.  499; 
Brown  v.  Allebach,  156  Fed.  697; 
Gunby  v.  Armstrong,  133  Fed.  417, 
66  C.  C.  A.  627;  Bowman  v.  Harris, 
95  Fed.  917;  Mercantile  Trust  Co. 
V.  Baltimore  &  O.  R.  Co.  (C.  C), 
79  Fed.  389;  Mercantile  Trust  Co. 
V.  Kanawha,  etc.,  Ry.  Co.,  39  Fed. 
337. 

In  an  ancillary  receivership, 
preference  will  not  be  given  to 
domestic  creditors,  unless  there  is 
danger  of  discrimination  against 
them  in  the  forum  of  the  primary 
receivership,  and  then  only  so  far 
as  is  necessary  to  counteract  such 
discrimination.  Thornley  v.  J.  C. 
Walsh  Co.,  207  Mass.  62,  92  N.  E. 
1007. 

An  ancillary  receiver  must  also 


account  to  his  court  just  as  an 
original  receiver  accounts  to  his 
own.  Loeser  v.  Dallas,  192  Fed. 
909,   114   C.   C.   A.   349. 

2Mabon  v.  Ongley  Electric  Co., 
156  N.  Y.  196,  50  N.  E.  805;  Conk- 
lin  V.  United  States  Shipbuilding 
Co.,  123  Fed.  913;  McGraw  v.  Mott, 
179  Fed.  646,  103  C.  C.  A.  204. 

3  Bluefields  S.  S.  Co.  v.  Steele, 
184  Fed.  584,  106  C.  C.  A.  564. 

t  Being  founded  upon  the  pri- 
mary receivership,  diversity  of  cit- 
izenship is  not  necessary  for  the 
ancillary  court.  Gableman  v. 
Peoria,  etc.,  Ry.  Co.,  179  U.  S.  335, 
45  L.  Ed.  220,  21  Sup.  Ct.  171; 
Bluefields  S.  S.  Co.  v.  Steele, 
supra. 

5  Primos  Chemical  Co.  v.  Fulton 
Steel  Corp.,  254  Fed.  454. 


CHAPTER  XXV. 

MATTERS  RELATING  TO  THE  PROCEDURE  OF  RECEIVERSHIPS. 

1.   Scope  of  Chapter  and  General  Requirements  of 
Receivership  Actions. 

§  717.     Scope  of  Chapter  on  Procedure. 

Tliiongliout  this  book  questions  of  procedure  applicable 
to  special  topics  have  been  treated  in  connection  with 
such  topics  unless  stated  otherwise  in  the  chapter  on 
such  subjects.  The  subject  of  practice  and  procedure  has 
often  iDeen  so  intermingled  with  the  substantive  law  of  a 
topic  that  it  could  not  well  be  segregated  from  the  topic. 
On  the  other  hand  the  subject  of  procedure  has  been  so 
important  that  it  has  formed  the  subject  of  all  of  the 
chapters  from  that  of  Chapter  XIX  to  the  end  of  the 
book.  Consequently  in  this  particular  chapter,  we  do 
intend  to  cover  only  those  phases  of  the  subject  which  are 
not  covered  in  the  separate  chapters  or  not  covered  in 
the  treatment  of  special  topics. 

§  718.    Nature  of  the  Action  in  Which  a  Receiver  Is  Appointed. 

The  general  preliminary  essentials  to  the  appointment 
of  a  receiver  were  discussed  in  detail  in  the  earlier  sec- 
tions and  we  will  only  refer  to  several  of  them  here  as 
preliminary  to  other  phases  of  the  topic. 

One  of  the  essentials  for  the  appointment  of  a  chan- 
cery receiver  is  that  the  action  itself  be  one  of  an  equi- 
table character.  Consequently  it  is  the  general  rule  that 
in  the  absence  of  statutory  authorization,  a  receiver  will 
not  be  appointed  in  an  action  at  law,^  and  an  action  which 

1  Miller  v.  Perkins,  154  Mo.  629,  In  the  absence  of  statutory  au- 

55  S.  W.  874;  Smith  v.  White,  62  thority  a  receiver  will  not  be  ap- 
Neb.  56,  86  N.  W.  930;  Hager  v.  pointed  in  quo  warranto  proceed- 
Stevens,  6  N.  J.  Eq.  374,  ings    since    such    proceedings    are 

(1950) 
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is  one  at  law  can  not  be  made  of  an  equitable  cliaracter 
by  allegations  to  the  effect  that  the  defendant  is  insolvent 
and  other  creditors  are  threatening  to  sue.-  Hence  con- 
tract creditors  can  not  generally  obtain  the  appoint- 
ment of  a  receiver.^  A  person  must  have  some  lien  or 
charge  upon  the  proposed  receivership  property  other 
than  that  of  being  a  mere  common  creditor.'* 

Another  essential  to  the  right  to  have  a  receiver  ap- 
pointed is  that  the  applicant  has  not  an  adequate  remedy 
at  law.^  Thus  where  a  writ  of  sequestration  would  fur- 
nish the  applicant  all  the  protection  needed  and  which 
could  be  furnished  by  the  appointment  of  a  receiver,  the 
appointment  will  be  refused.*^ 

§  719.     Effect  of  Statutory  Requiremants. 

Where  statutory  provisions  exist  in  respect  to  the 
classes  of  cases  in  which  a  receiver  should  be  appointed 
or  the  conditions  under  which  he  will  be  appointed,  the 
applicant  must  bring  himself  within  the  terms  of  the 
statute.^     If  a  statute  requires  the  sanction  by  a  judge 

actions  at  law.    Commonwealth  v.  4  Hogsett  v.  Thompson,  258  Pa. 

Order  of  Vesta,  156  Pa.  St.  531,  27  St.  85,  101  Atl.  941;   Thompson  v. 

Atl.  14;    Fraternal  Guardians'  As-  Adams,   60  W.  Va.    463,    55   S.   E. 

signed  Estate,  159  Pa.  St.  603,  28  668;     Virginia-Carolina     Chemical 

Atl.  479.  Co.  V.  Provident  Sav.  Life  Assur. 

A  receiver  may  be  appointed  in  Soc,  126  Ga.  50,  54  S.  E.  929. 

a  law  action  if  such  appointment  o  First    Nat.    Bank    v.    Superior 

is    authorized    by    statutory    pro-  Court,   12  Cal.  App.  335,  107  Pac. 

visions.   Paine  v.  Mueller,  150  Iowa  322;    Tumlin    v.   Vanhorn,    77    Ga, 

340,  130  N.  W.  133.  315,  3  S.  E.  264;  Montana  Ranches 

For   a   full    discussion    of   these  Co.    v.    Dolan,    53    Mont.    397,    164 

preliminary  essentials  see  sections  Pac.  306. 

6  et  seq.,  ante.  It  makes   no   difference   in   rule 

2  Davis  V.  Kemp  (Ala.),  77  So.  that  the  common  law  proceeding 
745;  First  Nat.  Bank  v.  Superior  may  be  difficult.  Cremen  v. 
Court,  12  Cal.  App.  335,  107   Pac.  Hawkes,  8  Jr.  Eq.  153,  503. 

322;    Smith  v.  Superior  Court,  97  n  Arnold    v.    Meyer    (Tex.    Civ.), 

Cal.  348,  32  Pac.  322.  198  S.  W.  602. 

3  Blum  V.  Rowe,  98  Wash.  683,  i  Hastings  v.  Tousey,  121  App. 
L.   R.  A.  1918C,  630,  108  Pac.  781.  Div.  815,   106  X.  Y.  Supp.  639. 
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of  a  superior  court  of  an  equitable  petition  praying  for 
extraordinary  relief  before  filing  it,  the  sanction  of  such 
judge  must  be  obtained  before  it  l)ecomes  a  i^roceeding  in 
court.-  Where,  however,  the  statute  in  regard  to  the  ap- 
pointment of  receivers  contains  a  number  of  instances 
Avhere  such  appointments  may  be  made  and  ends  up  with 
the  omnibus  clause  allowing  receivers  "in  all  other  cases 
where  receivers  have  heretofore  been  appointed  by  the 
usages  of  courts  of  equity,"  it  is  apparent  that  the  doors 
of  equity  jurisprudence  are  thrown  wdde  open  and  that 
a  receiver  may  be  appointed  in  any  case  showing  the 
necessary  receivership  facts  under  the  general  rules  of 
equity,  and  this  is  particularly  true  in  respect  to  the  ap- 
pointment of  receivers  for  corporations.^ 

§  720.     Necessity  for  Existence  of  Pending  Suit. 

The  appointment  of  a  receiver  being  an  ancillary 
remedy,  it  is  obvious  that  it  is  essential  that  before  an 
order  appointing  a  receiver  can  be  asked,  there  must  be 
pending  a  suit  asking  for  relief  to  which  a  receiver  would 
be  provisional  and  ancillary.^     Although  in  many  cases 

2  Young  V.  Hamilton,  135  Ga.  remedy.  Vila  v.  Grand  Island 
339,  Ann.  Cas.  1912A,  144,  31  Electric  Light,  lee  &  Cold  Storage 
L.  R.  A.  (N.  S.)   1057,  69  S.  E.  593.  Co.,  68  Neb.  222,  63   L.   R.  A.  791, 

3  Gibbs  V.  Morgan,  9  Idaho  100,  110  Am.  St.  Rep.  400,  4  Ann.  Cas. 
72  Pac.  733;  State  v.  Second  Judi-  59,  94  N.  W.  136,  138,  97  N.  W. 
cial  District  Court,  15  Mont.  324,  613  (citing  Merchants'  &  Man- 
48  Am.  St.  Rep.  682,  29  L.  R.  A.  ufacturers'  Nat.  Bank  v.  Kent. 
392,   39    Pac.   316.  Circuit   Judge,   43    Mich.   292,   296, 

1  Rainey  v.  Freeport  Smokeless  5     N.     W.     627;      State     ex     reL 

Coal  &  Coking  Co.,  58  W.  Va.  424,  Merriam    v.    Ross,    122    Mo.    435, 

52  S.  E.  528;   Gray's  Harbor,  etc.,  456,    23    L.    R.    A.    534,    25    S.    W. 

Co.    V.    Fifer,    97    Wash.    380,    166  947;  In  re  Brant,  96  Fed.  257;  Bar- 

Pac.  770.  ber  v.  International  Co.  of  Mexico, 

A  "suit  actually  commenced  and  73    Conn.    587,    593,    48    Atl.    758; 

pending"    to    justify    the    appoint-  State  v.  Union  Nat.  Bank,  145  Ind. 

ment  of  a   receiver,    under   Code,  537,  57  Am.  St.  Rep.  209,  44  N.  E. 

section  267,  must  be  one  in  which  585). 

the    main    relief    sought    is    inde-  The  appointment  is  provisional 

pendent   of  the   receivership,   and  in  its  nature  and  an  auxiliary  pro- 

the    latter    is    a    purely    ancillary  ceeding.    Bufkin  v.  Boyce,  104  Ind. 
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the  appointment  of  a  receiver  may  be  the  most  useful 
relief  prayed  for,  still  as  a  legal  proposition  it  is  essential 
that  a  cause  of  action  based  upon  some  substantive  right 
of  action  be  stated.  In  other  words  a  bill  can  not  be  filed 
for  the  sole  purpose  of  seeking  the  appointment  of  re- 
ceiver.^ 

A  court  can  not  appoint  a  receiver  over  property  which 
is  not  in  litigation,-^  or  over  property  not  sufficiently  iden- 
tified,^ although  a  receiver  may  be  appointed  in  some  in- 
stances in  suits  to  restrain  disposition  of  property  by  a 
debtor  and  for  purposes  of  reducing  property  to  pos- 
session.-^ Receivers  are  also  appointed  under  statutory 
provisions  in  aid  of  judgments.*^ 


53,  3  N.  E.  615;  Hottenstein  v. 
Conrad,  9  Kan.  435;  Chicago  &  A. 
Oil  &  Min.  Co.  v.  United  States 
Petroleum  Co.,  57  Pa.  83. 

See:  Elmore  County  Irrigated 
Farms  Ass'n  v.  Stockslager,  22 
Idaho  420,  126  Pac.  616,  for  a  dis- 
cussion of  the  difference  between 
an  injunction  case  and  a  receiver- 
ship case  in  respect  to  the  order 
being  signed  by  the  judge  before 
the  complaint  is  actually  filed. 

i;  Price  v.  Bankers'  Trust  Co.  of 
St.  Louis  (Mo.),  178  S.  W.  745; 
Hartnett  v.  St.  Louis  Min.  &  Mill. 
Co.  of  Montana,  51  Mont.  395,  153 
Pac.  437;  Mabon  v.  Ongley  Elec- 
tric Co.,  156  N.  Y.  196,  50  N. 
E.  805  (reversing  24  App.  Div. 
41,  48  N.  Y.  Supp.  967);  Conti- 
nental Trust  Co.  V.  Brown  (Tex. 
Civ.),  179  S.  W.  939;  Kokernot  v. 
Roos    (Tex.  Civ.),   189   S.   W.   505. 

In  this  connection  see  American 
Freehold,  etc.,  Co.  v.  Turner,  95 
Ala.  272,  11  So.  211. 

'•i  Wormser  v.  Merchants'  Nat. 
Bank,  49  Ark.  117,  4  S.  W.  198; 
State  V.  Union  Nat.  Bank,  145 
n  Rec— 123 


Ind.  537,  57  Am.  St.  Rep.  209,  44 
N.  E.  585;  Bowman  v.  Hazen,  69 
Kan.  682,  77  Pac.  589;  Thomas  v. 
Armstrong,  51  Okla.  203,  151  Pac. 
689. 

See,  also,  Kreling  v.  Kreling, 
118  Cal.  421,  50  Pac.  549;  Staples 
V.  May,  87  Cal.  178,  25  Pac.  346; 
State  V.  Jacksonville,  etc.,  R.  Co., 
15  Fla.  201;  Noyes  v.  Rich,  52 
Me.  115;  Smith  v.  McCullough, 
104  U.  S.  25,  26  L.  Ed.  637. 

4  Hannevig  &  Johnsen  v.  Loug- 
heed,  180  App.  Div.  579,  167  N.  Y. 
Supp.  785;  Popham  v.  Sloan,  198 
Mo.  App.  7,  194  S.  W.  521. 

In  all  cases  where  a  creditor  en- 
joins the  debtor  from  disposing  of 
or  interfering  with  his  property  a 
receiver  should  be  appointed 
whether  there  is  such  property  or 
not.  Webb  v.  Overmann,  6  Abb. 
Pr.  (N.  Y.)  92;  Osborn  v.  Heyer, 
etc.,  2  Paige  (N.  Y.)   342,  343. 

See  section  13  ante  as  to 
whether  existence  of  property 
should  be  shown. 

<;  Forsell  v.  Pittsburg  &  Montana 
Copper  Co.,  42  Mont.  412,  113  Pac. 
479. 
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§  721.     Discretionary  Nature  of  the  Power  of  Appointment. 

The  appointment  of  a  receiver  bein^  the  exercise  of 
equitable  jurisdiction,  an  application  for  his  appointment 
is  a  matter  addressed  to  the  sound  legal  discretion  of  the 
court. ^  The  necessity  for  and  application  of  the  discre- 
tion of  the  court  in  appointing  a  receiver  is  particularly 
necessary  in  controversies  in  regard  to  partnerships,^ 
divorce  suits, ^  and  also  in  partition  suits.* 

2.    Venue,  Parties  and  Pleadings. 

§  722.    Venue  of  the  Receivership  Action. 

The  venue  of  the  cause  of  action  in  which  the  appoint- 
ment of  a  receiver  is  sought  is  determined  by  the  same 
rules  of  law  which  obtain  as  to  any  cause  of  action.  The 
question  is  one  of  jurisdiction  to  be  determined  by  the 
powers  of  the  particular  court,  the  residence  of  the  par- 
ties and  the  situation  and  character  of  the  property.  The 
question  is  generally  one  of  a  statutory  character.^  There 
is  nothing  peculiar  to  receivership  cases  in  the  law  of 
the  subject. 

1  Woodward    v.    Woodward,    17  4  Goodale    v.    Fifteenth    District 

Ky.  Law  Rep.  464,  31  S.  W.  734;  Court,  56  Cal.  26;  Mesnager  v.  De 

Price  V.  Bankers'  Trust  Co.  of  St.  Leonis,  140  Cal.  402,  73  Pac.  1052; 

Louis   (Mo.),  178  S.  W.  745;    Mon-  q^^j.   ^    pj^^    jgg    ^^^^    ^gg^    ^^3 

tana    Ranches    Co.    v.    Dolan,    53 

Mont.  397,  164  Pac.  306. 

The     early     reluctance     of    the 

.   ^.  „„■„„.  uao      Simmons,  177  Ky.  562,   197  S.  W. 

court  to  appomting  a  receiver  has 

been   modified  and  the  court  will  ^30;  Laber  v.  Laber,  181  App.  Div. 

in  each  case  coming  before  it  ap-  '^^3,   168   N.   Y.   Supp.   1040;    Quin- 

ply     equitable     principles.       Land  tana    v.    Giraud    (Tex.    Civ.),    209 

Title,  etc.,  Co.  v.  Kellogg,  73  N.  J.  S.  W.  770. 

Eq.    524,    68   Atl.    SO;    Broad,   etc.,  i  Primos  Chemical  Co.  v.  Fulton 

Bank  v.  Larsen,  88  N.  J.  Eq.  245,  Steel  Co.,  255  Fed.  427;  Howell  & 

102  Atl.  265.  Howell  v.  Harris,  Cortner  &  Co., 

2  Smith  V.  Smith,  179  Iowa  1365,  168  Ala.  383,  Ann.  Cas.  1912B,  234, 
160  N.  W.  756.  52     So.     935;     Commercial     Tele- 

3  Ford  V.  Ford,  101  Neb.  648,  phone  Co.  v.  Territorial  Bank  & 
164  N.  W.  577;  Claunch  v.  Claunch  Trust  Co.,  38  Tex.  Civ.  App.  192, 
(Tex.  Civ.),  203  S.  W.  930.  86  S.  W.  66. 


N.  W.  20;   Reas  v.  Clemence,  173 
Cal.  106,  159  Pac.  432;   Cochran  v. 
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§  723.     Parties  to  the  Receivership  Action. 

In  respect  to  the  naming  of  parties  in  the  receivership 
action,  the  matter  is  governed  by  the  nature  of  the  cause 
of  action.  In  case  the  action  is  one  against  a  corpora- 
tion in  the  nature  of  a  winding  up  process,  it  is  necessary 
to  comply  with  the  statutory  requirements  as  to  parties 
in  order  to  obtain  jurisdiction  of  the  property.  The 
matter  is  one  of  general  procedure  and  governed  by  the 
laws  and  decisions  bearing  upon  the  general  subject  with- 
out resjject  to  the  question  of  receivership.  It  is,  of 
course,  essential  that  the  party  whose  property  is  to  be 
placed  in  the  hands  of  a  receiver  must  be  a  party  to  the 
pending  suit,^  although  in  the  case  of  a  trust  fund  the 
persons  who  created  the  fund  are  not  necessary  parties 
to  a  suit  in  which  a  receiver  is  appointed  for  its  preserva- 
tion.- In  a  suit  by  a  minority  stockholder  against  the  cor- 
poration in  which  he  seeks  the  appointment  of  a  receiver 
of  stocks  owned  by  it,  a  majority  stockholder  is  not  a 
necessary  party. ^  In  order  for  one  to  raise  the  question 
w^hether  a  receiver  should  be  appointed  in  a  particular 
case,  he  must  be  a  party  to  the  suit.^ 

§  724.     Allowing-  Parties  to  Intervene  in  the  Receivership. 

An  application  for  leave  to  intervene  in  a  receivership 
proceeding  invokes  the  discretionary  powers  of  the  court. ^ 
Such  applications  are  governed  by  the  general  rules  in 

1  Wilkinson  v.  Lehman-Durr  Co.,  Home    Builders,    142    Ga.    702,    83 

136  Ala.  463,  34  So.  216;  Baker  v.  S.  E.  656. 

Backus'     Adm'r,     32    111.    79;     Ex  2  Rousseau    v.    Call,    169    N.    C. 

parte  Williams,  17  S.  C.  396;   Mc-  173,  85   S.   E.   414. 

Lean    v.    Lafayette    Bank,    3    Mc-  3  General  Inv.  Co.  v.  Lake  Shore 

Lean  503,  Fed.  Cas.  No.  8887    (16  &  M.  S.  Ry.  Co.,  250  Fed.  ICO,  162 

Fed.  Cas.  262).  C.  C.  A.  296. 

In  seeking  appointment  of  a  re-  4  O'Mahoney     v.     Belmont,      62 

ceiver    for    the    estate    of    a    de-  X.    Y.    133     (affirming    37    N.    Y. 

ceased  debtor,  the  decedent's  ad-  Super.  Ct.  Rep.  223). 

ministrator     should     be     made     a  i  Pottlitzer    v.    Citizens'     Trust 

party.     Johnson  v.  Fulton  County  Co.,  CO  Ind.  App.  45,  108  N.  E.  36. 
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respect  to  applications  for  intervention.^  The  right  to 
intervene  may  be  lost  by  laches  or  waiver.^  The  receiver 
is  not  in  a  position  to  challenge  the  propriety  of  the 
court's  iniling  on  a  motion  of  parties  to  intervene,^  In- 
terventions are  naturally  allowed  in  receivership  cases 
upon  various  claims  of  rights  in  respect  to  the  receiver- 
ship property  since  the  effect  of  the  receivership,  if  it 
results  in  a  sale  of  the  property,  may  result  in  a  loss  to 
the  intervener.^ 


y 


§  725.     Nature  and  Contents  of  Complaint  or  Bill  in  Receiver- 
ship Action. 

The  complaint  or  bill  must  lay  the  foundation  for  the 
appointment  of  a  receiver  by  stating  facts  which  show 
the  necessity  or  propriety  of  such  an  appointment.^    The 


2  Equitable  Trust  Co.  of  New 
York  V.  Great  Shoshone  &  Twin 
Falls  Water  Power  Co.,  245  Fed. 
697,  158  C.  C.  A.  991;  Fidelity 
Produce  Co.  v.  Perdue,  134  Ga. 
778,  68  S.  E.  503;  Gress  v.  Knight, 
135  Ga.  60,  31  L.  R.  A.  (N.  S.) 
900,  68  S.  E.  834. 

.3  Title  Ins.  etc.,  Co.  v.  California 
Dev.  Co.,  171  Cal.  227,  152  Pac. 
564;  Pottlitzer  v.  Citizens'  Trust 
Co.,  60  Ind.  App.  45,  108  N.  E.  36. 

■i  Parsons  v.  Rinard  Grain  Co. 
(Iowa),  173  N.  W.  276. 

5  A  mortgage  trustee  may  inter- 
vene to  claim  a  prior  right  to  the 
income  of  the  receivership  prop- 
erty. Atlantic  Trust  Co.  v.  Dana, 
128  Fed.  209,  62  C.  C.  A.  657. 

A  mortgage  trustee  of  a  leased 
railroad  line  has  been  allowed  to 
intervene  where  it  has  been  in- 
cluded in  the  receivership.  Cen- 
tral Trust  Co.  V.  Wabash,  St.  L. 
&  P.  R.  Co.,  46  Fed.  26. 

A  company  claiming  a  right  of 
way  for  a  telegraph  line  over  the 


right  of  way  of  a  railroad  in  re- 
ceivership has  been  allowed  to  in- 
tervene. Mercantile  Trust  Co.  v. 
Atlantic  &  P.  R.  Co.,  63  Fed.  513. 

A  lessor  of  a  railroad  has  been 
allowed  to  intervene  in  a  receiver- 
ship to  prevent  a  cancellation  of 
the  lease  and  to  collect  rentals. 
Chicago  Deposit  Vault  Co.  v.  Mc- 
Nulta,  153  U.  S.  554,  38  L.  Ed.  819, 
14  Sup.  Ct.  915;  Quincy  M.  &  P.  R. 
Co.  V.  Humphreys,  145  U.  S.  82,  36 
L.  Ed.  632,  12  Sup.  Ct.  787,  795; 
Central  Trust  Co.  v.  Wabash,  St. 
L.  &  P.  R.  Co.,  34  Fed.  259. 

Persons  claiming  priority  liens 
or  rights  also  may  intervene.  Cen- 
tralTrust  Co.  v.  Bridges,  57  Fed. 
753,  6  C.  C.  A.  539;  Farmers'  Loan 
&  Trust  Co.  V.  Northern  Pac.  R. 
Co.,  70  Fed.  423. 

1  Whitmer  v.  William  Whitmer 
&  Sons  (Del.  Ch.),  99  Atl.  428; 
Rappaport  v.  Otten,  135  App.  Div. 
386,  120  N.  Y.  Supp.  461;  Master- 
son  v.  Cavin  (Tex.  Civ.  App.),  178 
S.  W.  662;  Hart-Parr  Co.  v.  Alvin- 
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allegations  in  the  pleading  as  in  other  cases  must  not  be 
stated  in  the  form  of  conclusions  but  in  a  recital  of  the 
facts  showing  the  cause  of  action  and  necessity  for  the 
provisional  remedy  of  receiver  ship. ^  Such  allegations 
must  be  specific  and  not  general,^  and  not  be  made  upon 
mere  information  and  belief.^  The  pleadings  may,  of 
course,  be  subject  to  criticism  for  multifariousness^  or 
that  inconsistent  remedies  are  sought,*'  or  that  several 
causes  of  action  are  misjoined.^  Where  equity  rules  of 
practice  obtain  the  pleadings  will  be  construed  in  the 
light  of  such  rules  and  practice.^ 

Defects  in  the  pleadings  may  be  cured  by  amended  or 
supplemental  pleadings,'-*  pro\dded,  of  course,  that  the 
amendment  does  not  change  the  cause  of  action. ^'^   Mere 


Japanese  Nursery  Co.  (Tex.  Civ.), 
179  S.  W.  697;  Grays  Harbor  Com- 
mercial Co.  V.  Fifer,  97  Wash.  380, 
166  Pac.  770;  Suit  v.  A.  Hochstet- 
ter  Oil  Co.,  63  W.  Va.  317,  61 
S.  E.  307. 

The  United  States  may,  for  the 
protection  or  reclamation  of  public 
lands,  pursue  the  same  equitable 
remedies,  including  the  appoint- 
ment of  a  receiver,  that  an  indi- 
vidual under  like  circumstances 
may  pursue  in  reference  to  his 
own  lands,  and  is  entitled  to  the 
same  measure  of  relief  which 
would  be  extended  to  him.  Steele 
V.  Walker,  115  Ala.  485,  67  Am. 
St.    Rep.    62,    21    So.    942. 

2  Curtiss  V.  Dean  &  Curtiss,  85 
Wash.  435,  148  Pac.  581. 

3  Allegations  of  insolvency  must 
be  specific.  West  v.  Swan,  3  Edw. 
Ch.    (N.  Y.)    420. 

•1  Davis  V.  Kemp  (Ala.),  77  So. 
745. 

5  Rodman  v.  Manganese  Steel 
Co.,  75  N.  J.  Eq.  295,  72  Atl.  963. 


A  bill  by  a  corporate  stock- 
holder seeking  injunctive  relief 
and  the  appointment  of  a  receiver 
under  the  statute  is  multifarious. 
Long  V.  F.  R.  Long  Co.,  82  N.  J. 
Eq.  544,  89  Atl.  246. 

6  Walker  v.  Chariot,  197  Mo. 
App.  536,  196  S.  W.  1085. 

7  Where  the  main  relief  sought 
was  the  establishment  of  a  part- 
nership and  an  accounting,  a 
prayer  for  an  injunction  and  the 
appointment  of  a  receiver  in  aid 
of  the  main  relief  does  not  show  a 
misjoinder  of  causes  of  action. 
Doudell  V.  Shoo,  20  Cal.  App.  424, 
129  Pac.  478. 

•*<  Falfurrias  Immigration  Co.  v. 
Spielhagen,  103  Tex.  339,  127  S.  W. 
164. 

9  Mesnager  v.  DeLeonis,  140  Cal. 
402,  73  Pac.  1052. 

A  trial  amendment  may  be  al- 
lowed to  be  filed.  Hart-Parr  Co. 
v.  Alvin-Japanese  Nursery  Co. 
(Tex.  Civ.),  179  S.  W.  697. 

10  Lyon  V.  McKeefrcy,  171  Fed. 
384,  96  C.  C.  A.  340. 
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defects  which  could  be  cured  by  amendment  will  not  ren- 
der the  receivership  proceedings  void.^^ 

§  726.     Necessity  for  Prayer  and  Verification. 

Although  the  proper  practice  is  for  the  complaint  or 
bill  to  contain  a  proper  prayer  asking  for  the  appoint- 
ment of  a  receiver,  the  court  may,  without  such  a  prayer 
if  the  averments  of  the  complaint  warrant  the  relief, 
appoint  a  receiver  and  may  do  so  on  its  own  motion,^ 

A  verified  complaint  or  bill  or  affidavit  setting  up  the 
receivership  facts  necessary  as  a  basis  for  the  appoint- 
ment should  be  on  file.^ 


11  Dickerson  v.  Cass  County 
Bank,  95  Iowa  392,  64  N.  W.  395; 
Lauraine  v.  First  Nat.  Bank  (Tex. 
Civ.),  204  S.  W.  1022. 

1  Gray  v.  Council  of  Newark,  9 
Del.  Ch.  171,  79  Atl.  735,  739;  Mc- 
Garrah  v.  Bank  of  Southwestern 
Georgia,  117  Ga.  556,  43  S.  E.  987; 
Elk  Fork  Oil,  etc.,  Co.  v.  Foster, 
99  Fed.  495,  39  C.  C.  A.  615;  Craw- 
ford V.  Crawford  (Tex.  Civ.),  163 
S.  W.  115. 

On  decree  forfeiting  charter  the 
court  may  of  its  own  motion  ap- 
point a  liquidating  receiver. 
Waters-Pierce  Oil  Co.  v.  State,  47 
Tex.  Civ.  299,  48  Tex.  Civ.  147, 
105  S.  W.  851;  San  Antonio  Gas 
Co.  V.  State,  22  Tex.  Civ.  App.  118, 
54  S.  W.  289. 

In  a  suit  for  an  injunction  in 
which  grounds  for  the  appoint- 
ment of  a  receiver  are  shown,  it 
is  proper  for  the  court  to  appoint 
a  receiver  where  all  the  parties 
are  before  it.  Whitney  v.  Buck- 
man,   26  Cal.  447,   448. 

In  Parker  v.  Parker,  82  N.  C. 
165,  the  court  in  a  case  in  which 
the  plaintiff  sought  an  injunction 
dissolved   the   injunction   and   ap- 


pointed a  receiver  although  the 
plaintiff  had  not  formally  asked 
for  the  appointment  of  one. 

But  a  court  of  equity  will  not 
appoint  a  receiver  or  provide  for 
an  interim  management  of  a  part- 
nership where  there  is  no  prayer 
for  dissolution.  Pirtle  v.  Penn,  3 
Dana  (33  Ky.)  247,  28  Am.  Dec. 
70. 

But  a  receiver  will  not  be  ap- 
pointed where  the  allegations  of 
the  bill  are  inconsistent  with  its 
prayer.  Burns  v.  Campbell,  56 
N.  C.  410. 

Whether  an  injunction  or  a  re- 
ceiver should  be  appointed  de- 
pends upon  many  circumstances, 
among  them  the  injury  which  will 
result  to  the  defendant  by  grant- 
ing the  relief  sought  and  the  in- 
jury which  may  result  to  the 
plaintiff  from  a  refusal  to  do  so. 
United  States  v.  Consolidated  Oil 
Co.,  249  Fed.  108. 

2  Lindsay  v.  American  Mort- 
gage Co.,  97  Ala.  411,  11  So.  770; 
Pollard  V.  Southern  Fertilizer  Co., 
122  Ala.  409,  25  So.  169;  Jones  v. 
Rakestraw,  59  Fla.  537,  51  So.  927; 
Boston    Mercantile    Co.    v.    Ould- 
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A  properly  verified  petition  may  be  regarded  as  suffi- 
cient proof  to  justify  the  appointment^  and  especially  so 
where  the  answer  admits  facts  autliorizing  the  appoint- 
ment.^ A  verification  or  affidavit  merely  made  upon  in- 
formation and  belief  is  not  regarded  as  sufficient.^  But 
where  the  petition  for  the  appointment  of  a  receiver  is 
met  by  a  verified  answer  denying  its  allegations,  a  re- 
ceiver should  not  be  appointed  without  further  eviden- 


Carter  Co.,  123  Ga.  458,  51  S.  E. 
466;  Daley  v.  Nelson,  119  111.  App. 
627:  Siegmund  v.  Ascher,  37  111. 
App.  122;  Martindale  v.  Rochester, 
171  Ind.  250,  86  N.  E.  321;  Coale 
V.  Chase,  1  Bland  (Md.)  136,  137; 
Benepe-Owenhouse  Co.  v.  Scheid- 
egger,  32  Mont.  424,  80  Pac.  1024; 
Oakley  v.  Paterson  Bank,  2  N.  J. 
Eq.  173;  Holland  Trust  Co.  v.  Con- 
solidated Gas,  etc.,  Co.,  85  Hun 
454,  32  N.  Y.  Supp.  830;  Young  v. 
Rollins,  85  N.  C.  485,  489;  Gran- 
din  V.  La  Bar,  2  N.  D.  206,  213,  50 
N.  W.  151;  Commonwealth  v.  Or- 
der of  Vesta,  156  Pa.  St.  531,  27 
Atl.  14;  Davis  v.  Reaves,  2  Lea 
(Tenn.)  649;  Krohn  v.  Wein- 
berger, 47  W.  Va.  127,  34  S.  E. 
746. 

Where  the  case  is  pending,  the 
proper  practice  is  to  present  the 
application  for  a  receiver  by  a 
motion  supported  by  affidavit. 
Troughber  v.  Akin,  109  Tenn.  451, 
73  S.  W.  118;  Hungerford  v.  Gush- 
ing, 8  Wis.  320;  Ward  v.  Hotel 
Randolph  Co.,  69  W.  Va.  197,  Ann. 
Cas.  1913A,  607,  71  S.  E.  105. 

In  the  absence  of  a  verified  bill, 
it  requires  affidavits  or  some  form 
of  proof,  under  the  sanction  of  an 
oath  to  warrant  the  appointment 


of  a  receiver  since  the  necessity 
for  the  appointment  must  appear 
to  be  clear.  Ward  v.  Inter-Ocean 
Oil  &  Gas  Co.,  52  Okla.  490,  153 
Pac.  115. 

3  Smith  V.  Lamon  (Tex.  Civ.), 
143  S.  W.  304. 

Under  the  statute,  however,  a 
receiver  in  an  action  for  sequestra- 
tion of  the  property  of  a  corpora- 
tion should  not  be  made  upon  the 
complaint  alone,  unsupported  by 
any  affidavit  or  other  evidence. 
Federman  v.  Standard  Churn  Mfg. 
Co.,  128  App.  Div.  493,  112  N.  Y. 
Supp.  834. 

■i  Ward  V.  Inter-Ocean  Oil  & 
Gas  Co.,  52  Okla.  490,  153  Pac.  115. 

5  Davis  V.  Reaves,  2  Lea  (Tenn.) 
649. 

A  verification  of  a  complaint 
which  states  that  "all  the  state- 
ments in  the  complaint  are  true 
to  the  best  of  his  knowledge  and 
belief"  is  not  sufficient  basis  for 
the  appointment  of  a  receiver 
without  notice.  Such  a  complaint 
in  order  to  operate  as  evidence  for 
such  a  purpose  must  be  verified 
in  positive  terms.  Henderson  v. 
Reynolds,  168  Ind.  522,  11  Ann. 
Cas.  977,  11  L.  R.  A.  (N.  S.)  960, 
81  N.  E.  494 — citing  cases. 
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tiary  facts. ^     A  requirement  that  the  application  for  a 
receiver  be  verified  may  be  waived.^ 

§  727.     Defensive  Pleadings  or  Waiver  Thereof  by  Default  or 
Consent. 

The  defendant  in  a  suit  seeking  the  appointment  of  a 
receiver  may  avail  himself  of  the  various  pleas  accorded 
to  a  defendant.  Where  he  denies  by  a  verified  answer 
the  allegations  contained  in  a  verified  complaint,  it  is 
incumbent  upon  the  complainant  to  make  an  additional 
showing  in  order  to  be  entitled  to  have  a  receiver  ap- 
pointed/ but  under  the  equity  practice  such  a  denial  must 
be  one  which  is  defined  by  the  rules  in  chancery  as  ''full 
and  responsive."-  A  denial  made  merely  for  want  of 
information  is  not  regarded  as  raising  an  issue. ^  A  veri- 
fied answer  to  an  unverified  petition  for  which  a  state  of 
facts  authorizing  a  receiver  will  cure  the  defect  of  the 


0  Falfurrias  Immigration  Co.  v. 
Spielhagen,  103  Tex.  339,  127  S.  W. 
164. 

7  Clark  V.  Brown,  119  Fed.  130, 
57  C.  C.  A.  76;  Farmers',  etc.. 
Bank  v.  German  Nat.  Bank,  59 
Neb.  229,  80  N.  W.  820. 

1  Falfurrias  Immigration  Co.  v. 
Spielhagen,  103  Tex.  339,  127  S.  W. 
164. 

2  Cameron  v.  Groveland  Imp. 
Co.,  20  Wash.  169,  72  Am.  St.  Rep. 
26,    54   Pac.    1128. 

Affidavits  may  accompany  the 
petition  for  the  appointment  of  a 
receiver,  under  Tex.  Rev.  Stat. 
1895,  art.  1465,  and  may  be  read  in 
support  of  its  allegations,  but  they 
can  not  serve  as  pleadings  in  the 
case,  or  enlarge  upon  the  case 
made  by  the  petition.  Webb  v. 
Allen,    15   Tex.   Civ.  App.   605,   40 


S.  W.  342;  Ben  v.  M'Loghin,  Flan. 
&  K.  272. 

Upon  the  hearing  of  a  motion 
for  the  appointment  of  a  receiver, 
affidavits  are  properly  stricken  out 
as  irrelevant,  when  they  are  not 
pertinent  to  the  issue  presented, 
but  relate  to  an  issue  already  de- 
cided. Allen  V.  Cooley,  53  S.  C. 
414,  31  S.  E.  634. 

3  Where  the  answer  is  evasive 
as  to  facts  which  are  presumed  to 
be  within  the  knowledge  of  the 
defendant  and  as  to  allegations  of 
fraud  he  states  that  for  want  of 
information  he  can  neither  admit 
nor  deny  them,  the  court  is  justi- 
fied in  appointing  a  receiver. 
Moody  V.  Cleveland  Woolen  Mills, 
113  Ga.  741,  66  S.  E.  908;  Le 
Breton  v.  Stanley  Contracting  Co., 
15  Cal.  App.  429,  114  Pac.  1028. 
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petition  not  being  verified/  or  even  in  not  stating  re- 
ceivership facts. ^ 

Where  no  answer  is  filed,  the  allegations  of  the  petition 
may  be  taken  as  true  in  considering  the  appointment  of 
a  receiver.*'  Defenses  existing  in  equity  suits  may  be 
waived  as  in  actions  at  law  and  when  waived  the  case 
stands  as  though  the  objections  never  existed.  Conse- 
quently when  there  is  junsdiction  of  the  parties  in  a 
matter  within  the  scope  of  courts  of  equity,  a  decree  made 
therein  will  be  binding,  though  the  defenses,  if  made, 
would  have  required  the  dismissal  of  the  suit."  In  other 
words  a  defendant  corporation  may  by  its  answer  admit 
the  facts  set  forth  in  the  bill  and  waive  a  defense,  such 
as  that  the  complainant  in  a  creditor's  suit  was  not  a 
judgTQent  creditor  or  the  like.^     And,  of  course,  in  the 


4  Ward  V.  Inter-Ocean  Oil  &  Gas 
Co.,  52  Okla.  490,  153  Pac.  115. 

5  Whilden  v.  Chapman,  80  S.  C. 
84,    61    S.   E.   249. 

6  Simpson  v.  Alexander  (Tex. 
Civ.),   188   S.  W.   285. 

7  Kessler  v.  William  Necker, 
Inc.,  258  Fed.  654;  Reynes  v.  Du- 
mont,  130  U.  S.  354,  32  L.  Ed.  934, 
9  Sup.  Ct.  486;  Brown  v.  Lake,  134 
U.  S.  530,  33  L.  Ed.  1021,  10  Sup. 
Ct.   604. 

In  the  case  of  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry. 
Co.,  198  Fed.  721,  737,  117  C.  C.  A. 
503,  519,  it  was  held  that  unless 
the  corporation  objected  a  suit 
might  be  maintained  on  the  equity 
side  of  a  federal  court  without  the 
necessity  of  a  judgment  on  a  legal 
demand.  "And  now,"  said  Judge 
Noyes,  speaking  for  the  court, 
"that  which  was  formerly  regarded 
as  the  essential  thing — the  judg- 
ment— is  unnecessary  unless  the 
corporation  objects."  In  the  case  of 


In  re  Metropolitan  Railway  Receiv- 
ership, 208  U.  S.  90,  109,  52  L.  Ed. 
403,  28  Sup.  Ct.  219,  224,  the  Su- 
preme Court  held  that  the  fact 
that  a  simple  contract  claim  had 
not  been  reduced  to  judgment 
and  execution  issued  thereon 
might  be  waived  in  a  court  of 
equity. 

See,  also,  Hollins  v.  Brierfield 
Coal  &  Iron  Co.,  150  U.  S.  371,  380 
37  L.  Ed.  1113,  14  Sup.  Ct.  127; 
Horn  V.  Pere  Marquette  R.  R.  Co. 
[C.  C],  151  Fed.  626,  633;  Town  of 
Mentz  V.  Cook,  108  N.  Y.  504,  508, 
15  N.  E.  541. 

A  sheriff  who  levies  an  attach- 
ment has  no  right  to  object  to  an 
order  appointing  a  receiver  of  the 
property  of  the  attachment  defen- 
dant, where  the  attachment  plain- 
tiffs consent  thereto.  Pease  v. 
Waters,  66  111.  App.  359. 

s  Re  Reisenberg  (In  re  Metro- 
politan Ry.  Receivership),  208 
U.  S.  90.  219,  52  L.  Ed.  403,  28 
Sup.   Ct.   219. 
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absence  of  collusion,  the  court  will  in  most  circumstances 
upon  an  answer  admitting  the  allegations,  appoint  a  re- 
ceiver.^ But  where  the  court  has  no  jurisdiction  to  ap- 
point a  receiver,  authority  to  do  so  can  not  be  conferred 
by  consent.^"  A  demurrer  by  the  defendant  is  governed 
by  the  same  general  rules  applicable  to  all  demurrers. ^^ 
A  cross  bill  may  be  filed  by  a  defendant  in  which  he  seeks 
the  appointment  of  a  receiver,^-  but  such  a  cross  bill 
m.ust  confine  itself  to  matters  properly  raisable  in  such 
a  bill.i3 


9  Central  Life  Securities  Co.  v. 
Smith,  236  Fed.  170,  149  C.  C.  A. 
360. 

That  the  managers  of  a  corpora- 
tion notified  its  creditors  that  the 
corporation  would  become  insol- 
vent if  they  should  foreclose  does 
not  constitute  collusion.  Hart- 
Parr  Co.  V.  Alvin-Japanese  Nur- 
sery Co.  (Tex.  Civ.),  179  S.  W. 
697. 

While  consent  of  parties  can 
not  confer  jurisdiction  on  the 
courts  of  the  United  States,  yet 
the  parties  may  admit  the  exist- 
ence of  facts  which  show  jurisdic- 
tion and  the  courts  may  act  judi- 
cially upon  such  an  admission. 
Railway  Co.  v.  Ramsey,  22  Wall. 
322,  22  L.  Ed.  823. 

In  Guaranty  Trust  Co.  v.  Inter- 
national Steam  Pump  Co.,  231  Fed. 
594,  145  C.  C.  A.  480,  the  directors 
consented  to  the  appomtment  of  a 
receiver  in  a  creditor's  suit.  As 
against  a  charge  of  fraud  and  col- 
lusion the  court  found  that  the  di- 
rectors acted  in  good  faith  in  an 
effort  to  keep  the  corporation  a 
going  concein. 


In  Grosch  v.  Central  Varmina, 
Inc.,  7  Porto  Rico  Fed.  39,  a  re- 
ceiver was  appointed  upon  an  an- 
swer admitting  the  allegations  in 
the  petition  within  an  hour  after 
service  of  process.  The  appoint- 
ment was  sustained. 

10  Where  the  court  has  no  stat- 
utory jurisdiction  to  appoint  a  re- 
ceiver, authority  to  do  so  can  not 
be  conferred  by  consent  or  a  stip- 
ulation of  parties.  First  Nat. 
Bank  v.  Superior  Court,  12  Cal. 
App.  335,  107  Pac.  322. 

iiBossert  v.  Geis,  57  Ind.  App. 
384,  107  N.  E.  95;  Davidson  v. 
Davidson,  70  W.  Va.  203,  73  S.  E. 
715. 

11!  Russell  V.  Mohr-Weil  Lumber 
Co.,  102  Ga.  593,  27  S.  E.  699. 

13  In  a  suit  by  a  stockholder  for 
the  appointment  of  a  receiver 
after  its  dissolution  upon  the 
ground  of  its  insolvency,  a  cross 
bill  can  not  be  filed  which  sets  up 
a  cause  of  action  against  the  com- 
plainant personally.  Tompkins  v. 
Transit  Finance  Co.  (N.  J.  Ch.), 
78  Atl.  398. 
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§  728.     Whether  Plaintiff  Can  Agree  to  Withhold  Filing  of  Re- 
ceivership Suit  for  a  Consideration. 

In  tlie  case  of  Eggleston  v.  Pantages/  the  plaintiff, 
after  service  of  the  summons  and  complaint,  but  before 
filing  the  same  with  the  clerk  of  the  court,  entered  into  an 
agreement  not  to  file  the  complaint  nor  give  information 
in  regard  to  it  'Ho  any  person,"  in  consideration  of  the 
payment  of  a  certain  sum  on  or  before  a  certain  date. 
The  complaint,  referred  to,  was  against  a  corporation  of 
which  defendant  was  the  controlling  stockholder,  and 
alleged  mismanagement  and  imminent  danger  of  insol- 
vency and  sought  the  appointment  of  a  receiver  of  the 
corporation.  The  court  refused  to  allow  plaintiff  to  re- 
cover upon  the  contract  as  being  one  against  public  policy, 
saying : 

"The  facts  pleaded  in  the  present  case  show  that  appel- 
lant here  had  instituted  an  action  for  the  appointment 
of  a  receiver,  had  invoked  the  process  of  the  court,  and 
had  duly  served  the  summons  and  copy  of  the  comi)laint. 
After  this  was  done  the  agreement  was  entered  into 
which  provided  for  the  dismissal  of  the  action  and  the 
withholding  of  the  summons  and  complaint  from  filing. 
The  legal  effect  of  the  action  for  appointment  of  receiver 
was  to  invoke  the  aid  of  the  court,  not  only  to  protect  the 
rights  of  the  plaintiff,  but  to  protect  the  rights  of  all 
other  parties,  including  the  creditors  of  the  corporation, 
who  had  a  right  to  come  into  the  receivership  proceeding. 
Where  a  party  seeks  to  use  the  remedy  given  him  by  law 
for  his  own  benefit,  as  well  as  that  of  others,  he  is  re- 
quired to  proceed  with  the  utmost  fairness  and  with  due 
regard  to  the  rights  of  all  parties  concerned.  He  will 
not  be  permitted  to  use  the  process  of  the  court  to  com- 
pel a  debtor  to  secure  his  claim  or  suffer  disastrous  con- 
sequences of  being  thrown  into  bankruptcy,  and  con- 
tract, when  his  own  claim  has  been  secured,  to  dismiss 

1  Eggleston  v.  Pantages,  103  Wash.  458,  175  Pac.  34. 
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the  proceedings  to  the  detriment  of  other  creditors,  whose 
rights  woukl  be  j^rotected  iu  the  receivership  proceed- 
ings. ' ' 

3.    Service  of  Process  and  Notice  of  Application  for 
Receiver. 

§  729.     Service  of  Process  in  Receivership  Suit. 

Service  of  process  in  the  main  case  is  not  any  different 
in  a  case  where  a  receiver  is  sought  than  in  any  other 
case.  The  statutory  requirements  must  be  complied  with 
whether  the  defendant  is  an  individual  or  a  corporation.^ 
Where  the  proceeding  is  of  a  character  that  service  of 
papers  is  required  to  be  made  upon  the  Attorney  General 
or  other  state  official,  the  statutory  requirements  must 
be  fully  complied  with.-  If  an  appearance  is  made,  the 
validity  of  it  is  determined  by  the  general  rules  applicable 
to  such  appearances.^  And  service  of  a  notice  of  inter- 
vention in  the  receivership  case  may  be  waived  by  par- 
ticipation and  failure  to  object  to  a  hearing.^ 

§  730.     Necessity  for  Notice  of  Application  for  a  Receiver. 

The  general  rule  is  that  the  party  whose  property  is  to 
be  placed  under  the  care  of  a  receiver  is  entitled  to  notice 
of  the  application  for  the  appointment  of  a  receiver.^ 

1  Fuick  V.  Fuick,  171  N.  Y.  Supp.  Hotel  Randolph  Co.,  69  W.  Va. 
408.  197,    Ann.    Cas.    1913A,    607,    71   S. 

2  Greason  v.   Goodwillie-Wyman      E.  105. 

Co.,  38  Hun  (N.  Y.)  138.  As  a  general  rule,  notice  of  the 

3  State  V.  Union  Nat.  Bk.,  145  application  for  the  appointment  of 
Ind.  537,  57  Am.  St.  Rep.  209,  44  a  receiver  must  be  given.  Mes- 
N.  E.  585.  tier  V.  A.  Chevallier  Pavement  Co., 

4  Fidelity  Produce  Co.  v.  Perdue,  51  La.  Ann.  142,  24  So.  799;  Grace 
134  Ga.  778,  68  S.  E.  503.  v.   Curtiss,   3    Misc.   558,   23   N.   Y. 

1  People     v.     Norton,     1     Paige  Supp.   321;    Elwood  v.   First   Nat. 

(N.  Y.)    16,   17;    Sullivan   Electric  Bank,   41   Kan.   475,   21    Pac.   673; 

L.  &  P.  Co.  v.  Blue,  142  Ind.  407.  Thompson  v.  Tower  Mfg.  Co.,  87 

41  N.   E.   805;    Sanford   v.   Newell  Ala.  733,  6  So.  928;   People  v.  St. 

(Mich.),   1C9  N.  W.  911;   Ward  v.  Clair  Circuit  Judge,  31  Mich.  45G; 
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And  the  general  rule  is  that  the  court  will  not  appoint  a 
receiver  until  the  defendant,  or  party  in  possession  of 
the  property,  has  been  heard,  or  has  had  an  opportunity 
to  be  heard  in  response  to  the  application.^ 


Todd  V.  Crooke,  4  Sandf.  (N.  Y.) 
694;  Cleveland,  C.  C.  &  I.  R.  Co. 
V.  Jewett,  37  Ohio  St.  649;  Gilbert 
V.  Block,  51  111.  App.  516;  Morgan 
V.  Van  Kohnstamm,  9  Daly  355,  60 
How.  Pr.  161;  Stratton  v.  David- 
son, 1  Russ.  &  M.  484. 

And  so  with  regard  to  an  ap- 
plication to  extend  the  receiver- 
ship. Le  Grand  v.  O'Neill,  2  Ir. 
Ch.  Rep.  569;  State  v.  Clancy 
(Second  Judicial  Dist.  Ct.),  20 
Mont.  284,  50  Pac.  852;  Sandford 
v.  Sinclair,  8  Paige  (N.  Y.)   373. 

In  the  absence  of  a  statute  the 
appointment  of  a  receiver  ex  parte 
is  void,  and  can  be  assailed  col- 
laterally. Whitney  v.  Hanover 
Nat.  Bank,  71  Miss.  1009,  23  L.  R. 
A.  531,  15  So.  33. 

2  Moritz  v.  Miller,  87  Ala.  331, 
6  So.  269;  Thompson  v.  Tower 
Mfg.  Co.,  87  Ala.  733,  6  So.  928; 
Ashurst  V.  Lehman,  86  Ala.  370,  5 
So.  731;  Sims  v.  Adams,  78  Ala. 
395;  Crowder  v.  Moone,  52  Ala. 
220.  See  Heard  v.  Murray,  93  Ala. 
127,  9  So.  514;  Werborn's  Adm'r 
V.  Kahn,  93  Ala.  201,  9  So.  729; 
State  V.  New  Orleans,  43  La.  Ann. 
829,  9  So.  643;  Whitney  v.  New 
York  &  A.  R.  Co.,  66  How.  Pr. 
(N.  Y.)  436,  32  Hun  (N.  Y.)  164; 
People  V.  Albany,  &  S.  R.  Co.,  38 
How.  Pr.  (N.  Y.)  228;  Field  v. 
Ripley,  20  How.'  Pr.  (N.  Y.)  26; 
Lanimon  v.  Giles,  3  Wash.  Terr. 
117,  13  Pac.  417;  Grandin  v.  La 
Bar,  2  N.  D.  206,  50  N.  W.  151; 
Stcckton  V.  Harmon,  32  Fla.  312, 
13  So.  833;  Fricker  v.  Peters,  etc.. 


Co.,  21  Fla.  254;  Moyers  v.  Coiner, 
22  Fla.  422;  State  v.  Jacksonville, 
P.  &  M.  R.  Co.,  15  Fla.  201,  280; 
Wabash  R.  Co.  v.  Dykeman,  133 
Ind.  56,  32  N.  E.  823;  Verplanck  v. 
Mercantile  Ins.  Co.,  2  Paige  (N. 
Y.)  438;  French  v.  Gifford,  30 
Iowa  148;  Bisson  v.  Curry,  35  Iowa 
72;  Howe  v.  Jones,  57  Iowa  130,  8 
N.  ^^'.  451,  10  N.  W.  299;  Haas  v. 
Chicago  Bldg.  Soc,  89  111.  498; 
Cleveland,  C.  C.  &  I.  R.  Co.  v. 
Jewett,  37  Ohio  St.  649;  Briarfield 
Iron  Works  Co.  v.  Foster,  54  Ala. 
622;  Word  v.  Word,  90  Ala.  81,  7 
So.  412;  Cook  v.  Detroit  &  M.  R. 
Co.,  45  Mich.  453,  8  N.  W.  74; 
Turnbull  v.  Prentiss  Lumber  Co., 
55  Mich.  387,  21  N.  W.  375;  Hau- 
gan  V.  Netland,  51  Minn.  552,  53 
N.  W.  873;  Fredenheim  v.  Rohr, 
87  Va.  764,  13  S.  E.  193,  266;  Ett- 
linger  v.  Persian  Rug  &  C.  Co., 
66  Hun  94,  20  N.  Y.  Supp.  772; 
Johnson  v.  Powers,  21  Neb.  292, 
32  N.  W.  62  (See  Code);  Fricker 
V.  Peters,  etc.,  Co.,  21  Fla.  254; 
Lucas  V.  Harris,  L.  R.  18  Q.  B. 
Div.  127,  56  L.  J.  Q.  B.  N.  S.  15,  55 
L.  T.  685;  Re  Potts  [1893]  1  Q.  B. 
648,  22  L.  J.  Q.  B.  392;  Vause  v. 
Woods,  46  Miss.  120;  Oil  Run 
Petroleum  Co.  v.  Gale,  6  W.  Va. 
525;  People  v.  St.  Clair  Circuit 
Judge,  31  Mich.  456;  Bostwick  v. 
Isbell,  41  Conn.  305;  Hungerford 
v.  Gushing,  8  Wis.  320;  Devoe  v. 
Ithaca  &  O.  R.  Co.,  5  Paige  (N.  Y.) 
521  (See  Stat.);  Nusbaum  v.  Stein, 
12  Md.  315;  Voshell  v.  Hynson,  26 
Md.  83;   Mays  v.  Rose,   1  Freem. 
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Where  all  of  the  parties  are  before  the  court  either  in 
person  or  by  attorney,  the  object  sought  b}^  the  service 
of  notice  being  accomplished,  no  further  notice  is  neces- 
sary.^ And  also  where  the  defendants  or  parties  in  in- 
terest have  absconded  or  are  beyond  the  jurisdiction  of 
the  court  or  can  not  be  found,  the  rule  of  notice  does  not 
apply.*    Where  the  appointment  of  a  receiver  is  prayed 


Ch.  (Miss.)  703;  Tibbals  v.  Sar- 
geaiit,  14  N.  J.  Eq.  449;  White- 
head V.  Wooten,  43  Miss.  523; 
Meridian  News  &  Pub.  Co.  v. 
Diem  &  W.  Paper  Co.,  70  Miss. 
G95,  12  So.  702;  Buckley  v.  Bald- 
win, 69  Miss.  804,  13  So.  851; 
Sandford  v.  Sinclair,  8  Paige  (N. 
Y.)  373;  Gibson,  etc.,  v.  Martin,  8 
Paige  (N.  Y.)  481;  McCarthy  v. 
Pcake,  9  Abb.  Pr.  (N.  Y.)  164,  18 
How.  Pr.  138;  Sandford  v.  Sinclair, 
3  Edw.  Ch.   (N.  Y.)   393. 

Wliere  an  absent  defendant  has 
been  advertised  to  appear  within 
a  certain  time  limited  for  defen- 
dant's appearance,  an  order  for 
appointment  of  a  receiver  before 
the  expiration  of  the  time  limited 
is  irregular,  except  under  special 
circumstances.  Sandford  v.  Sin- 
clair, 3  Edw.  Ch.  (N.  Y.)  393.  See 
also,  Gibson,  etc.,  v.  Martin,  8 
Paige  (N.  Y.)  481;  Field  v.  Rip- 
ley, 20  How.  Pr.  (N.  Y.)  26;  Mc- 
Carthy V.  Peake,  9  Abb.  Pr.  (N. 
Y.)   164. 

3  Brodie  v.  Barry,  3  Meriv.  695; 
Duckworth  v.  Trafford,  18  Ves.  Jr. 
283;  Newell  v.  Schnull,  73  Ind. 
241;  Fitzpatrick  v.  Hawkshaw,  1 
Hog.  82;  McLean  v.  Lafayette 
Bank,  3  McLean,  503,  Fed.  Cas. 
No.  8887;  Haugan  v.  Netland,  51 
Minn.  552,  53  N.  W.  873.  In  this 
case  the  court  say:  "The  general 
rule  is  to  proceed  only  after  no- 
tice, but  this  rule  is  not  inflexible 


so  as  to  prevent  the  court  from 
proceeding  in  cases  where  it  is 
impracticable  to  give  legal  notice, 
as  in  the  case  of  absconding  or 
non-resident  defendants,  but  sub- 
ject to  proper  limitations  the  court 
may  in  such  cases  proceed  without 
notice  and  leave  the  party  to  move 
to  vacate  the  order  if  he  chooses 
to  come  in  and  submit  to  the  jur- 
isdiction of  the  court." 

^  Hendrix  v.  American  F.  Land 
Mortg.  Co.,  95  Ala.  313,  11  So.  213; 
Verplanck  v.  Mercantile  Ins.  Co., 
2  Paige  (N.  Y.)  438;  People  v. 
Albany  &  S.  R.  Co.,  55  Barb.  (N. 
Y.)  344;  French  v.  Gifford,  30 
Iowa  148;  Bisson  v.  Curry,  35  Iowa 
72;  Howe  v.  Jones,  57  Iowa  130. 
8  N.  W.  451,  10  N.  W.  299;  Cleve- 
land, C.  C.  &  I.  R.  Co.  V.  Jewett, 
37  Ohio  St.  649;  Briarfield  Iron 
Works  Co.  V.  Foster,  54  Ala.  622; 
Word  V.  Word,  90  Ala.  81,  7  So. 
412;  Moritz  v.  Miller,  87  Ala.  331, 
6  So.  269;  Whitehead  v.  Wooten, 
43  Miss.  523;  Vause  v.  Woods,  46 
Miss.  120;  Cook  v.  Detroit  &  M.  R. 
Co.,  45  Mich.  453,  8  N.  W.  74; 
Turnbull  v.  Prentiss  Lumber  Co., 
55  Mich.  387,  21  N.  W.  375;  Wa- 
bash R.  Co.  V.  Dykeman,  133  Ind. 
56,  32  N.  E.  823;  Haugan  v.  Net- 
land,  51  Minn.  552,  53  N.  W.  873; 
Dowling  V.  Hudson,  14  Beav.  423; 
Maguire  v.  Allen,  1  Ball.  &  B.  75; 
Nash  v.  Hughes,  1  Hayes  &  J. 
400;  Greene  v.  Kernan,  1  Hayes  & 
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for  as  a  matter  of  final  relief,  the  notice  in  the  main  ac- 
tion is  regarded  as  sufficient  without  any  additional 
notice.^ 

The  general  rule  in  regard  to  the  necessity  for  notice 
is,  however,  subject  to  an  important  exception  which 
gives  rise  to  most  of  the  litigation  in  respect  to  appoint- 
ments of  receivers  made  ex  parte,  and  this  relates  to  the 


J.  401;  Gibbins  v.  Mainwaring,  9 
Sim.  77;  Tanfield  v.  Irvine,  2  Russ. 
149;  Quin  v.  Gunn,  1  Hog.  75; 
London  &  S.  W.  Bank  v.  Facey,  19 
W.  R.  676.  24  L.  T.  N.  S.  126. 

In  People  v.  Norton,  1  Paige  (N. 
Y.)  16,  17,  the  court  say:  "As  a 
general  rule  a  receiver  should  not 
be  appointed  without  notice  to  the 
opposite  party;  but  that  rule  must 
be  subject  to  exceptions  in  spe- 
cial cases  where  irreparable  in- 
jury would  be  sustained  by  one 
or  both  parties  by  such  delay. 
Sandford  v.  Sinclair,  8  Paige  (N. 
Y.)  373;  Gibson,  etc.,  v.  Martin,  8 
Paige  (N.  Y.)   481. 

"In  Maguire  v.  Allen,  1  Ball  & 
B.  75,  a  receiver  was  appointed 
on  the  application  of  the  plaintiff 
where  the  defendant  had  ab- 
sconded to  prevent  service  of  the 
subpoena  to  appear  and  answer 
the  bill.  In  these  causes  the  de- 
fendant who  had  traversed  the 
finding  of  the  jury,  had  left  the 
state  and  was  not  expected  to  re- 
turn for  several  months  and  had 
no  residence  or  place  of  business 
where  a  subpoena  could  be  served. 
His  solicitor  who  was  employed 
on  the  traverse,  on  being  applied 
to  refused  to  appear,  or  do  any- 
thing in  this  case  on  the  ground 
that  he  was  not  authorized;  and 
it  was  necessary  that  the  receiver 
should  be  a])pointed  without  de- 
lay to  collect  the  rents  of  the  ten- 


ants which  might  be  lost  by  a 
delay  of  a  few  days.  Under  these 
circumstances,  I  think  these  are 
proper  cases  for  the  court,  in  the 
exercise  of  a  sound  discretion,  to 
dispense  with  the  formality  of  a 
notice  and  make  ex  parte  orders 
for  the  appointment  of  receivers; 
saving  to  the  defendant  the  right 
hereafter  to  apply  for  relief 
against  the  order  if  he  can  show 
any  good  reason  on  the  merits 
for  discharging  the  same." 

">  Where  the  bill  prays  for  the 
appointment  of  a  receiver,  no  no- 
tice of  application  need  be  given 
if  made  during  the  term. — Mc- 
Dermott  v.  Pentress  Gas  Co.,  82 
W.  Va.  230,  95  S.  E.  841. 

Newell  V.  Schnull,  73  Ind.  241. 
The  process  which  brings  the  de- 
fendant into  court  is  sufficient  no- 
tice where  the  final  relief  prayed 
for  is  the  receivership.  This  case 
was  under  a  statute  as  follows: 
"That  receivers  shall  not  be  ap- 
pointed by  any  court,  in  any  case, 
until  the  adverse  party  shall  have 
apijeared  and  answered  in  the 
action  pending,  or  shall  have  had 
reasonable  notice  of  the  pendency 
of  the  action,  and  the  application 
for  such  appointment."  It  has 
also  been  held  that  where  the  rec- 
ord is  silent  as  to  notice  of  ap- 
plication the  court  will  presume 
the  trial  court  gave  proi)er  notice. 
Miller  v.  Shriner,  86  Ind.  493. 
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right  to  make  sucli  appointments  in  cases  of  emergencies, 
M'bicli  we  will  now  discuss. 

§  731.     Rule  in  Regard  to  Ex  Parte  Appointments  in  Case  of 
Emergency. 

Considerable  confusion  exists  among  the  decisions  as 
to  when  it  is  proper  to  make  an  ex  parte  appointment  of 
a  receiver.  This  confusion  is  caused  by  the  failure  to 
distinguish  in  such  appointments  between  chancery  re- 
ceivers' and  statutory  receivers,  the  variations  of  statutes 
upon  the  subject  and  the  consequent  variance  of  prece- 
dents based  on  such  statutes,  and  upon  the  natural  diffi- 
culty arising  from  the  use  of  discretion  as  to  what  facts 
and  circumstances  warrant  the  exercise  of  a  discretion- 
ary power  of  such  importance. 

Although  there  is  a  common  purpose  as  to  the  appoint- 
ment of  all  receivers,  there  is  frequently  a  great  differ- 
ence between  chancery  and  statutory  receivers  in  respect 
to  the  nature  of  the  title  which  they  acquire  over  the  re- 
ceivership property.  A  chancery  receiver  obtains  no 
title  to  the  property  placed  in  his  charge  while  certain 
classes  of  statutory  receivers  become  assignees  or  quasi- 
assignees  of  the  receivership  property.  It  is  apparent 
that  where  a  change  of  title  takes  place  ^\dtliout  notice 
to  the  owner,  there  is  a  taking  of  property  without  due 
process  unless  the  constitutional  notice  is  given  by 
relation  through  subsequent  proceedings.  In  the  case  of 
a  chancery  receiver  the  placing  of  the  possession  in  his 
care  for  purposes  of  preservation  is  not  such  a  drastic 
interference  with  the  rights  of  the  owner.  If  the  deci- 
sions on  the  subject  are  \4ewed  with  these  distinctions  in 
mind  they  may  not  be  as  divergent  as  would  appear. 
Every  receiver  appointed  under  the  provisions  of  a  stat- 
ute is  not,  however,  necessarily  a  statutory  receiver,  for 
the  statute  may  be  merely  a  codification  of  the  equity 
rules  respecting  receiverships. 
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It  is  obvious  that  the  right  of  a  court  of  equity  to  ap- 
point a  receiver  ex  parte  for  the  preservation  of  property 
is  an  inherent  part  of  its  equity  powers.  Without  such  an 
authority  its  power  to  determine  the  controversy  might  be 
rendered  nugatory  by  an  absconding  defendant  or  one 
who  was  secreting  and  disposing  of  the  property  in  liti- 
gation.^ The  rule  in  respect  to  ex  parte  appointments  of 
receivers  may  be  stated  as  follows:  A  receiver  may  be 
appointed  without  notice  where  the  defendant  is  beyond 
the  jurisdiction  of  the  court  or  can  not  be  found  or  where 
some  emergency  is  shown  rendering  the  appointment, 
before  the  giving  of  notice,  necessary  to  prevent  immi- 
nent and  irreparable  injury,  waste,  destruction  or  loss, 
or  when  notice  itself  will  jeopardize  the  delivery  of  the 
property  over  which  the  receivership  is  to  be  extended. 
The  situation  must  be  such  as  to  be  of  such  imperious 
necessity  that  it  requires  immediate  action  and  of  a  char- 
acter that  no  other  protection  can  be  accorded  to  the 
plaintiff.-    The  appointment  of  a  receiver  without  notice 

1  Taylor  v.  Easton,  180  Fed.  363,  parte    application   at   the   time   of 

103    C.    C.    A.    509;    Feess    v.    Me-  the  issuance  of  the  summons  and 

chanics'  State  Bank,  84  Kan.  828,  before    It    is    served,    and    yet    in 

L.  R.  A.  1915A,  606,  115  Pac.  563;  many    such   cases    such    an   order 

Anderson  v.  Robinson,  63  Or.  228,  would  as  effectually  deprive  a  per- 

126  Pac.    988    (rehearing    denied,  son   of  the  full  enjoyment  of  his 

127  Pac.  546) ;  Williams  v.  Watt  property  as  the  appointment  of  a 
(Tex.  Civ.),  171  S.  W.  266;  Ward  receiver;  and  we  have  never  heard 
v.  Hotel  Randolph  Co.,  69  W.  Va.  it  claimed  that  before  such  order 
197,  Ann.  Cas.  1913A,  607,  71  S.  E.  could  be  made,  summons  must 
105.  first  be  served  on  the  person  to  be 

In  Maynard  v.  Ralley,  2  Nev.  enjoined,  or  that  if  it  were  made 
313,  in  discussing  this  subject,  the  before  the  service  of  summons,  he 
court  said:  "The  power  exercised  was  being  deprived  of  his  property 
by  the  court  in  the  apf)ointment  without  due  process  of  law.  As 
of  a  receiver  upon  an  ex  parte  suit  had  been  commenced,  sum- 
application,  as  was  done  in  this  mons  issued,  and  the  court  had 
case,  is  analogous  to  that  exer-  jurisdiction  of  the  subject  matter, 
cised  in  granting  a  restraining  we  do  not  think  it  exceeded  its 
order  or  temporary  injunction.  It  jurisdiction  in  appointing  a  re- 
is  not   unusual   for   the   courts   to  ceiver." 

grant  a  restraining  order  upon  ex  2  Mann  v.  Caddie,  158  Fed.  42, 
II  Rec— 124 
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is  a  matter  of  judicial  discretion,  unless  controlled  by 
statute,  and  its  absence  does  not  render  the  appointment 
void  but  merely  concerns  the  question  as  to  whether  the 


88  C.  C.  A.  1;  Albritton  v.  Lott- 
Blackshear  Commission  Co.,  167 
Ala.  541,  52  So.  653;  Excelsior 
White  Lime  Co.  v.  Rieff,  107  Ark. 
554,  155  S.  W.  921;  Hobson  v. 
Pacific  States  Mercantile  Co.,  5 
Cal.  App.  94,  89  Pac.  866;  Jones 
V.  Rakestraw,  59  Fla.  537,  51  So. 
927;  Schmidt  v.  Jolmson,  166  111. 
App.  622,  623;  Marshall  v.  Matson, 
171  Ind.  238,  86  N.  E.  339;  Hender- 
son V.  Reynolds,  168  Ind.  522,  11 
Ann.  Cas.  977,  11  L.  R.  A.  (N.  S.) 
960,  81  N.  E.  494;  Feess  v.  Me- 
chanics' State  Bank,  84  Kan.  828, 
L.  R.  A.  1915A,  606,  115  Pac.  563; 
Baltimore  Skate  Mfg.  Co.  v.  Ran- 
dall, 112  Md.  411,  76  Atl.  491;  Bal- 
timore Trust  Co.  V.  George's 
Creek  Coal  &  Iron  Co.,  119  Md.  21, 
85  Atl.  949;  State  ex  rel.  Fenn  v. 
McQuillin,  256  Mo.  693,  165  S.  W. 
713;  Blades  v.  Billings  Mercantile 
Co.,  154  Mo.  App.  350,  134  S.  W. 
579;  Maynard  v.  Ralley,  2  Nev. 
313;  People  v.  Norton,  1  Paige 
(N.  Y.)  16,  17;  Anderson  v.  Rob- 
inson, 63  Or.  228,  127  Pac.  546  (de- 
nying rehearing,  126  Pac.  988) ; 
Grosch  V.  Central  Vannina,  Inc., 
7  Porto  Rico  Fed.  39;  Arnold  v. 
Meyer  (Tex.  Civ.),  198  S.  W.  602; 
Baltimore  Bargain  House  v.  St. 
Clair,  58  W.  Va.  565,  52  S.  E.  660; 
O'Donnell  v.  First  National  Bank, 
9  Wyo.  408,  64  Pac.  337. 

A  receiver  may  be  appointed  ex 
parte  where  there  is  imminent 
danger  of  loss,  or  great  damage, 
or  irreparable  injury  or  the  grav- 
est emergency.  Fredenheim  v. 
Rohr,  87  Va.  764,  13  S.  E.  193, 
266;  Re  Potts  [1893]  1  Q.  B.  648; 


Grandin  v.  LaBar,  2  N.  D.  206,  50 
N.  W.  151;  People  v.  Norton,  1 
Paige  (N.  Y.)  16,  17;  Verplanck  v. 
Mercantile  Ins.  Co.,  2  Paige  (N. 
Y.)  438;  Taylor  v.  Eckersley,  L.  R. 
2  Ch.  Div.  302;  Re  H.  H.  v.  H.  L.  R. 
1  Ch.  Div.  276,  45  L.  J.  Ch.  749; 
Fricker  v.  Peters,  etc.,  Co.,  21  Fla. 
254;  Whitelaw  v.  Sandys,  12  Ir. 
Eq.  393;  Wabash  R.  Co.  v.  Dyke- 
man,  133  Ind.  56,  32  N.  E.  823; 
Baker  v.  Backus'  Adm'r,  32  111.  79; 
Chicago  &  S.  E.  R.  Co.  v.  Cason, 
133  Ind.  49,  32  N.  E.  827;  Moyers 
v.  Coiner,  22  Fla.  422;  Beecher  v. 
Bininger,  7  Blatchf.  170,  Fed.  Cas. 
No.  1222;  Montgomery  v.  Knox, 
20  Fla.  372;  West  v.  Chasten,  12 
Fla.  315;  Blackett  v.  Blackett,  24 
L.  T.  N.  S.  276;  Ashurst  v.  Leh- 
man, 86  Ala.  370,  5  So.  731;  Moritz 
V.  Miller,  87  Ala.  331,  6  So.  269; 
Mays  V.  Rose,  Freem.  Ch.  (Miss.) 
703;  Sims  v.  Adams,  78  Ala.  395; 
Vose  V.  Reed,  1  Woods  647,  Fed. 
Cas.  No.  17,011;  Goodyear  v.  Betts, 
7  How.  Pr.  (N.  Y.)  187;  Flagler  v. 
Blunt,  32  N.  J.  Eq.  518;  Orphan 
Asylum  Soc.  v.  McCartee,  1  Hopk. 
Ch.  (N.  Y.)  429;  Kean  v.  Colt,  5 
N.  J.  Eq.  365;  Leavitt  v.  Yates,  4 
Edw.  Ch.  (N.  Y.)  134,  162;  Lenox 
V.  Notrebe,  Hemp.  St.  225,  Fed. 
Cas.  No.  8246b;  Maynard  v.  Railey, 
2  Nev.  313;  Johns  v.  Johns,  23  Ga. 
31;  Cleveland,  C.  C.  &  I.  R.  Co.  v. 
Jewett,  37  Ohio  St.  649;  Sandford 
V.  Sinclair,  8  Paige  (N.  Y.)  373; 
Gibson,  etc.,  v.  Martin,  8  Paige  (N. 
Y.)  481;  McCarthy  v.  Peake,  9 
Abb.  Pr.  (N.  Y.)  164;  Field  v.  Rip- 
ley, 20  How.  Pr.  (N.  Y.)  26;  Lucas 
v.  Harris,  56  L.  J.  Q.  B.  N.  S.  15. 
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making  of  it  was  a  proper  or  improper  exercise  of  judi- 
cial discretion,  the  abuse  of  which  would  merely  render 


As  in  all  cases,  the  courts  are 
very  reluctant  to  appoint  a  re- 
ceiver in  a  litigation  respecting  a 
partnership  without  notice  to  the 
defendant  partner,  and  they  will 
do  so  only  under  the  stress  of 
great  emergency  and  in  order  to 
prevent  irreparable  loss.  Mc- 
Carthy V.  Peake,  18  How.  Pr.  (N. 
Y.)  138;  Mann  v.  Gaddie,  158  Fed. 
42,  88  C.  C.  A.  1  (reversing  Gaddie 
V.  Mann,  147  Fed.  955). 

Cole  V.  Price,  22  Wash.  18,  60 
Pac.  153. 

The  above  case  involved  the  dis- 
solution of  a  partnership,  the  de- 
fendant having  pledged  partner- 
ship property  to  secure  individual 
debts,  claiming  certain  property 
was  lost  and  refusing  to  account. 
A  receiver  was  appointed  ex  parte. 

Where  in  a  properly  verified  bill 
It  is  shown  that  defendant  is  in- 
solvent and  there  is  imminent  dan- 
ger of  his  immediately  disposing 
of  trust  property  before  a  receiver 
could  be  appointed  if  he  had  no- 
tice of  the  application,  a  receiver 
was  appointed  ex  parte.  Culver 
V.  Guyer,  129  Ala.  602,  29  So.  779. 

Where  an  executor  failed  to 
give  a  bond  as  required  by  the 
court  appointing  him  and  it  is  al- 
leged that  he  has  appropriated  the 
assets  of  the  estate  to  his  own 
use,  and  he  is  insolvent,  a  receiver 
may  be  appointed  without  further 
notice.  Hurt  v.  Hurt,  157  Ala.  126, 
47  So.  260. 

But  insolvency  of  the  debtor 
alone  is  not  sufficient  ground  for 
dispensing  with  notice.  Smith 
Dimmick  Lumber  Co.  v.  Teague, 
119  Ala.  385,  24  So.  4. 


Appointment  ex  parte  may  be 
made  in  aid  of  the  jurisdiction  of 
the  court,  or  as  a  conservatory 
process  incident  to  the  principal 
demand.  Re  Moss  Cigar  Co.,  50 
La.   Ann.   789,   23   So.   544. 

There  must  be  an  obvious  nec- 
essity for  prompt  action.  Bristow 
V.  Home  Bldg.  Co.,  91  Va.  18,  20 
S.  E.  946,  947. 

Or  extreme  danger  apparent. 
Fredenheim  v.  Rohr,  87  Va.  764, 
13   S.   E.   193.  266. 

Or  danger  of  irreparable  loss. 
Cleveland  C.  C.  &  I.  R.  Co.  v. 
Jewett,  37  Ohio  St.  649. 

Maxwell  v.  Peters  Shoe  Co.,  109 
Ala.  371,  19  So.  412. 

The  above  case  involved  simu- 
lated claims  against  the  debtor 
and  simulated  assignments  to  an 
insolvent  person.  The  receiver 
was  appointed   without  notice. 

The  Michigan  courts  have, 
through  a  line  of  early  decisions, 
been  very  averse  to  appointing  re- 
ceivers upon  an  ex  parte  applica- 
tion. In  one  case  that  court  said: 
"If  such  an  order  can  lawfully  be 
made,  no  one  is  safe  in  the  posses- 
sion of  anything  which  another 
sees  fit  to  claim  by  suit  in  equity. 
The  principle  is  at  least  as  old 
as  Magna  Charta  that  a  man  shall 
have  a  trial  of  his  right  before 
dispossession;  and  we  can  not 
sanction  any  departure  from  it 
that  shall  leave  every  one  to  the 
mercy  of  a  special  and  summary 
proceeding  on  which  an  inquiry 
into  the  facts  must  always  be  im- 
perfect and  generally  one-sided." 
McCombs  V.  Merryhew,  40  Mich. 
721;  Hall  v.  Wayne  Circuit  Judge, 
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the  appointment  erroneous  and  subject  to  direct  but  not 
collateral  attack.''  But  being  the  exercise  of  an  extraor- 
dinary power  it  should  be  exercised  only  in  cases  of  great 
emergency  and  even  then  the  defendant  should  be  af- 
forded a  speed}^  opportunity  to  make  a  motion  to  vacate 
i^^  The  power  to  make  such  appointments  should  not  be 
exercised  in  doubtful  cases^  or  where  sufficient  protection 
could  be  afforded  in  some  other  way,^  such,  as  for  in- 
stance, by  means  of  an  in  junctional  order,  until  notice  can 
be  given  and  the  application  .for  a  receiver  heard  and 
determined.^  The  general  rules  regulating  the  issuance 
of  injunctions  are  applicable  to  ex  parte  appointments  of 
receivers.^  But  at  the  same  time  it  must  be  borne  in  mind 
that  the  appointment  of  a  receiver  is  a  more  serious  mat- 
ter than  the  granting  of  an  injunction.^  Where  all  of  the 
defendants  are  residents  of  the  county  and  within  easy 
reach  of  process,  an  ex  parte  appointment  of  a  receiver 
should  not  ordinarily  be  made.^^     But  if  the  defendant 

111    Mich.    395,    69    N.    W.    643;  Cas.  977,  11   L.  R.  A.   (N.  S.)   960, 

People  V.  Judge,  etc.,  31  Mich.  456;  81  N.  E.  494. 

Goldman  v.  Manistee  Circuit  Judge,  7  Fischer  v.  Superior  Court,  110 

155  Mich.  47,  118  N.  W.  600;  were  Cal.    129,    42    Pac.    561;    State    v. 

also  to  the  same  effect.  Jacksonville,  etc.,  R.   Co.,   15  Fla. 

3  Taylor  V.  Easton,  180  Fed.  363,  ^01,    210;    Nusbaum   v.    Locke,    53 
103  C   C   A   509  ^^^'   ^P^-*"   ^■*^'    Henderson  v.   Rey- 
nolds,  168   Ind.   522,   11   Ann.   Cas. 

4  Tattle  V.  Blow,  176  Mo.  158,  98  ^^.^  ^^  l.  R.  A.  (N.  S.)  960,  81 
Am.  St.  Rep.  4S8,  75  S.  W.  617;  ^  ^  ^g^.  ^^^^^  ^_  ^^^^^  ^33  j^^_ 
St.  Louis;  K.  &  S.  Ry.  Co.  V.  Wear,  ^^^  ^^g  ^_  ^  ^^^.  McCarthy  v. 
135  MO.  230,  33  L.  R.  A.  341,  36  p^^^^^  ^^  ^^^  p^  ^^^  Y.)  138, 
S.  W.  357,  658;  State  ex  rel.  Fenn  ^gg.  q^,^^^^^  ^  ^^  g^r,  2  N.  D. 
V.  McQuillin,  256  Mo.  693,  165  S.  206,  50  N.  W.  151;  Cabaniss  v. 
W.  713;  Cole  V.  Price,  22  Wash.  18,  ^^^^  j^.^  ^^  ^^g  ^^^  3^g^  54 
60  Pac.  153.  Q     Q     ^     190;     North    American 

5  Blades  v.  Billings  Mercantile  Land,  etc.,  Co.  v.  Watkins,  109 
Co.,   154   Mo.  App.  350,   134   S.  W.  Fed.  101,  48  C.  C.  A.  254. 

579.  8  Dixon   v.   Dixon,    119    Md.    413, 

6  Huff  V.  Bidwell,  151  Fed.  563,      86  Atl.  1042. 

81   C.  C.  A.  43;    Continental  Clay  o  Nathan    C.   Dow   Co.   v.   Deist, 

&  Mining  Co.  v.  Bryson,  168  Ind.  123  111.  App.  364. 

485,   81   N.   E.   210;    Henderson   v.  10  Dixon  v.  Dixon,  119  Md.  413, 

Reynolds,    168    Ind.    522,    11    Ann.  86  Atl.  1042. 


THE    PROCEDURE    OF    RECEIVERSHIPS. 


107: 


can  not  be  found  or  his  counsel  refuses  to  disclose  his 
whereabouts,  it  is  proper  for  the  court  to  make  an  ex 
'parte  appointment.^^  Where  the  effect  of  a  suit  against 
a  corporation  will  result  in  a  decree  of  dissolution,  an  ex 
parte  appointment  should  not  be  made,^-  as  a  liquidating 
receiver  should  not  be  appointed  ex  parte^^  but  if  an 
emergency  should  exist  to  preserve  the  property,  a  re- 
ceiver may  be  appointed  ex  parted  In  other  words  if  a 
receiver  for  a  corporation  is  one  appointed  for  a  specific 
purpose,  such  as  in  aid  of  a  judgment,  a  receiver  should 
not  be  appointed  ex  parte,  but  if  the  appointment  is 
merely  of  a  temporary  receiver  until  the  company  can  be 
notified,   such  a  receiver  might  be  appointed   under  a 


11  Hopper  V.  Davies,  70  111.  App. 
682;  St.  Louis,  K.  &  S.  R.  Co.  v. 
Wear,  135  Mo.  230,  33  L.  R.  A.  341, 
36  S.  W.  357,  658;  Haugan  v.  Net- 
land,  51  Minn.  552,  53  N.  W.  873; 
Hendrix  v.  American  Freehold 
Land  Mortg.  Co.,  95  Ala.  313,  71 
So.  213. 

If  the  proceeding  is  against  a 
corporation  and  the  officers  can 
not  be  found  so  as  to  be  served 
with  notice,  the  court,  in  the  ex- 
ercise of  its  discretion,  may  ap- 
point. Dayton  v.  Borst,  7  Bosw. 
115,  31  N.  Y.  435  (affirmed  on 
other  grounds),  Maish  v.  Bird,  59 
lov/a  307,  13  N.  W.  298. 

12  Re  Manoca  Temple  Assn.,  128 
App.  Div.  796,  113  N.  Y.  Supp.  172. 

The  law  requiring  notice  has  a 
much  greater  force  when  applied 
to  a  receivership  over  a  corpora- 
tion where  large  and  conflicting 
interests  are  often  involved,  and 
where  the  entire  property,  busi- 
ness and  assets  may  be  taken 
from  the  company  and  placed  in 
the  hands  of  a  receiver,  and  re- 
sult in  the  utter  destruction  of  the 


property  and  dissolution  of  the 
company.  Of  the  appointment  of 
a  receiver  in  such  a  case  without 
notice,  Mr.  Justice  Swayne,  in  Ver- 
planck  v.  Mercantile  Ins.  Co.,  2 
Paige  (N.  Y.)  438,  says:  "It  i's 
not  a  common  law  receivership  to 
protect  the  fund  pending  litiga- 
tion; but  the  receiver  is  a  statu- 
tory assignee  vested  with  nearly 
all  the  powers  and  authority  of 
the  assignee  of  an  insolvent 
debtor.  It  would  therefore  be  a 
violation  of  one  of  the  fundamental 
principles  of  justice  to  appoint 
such  a  receiver  without  any  re- 
striction of  his  powers  on  an  ex 
parte  application,  and  thus  to  con- 
demn and  deprive  a  company  of 
its  chartered  privileges  unheard." 

As  to  the  early  chancery  prac- 
tice in  New  York  in  corporation 
proceedings  involving  a  receiver- 
ship, see  Devoe  v.  Ithaca  &  O. 
R.  Co.,  5  Paige  (N.  Y.)  521. 

i3Hettel  V.  First  Judicial  Dis- 
trict Court.  30  Nev.  382,  133 
Am.  St.  Rep.  731,  196  Pac.  1062. 

1 1  Butts  V.  Davis  (Tex.  Civ.), 
146  S.  W.  1015. 
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showing  of  emergency. ^^    This  distinction  is  observed  by 
the  courts  in  their  practice  though  not  often  expressed. 

§  732.     Effect  of  Statutory  Provisions  on  Ex  Parte  Appoint- 
ments. 

As  lias  been  stated  before  statutes  relative  to  receiver- 
ships are  frequently  mere  codifications  of  the  equity 
jurisprudence  of  the  subject.  Such  statutes  are  construed 
in  the  light  of  that  fact.  Statutes  frequently  make  pro- 
visions in  regard  to  ex  parte  appointments  of  receivers.^ 
Statutes  which  specifically  provide  for  the  ex  parte  ap- 
pointment of  receivers  are  generally  quite  similar  in 
form.  They  may  provide  for  such  appointments  upon  a 
showing  of  ''good  cause"-  or  "manifest  necessity"^  or 
"sufficient  cause "^  or  where  it  shall  appear  that  there  is 
"immediate  danger"  that  the  property  be  removed  be- 


ir.  Gordon  v.  Pacific  Excursion 
Co.  (Wasli.),  182  Pac.  591. 

1  Code  provisions  providing  that, 
under  extraordinary  circumstances, 
a  receiver  may  be  appointed  with- 
out notice,  are  merely  confirma- 
tory of  a  principle  of  equity  juris- 
diction authorizing  the  appoint- 
ment of  a  receiver  without  notice 
in  cases  of  urgent  emergency. 
Mann  v.  Gaddie,  158  Fed.  42,  88 
C.  C.  A.  1. 

Section  566,  C.  C.  P.,  recognizes 
appointment  of  receiver  upon  an 
ex  parte  apolication.  Real  Estate 
Association  v.  Supreme  Court,  60 
Cal.  223,  227;  Allen  v.  Cooley,  53 
S.  C.  414,  31  S.  E.  634. 

When  a  receiver  of  a  foreign 
corporation  doing  business  in  the 
state  is  sought  under  the  statutes, 
and  the  need  for  a  receiver  is  im- 
mediate, notice  is  not  prerequisite 
to  his  appointment.  State  ex  rel. 
Wurdeman  v.  Reynolds,  275  Mo. 
113,   204    S.   W.   1093. 


See:  Jones  v.  Graves,  20  Iowa 
596;  Hutton  v.  Lockridge,  27  W. 
Va.  428;  Maynard  v.  Railey,  2  Nev. 
313,  323;  Blondheim  v.  Moore,  11 
Md.  365;  Crowder  v.  Moone,  52 
Ala.  220;  Fricker  v.  Peters,  etc., 
Co.,  21  Fla.  254;  Whitehead  v. 
Wooten,  43  Miss.  523;  Rogers  v. 
Dougherty,  20  Ga.  271. 

-  Only  the  gravest  emergency 
will  entitle  one  to  the  appointment 
of  a  receiver  without  notice,  un- 
der a  code  provision  providing  that 
"good  cause"  should  be  shown. 
Burton  v.  Pepper,  116  Miss.  139, 
76  So.  762. 

3  Young  v.  Hamilton,  135  Ga. 
339,  Ann.  Cas.  1912A,  144,  31 
L.  R.  A.  (N.  S.)  1057,  69  S.  E.  593. 

4  Marshall  v.  Matson,  171  Ind. 
238,  86  N.  E.  339. 

In  Wabash  R.  Co.  v.  Dykeman, 
133  Ind.  56,  32  N.  E.  823,  the  Rev. 
Stat.  1881,  §  1230,  provided  that 
the  receivers  should  not  be  ap- 
pointed either  in  term  or  vacation 
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yond  the  jurisdiction  of  the  court  or  materially  injured 
or  unlawfully  disposed  of,^  but  under  all  such  statutes  a 
condition  of  emergency  must  be  shown.  Under  some 
statutes  where  the  court  makes  an  ex  parte  appointment 
of  a  receiyer  it  requires  the  plaintiff  to  furnish  a  bond 
protecting  the  owner  against  the  making  of  an  improper 
appointment.*^  Such  appointments  are  generally  tempo- 
rary in  character  and  merely  for  the  purpose  of  presery- 
ing  the  status  of  the  property  and  are  subject  to  motions 
to  yacate,'  and  sometimes  are  made  merely  to  a  day  fixed 


in  any  case  until  the  adverse 
party  should  have  appeared  or 
should  have  had  reasonable  notice 
of  the  application  for  such  ap- 
pointment except  upon  sufficient 
cause  shown  by  affidavit.  The 
statute  being  silent  as  to  what 
should  constitute  a  sufficient 
cause,  the  court  held  that  the 
"sufficient  cause"  required  by  the 
statute  to  be  shown  must  be,  first, 
for  the  appointment  of  a  receiver 
at  all;  second,  for  not  giving  no- 
tice of  the  application  to  the  ad- 
verse party.  The  statement  in  the 
verified  complaint  that  there  was 
an  emergency  for  the  immediate 
appointment  of  a  receiver  without 
notice  was  not  a  sufficient  show- 
ing. This  was  a  mere  statement 
of  opinion,  the  facts  on  which  the 
opinion  was  founded  should  have 
been  pleaded  in  order  to  enable 
the  court  to  judge  of  its  correct- 
ness, yerplanck  v.  Mercantile  Ins. 
Co.,  2  Paige  (N.  Y.)  438-451; 
French  v.  Gifford,  30  Iowa  148; 
Moritz  v.  Miller,  87  Ala.  331,  6 
So.  269. 

r>  Masterson  v.  Hubbert,  54  Mont. 
613,  173  Pac.  421. 

fi  Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Development  Co.,  164  Cal. 
58,  127  Pac.  502;   Bibby  v.  Dieter, 


15  Cal.  App.  45,  113  Pac.  874; 
Stoff  V.  Erken,  172  Cal.  481,  156 
Pac.  1033;  Davila  v.  Heath,  13  Cal. 
App.  370,  109  Pac.  893;  Lee  v. 
Stevens,  22  Ida.  670,  127  Pac.  680; 
Pearson  v.  Kendrick,  74  Miss.  235, 
21  So.  37. 

A  complainant  improperly  pro- 
curing the  ex  parte  appointment 
of  a  receiver  is  liable  for  the 
costs  incurred  by  the  appointment 
and  for  the  receiver's  fees  and  ex- 
penses. James  H.  Rice  Co.  v. 
Mc.John,  244  111.  264,  91  N.  E.  448. 

The  appointment  of  a  receiver 
of  a  dissolved  corporation  without 
notice  to  it  is  void  where  the  ap- 
pointment is  made  without  re- 
quiring the  complainant  to  give 
bond,  in  violation  of  Ala.  Acts. 
1894-95,  p.  226,  although  such  cor- 
poration may  have  been  in  con- 
tempt in  joining  in  a  request  in 
another  court  for  the  appointment 
of  a  receiver.  Capital  City  Water 
Co.  V.  Weatherly,  108  Ala.  412.  18 
So.  841. 

T  Young  V.  Hamilton,  135  Ga. 
339,  Ann.  Cas.  1912A,  144,  31 
L.  R.  A.  (N.  S.)  1057,  69  S.  E.  593; 
Fletcher  v.  Krupp,  35  App.  Div. 
586,  55  N.  Y.  Supp.  146. 

An  ancillary  receivership  may 
be    granted    ex    parte    subject,    of 
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by  the  court  on  wliich  the  appointment  may  be  contested 
by  the  adverse  parties.®  Statutes  may  be  found  which 
prohibit  the  appointment  of  a  receiver  without  notice 
and  decisions  which  declare  that  appointments  where 
such  statutes  exist  without  notice  are  void^  or  which  per- 
mit the  appointment  of  receivers  without  notice  only  for 
temporary  purposes  as  distinguished  from  receivers  of 
a  permanent  character.^*^  Where  a  receiver  is  appointed 
under  a  specific  statute  and  is  a  statutory  receiver  for  a 
particular  purpose,  as  for  instance  for  liquidating  pur- 
poses in  a  suit  divesting  a  corporation  of  its  franchises 
and  property,  it  is  obvious  that  all  of  the  statutory  re- 
quirements respecting  notice  must  be  strictly  complied 
with  since  such  a  receivership  is  different  than  that  of  a 


course,  to  a  motion  for  reconsider- 
ation. Piatt  V.  Philadelphia,  etc., 
Co.,  54  Fed.  569. 

s  St.  Louis,  K.  &  S.  R.  Co.  v. 
Wear,  135  Mo.  230,  33  L.  R.  A.  341, 
36  S.  W.  357,  658;  State  v.  Supe- 
rior Court,  86  Wash.  584,  150  Pac. 
1153. 

Sometimes  the  statute  is  silent 
upon  the  subject  of  notice.  Under 
such  circumstances  if  an  impera- 
tive necessity  exists  for  immediate 
action,  a  temporary  receiver  may 
be  appointed  to  act  until  notice 
can  be  given  of  the  application. 
Larsen  v.  Winder,  14  Wash.  109, 
112,  53  Am.  St.  Rep.  864,  44  Pac. 
123,  125. 

See,  also,  Ruffner  v.  Mairs,  33 
W.  Va.  655,  11  S.  E.  5;  Baltimore 
Bargain  House  v.  St.  Clair,  58  W. 
Va.  565,  52  S.  E.  660. 

9  Belknap  Sav.  Bank  v.  Lamar 
Land  &  Canal  Co.,  28  Colo.  326,  64 
Pac.  212;  Jones  v.  Schaff  Bros.  Co. 
187  Mo.  App.  597,  174  S.  W.  177;" 
Kokernot  v.  Roos  (Tex.  Civ.),  189 
S.  W.  505. 


In  State  ex  rel.  Dauphin  v.  Ellis, 
Judge,  108  La.  521,  531,  32  So. 
335,  340,  it  was  said:  "An  order 
for  the  appointment  of  a  receiver 
is  more  comprehensive  in  its  ef- 
fects than  either  an  attachment, 
a  sequestration,  or  an  injunction, 
or,  in  fact,  than  all  of  those  writs 
combined,  and  is  said  to  reverse 
the  ordinary  course  of  procedure 
in  the  administration  of  justice 
by  levying  a  species  of  execution 
and  determining  afterwards  who 
is  entitled  to  the  benefits." 

Under  code  provisions  making 
void  an  order  appointing  a  re- 
ceiver without  the  notice  therein 
provided  for,  an  appointment  of  a 
receiver  at  an  earlier  date  than 
that  specified  in  the  notice  of 
application  is  void.  Gibson  v. 
Sexson,  82  Neb.  475,  118  N.  W.  77. 
10  Coleman  v.  Goodman,  37  Misc. 
Rep.  517,  75  N.  Y.  Supp.  973;  Con- 
roy  V.  Polstein,  150  App.  Div.  832, 
135  N.  Y.  Supp.  419. 
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mere  chancery  receivership  although  iiiider  the  statute 
facts  simiLnr  to  chancery  receiverships  may  be  considered 
as  a  basis  for  action. ^^  Some  of  the  cases  which  flatly 
declare  ex  parte  appointments  to  be  improper  will  be 
found  to  be  strictly  statutory  receiverships.  But  where 
an  order  appointing  a  statutory  receiver  ex  parte  is  after- 
wards confirmed  after  due  notice,  the  second  order  is  suf- 
ficient if  the  case  is  one  in  which  a  statutory  receiver  can 
be  appointed.^^ 

§  733.     Character  of  Showing  Necessary  for  Ex  Parte  Appoint- 
ment. 

It  is  essential  that  the  complaint  or  bill  should  allege 
a  cause  of  action  in  which  it  is  proper  to  appoint  a  re- 
ceiver and  the  particular  facts  creating  such  an  emer- 
gency as  to  warrant  an  appointment  without  notice.^ 
The  facts  constituting  the  emergency  and  necessity  for 
the  ex  parte  appointment  must  be  set  out  and  not  mere 
conclusions,-  and  must  be  positive  and  not  based  on  mere 

11  Morse  v.  Metropolitan  S.  S.  shall  v.  Matson,  171  Ind.  238,  86 
Co.,  88  N.  J.  Eq.  325,  102  Atl.  524.  N.   E.  339;    Baltimore  Skate  Mfg. 

12  Morse  v.  Metropolitan  S.  S.  Co.  v.  Randall,  112  Md.  411,  76  Atl. 
Co.,  supra.  491;  Baker  v.  Baker,  108  Md.  269, 

iBank  of  Florence  v.  United  129  Am.  St.  Rep.  439,  70  Atl.  418; 
States  Sav.,  etc.,  Co.,  104  Ala.  297,  People  v.  Oriental  Bank,  124  App. 
16  So.  110;  French  v.  Gifford,  30  Div.  741,  109  N.  Y.  Supp.  509; 
Iowa  148;  Anderson  v.  Cecil,  86  Pyeatt  v.  Prudential  Ins.  Co.,  38 
Md.  490,  38  Atl.  1074;  Verplanck  Okla.  15,  Ann.  Cas.  1915C,  894,  131 
V.  Mercantile  Ins.  Co.,  2  Paige  Pac.  914;  Union  State  Bank  v. 
(N.  Y.)  438;  Virginia,  etc.,  Steel,  Mueller  (Okla.),  172  Pac.  650; 
etc.,  Co.  V.  Wilder,  88  Va.  942,  14  Simpson  v.  Alexander  (Te.x.  Civ.), 
S.  E.  806;  Jones  v.  Rakestraw,  59  188  S.  W.  285;  Security  Land  Co. 
Fla.  537,  51  So.  927;  Ferry  Co.  v.  v.  South  Texas  Development  Co. 
Stockton,  40  Fla.  141,  23  So.  557;  (Tex.  Civ.),  142  S.  W.  1191;  Simp- 
Continental  Clay  &  Mining  Co.  v.  son  v.  Alexander  (Tex.  Civ.),  188 
Bryson,  168  Ind.  485,  81  N.  E.  210;  S.  W.  285. 

Kent  Avenue  Grocery  Co.  v.  Geo.  2  Birmingham    Disinfectant    Co. 

Hitz  &  Co.   (Ind.),  120  N.  E.  659;  v.    Smith    (Smith    v.    Birmingham 

Henderson   v.   Reynolds,    168    Ind.  Disinfectant  Co.),  174  Ala.  374,  56 

522,  11  Ann.  Cas.  977,  11  L.  R.  A.  So.  721;  Anderson  v.  Robinson,  63 

(N.   S.)    9G0,   81   N.   E.   494;    Mar-  Or.  228,  127  Pac.  546  (denying  re- 
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belief.^  Where  the  statute  under  which  the  ex  parte  ap- 
pointment is  made  requires  the  filing  of  an  affidavit  show- 
ing the  reason  for  the  failure  to  give  reasonable  notice, 
the  presentation  of  such  an  affidavit  can  not  be  dispensed 
with,^  and  the  affidavit  should  show  not  only  the  necessity 
for  the  appointment  of  a  receiver  but  the  necessity  for 
not  giving  notice  to  the  adverse  party.^ 


hearing,  126  Pac.  988) ;  Verplanck 
V.  Mercantile  Ins.  Co.,  2  Paige 
(N.  Y.)  438;  French  v.  Gifford,  30 
Iowa  148;  Lindsay  v.  American 
Mortg.  Co.,  97  Ala.  411,  11  So.  770; 
Wabash  R.  Co.  v.  Dykeman,  133 
Ind.  56,  32  N.  E.  823;  Chicago  & 
S.  E.  R.  Co.  V.  Cason,  133  Ind.  49, 
32  N.  E.  827;  Moritz  v.  Miller,  87 
Ala.  331,  6  So.  269  (see  code); 
Williams  v.  Jenkins,  11  Ga.  595; 
Ashurst  V.  Lehman,  86  Ala.  370,  5 
So.  731;  Fricker  v.  Peters,  etc., 
Co.,  21  Fla.  254. 

In  Verplanck  v.  Mercantile  Ins. 
Co.,  supra,  Chancellor  Walworth 
says:  "In  every  case  where  the 
court  is  asked  to  deprive  the  de- 
fendant of  the  possession  of  his 
property  without  a  hearing  or  an 
opportunity  to  oppose  the  applica- 
tion, the  particular  facts  and  cir- 
cumstances which  render  such  a 
summary  proceeding  proper  should 
be  set  forth  in  the  bill  or  petition 
on  which  such  application  is 
founded.  The  facts  must  be 
stated  on  which  the  opinion  is 
founded  to  enable  the  courts  to 
judge  of  the  correctness." 

An  allegation  on  information  and 
belief  is  insufficient.  Moritz  v. 
Miller,  87  Ala.  331,  6  So.  269. 
Where  the  affidavits  show  that  de- 
fendants are  disposing  of  the 
property  in  which  complainants 
claim  an  equal  interest  with  them, 


collecting  and  appropriating  the 
proceeds  of  sale  and  that  they  are 
insolvent,  it  will  justify  the  ap- 
pointment of  a  receiver  without 
notice.  Sims  v.  Adams,  78  Ala. 
395. 

See,  also,  Darcin  v.  Wells,  61 
How.  Pr.  (N.  Y.)  259;  Oakley  v. 
Paterson  Bank,  2  N.  J.  Eq.  173. 

3  Jacksonville  Ferry  Co.  v. 
Stockton,  40  Fla.  141,  23  So.  557. 

4  Henderson  v.  Reynolds,  168 
Ind.  522,  11  Ann.  Cas.  977,  11 
L.  R.  A.  (N.  S.)  960,  81  N.  E.  494. 

5  Henderson  v.  Reynolds,  supra; 
Marshall  v.  Matson,  171  Ind.  238, 
86  N.  E.  339;  Wabash  R.  Co.  v. 
Dykeman,  133  Ind.  56,  32  N.  E.  823. 

An  affidavit,  in  an  application 
for  a  receiver  ex  parte  for  a  crop  of 
peppermint,  alleging  as  the  neces- 
sity for  harvesting  and  distilling  it 
without  delay  that  if  not  harvested 
at  once  the  oil  will  recede  to  the 
roots  of  the  plant  and  the  tops 
will  dry  and  wither,  does  not 
show  any  excuse  for  not  giving  de- 
fendant notice  of  the  application, 
where  no  reason  is  assigned  why 
the  application  was  not  made 
earlier,  since  one  can  not  by  fail- 
ure to  act  promptly  create  an 
emergency  which  will  operate  as 
an  excuse  for  failure  to  give  no- 
tice. Henderson  v.  Reynolds,  168 
Ind.  522,  11  Ann.  Cas.  977,  11 
L.  R.  A.  (N.  S.)  960,  81  N.  E.  494. 
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A  verified  complaint  may  sometimes  be  looked  to  in 
the  absence  of  an  affidavit  but  such  complaint  must  set 
forth  all  of  the  essential  facts  to  warrant  the  ex  parte 
appointment.^  If  the  showing  upon  which  the  ex  parte 
appointment  was  made  is  shown  to  have  been  insufficient, 
the  appointment  is  erroneous  and  may  be  set  aside  upon 
motion."  And  if  an  order  appointing  a  receiver  ex  parte  is 
void,  the  acts  of  the  receiver  thereunder  are  also  void."* 
But  whether  a  complaint  or  complaint  and  affidavit  are 
used  on  the  application,  the  form  of  the  verification  must 
be  in  positive  terms  and  not  upon  mere  information  and 
belief  or  to  the  best  of  the  knowledge  and  belief  of  the 
affiant.^ 

§  734.    Waiver  of  Notice  by  Appearance  or  Otherwise. 

Where  a  defendant  in  a  receivership  suit  files  a  general 
appearance,  the  court  may  determine  whether  to  appoint 
a  receiver.^  An  appearance  by  defendant  without  objec- 
tion to  the  appointment  confirms  it,  even  as  to  creditors 
in  the  absence  of  fraud  or  collusion.-    And  an  answer  on 

6  Kent   Avenue    Grocery    Co.    v.  Disinfectant  Co.),  174  Ala.  374,  56 

Geo.  Hitz  &  Co.  (Ind.),  120  N.  E.  So.   721;    Henderson   v.   Reynolds, 

659;   Smith  v.  Lamon   (Tex.  Civ.),  168  Ind.  522,  11  Ann.  Cas.  977,  11 

143  S.  W.  304.  L.  R.  A.  (N.  S.)  960,  81  N.  E.  494; 

See,    also,   Jones   v.    Rakestraw,  Marshall  v.  Matson,  171  Ind.  238, 

59  Fla.  537,  51  So.  927.  ^^  ^-  E.  339. 


T  Dixon  v.  Dixon,  119  Md.  413, 
86  Atl.  1042;  Ward  v.  Hotel  Ran- 
dolph Co.,  69  W.  Va.  197,  Ann.  Cas. 
1913A,  607,  71  S.  E.  105;  O'Don- 
nell  V.  First  Nat.  Bank,  9  Wyo. 
408,  64  Pac.  337. 


1  Chicago  Title,  etc.,  Co.  v.  New- 
man, 187  Fed.  573,  109  C.  C.  A.  263. 

2  Ripy  v.  Redwater  Lumber  Co., 
48  Tex.  Civ.  311,  106  S.  W.  474. 

If  respondent  resisted  appoint- 
ment of  receiver  upon  grounds 
other  than  want  of  notice,  the 
8  Anderson  v.  Robinson,  63  Or.  ^ant  of  notice  is  waived.  Farm- 
228,  126  Pac.  988  (rehearing  de-  ers'  &  Merchants'  Bk.  v.  German 
nied.  127  Pac.  546) ;  Dazian  v.  T^^t.  Bk.,  59  Neb.  229.  80  N.  W. 
Meyer,  66  App.  Div.  575,  73  N.  Y.  g20;  Veith  v.  Ress,  60  Neb.  52,  82 
Supp.  328.  X.  W.  116;   Murphy  v.  Fifi'^Ht-  ^T. 

0  Rirmingham    Dininfectant    Co       F.  Ins.  Co.,  69  Neb.  489,  95  N.  W. 
V.    Smith    (Smith    v.    Birmingham      1022. 
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the  merits  will  waive  any  irregularity  in  the  notice  of  the 
application  for  a  receiver.^  Acquiescence  in  or  partici- 
pation in  the  nature  of  consent  to  the  appointment  will 
waive  the  right  to  object  to  it.*  But  an  appearance  will 
not  confer  jurisdiction  to  make  the  appointment  where 
none  previously  existed.^    Where  after  the  appearance  of 


8  Robertson  v.  Ostrom,  1  Neb. 
(Unof.)  200,  95  N.  W.  469;  Wil- 
liams V.  Watt  (Tex.  Civ.),  171 
S.  W.  266. 

4  Wright  V.  Wright,  180  Ala.  343. 
60  So.  931;  Floore  v.  Morgan  (Tex. 
Civ.),  175  S.  W.  737;  Ripy  v.  Red- 
water  Lbr.  Co.,  48  Tex.  Civ.  311, 
106  S.  W.  474;  Anderson  v.  Robin- 
son, 63  Or.  228,  126  Pac.  988  (re- 
hearing denied,  127  Pac.  546) ; 
Stacy  V.  McNicholas,  76  Or.  167, 
144  Pac.  96,  148  Pac.  67;  Southwell 
V.  Church,  51  Tex.  Civ.  547,  111 
S.  W.  969. 

r.  Hettel  v.  First  Judicial  Dis- 
trict Court,  30  Nev.  382,  133  Am. 
St.   Rep.  731,  96  Pac.  1063. 

In  State  v.  Superior  Court,  86 
Wash.  584,  150  Pac.  1153,  an  ex 
parte  appointment  of  a  receiver 
had  been  made  without  showing 
that  it  was  temporary.  The  de- 
fendant afterwards  made  an  ap- 
pearance in  the  case  and  it  was 
contended  that  such  appearance 
constituted  a  waiver  of  any  irreg- 
ularity on  the  theory  that  the  ap- 
pointment only  was  voidable.  The 
court,  however,  said:  "This  court 
has  heretofore  held,  however,  that 
the  appointment  of  a  receiver 
without  notice,  and  without  limit- 
ing the  appointment  to  a  day  cer- 
tain, fixed  by  the  court,  upon  which 
the  parties  adversely  affected  by 
the  appointment  could  appear  and 
contest  the  appointment,  is  with- 
out jurisdiction  and  void.    Larsen 


V.  Winder,  14  Wash.  109,  53  Am. 
St.  Rep.  864,  44  Pac.  123;  Cole  v. 
Price,  22  Wash.  18,  60  Pac.  153; 
State  ex  rel.  Wash.  Match  Co.  v. 
Superior  Court,  34  Wash.  123,  74 
Pac.  1070;  Libert  v.  Unfried,  47 
Wash.  182,  91  Pac.  774. 

"In  Larsen  v.  Winder,  the  court, 
after  stating  the  rule  relative  to 
the  necessity  of  notice  to  the  ad- 
verse party  of  an  application  for 
the  appointment  of  a  receiver, 
quoted  with  approval  from  Sailing 
V.  Johnson,  25  Mich.  489,  the  fol- 
lowing: 'It  is  not  necessary  to  ex- 
plain that  such  a  proceeding  [the 
appointment  of  a  permanent  re- 
ceiver without  notice]  is  not  within 
the  judicial  power  of  any  one,  and 
is  a  pure  usurpation.  The  order  can 
not  lawfully  be  enforced,  and 
should  be  expunged,  as  soon  as 
possible,  as  made  without  proper 
consideration.' 

"In  State  ex  rel.  Wash.  Match 
Co.  V.  Superior  Court,  the  follow- 
ing language  was  used:  'The  trial 
court  seemed  to  be  of  the  opinion 
that  its  temporary  appointment 
of  a  receiver  continued  indefi- 
nitely, if  no  motion  to  discharge 
the  same  was  made.  This  is  not 
the  rule.  While  the  court  may, 
on  an  ex  parte  application  where 
an  emergency  is  shown,  appoint 
a  receiver  to  take  temporary 
charge  of  property  until  notice  can 
be  ^iven  and  a  hearing  had  on  the 
question    of   the    necessity    for   a 
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defendant  tlie  court  makes  a  second  order  by  wliicli  he 
e];^points  one  of  two  previous  joint  receivers  sole  receiver, 
the  appearance  will  cure  any  defect  of  notice  in  the  pre- 
vious appointment.''  Where  the  defendant  seeks  a  modi- 
fication of  the  order  of  appointment,  he  is  not  in  a 
position  to  assert  injury  by  the  ex  parte  appointment,''' 
Likewise  where  the  defendant  moves  to  vacate  the  ap- 
pointment but  at  the  same  time  filed  an  answer  to  the 
merits  he  enters  such  a  general  appearance  as  waives 
objection  to  the  appointment  based  on  a  want  of  notice.** 

4.  Questions  Preliminary  to  or  Relating  to  the 
Appointment. 

§  735.     By  Whom  the  Application  Is  Made. 

As  a  general  rule  and  in  the  ordinary  course  of  prac- 
tice the  appointment  of  a  receiver  is  made  on  the  appli- 
cation of  the  plaintiff  in  the  suit.  To  this  rule,  however, 
there  may  be  exceptions,  as  where  the  application  is  made 
by  both  plaintiff  and  defendant,  but  the  conduct  of  the 

receiver,  such  ex  parte  appoint-  whether  such  an  order  is  void  or 
ment  has  no  force  beyond  such  only  voidable  the  courts  in  other 
hearing,  and  a  failure  to  make  an  jurisdictions  are  divided,  and  we 
order  after  such  a  hearing  appoint-  have  joined  with  the  courts  hold- 
ing a  receiver,  or  continuing  the  ing  such  orders  void.  This  rule 
first  appointment,  would  operate  we  have  adhered  to  since  the  early 
to  discharge  the  temporary  re-  history  of  the  court,  and  departure 
ceiver.'  therefrom  is   not  now  to  be  con- 

"It   is    objected    by   the   respon-  sidered." 

dent   that   an  order  appointing  a  6  Ripy  v.  Redwater  Lumber  Co., 

receiver,   made   without  notice   to  48  Tex.  Civ.  311,  106  S.  W.  474. 

the     adverse     party,     is     voidable  See,     also,     Shaw    v.     Standard 

rather    than    void,     and    will     be  Piano   Co.,   87   N.  J.   Eq.   350,    100 

deemed      acquiesced      in      unless  Atl.   167. 

moved  against  within  a  reasonable  "  Supreme  Council  of  Royal  Ar- 

time.     Cases  are  cited  from  other  canum  v.  Hobart,  244  Fed.  385,  157 

jurisdictions    which    maintain    the  C.  C.  A.  11. 

doctrine,  and  an  argument  is  put  s  Union    State   Bank   v.   Mueller 

forth  attempting  to  show  that  our  (Okla.),  172  Pac.  650. 

own    cases    are    not    inconsistent  See,  also,  Chicago,  R.  I.  &  p.  R. 

therewith.    But  we  think  they  are  Co.  v.  Austin,  163  Pac.  577,  1917D. 

inconsistent.       On     the     question  666. 
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proceedings,  in  general,  will  be  given  to  the  plaintiff.^ 
And  while  it  may  not  be  entirely  regular  for  one  defen- 
dant to  apply  for  a  receiver  as  against  a  co-defendant,^ 
yet  on  a  cross-bill  he  may  do  so,^  but  even  that  has  been 
held  not  to  be  necessary.^ 

§  736.     At  What  Stage  of  the  Suit  a  Receiver  May  Be  Appointed. 

In  previous  sections  it  has  been  shown  that  the  receiver 
can  not  be  appointed  before  a  suit  is  pending  and  that 
under  certain  circumstances  he  may  be  appointed  with- 
out notice.  Such  ex  parte  appointment  can  naturally  be 
made  whenever  the  occasion  for  such  an  appointment  is 
shown  to  the  court.  An  order  to  show  cause  w^hy  a  re- 
ceiver should  not  be  appointed  can  not  be  served  before 
the  commencement  of  the  suit.^ 

Under  the  early  English  practice  it  was  not  considered 
proper  to  appoint  a  receiver  prior  to  the  answer  of  the 
defendant.-  This  rule,  however,  has  been  abrogated  by 
the  modern  English  practice  (1)  where  the  defendant  has 
in  answer  to  plaintiff's  application  filed  an  affidavit  which, 

1  Sargant  v.  Read,  L.  R.   1  Ch.  Kan.  236,  366,  27  Pac.  968;   Hardy 

Div.   600,  45  L.  J.  Ch.   206.  v.  McClellan,  53  Miss.   507;   Jones 

i;  Robinson  v.   Hadley,   11  Beav.  v.  Bank  of  Leadville,  10  Colo.  464, 

614,   18   L.  J.   N.   S.   Ch.   428.     But  17  Pac.  272;  Kimball  v.  Goodburn, 

see  Sargant  v.  Read,  L.  R.  1  Ch.  32  Mich.  10;   Baker  v.  Backus,  32 

Div.  600.  111.    79;    Davis  v.   Flagstaff   Silver 

sGrote  v.  Bury,  1  W.  R.  92.  M.     Co.,     2    Utah    92;     Baker    v. 

4  Sargant  v.  Read,  supra;    Hen-  Backus,  32  111.  79;  Weis  v.  Goetter, 

shaw  V.  Wells,  9  Humph.  (Tenn.),  72  Ala.  259;  Hugonin  v.  Basely,  13 

568;  Horton  V.White,  84  N.  C.  297;  Ves.  Jr.  105;    Micou  v.  Moses,  72 

Pittman  v.  Tounshend,  1  W.  W.  &  Ala.  439. 

A 'B.  (Victoria),  140.  Where  the  record  shows  the  re- 

1  Kattenstroth  v.  Astor  Bank,  2  ceiver  was  appointed  on  the  same 

Duer  (N.  Y.),  632.  day    the    action    was    commenced, 

The  appointment  of  a  receiver  the  presumption  is  that  each  was 

prior  to  filing  a  bill  is  a  nullity.  done  in  proper  order.     Elwood  v. 

Jones  V.    Schall,    45   Mich.    379,    8  First  Nat.  Bank,  41  Kan.  475,   21 

N.  W.   68;    Merchants    &   M.   Nat.  Pac.  673. 

Bank  v.  Kent,  Cir.  Judge,  43  Mich.  -^  Vann  v.  Barnett,  2  Bro.  C.  C. 

292,  5  N.  W.  627;  Guy  v.  Doak,  47  158. 
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so  far  as  the  application  is  concerned,  is  to  be  treated  as 
an  answer,  (2)  and  where  fraud  is  clearly  proved  by  aflfi- 
da\dt,  or  where  imminent  danger  would  ensue  unless  the 
property  is  taken  under  the  care  of  the  court.^  The 
appointment  is  usually  made  on  an  interlocutory 
application.^ 

The  modern  Eng-lish  practice  in  regard  to  the  appoint- 
ment, before  answer,  has  been  adopted  in  this  country 
where  the  plaintiff  satisfies  the  court  that  he  has  an 
equitable  claim  to  the  property  in  controversy,  and  that  a 
receiver  is  necessary  to  preserve  such  property  from  loss 
or  serious  damage.^ 


3  Duckworth  v.  Trafford,  18  Ves. 
Jr.  283;  Lloyd  v.  Passingham,  16 
Ves.  Jr.  70;  Hugonin  v.  Basely, 
13  Ves.  Jr.  105;  Anon.  12  Ves.  Jr. 
4;  Jervis  v.  White,  6  Ves.  Jr.  738, 
note.  The  Lord  Chancellor  in 
Owen  V.  Homan,  4  H.  L.  Cas.  997, 
said:  "In  all  cases,  therefore, 
where  the  court  interferes  by  ap- 
pointing a  receiver  of  property  in 
the  possession  of  the  defendant 
before  the  title  of  the  defendant 
is  established  by  decree,  it  exer- 
cises a  discretion  to  be  governed 
by  all  the  circumstances  of  the 
case."  But  it  seems  that  a  court 
will  not  appoint  a  receiver  before 
a  hearing,  where  the  purpose  is  to 
carry  into  effect  a  foreign  decree. 
Houlditch  V.  Donegall,  Beatty  (Jr.) 
390. 

4  Tripp  V.  Chard  R.  Co.,  17  Jur. 
887,  22  L.  J.  Ch.  1084;  Peek  v. 
Trimsaran  Coal,  Iron  &  S.  Co.,  45 
L.  J.  Ch.  281;  Porter  v.  Lopes, 
L.  R.  7  Ch.  Div.  358,  37  L.  J.  N.  S. 
824;  Anderson  v.  Guichard,  9  Hare 
275.  And  the  appointment  may  be 
before  service  in  case  of  bank- 
ruptcy and  consequent  loss  of  the 
estate.    Re  H.'s  Estate,  H.  v.  H.  L. 


R.  1  Ch.  Div.  276,  45  L.  J.  Ch.  749. 
The  court  will  not  appoint  without 
notice  to  defendant,  before  the 
time  for  his  appearance  has  ex- 
pired, unless  he  has  withdrawn 
himself  from  the  jurisdiction,  or 
the  property  is  in  danger  of  being 
lost,  or  some  other  special  cir- 
cumstance exists  making  an  im- 
mediate appointment  necessary. 
Sandford  v.  Sinclair,  8  Paige  (N. 
Y.)  373;  Gibson,  etc.,  v.  Martin,  8 
Paige  (N.  Y.)  481;  McCarthy  v. 
Peake,  9  Abb.  Pr.  (N.  Y.)  164,  18 
How.   Pr.  138. 

The  court  will  not  appoint  on 
an  ex  parte  application  before  the 
appearance,  or  until  defendant  has 
made  default  after  service  of  proc- 
ess, except  in  cases  of  emer- 
gency. Field  V.  Ripley,  20  How. 
Pr.   (N.  Y.)    26. 

"•  Bloodgood  V.  Clark,  4  Paige 
(N.  Y.)  574;  Johns  v.  Johns,  23 
Ga.  31;  Jones  v.  Dougherty,  10  Ga. 
273;  Bank  of  Monroe  v.  Schermer- 
horn,  1  Clarke,  Ch.  (N.  Y.)  214. 
Where  an  absent  defendant  has 
been  advertised  to  appear  within  a 
certain  time,  an  order  for  the  ap- 
pointment of  a  leceiver,  obtained 
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by  the  plaintiff  ex  parte,  before 
the  expiration  of  the  time  limited 
for  defendant's  appearance,  is  ir- 
regular, except  under  special  cir- 
cumstances. Sandford  v.  Sinclair, 
3  Edw.  Ch.  (N.  Y.)  393.  If,  how- 
ever, on  filing  an  answer  the  bill 
and  answer  taken  together  show 
that  a  receiver  ought  not  to  have 
been  appointed,  a  motion  to  dis- 
charge by  defendant  is  proper. 
Phoenix  Mut.  L.  Ins.  Co.  v.  Grant, 
3  Mc.  Arth.  (D.  C.)  22'0;  Allen  v. 
Dallas  &  W.  R.  Co.,  3  Woods  316, 
332,  Fed.  Cas.  No.  221. 

In  Clark  v.  Ridgely,  1  Md.  Ch. 
70,  the  court  say:  "A  receiver 
should  not  be  appointed  before  the 
coming  in  of  the  answer,  and  al- 
though the  rule  has  been  broken 
through,  the  ground  which  will 
induce  the  court  to  disregard  it 
must  be  very  strong  and  special." 
It  must  clearly  appear  that  the 
property  is  in  danger.  West  v. 
Swan,  3  Edw.  Ch.  (N.  Y.)   420. 

A  receiver  can  not  be  appointed 
over  a  solvent  corporation  upon 
the  bill  of  a  minority  stockholder 
before  the  time  to  answer  has  ex- 
pired, because  of  abuse  of  author- 
ity by  the  president,  or  his  refusal 
to  account  for  moneys  in  his  hands 
or  to  allow  the  complainant  to  in- 
spect the  books,  where  his  acts 
are  approved  by  the  majority  of 
the  stockholders.  Ranger  v.  Cham- 
pion Cotton  Press  Co.,  52  Fed.  609. 

A  receiver  will  not  be  appointed 
before  answer  unless  in  case  of 
impending  mischief  irreparable  in 
case  of  delay.  Ogden  v.  Kip,  6 
Johns.  Ch.  (N.  Y.)  160;  Woodyatt 
V.  Gresley,  8  Sim.  180. 

It  is  the  common  practice  to 
grant  a  receiver  before  answer 
where  fraud  is  clearly  proved  by 


affidavit,  or  where  it  is  shown  that 
imminent  danger  will  ensue  unless 
the  property  is  taken  under  the 
care  of  the  court.  Hugonin  v. 
Basely,  13  Ves.  Jr.  105;  Middleton 
V.  Dodswell,  13  Ves.  Jr.  266;  Lloyd 
V.  Passingham,  16  Ves.  Jr.  59; 
Duckworth  v.  Trafford,  18  Ves.  Jr. 
283;   Scott  v.  Becher,  4  Price  346. 

And  so,  where  the  plaintiff 
states  a  clear  equitable  title. 
Metcalfe  v.  Pulvertoft,  1  Ves.  &  B. 
180;  Jervis  v.  White,  6  Ves.  Jr. 
738;  Dawson  v.  Yates,  1  Beav.  301; 
Williamson  v.  Wilson,  1  Bland,  Ch. 
(Md.)  422;  Bloodgood  v.  Clark,  4 
Paige  (N.  Y.)  577;  Micou  v.  Moses, 
72  Ala.  439;  Probasco  v.  Probasco, 
30  N.  J.  Eq.  108. 

See,  also,  Siegmund  v.  Ascher, 
37  111.  App.  122;  Gage  v.  Smith, 
79  111.  219. 

Where  the  application  for  a  re- 
ceiver is  made  before  the  defen- 
dant has  filed  his  answer  the  de- 
fendant has  a  right  to  be  heard 
upon  affidavit  as  to  his  defense. 
Whitehouse  v.  Point  Defiance,  T, 
&  E.  R.  Co.,  9  Wash.  558,  38  Pac. 
152. 

A  receiver  has  been  refused  be- 
fore answer  where  the  party  ap- 
plying could  not  make  out  an 
equitable  title.  Metcalfe  v.  Pul- 
vertoft, 1  Ves.  &  B.  180. 

In  Tanfield  v.  Irvine,  2  Russ.  Ch. 
149,  a  receiver  was  appointed  be- 
fore service,  where  the  defendant 
was  out  of  the  jurisdiction.  Mac- 
intosh V.  Great  Western  R.  Co., 
18  L.  J.  Ch.  N.  S.  169. 

A  receiver  was  denied  where 
the  defendant  was  alleged  to  hold 
adversely  to  the  plaintiff,  and  was 
not  served  with  process.  Hyslop 
V.  Hoppock,  5  Ben.  447,  Fed.  Cas. 
No.  6988. 
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And  pending  the  suit,  a  receiver  may  be  appointed 
at  any  time  upon  a  proper  application.^  He  may  be  ap- 
pointed by  a  judge  in  chambers.^  The  denial  of  an  ap- 
plication for  the  appointment  of  a  receiver  will  not  bar  a 
second  application  on  the  same  ground  but  in  a  different 
state  of  facts. ^  And  the  motion  for  appointment  may  be 
denied  with  leave  to  renew  it.*^  The  court  may  appoint  a 
receiver  at  the  final  decree  and  as  part  of  it/"  and  also 
after  final  decree  where  a  showing  is  made  showing  the 
necessity  therefor.^^ 


But  strong  grounds  must  be 
shown  to  induce  the  court  to  ap- 
point a  receiver  before  answer. 
Connelly  v.   Dickson,   76  Ind.  440. 

6  People  V.  Mead,  29  How.  Pr. 
(N.  Y.)  360. 

7  Real  Estate  Assn.  v.  Superior 
•Court,   60  Cal.   223. 

Appearance  by  defendant  in  an 
action  solely  for  the  appointment 
of  a  receiver  does  not  authorize 
an  appointment  without  notice  at 
chambers,  under  Ind.  Rev.  Stat. 
1S94,  §  1244,  providing  that  re- 
ceivers shall  not  be  appointed  in 
term  or  vacation  until  the  adverse 
party  shall  have  appeared  and  had 
reasonable  notice  of  the  applica- 
tion, although  the  appointment 
might  be  made  in  open  court. 
Winchester  Electric  Light  Co.  v. 
Gordon,  143  Ind.  681,  42  N.  E.  914. 

s  Columbia  Finance  &  T.  Co.  v. 
Morgan,  19  Ky.  L.  Rep.  1761,  mod- 
ified on  rehearing  in  19  Ky.  L. 
Rep.  1765,  which  has  rehearing 
denied  in  19  Ky.  L.  Rep.  1765,  44 
S.  W.  389,  628,  45  S.  W.  65;  Attor- 
ney General  v.  Galway,  1  Molloy, 
95;  Allen  v.  Harris,  4  Lea  (Tenn.) 
190. 

The  continuance  of  an  applica- 
tion for  a  receiver,  made  in  vaca- 
tion, is  no  bar  to  an  application 
11  Rec— 125 


in  term  time.  McCaskill  v.  War- 
ren, 58  Ga.  286. 

A  receiver  of  a  corporation  will 
not  be  appointed  on  a  second  ap- 
plication on  proof  concerning  its 
insolvency,  which  might  have 
been  offered  on  the  previous  appli- 
cation. Ft.  Wayne  Electric  Corp. 
V.  Franklin  Electric  Light  Co.,  57 
N.  J.  Eq.  7,  41  Atl.  217. 

An  application  for  appointment 
in  a  suit  that  has  been  dismissed 
is  not  a  bar  to  a  second  applica- 
tion in  another  suit  subsequently 
brought.  Anderson  v.  Powell,  44 
Iowa  20. 

9  Bank  of  Wooster  v.  Spencer, 
Clarke  Ch.  (N.  Y.)  386;  South  Nor- 
folk Land  Co.  v.  Tebault  (Va.),  98 
S.  E.  679. 

10  Sheldon  v.  Parker,  66  Neb. 
610,  634,  92  N.  W.  923,  95  N.  W. 
1015;  Shulte  v.  Hoffman,  18  Tex. 
678. 

11  Ball  V.  Marske,  202  III.  31,  66 
N.  E.  845;  affirming  100  111.  App. 
398. 

After  decree  and  upon  motion 
a  receiver  may  be  appointed  where 
the  case  is  urgent.  Cooke  v. 
Gwyn,  3  Atk.  690;  Schreiber  v. 
Carey,  48  Wis.  208,  4  N.  W.  124; 
Re  Bywaler's  Estate,  1  Jur.  N.  S. 
227;  Bowman  v.  Bell,  14  Sim.  392; 
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§737.    Disqualification  of  Judge  to  Preside  in  Receivership 
Case. 

The  same  general  rules  as  apply  to  all  cases  equally 
apply  in  respect  to  the  disqualification  of  the  presiding 
judge  to  appoint  a  receiver  or  preside  during  the  course 
of   the   receivership   proceedings.^      The   circumstances 


Thomas  v.  Davies,  11  Beav.  29; 
Merrill  v.  Elam.  2  Tenn.  Ch.  513; 
Hutton  V.  Lockridge,  27  W.  Va. 
428;  Beard  v.  Arbuckle,  19  W.  Va. 
145;  Astor  v.  Turner,  11  Paige 
(N.  Y.)  436,  43  Am.  Dec.  766; 
Wright  V.  Vernon,  3  Drew  112; 
Moran  v.  Johnston,  26  Gratt  (Va.) 
108;  Connelly  v.  Dickson,  76  Ind. 
440;  Brinkman  v.  Ritzinger,  82 
Ind.  258;  Clyburn  v.  Reynolds,  31 
S.  C.  91;  Shannon  v.  Hanks,  88 
Va.  338,  13  S.  E.  437;  Haas  v.  Chi- 
cago Bldg.  Soc,  89  111.  498;  Ad- 
kins  V.  Edwards,  83  Va.  316,  2 
S.   E.  439. 

In  England  after  a  judgment  for 
foreclosure  absolute  a  receiver  will 
not  be  appointed.  Wills  v.  Luff, 
L.  R.  38  Ch.  Div.  197,  57  L.  J.  Ch. 
563. 

When  a  mortgagor  has  a  right 
of  possession  of  mortgage  prem- 
ises until  the  expiration  of  the 
statutory  period  of  redemption  a 
receiver  of  the  crops  grown  on  the 
premises  should  not  be  appointed. 
White  V.  Griggs,  54  Iowa  650,  7 
N.  W.  125;  Paine  v.  McElroy,  73 
Iowa  81,  34  N.  W.  615. 

Upon  the  appointment  of  a  re- 
ceiver in  a  creditor's  suit,  the  de- 
fendant is  not  entitled  to  the  rents 
and  profits  of  his  real  estate  dur- 
ing the  time  allowed  for  a  re- 
demption from  a  sale  on  execu- 
tion, but  they  go  to  the  receiver 
immediately.  Farnham  v.  Camp- 
bell, 10  Paige  (N.  Y.)  598. 


Where  a  receiver  is  asked  for 
after  decree  there  must  be  a 
strong  case  made  out.  Adair  v. 
Wright,  16  Iowa  385,  and  see  Haas 
v.  Chicago  Bldg.  Soc,  89  111.  498. 

And  after  decree  a  receiver  may 
be  appointed  though  not  prayed 
for  in  the  bill.  Shannon  v.  Hanks, 
88  Va.  338,  13  S.  E.  437. 

The  court  will  appoint  a  re- 
ceiver, pendente  lite,  upon  a  show- 
ing, after  trial  and  before  entry 
of  decree,  that  the  property  is  de- 
teriorating in  value  and  that  large 
expense  is  being  incurred  in  main- 
taining and  repairing  the  prop- 
erty; and  in  such  case  will  order 
a  sale  of  the  property,  and  after 
a  confirmation  of  the  sale  require 
the  receiver  to  pay  the  amount  in 
his  hands  to  the  plaintiff.  Toby 
V.  Oregon  Pacific  R.  Co.,  98  Cal. 
490,   33   Pac.    550. 

A  receiver  may  be  appointed 
after  the  rendition  of  a  decree 
where  occurrences  arise  which 
threaten  the  effectiveness  of  such 
decree.  Chicago  &  S.  E.  R.  Co.  v. 
St.  Clair,  144  Ind.  371,  42  N.  E.  225. 

After  judgment  and  before  the 
motion  for  a  new  trial  the  court 
may  appoint  a  receiver  if  the  de- 
fendant is  insolvent  and  is  in 
receipt  of  large  sums  from  the 
premises.  Whitney  v.  Buckman. 
26  Cal.  447. 

1  Dodd  V.  Kelly,  107  Miss.  471, 
65  So.  561. 
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under  which  a  judge  would  be  disqualified  to  act  in  such 
a  proceeding  is  a  matter  to  be  determined  by  the  statutes 
of  the  particular  state,  and  resort  must  be  had  to  such 
statutes  to  determine  whether  the  particular  facts  and 
circumstances  disqualify  the  regular  judge  from  acting 
in  the  matter.-  And  where  the  regular  judge  is  disquali- 
fied or  unable  to  act,  a  special  judge,  where  authorized  by 
the  statute  may  be  called  in  by  consent  of  the  parties.^ 

§  738.     Evidence  To  Be  Produced  at  Hearing  for  Appointment. 

The  nature  and  condition  of  the  pleadings  naturally  de- 
termine what  evidence,  if  any,  is  necessary  to  be  pro- 
duced at  the  hearing  of  the  application  for  the  appoint- 
ment of  a  receiver.  Before  answer,  the  matter  is,  as  we 
have  seen,  determined  by  the  bill  or  complaint  itself 
or  in  connection  wdth  affidavits  produced  by  the  plaintiff. 
The  sufficiency  of  the  bill  may  be  supplemented  by  affi- 
davits or  oral  testimony.^  Where  the  bill  is  fully  met  bjr 
the  answer,  it  is  necessary  for  the  plaintiff  to  produce 
further  proof  showing  the  necessity  for  the  appointment.- 
The  court  may  take  judicial  notice  of  all  the  proceedings 
in  the  case.^  The  court  will  require  the  necessity  for  the 
appointment  to  be  clearly  established  on  the  hearing.^ 

-'Davis    Colliery    Co.    v.    Charle-  129  Am.  St.  Rep.  439,  70  Atl.  418; 

voix  Sugar  Co.,  155  Mich.  228,  118  Waters-Pierce  Oil  Co.  v.  State,  48 

N.  W.  929.  Tex.  Civ.  147,  105  S.  W.  851. 

3  Pottlitzer  v.  Citizens  Trust  Co.,  4  Ft.   Payne   Furnace  Co.   v.   Ft. 

60  Ind.  App.  45,  108  N.  E.  36.  Payne  Coal,  etc.,  Co.,  96  Ala.  472, 

1  Naylor  v.  Sidener,  106  Ind.  179,  477,  38  Am.  St.  Rep.  109,  11  So. 
6  N.  E.  345.  439;    State  v.  Farmers',   etc.,   Ins. 

2  Crombie  v.  Order  of  Solon,  157  Co.,  90  Neb.  664,  Ann.  Cas.  1913B, 
Pa.  588,  27  Atl.  710;  Simmons  v.  643,  134  N.  W.  284;  Brent  v.  B.  E. 
Henderson,  1  Freem.  Ch.  (Miss.)  Brister  Saw  Mill  Co.,  103  Miss. 
493;  Suit  v.  A.  Hochstetter  Oil  Co.,  876,  Ann.  Cas.  1915B,  576,  43  L.  R. 
63  W.  Va.  317,  61  S.  E.  307;  Wil-  A.  (N.  S.)  720,  60  So.  1018;  Dudley 
son  v.  Maddox,  46  W.  Va.  641,  33  v.  Piatt,  70  Miso.  Rep.  322,  127 
S.  E.  775;    Freer  v.  Davis,   52  W.  N.  Y.  Supp.  154. 

Va.    35,   94    Am.    St.    Rep.   910,    43  A  receiver  pendente  lite  should 

S.  E.  172.  only   be  appointed  upon   a   stron.? 

3  Baker  v.  Baker,   108   Md.   2G9,      showing  that  such  officer  is  nee- 
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Under  the  earlier  practice  in  this  country  and  in  Eng- 
land the  matter  of  appointment  was  referred  to  a  master 
in  chancery  who  was  directed  to  hear  the  application,  and 
make  a  recommendation  as  to  tlie  propriety  of  granting 
the  same  as  well  as  the  proper  persons  to  be  appointed.^ 
The  burden  is  upon  the  applicant  of  presenting  facts 
sufficient  to  disclose  to  the  court  the  necessity  for  the 
appointment."  The  facts  may  be  shown  by  affidavits,  oral 
testimony  and  exhibits^ 


essary  to  preserve  the  property 
in  controversy  pending  an  adjust- 
ment of  the  ultimate  rights  of  the 
parties.  Brown  v.  Erb-Harper- 
Rigney  Co.,  48  Mont.  17,  133  Pac. 
G91. 

5  Re  Eagle  Iron  Works,  8  Paige 
(N.  Y.)  385;  Wynne  v.  Lord  New- 
horough,  15  Ves.  Jr.  283;  Tharpe 
V.  Tharpe,  12  Ves.  Jr.  317;  Wil- 
kins  V.  Williams.  3  Ves.  Jr.  588; 
Anon.  3  Ves.  Jr.  515;  Garland  v. 
Garland,  2  Ves.  Jr.  137;  Thomas  v. 
Ba.vf'kin,  1  Ves.  Jr.  452;  Creuze  v. 
London,  2  Prov.  C.  C.  253.  And 
when  the  master  on  due  investi- 
gation has  made  his  recommenda- 
tion, the  court  requires  strong 
ground  to  interfere  therewith.  Re 
Eagle  Iron  Works,  ante;  Tharpe  v. 
Tharpe,  ante. 

If  by  an  order  of  court  the  mat- 
ter of  appointment  is  referred  to 
a  master,  and  on  the  coming  in 
of  his  report  recommending  an 
appointment,  an  order  of  appoint- 
ment is  made,  the  first  order  is 
regarded  as  being  the  date  from 
which  the  receiver's  rights  are  to 
be  determined.  Rutter  v.  Tallis, 
5  Sandf.  (N.  Y.)  610. 

0  Montana  Ranches  Co.  v.  Dolan, 
53  Mont.  397,  164  Pac.  306;  Mur- 
phy V.  Utah  Min.,  Mill  &  Transp. 
Co.,  114  Me.  184,  95  Atl.  887;  Gra- 


ham V.  McAdoo,  135  Ky.  677,  123 
S.  W.  260;  Grays  Harbor  Commer- 
cial Co.  v.  Fifer,  97  Wash.  380,  166 
Pac.  770. 

In  People  v.  Oriental  Bank,  124 
App.  Div.  741,  109  N.  Y.  Supp.  509, 
the  court  said:  "Before  a  court 
is  justified  in  appointing  a  re- 
ceiver, the  facts  upon  which  such 
relief  is  granted  must  be  proved 
by  competent  legal  evidence  (Piatt 
V.  Elias,  101  App.  Div.  518,  523,  91 
N.  Y.  Supp.  1079).  This  require- 
ment is  not  met  by  a  verified  com- 
plaint alone,  although  the  alle- 
gations are  positively  made  (Kie- 
ley  V.  Barron,  etc.,  Co.,  87  App. 
Div.  317,  84  N.  Y.  Supp.  306) ;  and 
especially  is  this  true  when  the 
allegations  of  the  complaint  are 
upon  information  and  belief,  or 
such  as  can  come  only  from  infor- 
mation (Weber  v.  Wallerstein,  111 
App.  Div.  700,  97  N.  Y.  Supp.  852)." 

That  a  bank  was  placed  in  the 
hands  of  a  receiver  on  November 
7th  is  no  proof  of  its  condition  on 
the  preceding  24th  of  October. 
Milmo  Nat.  Bank  v.  Cobbs  (Tex. 
Civ.  App.),  128  S.  W.  151. 

T  A  certified  transcript  from  the 
tax  digest  of  a  county  was  ad- 
missible in  evidence  on  the  ques- 
tion of  insolvency  in  proceedings 
for  the  appointment  of  a  receiver, 
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§  739.     Abatement   of   Action   and  Receivership   on   Account 
Alien  Enemy  Litigants. 

A  fund  belonging  to  an  alien  enemy  is  subject  to  ap- 
propriation by  the  government  during  the  pendency  of  the 
war  and  for  that  reason  a  court  having  control  of  such  a 
fund  will  withhold  it  during  the  war  from  such  alien 
enemy.^  Consequently  an  alien  enemy,  resident  in  the 
enemy's  country,  can  not  during  the  war  prosecute  an 
action  in  the  courts  of  this  country  and  especially  so 
under  the  Trading  with  the  Enemy  Act.-  But  a  suit 
which  is  pending  which  was  commenced  before  the  plain- 
tiff became  an  alien  enemy  will  not  be  dismissed  but  may 
be  suspended  during  the  pendency  of  the  war,  save  under 
exceptional  circumstances,  as  for  example,  where  com- 
merce is  continued  between  the  nations  at  war  or  where 
it  is  shown  that  the  alien  enemy  is  only  a  nominal  plain- 
tiff or  the  co-plaintiff  of  a  non-belligerent  who  is  a  sub- 
stantial plaintiff,  or  a  denizen  or  inhabitant  of  the  United 
States.^     But   the   alien   property   custodian   appointed 

without  producing  the  original  tax  United  States,  8  Cranch  (U.S.)  110, 

returns  made  by  the  taxpayer,  or  112,  3  L.  Ed.  504,  505;  In  re  Bang's 

a  certified  copy  thereof,  or  the  tax  Estate    (In    re    Kelly),    101    Misc. 

digest.       McMillan     v.     Savannah  Rep.    495,    167    N.    Y.    Supp.    256 

Guano  Co.,  133  Ga.  760,   66   S.  E.  (money   in   hands   of  an   adminis- 

943.  trator  of  an  estate  belonging  to  an 

It  is  not  an  abuse  of  discretion  alien  enemy), 
for  the  court  on  motion  for  the  2  Rothbarth  v.  Herzfeld,  179 
appointment  of  a  receiver  pen-  App.  Div.  865,  167  N.  Y.  Supp. 
dente  lite,  to  refuse  to  hear  affi-  199;  Stumpf  v.  A.  Schreiber  Brew- 
davits  presented  after  the  expira-  ing  Co.,  242  Fed.  80. 
tion  of  ample  time  limited  by  such  3  Plettenberg,  Holthaus  &  Co.  v. 
court  in  which  such  affidavits  I.  J.  Kalmon  &  Co.,  241  Fed.  605; 
might  have  been  presented.  Farm-  Stumpf  v.  A.  Schreiber  Brewing 
ers'  Nat.  Bank  v.  Backus,  64  Minn.  Co.,  242  Fed.  80;  Actien  Gesell- 
43,  66  N.  W.  5;  Forest  Oil  Co.  v.  schaft  fiir  Anilin  Fabrifation  in 
Wilson  (Tex.  Civ.),  178  S.  W.  626;  Berlin  and  Mersey  Chem.  Works, 
Naylor  v.  Sidener,  106  Ind.  179,  6  Ltd.,  v.  Levinstein,  Ltd.  [1915], 
N.  E.  345.  W.  X.  85;    Porter  v.  Fteudenberg 

1  Fairfax    v.    Hunter,    7    Cranch  [1915],      1      King's      Bench      857; 

(U.S.)  603,  3  L.  Ed.  453;  Brown  v.  Speidel    v.    N.    Barstow    Co.,    243 
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under  the  Trading  with  the  Enemy  Act  may  intervene 
in  an  action  by  an  alien  enemy  and  continue  its  prosecu- 
tion.^ A  suit  has  been  permitted  to  be  maintained  by  a 
resident  subject  of  an  enemy  country.^  A  suit  may  be 
maintained  against  an  alien  enemy  during  hostilities. '^ 
In  one  notable  case  a  suit  was  commenced  by  two  alien 
enemy  directors,  who  represented  an  enemy  corporation, 
which  owned  all  of  the  stock  of  a  domestic  corporation. 
A  sales  company  of  this  country  had  two  representatives, 
who  were  citizens,  upon  the  board  of  directors.  The  suit 
was  to  oust  the  two  citizen  directors  and  to  have  a  re- 
ceiver appointed.  An  amended  bill  omitted  the  request 
for  a  receiver  but  the  defendants  then  applied  for  a  re- 
ceiver upon  the  ground  that  the  corporation  had  no  board 
of  directors  competent  to  act.  The  court  appointed  a 
receiver  who  was  declared  to  be  an  equity  receiver  and 
directed  to  act  as  such  until  a  competent  board  of  direc- 
tors was  elected,  and  for  the  purpose  of  not  only  pro- 
tecting the  alien  interests  in  the  corporation,  but  pre- 
venting its  transfer  from  this  country  to  an  alien  enemy. '^ 


Fed.  621:  Taylor  v.  Albion  Lum- 
ber Co.,  176  Cal.  347,  L.  R.  A. 
1918B,  185,  168  Pac.  348. 

The  court  will  protect  the 
rights  of  absent  alien  enemies 
during  the  pendency  of  the  war. 
The  Kaiser  Wilhelm  II,  246  Fed. 
786,   159   C.   C.   A.   88. 

■i  Nord  Deutsche  Ins.  Co.  of 
Hamburg,  Germany,  v.  John  L. 
Dudley,  Jr.,  Co.,  169  N.  Y.  Supp. 
303. 

5  Arndt-Ober  v.  Metropolitan 
Opera  Co.,  182  App.  Div.  513,  169 
N.   Y.   Supp.   944. 

c  Watts,  Watts  &  Co.  v.  Unione 
Austriaca,  etc.,  224  Fed.  188,  192 
(affirmed  in  229  Fed.  136.  143 
C.  C.  A.  412). 

See,  also,  De  Jarnette  v.  De 
Giverville,   56   Mo.   440;    McVeigh 


V.  United  States,  11  Wall.  259,  20 
L.  Ed.  80. 

But  if  the  enemy  defendant  suc- 
ceeds in  the  action  the  court  will 
suspend  his  right  to  issue  execu- 
tion. Robinson  &  Co.  v.  Conti- 
nental Ins.  Co.  [1915],  1  K.  B.  155. 

7  Posselt  V.  D'Espard,  87  N.  J. 
Eq.   574,   101   Atl.   178. 

A  corporation  will  be  regarded 
as  of  enemy  character  only  when 
its  agents  or  persons  in  de  facto 
control  are  resident  in  the  enemy 
country,  are  adhering  to  the  en- 
emy or  taking  instructions  from  or 
acting  under  the  control  of  the 
enemies.  Fritz  Schulz  Jr.,  Co.  v. 
Raines  &  Co.,  100  Misc.  Rep.  697, 
166   N.   Y.   Supp.   567. 

In  this  connection  see  Bank  of 
United     States     v.     Deveaux,     5 
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§  740.     The  Order  Appointing  Receiver  and  Its  Effect, 

An  order  appointing  a  receiver  is  a  final  decree  not- 
withstanding that  it  reserves  to  the  court  the  power  to 
give  further  directions  to  the  receiver.^  The  recital  of 
jurisdictional  facts  in  the  order  of  appointment  is  prima 
facie  evidence  of  their  existence.-  Where  all  of  the  de- 
fendants are  in  the  same  position  respecting  the  prop- 
erty in  litigation,  a  receiver  should  not  be  appointed  as 
to  any  less  than  all  of  them.^  An  interlocutory  order  ap- 
pointing a  receiver  is  superseded  by  a  judgment  in  the 
cause  itself.^  An  order  appointing  a  receiver  should 
contain  a  finding  of  such  facts  as  warrant  the  making 
of  the  order. ^  The  order  generally  contains  clauses  en- 
joining all  persons  and  especially  creditors  from  bring- 
ing actions  against  the  owner  of  the  receivership  prop- 


Cranch  (U.  S.)  61,  3  L.  Ed.  38; 
Lindenberger  Cold  Storage,  etc., 
Co.  V.  J.  Lindenberger,  Inc.,  235 
Fed.  542. 

As  to  the  effect  of  corporations 
controlled  by  enemy  stockholders, 
see:  Amorduct  Mfg.  Co.  v.  Deb- 
ries  &  Co.,  84  L.  J.  (K.  B.)  586, 
112  L.  T.  131;  Rubber  Co.  v. 
Damiler  Co.,  C.  A.  (1915),  1  K.  B. 
893;  Damiler  Co.  v.  The  Conti- 
nental Tyre  &  Rubber  Co.  [1916], 
2  A.  C.  307;  In  re  Hilehes  ex  parte 
Muhesa  Rubber  Plantations,  Ltd. 
[1917],  1  K.  B.  48,  115  L.  T.  490. 

A  receiver  has  been  appointed 
upon  the  dissolution  of  a  partner- 
ship between  a  subject  and  an 
alien  enemy.  Ex  parte  Bouss- 
macher,  13  Yes.  71;  Mercedes 
Damiler  Motor  Co.  v.  Maudsley 
Motor  Co.  (1915),  31  T.  L.  R.  178 
(1915),  W.  N.  54. 

But  a  receiver  has  been  refused 
at  the  instance  of  the  agent  of  an 
alien  enemy.  Maxwell  v.  Grun- 
hert  C.  A.,  31  T.  R.  R.  79. 


1  Winthrop  Iron  Co.  v.  Meeker, 
109  U.  S.  180,  27  L.  Ed.  898,  3 
Sup.  Ct.  111. 

See,  also,  Chapter  XXIX  on 
Appeals. 

The  death  of  the  owner  of  the 
receivership  property  will  not 
abate  the  receivership  suit.  Sagi- 
naw County  Sav.  Bank  v.  DufReld, 
157  Mich.  522,  122  N.  W.  186,  133 
Am.  St.  Rep.  354. 

-'  Starr  v.  Bankers  Union  of  the 
World,  81  Neb.  377,  129  Am.  St. 
Rep.  684,  116  N.  W.  61. 

3  Pearce  v.  Elwell,  116  N.  C.  595, 
21  S.  E.  305. 

4  Brewster  v.  F.  G.  Brewster  Co., 
145  App.  Div.  812,  130  N.  Y.  Supp. 
654. 

•"i  Reliance  Lumber  Co.  v.  Brown, 
4  Ind.  App.  92,  30  N.  E.  625;  Turn- 
bull  v.  Prentiss  Lumber  Co.,  55 
Mich.  387.  397,  21  N.  W.  375; 
Morey  v.  Grant,  48  Mich.  326,  12 
N.  W.  202. 
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erty  or  in  any  manner  interfering  with  the  possession  of 
the  receiver.''  Although  the  order  appointing  a  receiver 
should  be  in  direct  language,  if  it  is  clear  from  tlie  lan- 
guage used  that  the  court  intended  to  appoint  a  receiver 
it  will  be  regarded  as  sufficient  since  it  is  the  substance 
rather  than  the  mere  form  of  the  order  which  should  be 
considered.'^ 

The  property  over  which  a  receiver  is  appointed  must 
be  described  with  sufficient  certainty  but  it  is  sufficient  in 
such  cases  to  mention,  generally,  all  the  property  of  the 
party  whose  property  is  placed  in  the  hands  of  a  receiver 
inasmuch  as  the  receiver  justifies  and  defends  his  pos- 
session by  showing  title  in  the  person  under  whom  he 
claims.  Of  course,  when  a  litigation  concerns  some  spe- 
cific property,  it  is  proper,  in  appointing  the  receiver, 
to  specifically  describe  the  property  in  the  order. ^ 


6  American  Steel  Foundries  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  231 
Fed.  1003  (contains  copy  of  form 
of  order) ;  In  re  Simonds  Furnace 
Co.,  30  Misc.  Rep.  209,  61  N.  Y. 
Supp.  974. 

An  order  appointing  a  receiver 
is  in  effect  an  injunction. 
Schleehts  Appeal,  60  Pa.   St.   172. 

7  Cook  V.  Terry,  19  Cal.  App. 
765,  127  Pac.  816. 

8  Havemeyer  v.  Superior  Court, 
84  Cal.  327,  18  Am.  St.  Rep.  192, 
10  L.  R.  A.  627,  24  Pac.  121. 

The  order  making  the  appoint- 
ment should  be  specific  as  to  the 
property  intended  to  be  em- 
braced in  the  receivership.  This 
is  necessary  in  order  that  the  re- 
ceiver may  be  protected,  and  as 
notice  to  third  p?«Jrties.  Crow  v. 
Wood,  13  Beav.  'J  71;  O'Mahoney 
V.  Belmont,  62  N.  Y.  133. 

A  description  r '  general  terms 
of  all  the  debtors  personal  and 
real  prip'.rty  't  '  efficient.     Chau- 


tauqua Co.  Bank  v.  White,  6  N.  Y. 
(2  Selden)  236,  57  Am.  Dec.  442. 

Courts  are  sometimes  enabled 
to  reach  property  of  a  defendant 
in  a  foreign  jurisdiction  by  in- 
junction where  the  owner  of  such 
property  is  a  resident  and  sub- 
ject to  the  jurisdiction  of  the 
court  and  amenable  to  its  orders. 
Mitchell  V.  Bunch,  2  Paige  (N.  Y.) 
606,  22  Am.  Dec.  669;  Roberdeau 
V.  Rous,  1  Atk.  544;  Booth  v. 
Clark,  58  U.  S.  (17  How.)  322,  15 
L.  Ed.  164;  St.  Joseph  &  D.  C.  R. 
Co.  v.  Smith,  19  Kan.  225;  Mere- 
dith Village  Sav.  Bank  v.  Simp- 
son, 22  Kan.  414.  See  Young  v. 
Clapp,  147  111.  176,  32  N.  E.  187, 
35  N.  E.  372;  Hoyt  v.  Thompson, 
5  N.  Y.  320;  Hoyt  v.  Thompson,  19 
N.  Y.  207;  Willitts  v.  Waite,  25 
N.  Y.  577. 

The  order  should  be  definite  as 
to  the  property  included  in  the 
receivership.  Where  the  re- 
ceivership   was    for    property    de- 
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To  the  extent  that  an  order  for  the  appointment  of  a 
receiver  purports  to  place  property  which  is  not  the  sub- 
ject matter  of  the  litigation,  in  his  hands,  it  is  in  excess 
of  the  jurisdiction  of  the  court  and  void.^  The  order  of 
appointment  usually  defines  the  general  duties  of  the 
receiver  and  may  contain  specific  directions  in  respect  to 
performing  contracts  of  the  defendant  owner,  continu- 
ing the  business  or  other  things  necessary  to  be  done  in 
order  to  preserve  the  receivership  property.^"    The  order 


scribed  in  a  mortgage  and  the 
mortgage  after  detailing  certain 
personal  property  contained  a 
clause  "and  all  that  goes  with  the 
livery  business  connected  with 
the  Charles  L.  Hollar  barn,"  it 
was  held  not  to  include  outstand- 
ing accounts  or  bills  receivable, 
the  court  saying: 

"The  doctrine  of  noscitur  a 
sociis,  applicable  to  this  clause, 
precludes  any  such  construction 
and  limits  all  things  intended  to 
be  included  in  this  omnibus  clause 
to  things  and  chattels  similar  in 
some  respects  to  the  other  things 
and  chattels  specifically  described 
and  relating  to  and  used  in  the 
livery  business.  Appellant  had  no 
authority  as  receiver  to  collect 
these  accounts,  and  when  he  ac- 
cepted them  from  respondent  for 
collection  he  did  so  in  a  private 
capacity,  and  was,  therefore, 
liable  for  the  amounts  collected 
thereon."  Bates  v.  Price,  30 
Idaho  521,  166  Pac.  261. 

In  Painter  v.  Painter,  138  Cal. 
231,  94  Am.  St.  Rep.  47,  71  Pac.  90, 
the  form  of  the  order  authorizing 
the  receiver  to  take  possession 
was  for  the  receiver  "to  take  im- 
mediate possession  of  all  the 
books,  papers,  vouchers,  securi- 
ties,  and   of   all    the   property   of 


every  nature  and  kind  belonging 
to  the  firm  of  Painter  &  Co.,  and 
thereafter  to  hold,  manage,  and 
control  the  business  and  property 
of  said  firm  .  .  .  and  gen- 
erally to  do  such  acts  respecting 
the  property  as  the  court  may 
from  time  to  time  authorize,  and 
finally  to  dispose  of  the  same  as 
the  court  shall  direct." 

9  Kreling  v.  Kreling,  118  Cal. 
421,   50   Pac.   549. 

See,  also,  Wormser  v.  Mer- 
chants' Nat.  Bank,  49  Ark.  117,  4 
S.  W.  198;  Noyes  v.  Rich,  52  Me. 
115;  Suit  v.  A.  Hochstetter  Oil 
Co.,  63  W.  Va.  317,  61  S.  E.  307. 

The  right  of  supervision  by  the 
courts  will  not  be  exercised  over  a 
foreign  corporation  where  the  lo- 
cation of  its  officers,  property,  and 
accounts  is  without  the  state, 
and  the  orders  and  decrees  of  the 
courts  can  not,  as  a  consequence, 
be  enforced.  Sauerbrunn  v.  Hart- 
ford Life  Ins.  Co.,  220  N.  Y.  363, 
115  N.  E.  1001;  Eberhard  v.  North- 
western Mut.  Life  Ins.  Co.  (D.  C), 
210   Fed.   520. 

10  Haines  v.  Buckeye  Wheel  Co., 
224  Fed.  289,  139  C.  C.  A.  525 
(order  contains  directions  to  con- 
tinue the  business) ;  Jacob  v. 
Uncle  Sam  Planting  &  Mfg.  Co.. 
144    La.    1006,    81    So.    604    (direc- 
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of  appointment  may  contain  directions  respecting  the 
payment  of  preferred  claims  against  the  receivership,^^ 
or  the  borrowing  of  money  and  issuing  of  certificates  of 
indebtedness  therefor/-  but  where  the  order  of  appoint- 
ment contains  such  administrative  directions,  it  nuist  be 
seen  that  the  facts  justifying  such  directions  are  before 
the  court  in  a  proper  way  for  consideration.  The  court 
may  by  a  later  order  extend  the  receivership  to  cover 
property  not  covered  by  the  original  order,^^  and  the 
court  may  substitute  another  person  as  receiver  in  the 
place  and  stead  of  a  previous  receiver  and  refer  to  such 
original  order  of  appointment  as  containing  the  powers 
of  the  receivers. ^^  An  order  of  appointment  which  is 
void  can  not  be  validated  by  a  )iuiic  pro  tunc  order,^°  nor 
by  a  supplemental  petition  after  judgment  where  the 
previous  pleadings  were  insufficient.^'^  Nor  can  tlie 
grounds  of  the  appointment  be  changed  by  a  motion  to 


lions  to  operate  a  plantation) ; 
Rickman  v.  Rickman,  180  Mich,  224, 
Ann.  Cas.  1915C,  1237,  146  N.  W. 
609  (directing  completion  of  cer- 
tain contracts). 

United  States  Fidelity  &  Guar- 
anty Co.  V.  First  Nat.  Bank,  239 
Fed.  227,  152  C.  C.  A.  215  (author- 
izing execution  of  redelivery  bond 
in  a  state  court  to  obtain  the  re- 
lease of  attached  property  of  the 
estate). 

It  Gregg  V.  Metropolitan  Trust 
Co.,  197  U.  S.  183,  49  L.  Ed.  717, 
25   Sup.  Ct.  415. 

12  Jacob  V.  Uncle  Sam  Planting 
&  Mfg.  Co.,  144  La.  1006,  81  So. 
604. 

13  Bankers'  Trust  Co.  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  251  Fed. 
789,   164  C.   C.  A.   23. 

14  Hume  V.  City  of  New  York, 
2rf5  Fed.  488. 

15  Davis  Colliery  Co.  v.  Charle- 


voix Sugar  Co.,  155  Mich.  228,  US 
N.  W.  929. 

10  Pearson  v.  Levy  Carpet  Co., 
137  La.  223,  68  So.  421. 

Where  an  order  appointing  a  re- 
ceiver is  void,  an  order  directing 
a  writ  of  assistance  to  place  him 
in  possession  of  property  of  the 
defendant  is  also  void  for  want  of 
jurisdiction.  State  ex  rel.  Ridgely 
V.  Superior  Court,  86  Wash.  584, 
150  Pac.  1153. 

Where  the  order  appointing  a 
receiver  is  void,  everything  done 
in  the  alleged  receivership  is  void 
and  can  be  impeached  even  in  a 
collateral  proceeding.  Jones  v. 
Schaff  Bros.  Co.,  187  Mo.  App.  597, 
174  S.  W.  177. 

A  void  order  of  appointment 
may  be  attacked  even  though  the 
party  failed  to  appear  in  the  pro- 
ceeding. Albritton  v.  Lott-Black- 
shear  Com.mission  Co.,  107  Ala. 
541,   52    So.    653. 
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that  effect  where  the  pleadings  and  proof  did  not  show 
the  grounds  mentioned  in  the  motion. ^"^  But  a  mere  mis- 
prision may  be  corrected  by  the  court. ^^  The  place  where 
the  order  may  be  issued  and  whether  at  chambers  and 
the  like  is  a  matter  regulated  by  the  statutes  of  the  par- 
ticular jurisdiction.^^  The  court  may  for  good  cause 
modify  or  vacate  its  order  of  appointment,-*^  and  it  may 
make  ex  parte  orders  advising  the  receiver  in  respect  to 
the  receivership.-^ 

§  741.     Interlocutory  Proceedings  in  the  Receivership. 

After  the  appointment  of  the  receiver,  the  proceedings 
in  the  main  suit  in  so  far  as  they  are  affected  by  the  re- 
ceivership and  the  powers,  duties  and  actions  of  the  re- 
ceiver, form  such  a  large  body  of  the  procedure  of  a 
receivership  suit  that  the  law  on  those  subjects  has  been 
treated  in  chapters  devoted  entirely  to  the  particular 
topic,  such  as  the  issuance  of  Eeceiver's  Certificates,^  the 
Mode  of  Accounting,-  the  Fees  and  Expenses  of  the  Re- 
ceivership,^ Sales  and  Reorganizations  of  Receivership 
Property,^  the  Taxation  of  Property  under  Receiver- 
ship,^ the  Jurisdiction  and  Conflict  of  Different  Courts,^ 
Receivership  Bonds,'  Interference  With  the  Possession  of 
the  Receiver  and  His  Criminal  Responsibility,^  the  Rc- 

iTKarst  V.  Black  Diamond  45,  113  Pac.  874;  Wiencke  v. 
Range  Co.,  82  N.  J.  Eq.  231,  88  Bibby,  15  Cal.  App.  50,  113  Pec. 
Atl.  692.  ^1Q\   Pulver  v.  Commercial  Secur- 

IS  Schmidt   V.   Johnson,    1G6    111.  '^^    <^°-    (Seserstrom    Piano    Mfg. 

Co.),  135  Minn.  286,  160  N.  W.  781. 

App.  622,  623.  _^^  Harrigan  v.  Gilchrist,  121  Wis. 

19  Real  Estate  Associates  v.  Sii-  j27  99  N  W  909 

perior    Court,    60    Cal.     223;     Ex-  i  Chapter  XIX. 

change    Nat.    Bank    v.    Northern  ^  Chapter  XX           / 

Idaho  Pine  Lumber  Co.,  24  Idaho  3  Chapter  XXI. 

671,    135    Pac.    747;    State    ex   rel.  4  Chapter  XXII. 

American   Bankers'   Assur.   Co.  v.  5  Chapter  XXIII. 

McQuillin,  260  Mo.   164,  168  S.  W.  fi  Chapter  XXIV. 

924.  7  Chapter  XXVI. 

I'o  Bibby  v.  Dieter,  15  Cal.  App.  8  Chapter  XXVII. 
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moval  and  Discharge  of  the  Receiver  and  Its  Effects,^ 
and  the  Subject  of  Appeals/*^  and  the  gathering  of 
forms^^  useful  in  receivership  proceedings. 

5.    Removal  of  Cause  to  Federal  Court. 

§  742.     Removal  of  Main  Cause  of  Action  to  Federal  Court. 

In  so  far  as  the  cause  of  action  to  which  the  receiver- 
ship is  ancillary  is  removable  to  the  federal  court,  if 
commenced  in  a  state  court,  it  is  governed  by  the  same 
rules  applicable  to  all  cases  subject  to  such  removal.^ 
The  consideration  of  the  rules  applicable  to  such  re- 
moval are  foreign  to  the  scope  of  this  work.  Suffice  to 
say  that  the  right  of  removal  from  the  state  courts  to 
the  federal  courts  is  purely  statutory.-  The  jurisdic- 
tion of  the  courts  of  the  United  States  is  limited.  The 
limits  within  which  jurisdiction  may  be  conferred  on 
them  by  law  is  fixed  by  the  federal  constitution.^  On 
removal  of  the  cause  to  the  federal  court,  the  latter  court 
will  determine  for  itself  whether  jurisdiction  has  been 
acquired,^  and  it  will,  if  it  decides  that  a  receiver  had 
been  improperly  appointed  by  the  state  court,  vacate  the 
order  of  appointment.^  A  receiver  appointed  by  a  state 
court  wdll  continue  as  receiver  after  removal  of  the  cause 
until  he  is  either  confirmed  or  discharged  by  the  federal 
court  which  may  require  him  to  account  to  it.^ 


9  Chapter  XXVIII. 

10  Chapter  XXIX. 

11  Chapter  XXX. 

1  People  of  State  of  New  York 
V.  Bleecker  St.  &  F.  F.  R.  Co., 
178  Fed.  156;  Jeffery  v.  Osborne, 
145  Wis.  351,  129  N.  W.  931. 

2  Little  York  Gold,  etc.,  Co.  v. 
Keyes,  96  U.  S.  199,  24  L.  Ed.  656; 
Winnemans  v.  Edgington,  27  Fed. 
324;  Phoenix  Ins.  Co.  v.  Pechner, 
95  U.  S.  183,  24  L.  Ed.  427. 

3  Olds    Wagon   Works   v.   Bene- 


dict, 67  Fed.  1,  14  C.  C.  A.  285; 
United  States  v.  Hudson,  7  Cranch 
(U.  S.)  32,  3  L.  Ed.  259;  Sheldon 
V.  Sill,  8  How.  (U.  S.)  441,  12 
L.  Ed.  1147. 

4  Hudson  Nav.  Co.  v.  Murray, 
236   Fed.   419. 

5  Fayette  Title  &  Trust  Co.  v. 
Maryland  P.  &  W.  V.  Telephone 
&  Telegraph  Co.,  180  Fed.  928; 
McHenry  v.  New  York  P.  &  O.  R. 
Co.,  25  Fed.  114. 

c  Hinckley  v.  Oilman  C.  &  S.  R. 
Co.,  100  U.  S.  153,  25  L.  Ed.  591. 
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§  743.     Removal  of  Suit  by  or  Against  a  Receiver. 

Where  a  party  sues  or  is  sued  in  a  representative 
capacity  liis  personal  citizenship  generally  controls  the 
question  of  jurisdiction,  as  far  as  dependent  upon  citizen- 
ship, regardless  of  the  citizenship  of  the  beneficiaries 
whom  he  represents,  and  this  rule  is  applicable  to  re- 
ceivers.^ Where,  however,  there  are  two  joint  receivers, 
one  a  resident  and  the  other  a  non-resident,  the  ques- 
tion of  removability  depends  upon  whether  the  contro- 
versj''  is  a  separable  one  or  not.  If  it  is  not  a  separable 
controversy  and  both  are  indispensable  parties  to  the 
action,  the  suit  is  not  removable  at  the  instance  of  the 
non-resident  receiver.^  But  suits  by  or  against  receivers 
are  removable  upon  a  showing  of  diversity  of  citizenship,^ 
or  that  the  case  is  one  under  the  laws  of  the  United 
States,'*  where  the  amount  in  controversy  is  such  as  re- 
quired by  the  statute.  The  mere  fact  that  litigants  are 
receivers  appointed  by  a  federal  court  does  not  make  a 
suit  against  them  one  involving  a  federal  question  within 

1  City  of  New  Orleans  v.  Whit-  held  to  embrace  separable  contro- 

ney,  138  U.  S.  595,  34  L.  Ed.  1102,  versies  between  the  plaintiff  and 

11   Sup.   Ct.  428;    Cross  v.   Evans,  the    several    defendants.      Calder- 

86  Fed.  1,  29  C.  C.  A.  523;    Bris-  head  v.  Downing,  103  Fed.  27. 
enden    v.    Chamberlain,    53    Fed.  3  Porter  v.  F.  M.  Davies  &  Co., 

307;      New     Orleans     v.      Gaines  223    Fed.    465,    140    C.    C.    A.    11; 

Adm'r,    138   U.   S.    595,   34    L.    Ed.  Pliable    Shoe    Co.    v.    Bryant,    81 

1102,    11    Sup.    Ct.    428;    Davis    v.  Fed.  521,  522. 

Lathrop,  12  Fed.  353,  20  Blatchf.  4  Texas   &   Pac.   R.   Co.   v.   Cox, 

397;    American  Nat.  Bank   v.   Na-  145   U.    S.   593,  36    L.    Ed.   829,   12 

tional   Benefit,    etc.,    Co.,    70    Fed.  Suii.    Ct.    905;    Bailey   v.    Mosher, 

420.  95    Fed.    223;    Hallam    v.    Tilling- 

!-■  Wrightsville  Hardware  Co.  v.  hast.  75  Fed.  849;  Follett  v.  Til- 
Hardware  &  "SVoodenware  Mfg.  linghast,  82  Fed.  241;  Ray  v. 
Co.,  180  Fed.  586.  Peirce,    81    Fed.    881;     Pitkin    v. 

A  suit  by  the  receiver  of  a  cor-  Cowen,   91    Fed.    599. 
poration,    against    several    stock-  But  see:    Carpenter  v.  Northern 

holders,  to  recover  a  several  judg-  Pac.  R.  Co.,  75  Fed.  850;   Sullivan 

ment  against  each  of  them  for  the  v.  Barnard,  81  Fed.  886;    Shinney 

amount  of  an  assessment  to   pay  v.  North   American   Savings  L.   & 

the    debts    of   the    corporation,    is  B.  Co.,  97  Fed.  9. 
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the  removal  statute."  If  the  litigation  against  a  federal 
receiver  in  a  state  court  is  of  such  a  character  as  to  be 
ancillary  to  the  receivership,  it  is  removable  to  the  fed- 
eral court,  regardless  of  citizenship,  nature  of  contro- 
versy or  amount  involved,"  but  if  it  is  a  matter  purely 
ancillary  to  a  state  court  receivership,  the  state  court  is 
likewise  entitled  to  retain  jurisdiction  of  the  matter.'^ 
If,  however,  an  action  by  the  receiver  of  a  state  court 
against  a  non-resident  defendant  is  not  ancillary  to  the 
receivership  suit,  it  is  removable  where  the  proper  requi- 
sites for  removal  are  shown. "^  Where  the  right  to  remove 
a  case  from  a  state  to  the  federal  court  is  doubtful,  the 
doubt  is  resolved  in  favor  of  removal.*^  The  fact  that  no 
consent  had  been  obtained  to  sue  federal  receivers  or 


o  Dale  V.  Smith,  182  Fed.  360, 
construing  Act  Aug.  13,  1888,  c. 
S66,  25  Stat.  433  U.  S.  Comp.  St. 
1901,   p.   508. 

Tlie  Removal  of  Causes  Act  of 
March  3,  1887  (24  Stat,  at  Large 
554),  Aug.  13,  1888,  c.  886  (25  Stat, 
at  Large  436),  provides: 

"That  the  receiver  or  manager 
of  any  property  appointed  by  any 
court  of  the  United  States  may  be 
sued  with  respect  of  any  act  or 
transaction  of  his  in  carrying  on 
the  business  connected  v^'ith  such 
property,  vv^ithout  the  previous 
leave  of  the  court  in  which  such 
receiver  or  manager  was  ap- 
pointed; but  such  suit  shall  be 
subject  to  the  general  equity  jur- 
isdiction of  the  court  in  which 
such  receiver  or  manager  was  ap- 
pointed so  far  as  the  same  shall 
be  necessary  to  the  ends  of  jus- 
tice." 

Rural  Home  Telephone  Co.  v. 
Powers,  175  Fed.  986. 

The  order  of  a  federal  court  ap- 
pointing a  receiver  is  not  the 
equivalent  of  a  law  of  the  United 


States.  Pope  v.  Louisville  N.  A. 
&  C.  R.  Co.,  173  U.  S.  573,  43 
L.  Ed.  814,  19  Sup.  Ct.  500,  509; 
Gableman  v.  Peoria  D.  &  E.  R. 
Co.,  179  U.  S.  335,  45  L.  Ed.  220, 
21   Sup.  Ct.  171. 

0  Davis  V.  Gray,  16  Wall.  203,  21 
L.  Ed.  447;  Rouse  v.  Letcher,  15G 
U.  S.  47,  39  L.  Ed.  341,  15  Sup.  Ct. 
266;  Rouse  v.  Hornsby,  161  U.  S. 
588,  40  L.  Ed.  817,  16  Sup.  Ct.  610; 
Sullivan  v.  Barnard,  81  Fed.  886; 
Carpenter  v.  Northern  Pac.  R.  Co., 
75  Fed.  850;  White  v.  Ewing,  159 
U.  S.  36,  40  L.  Ed.  67,  15  Sup.  Ct. 
1018;  Pitkin  v.  Cowen,  91  Fed. 
599;  Winters  v.  Drake,  102  Fed. 
545;  State  of  Washington  v. 
Northern  Pac.  R.  Co.,  75  Fed.  333. 

See,  also,  sections  706  et  seq. 
as  to  litigation  in  state  and  fed- 
eral courts  of  an  ancillary  char- 
acter. 

T  See   section   709,   ante. 

8  Porter  v.  F.  M.  Davies  &  Co., 
223  Fed.  465,  140  C.  C.  A.  11. 

9  Wrightsville  Hardware  Co.  v. 
Hardware  &  Woodenware  Mfg. 
Co.,  180  Fed.  586. 
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that  the  suit  Avas  prematurely  brought  is  no  ground  for 
removal. ^*^  Where  a  suit  is  not  removable,  it  does  not 
iDecome  so  by  the  appointment  of  a  federal  receiver  even 
where  he  might  otherwise  have  obtained  a  removal. ^^ 
The  assignee  of  a  federal  receiver  does  not  fall  heir  to 
his  right  of  removal.^-  If  the  suit  brought  against  a  re- 
ceiver in  a  state  court  is  one  triable  by  a  jury  in  the 
state  court,  it  may  be  so  tried  after  removal.  ^^  If  the 
•court  after  removal  to  the  federal  court  determines  that 
it  was  improperly  removed,  it  may  remand  it  to  the  state 
«ourt.^^  A  state  court,  however,  is  not  bound  to  surrender 
its  jurisdiction  upon  a  petition  for  removal  unless  the 
petition,  upon  its  face,  shows  such  right  of  transfer.^^ 
The  right  of  removal  depends  upon  the  case  disclosed  by 
the  pleadings  when  the  petition  for  removal  is  filed. ^'^ 

6.    General  Procedure  of  Suits  by  or  Against  Receiver. 

%  744.     General  Nature  of  Such  Suits  and  Right  to  Maintain 
Them. 

The  power  of  a  receiver  to  sue  under  the  direction  of 
the  court  is  a  necessary  incident  to  the  proper  perform- 
ance of  his  duties,  especially  in  respect  to  reducing  the 
property  of  the  receivership  to  possession.  His  right  to 
sue  is  limited  to  the  right  of  the  person  or  corporation 
over  whose  property  he  is  appointed,  if  no  receiver  had 

10  People  V.  Bleecker  St.  &  F.  I'^Amory  v.  Amory,  95  U.  S.  186, 
F.  R.  Co.,  178  Fed.  156.                          24  L.  Ed.  428;  Gregory  v.  Hartley, 

11  Wichita  Nat.  Bank  v.  Smith,  ^^^  U.  S.  742,  28  L.  Ed.  1150.  5 
72  Fed.  568,  19  C.  C.  A.  42;  Speck-  ^"1^-  ^^-  "^3=  Stone  v.  State  of 
hart  V.  German  Nat.  Bank,  98  Fed.  South  Carolina,  117  U.  S.  430,  29 
151,  38  C.  C.  A.  682.  "-.  Ed.  962,  6  Sup.  Ct.  799;  South- 
ern Pac.  Co.  V.  Block,  84  Tex.  21, 
19  S.  W.  300;  Andrews  v.  Rice 
(Tex.  Civ.),  198  S.  W.  666. 

i.-.Vany  v.   Receiver  of  Toledo,  k;  Wilson  v.  Oswego  Township, 

*tc..   Ry.   Co.,  67   Fed.   379.  151  u.  S.  66,  38  L.  Ed.  70,  14  Sup. 

uGableman  v.   Peoria   D.  &   E.  Ct.    259;    Barney    v.    Latham,    103 

R.   Co.,    179   U.    S.    335,    45    L.    Ed.  U.  S.  205,  26  L.  Ed.  514;   Andrews 

220,  21  Sup.  Ct.  171.  V.  Rice  (Tex.  Civ.),  198  S.  W.  666. 


12  Reed  v.  Northern  Pac.  R.  Co., 
86  Fed.  817. 
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been  appointed  excejjt  in  those  instances  where,  as  a 
representative  of  the  creditors,  he  may  avoid  illegal  and 
fraudulent  acts  of  the  party  whom  he  succeeds  which 
the  party  might  be  estopped  from  doing.^     The  receiver 


1  Curtis  V.  Leavitt,  15  N.  Y.  9; 
Leavitt  v.  Yates,  4  Edw.  Ch.  (N. 
Y.)  134;  Jacobs  v.  Turpin,  83  lU. 
424;  Litchfield  Banli  v.  Peck,  29 
Conn.  384;  Eastern  Bank  v.  Cap- 
ion,  22  Conn.  639;  Stokes  v.  New 
Jersey  Pottery  Co.,  46  N.  J.  L.  237; 
Tuckerman  v.  Brown,  33  N.  Y. 
297,  88  Am.  Dec.  386;  Atty.  Gen. 
V.  North  American  L.  Ins.  Co.,  82 
N.  Y.  172;  Whittlesey  v.  Delaney, 
73  N.  Y.  571;  Pittsburg  Carbon 
Co.  V.  McMillin,  119  N.  Y.  46,  7 
L.  R.  A.  46,  23  N.  E.  530;  Williams 
V.  Babcock,  25  Barb.  (N.  Y.)  109; 
Curtis  V.  Mcllhenny,  5  Jones,  Eq. 
(58  N.  C.)  290;  Coope  v.  Bowles, 
28  How.  Pr.  (N.  Y.)  10;  Falken- 
bach  V.  Patterson,  43  Ohio  St.  359, 
1  N.  E.  757;  Wardle  v.  Hudson,  96 
Mich.  432,  55  N.  W.  992;  State  v. 
Sullivan,  120  Ind.  197,  21  N.  E. 
1093,  22  N.  E.  325. 

As  a  rule  the  power  of  the  re- 
ceiver to  sue  is  limited  to  the 
rights  of  the  person  or  corporation 
over  whose  property  he  is  re- 
ceiver, and  has  no  power  or  au- 
thority beyond  what  such  person 
or  corporation  could  have  exer- 
cised had  the  receivership  not 
been  granted,  for,  as  we  have 
seen,  the  appointment  does  not 
change  the  relation  of  the  parties 
or  increase  or  diminish  the  rights 
of  any  of  them.  Wallace  v.  Milli- 
gan,  110  Ind.  498,  11  N.  E.  599; 
La  FoUett  v.  Aiken,  36  Ind.  1; 
Casserly  v.  Witherbee,  119  N.  Y. 
522,  23  N.  E.  1000;  Republic  L. 
Ins.  Co.  V.  Swigert,  135  111.  150, 
12    L.    R.    A.    328,    25    N.    E.    680. 


See  Billings  v.  Robinson,  94  N.  Y. 
415;  Coope  v.  Bowles,  42  Barb. 
(N.  Y.)   87. 

To  the  above  rule  there  are  the 
following  general  exceptions:  (a) 
Where  the  receiver  by  force  of 
some  statute  is  made  the  repre- 
sentative of  the  creditors;  (b) 
Where  the  act  complained  of  and 
which  is  sought  to  be  avoided  by 
the  receiver  is  ultra  vires  and  not 
binding  on  the  corporation;  (c) 
Where  the  receiver  is  appointed 
in  a  proceeding  carried  on  by 
creditors,  usually  supplementary 
to  execution,  in  which  the  re- 
ceiver is  the  representative  of  the 
creditors  alone  and  for  the  secur- 
ing of  whose  claims  he  is  ap- 
pointed. Republic  L.  Ins.  Co.  v. 
Swigert,  135  111.  150,  12  L.  R.  A. 
328,  25  N.  E.  680;  Hyde  v.  Lynde, 
4  N.  Y.  387.  And  see  Porter  v. 
Williams,  9  N.  Y.  142,  59  Am.  Dec. 
519;  Curtis  v.  Leavitt,  15  N.  Y.  44; 
Alexander  v.  Relfe,  74  Mo.  495; 
Farnsworth  v.  Wood,  91  N.  Y.  308; 
Coope  V.  Bowles,  42  Barb.  (N.  Y.) 
87;  Piscahaqua  F.  &  M.  Ins.  Co.  v. 
Hill,  60  Me.  178;  Waterhouse  v. 
Jamieson,  2  Pat.  H.  L.  (Sc.)  1812; 
Re  Duckworth,  L.  R.  2  Ch.  App. 
Cas.  577;  Leifchild's  Case,  L.  R.  1 
Eq.   231. 

In  the  following  cases  the  re- 
ceiver was  held  to  represent  cred- 
itors as  well  as  the  company: 
Upton  V.  Tribilcock,  91  U.  S.  45, 
23  L.  Ed.  203;  Sawyer  v.  Hoag,  84 
U.  S.  610,  21  L.  Ed.  731;  Coving- 
ton Drawbridge  Co.  v.  Shepherd, 
62  U.  S.   (21  How.)   112,  IG  L.  Ed. 
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must,  however,  confine  himself  to  the  remedies  created 
by  law.  His  suit  is  legal  or  equitable,  according  to  the 
subject  matter,  and  his  rights  when  in  court  are  precisely 


38;  Stokes  v.  New  Jersey  Pot- 
tery Co.,  46  N.  J.  L.  237;  National 
Trust  Co.  V.  Miller,  33  N.  J.  Eq. 
155;  Powers  v.  Hamilton  Paper 
Co.,  60  Wis.  23,  18  N.  W.  20; 
Alexander  v.  Relfe,  74  Mo.  495; 
Atty.  Gen.  v.  Guardian  Mut.  L. 
Ins.  Co.,  77  N.  Y.  272;  Whittlesey 
V.  Delaney,  73  N.  Y.  571;  Dane  v. 
Young,  61  Me.  160;  Eyton  v.  Den- 
bigh, R.  &  C.  R.  Co.,  L.  R.  6  Eq. 
488.  But  most  of  these  cases,  so 
far  as  they  relate  to  the  receiver's 
power  to  sue,  are  based  upon 
statutes. 

A  receiver  of  a  corporation  has 
a  right  to  redeem  from  a  fore- 
closure sale  of  its  property  in  the 
same  manner  as  the  corporation 
would  have  had  if  no  receiver 
had  been  appointed.  Casserly  v. 
Witherbee,  119  N.  Y.  522,  23  N.  E. 
1000.  In  supplementary  proceed- 
ings see:  Porter  v.  Williams,  9 
N.  Y.  142,  59  Am.  Dec.  519;  Os- 
borne V.  Moss,  7  Johns.  (N.  Y.) 
161,  5  Am.  Dec.  252;  Jackson  v. 
Garnsey,  16  Johns.  (N.  Y.)  184; 
Jackson  v.  Cadwell,  1  Cow.  (N. 
Y.)  622;  Leach  v.  Kelsey,  7  Barb. 
(N.  Y.)  466;  Jewett  v.  Palmer,  7 
.lohns.  Ch.  (N.  Y.)  65,  11  Am.  Dec. 
401;  Padgett  v.  Lawrence,  10 
Paige  (N.  Y.)  170,  40  Am.  Dec. 
232;  De  Mott  v.  Starkey,  3  Barb. 
Ch.  (N.  Y.)  403.  In  fraudulent  or 
illegal  acts  of  corporations  see: 
Leavitt  v.  Palmer,  3  N.  Y.  19,  51 
Am.  Dec.  333;  Brouwer  v.  Hill.  1 
Sandf.  629;  Hyde  v.  Lynde,  4  N.  Y. 
392.  In  Whittlesey  v.  Delaney,  73 
N.  Y.  571;  Gillet  v.  Moody,  3  N. 
II  Rec— 126 


Y.  479;  Bate  v.  Graham,  11  N.  Y. 
237;  Talmage  v.  Pell,  7  N.  Y.  328; 
Hackley  v.  Draper,  60  N.  Y.  88; 
Tracy  v.  First  Nat.  Bank,  37  N. 
Y.  523. 

The  court  say  in  Atty.  Gen.  v. 
Guardian  Mut.  L.  Ins.  Co.,  77  N. 
Y.  272:  "It  is  the  settled  doctrine 
that  the  receiver  of  an  insolvent 
corporation  represents  not  only 
the  corporation  but  also  creditors 
and  stockholders,  and  that  in  his 
character  as  trustee  for  the  latter 
he  may  disaffirm  and  maintain  an 
action  as  receiver  to  set  aside  il- 
legal or  fraudulent  transfers  of 
the  property  of  the  corporation 
made  by  its  agents  or  officers,  or 
to  recover  its  funds  or  securities 
invested  or  misapplied. 

In  an  action  supplementary  to 
execution  the  receiver  is  not  in  a 
position  as  representing  the  debt- 
or to  impeach  a  completed  sale  of 
the  debtor  on  the  ground  that  it 
is  fraudulent  as  to  creditors,  and 
as  a  representative  of  the  judg- 
ment creditors  he  can  only  im- 
peach such  sale  by  an  action  in- 
stituted by  him  for  such  purpose. 
Brown  v.  Gilmore,  16  How.  Pr. 
(N.  Y.)  527. 

A  receiver  has  no  right  to  in- 
terfere with  a  suit  pending  at  the 
time  of  his  appointment,  without 
an  order  of  court  so  directing  him. 
Gadsden  v.  Whaley,  14  S.  C.  210: 
Tracy  v.  First  Nat.  Bank,  37  N.  Y. 
523. 

But  the  court  may,  on  a  sum- 
mary application,  direct  the  suit 
to  be  continued  in  the  name  of 
the  receiver,  or  in  the  name  of  the 
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those  of  any  other  person.    He  is  favored  as  to  posses- 
sion but  not  otherwise.- 


corporation,  on  its  giving  security 
for  costs.  Talmage  v.  Pell,  9 
Paige   (N.  Y.)   410. 

The  receiver  may  move  to  set 
aside  a  judgment  rendered  against 
the  receivership  defendant  prior 
to  the  receivership.  Kubie  v. 
Miller  Bros.  &  Co.,  31  Misc.  Rep. 
460,  64  N.  Y.  Supp.  448. 

The  rights  of  the  receiver  in 
respect  to  litigation  are  subject  to 
the  same  conditions  and  limita- 
tions. Bell  V.  Shibley,  33  Barb. 
(N.  Y.)  610;  Williams  v.  Babcock, 
25  Barb.  (N.  Y.)  109;  Thomas  v. 
Whallon,  31  Barb.  (N.  Y.)  172; 
Wardle  v.  Hudson,  96  Mich.  432, 
55  N.  W.  992;  Litchfield  v.  Peck, 
29  Conn.  384;  State  v.  Sullivan, 
120  Ind.  197,  21  N.  E.  1093,  22 
N.  E.  325. 

The  rights  of  action  such  as 
might  have  been  maintained  by 
the  person  over  whose  estate  he 
is  appointed  are  equally  available 
to  the  receiver.  Curtis  v.  Mcll- 
henny,  5  Jones,  Eq.  (58  N.  C.)  290; 
Falkenbach  v.  Patterson,  43  Ohio 
St.  359,  1  N.  E.  757;  Coope  v. 
Bowles,  28  How.  Pr.  (N.  Y.)  10; 
Davis  v.  Ladoga  Creamery  Co., 
128  Ind.  222,  27  N.  E.  494;  Free- 
man v.  Winchester,  10  Smedes  & 
M.  (18  Miss.)  577;  New  Bruns- 
wick State  Bank  v.  First  Nat. 
Bank,  34  N.  J.  Eq.  450. 

■2  Receiver  must  sue  at  law  if 
legal  remedy  is  adequate.  Robin- 
son V.  Mutual  Reserve  Life  Ins. 
Co.,  175  Fed.  629. 

Equity  has  jurisdiction  of  a  bill 
by  a  receiver  to  hold  directors  of 
a  bank  liable  for  losses  caused  by 
their    allowing    illegal    loans    and 


declaring  improper  dividends.  Em- 
erson v.  Gaither,  103  Md.  564,  7 
Ann.  Cas.  1114,  8  L.  R.  A.  (N.  S.) 
738,  64  Atl.  26. 

In  Harland  v.  Bankers'  &  M. 
Teleg.  Co.,  32  Fed.  305,  it  is  held 
that  a  receiver  appointed  in  a  fore- 
closure proceeding  can  not  main- 
tain a  bill  for  an  accounting  for 
damages  suffered  by  the  mort- 
gagor, growing  out  of  a  breach  of 
contract  to  construct  certain  lines 
of  telegraph.  Equity  will  not  en- 
tertain a  bill  to  try  title  to  prop- 
erty in  the  possession  of  one 
claiming  adversely,  though  the 
complainant  seeks  relief  in  the 
nature  of  removing  clouds  upon 
title. 

In  Tyler  v.  Hamilton,  62  Fed. 
187,  a  receiver  of  a  corporation 
in  a  foreclosure  proceeding  was 
held  not  competent  to  contest  the 
validity  of  leases  executed  by  a 
corporation  to  a  director  thereof. 
In  such  case  he  is  not  a  repre- 
sentative of  the  creditors  and  in 
equity  not  entitled  to  maintain  the 
suit  against  the  lessee's  rights. 

In  Caldwell  v.  McWhorter,  84 
Ky.  130,  a  receiver  was  held  not 
to  have  power  even  under  the 
order  of  court  to  bring  an  action 
involving  the  title  to  real  estate 
against  third  parties,  or  to  sub- 
mit a  controversy  with  third  par- 
ties, concerning  title  to  real  es- 
tate, and,  without  the  consent  of 
the  real  parties,  bind  them  by  the 
judgment  which  may  be  rendered. 

In  Conley  v.  Deere,  7  Lea 
(Tenn.)  274,  an  action  was  brought 
by  the  receiver  to  recover  posses- 
sion of  certain  goods  and  it  was 
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In  proceedings  by  a  receiver  against  a  stranger  to  the 
action  in  which  he  was  appointed,  he  must  conform  to 
the  requirements  of  the  law  applicable  in  the  same  man- 
ner as  any  other  litigant.  He  must  commence  his  action 
by  the  same  process  that  others  are  required  to  resort 
to  and  must  comply  with  the  conditions  imposed  upon 
other  persons  seeking  similar  relief.^  If,  however,  a 
stranger  claiming  property  covered  by  the  receivership 
intervenes  in  the  receivership  and  submits  his  rights  to 
that  court  for  adjudication,  he  can  not  afterwards  com- 
plain.^ 

Unless  a  suit  is  against  a  receiver  for  some  personal 
act  outside  of  his  duties  as  a  receiver,  suits  against  him 
are  not  personal  but  official  in  character.  Consequently 
suits  may  be  maintained  against  a  receiver  upon  a  cause 
of  action  arising  under  his  predecessor  in  office.^    A  re- 


held  that  replevin  in  a  common 
law  court  against  the  party  having 
in  fact  a  superior  right  to  the 
possession  of  the  property  could 
not  be  maintained.  This  decision 
was  based  on  the  ground  that  a 
court  of  law'  should  not  be  called 
upon  to  assert  and  indicate  the 
dignity  and  jurisdiction  of  the 
court  of  chancery  in  an  action 
of  replevin.  In  a  word,  the  chan- 
cery court  having  jurisdiction 
should  exercise  such  jurisdiction 
if  a  proper  case  existed. 

A  rule  to  show  cause  should  not 
be  substituted  for  an  action  at 
law  by  receivers  to  collect  a  debt 
due  the  corporation  at  the  time 
of  their  appointment.  Price  v. 
Horrigan  Contracting  Co.  (Del. 
Ch.),  95  Atl.  345;  Bien  v.  Robin- 
son, Receiver  of  Haight  &  FVeese 
Co.,  208  U.  S.  423,  52  L.  Ed.  556, 
28  Sup.  Ct.  379  (same  case  in 
Circuit  Court,  Bowker  v.  Haight 
<£:  Freese  Co.,  146  Fed.  257). 


But  see  Receiver  of  State  Bank 
v.  First  National  Bank  of  Plain- 
field,   34   N.  J.   Eq.   450. 

3  Cherry  v.  Western  Washing- 
ton, etc.,  Co.,  11  Wash.  586,  40 
Pac.  136. 

The  bond  of  a  receiver  of  an 
insolvent  corporation  having  been 
filed  in  time  may  be  approved  by 
the  court  nunc  pro  tunc.  Hamil- 
ton V.  Simon,  178  Fed.  130. 

In  a  suit  brought  by  a  receiver 
it  is  no  defense  that  he  has  not 
filed  a  bond,  where  the  decree 
of  appointment  does  not  make  the 
giving  of  such  bond  a  condition 
to  his  appointment.  Wilson  v. 
Welch,  157  Mass.  77,  31  X.  E.  712. 

■i  State  ex  rel.  Parsons  Min.  Co. 
V.  McClure,  17  X.  M.  694,  Ann.  Cas. 
1915B,  1110,  133  Pac.  1063,  47  L. 
R.  A.  (N.  S.)  744.  (He  is  not  en- 
titled to  a  writ  of  prohibition  in 
such  a  case.) 

r.  McXulta  v.  Lochridge,  141  U. 
S.  327,  35  L.  Ed.  796,  12  Sup.  Ct. 
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ceiver  can  not  be  sued  for  official  acts  after  his  discharge 
by  the  court  appointing  him.*'  In  general,  a  receiver  may, 
and  it  is  his  duty,  to  defend  on  all  legal  grounds  where 
the  action  may  result  in  a  judgment  against  funds  or 
property  in  his  possession,  and  as  a  rule  all  defenses  that 
might  have  been  available  had  a  receiver  not  been  ap- 
pointed, are  available  to  him  in  his  official  capacity.'^ 

The  court  may  in  its  discretion  allow  a  claimant  of 
property  of  the  receivership  to  replevin  it  or  seek  a 
remedy  in  the  receivership  court  where  the  receiver  is  in 
possession.^  The  proper  practice  in  case  of  suit  on  a  tort 
is  to  do  so  by  an  independent  action  rather  than  by  pro- 
ceedings in  the  receivership  matter.^ 

The  filing  in  the  receivership  of  a  petition  for  a  de- 
duction of  the  purchase  price  at  a  receiver's  sale  is  not 


11;  state  of  South  Carolina  v. 
Port  Royal  &  A.  Ry.  Co.,  84  Fed.  67. 

Laches  can  not  be  urged  be- 
cause of  a  failure  to  sue  to  re- 
cover property  acquired  by  a  re- 
ceiver who  acquired  a  secret  trust 
in  property  sold  by  him  where 
knowledge  was  not  brought  home 
to  the  proper  parties  to  act  on 
its  behalf.  Baker  v.  Schofield, 
243  U.  S.  114,  61  L.  Ed.  626,  37 
Sup.  Ct.  333. 

This  right  to  sue  a  receiver  for 
the  acts  of  his  predecessor  has 
been  held  not  to  extend  to  a  case 
where  the  receiver  sued  has 
charge  of  but  a  small  part  of  the 
property  that  was  under  the  con- 
trol of  his  predecessor.  Jones  v. 
Schlapback,  81  Fed.  274. 

6  Archambeau  v.  Piatt,  173  Mass. 
249,  53  N.  E.  816. 

Where  a  suit  is  brought  against 
a  receiver,  and  then  he  resigns, 
the  suit  may  be  prosecuted  to 
final  judgment  and  appeal,  against 


his  successor,  in  the  name  of  the 
original  defendant,  under  the  code 
of  Indiana.  Wolfe  v.  Peirce,  23 
Ind.  App.  591,  55  N.  E.  872. 

T  Davis  V.  Duncan,  19  Fed.  477; 
McEvers  v.  Lawrence,  Hoffm.  Ch. 
(N.  Y.)   172. 

s  Pacific  Coast  Pipe  Co.  v.  Con- 
rad City  Water  Co.,  237  Fed.  673: 
McNeal  Machinery  Co.  v.  Empire 
Brick  &  Gas  Co.,  85  Kan.  277,  116 
Pac.  501. 

9  Palys  V.  Jewett,  32  N.  J.  Eq. 
302;  Vasele  v.  Grant  Street,  etc., 
Co.,  16  Wash.  602,  48  Pac.  249. 

But  in  the  absence  of  objection 
by  either  party,  a  court  of  equity 
which  has  appointed  a  receiver 
may  entertain  a  petition  to  ascer- 
tain the  damages  for  which  the 
property  is  liable  because  of  the 
receiver's  tort,  and  no  constitu- 
tional right  to  trial  by  jury  is 
thereby  interfered  with.  Shedd  v. 
Seefeld,  230  111.  118,  120  Am.  St. 
Rep.  269,  13  L.  R.  A.  (N.  S.)  709, 
82  N.  E.  580. 
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the  commencenieiit  of  a  suit  in  the  sense  that  its  pendency 
may  be  urged  against  a  suit  by  the  receiver  under  the 
direction  of  the  court  upon  the  purchase  money  notes  and 
the  mortgage  given  to  secure  them.^*'  The  venue  of  suits 
by  or  against  receiver  is  governed  by  the  general  statu- 
tory provisions  -relative  to  the  subject/^  but  it  may  be 
said  that  generally  a  receiver  may  be  sued  wherever  the 
receivership  defendant  could  be  sued.^- 

§  745.     What  Receiver  Must  Show  in  Order  to  Maintain  Suit. 

Inasmuch  as  the  receiver  is  the  representative  of  the 
person  or  corporation  whose  estate  he  is  to  administer, 
and,  as  a  rule,  has  no  powers  or  rights  beyond  his  prin- 
cipal, it  follows  (a)  that  in  order  to  recover  he  must 
allege  and  show  a  right  of  action  on  the  part  of  such 
person  or  corporation,^  and  in  addition  he  must  allege 


10  Van  Cleef  v.  Britton,  45  Ind. 
App.  388,  90  N.  E.  1034. 

11  Mitchell  V.  Hancock  (Tex. 
Civ.),  196  S.  W.  694;  Roaring 
Springs  Independent  School  Dist. 
V.  McAbee  (Tex.  Civ.),  187  S.  W. 
431;  Commonwealth  Bonding,  etc., 
Co.  V.  Bowles  (Tex.  Civ.),  192  S. 
W.  611. 

ii-'Ball  V.  Mabry,  91  Ga.  781,  18 
S.  E.   64. 

1  Manlove  v.  Burger,  38  Ind.  211; 
Manlove  v.  Naylor,  38  Ind.  424; 
Billings  V.  Robinson,  94  N.  Y.  415. 

To  enable  the  receiver  of  a  banK 
to  maintain  in  behalf  of  its  claim- 
ants an  action  against  the  stock- 
holders for  contribution,  in  which 
losses  by  official  mismanagement 
are  alleged  as  a  specific  ground 
for  enforcing  such  liability,  it 
must  appear  from  a  judicial  de- 
termination that  there  has  been 
a  loss  thus  occasioned  in  the  cap- 
ital stock  and   that  the   directors 


are  unable  to  make  good  the  loss. 
Hewett  V.  Adams,  50  Me.  271. 

In  order  for  the  receiver  to  re- 
cover an  assessment  upon  a  pre- 
mium insurance  note  he  must 
show  the  time  covered  by  the 
policy  for  which  the  note  was 
given,  and  that  the  losses  for 
which  the  assessment  was  made 
occurred  during  the  existence  of 
the  policy.  Embree  v.  Shideler,  36 
Ind.  423.  In  making  the  assess- 
ment the  receiver's  authority  de- 
pends not  upon  the  order  of  court 
but  upon  the  existence  of  the 
facts  rendering  an  assessment 
necessary.  The  promise  of  the 
assured  is  to  pay  upon  certain 
conditions  and  the  existence  of 
those  conditions  must  be  shown 
by  the  party  seeking  to  enforce 
the  contract.     Id. 

Where  there  is  no  averment  in 
the  complaint,  and  therefore  no 
foundation   laid   for   the    ina-oduc- 
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and  show  (b)  the  time  and  mode  of  his  appointment;^ 
and  (c)  that  he  has  filed  the  bond  required  by  the  order 
of  appointment,  where  it  is  made  a  condition  precedent 
to  his  taking  possession  that  he  shall  give  bond.  Mere 
irregularity  in  giving  bond  will  not  invalidate  the  pro- 
ceedings, however ;  it  is  only  where  there  is  no  attempt  to 
give  bond,  or  absence  of  proof  on  that  subject.^  A  decree 
of  court  appointing  a  receiver  to  collect  partnership  debts 
is  of  itself  sufficient  authority  to  authorize  a  suit  by  the 
receiver  against  a  debtor  of  the  partnership,  and  in  such 
case  a  certified  copy  of  the  entry  of  appointment  is,  all 
that  is  required.^  It  must  be  alleged  (d)  that  the  receiver 
had  leave  of  court  to  bring  suit.^ 


tion  of  evidence  of  the  liabilities 
of  the  company  and  there  was  no 
proof  of  the  existence  of  any  lia- 
bilities for  the  payment  of  which 
an  assessment  was  necessary,  the 
plaintiff  can  not  recover.  Id. 
Thomas  v.  Whallon,  31  Barb.  (N. 
Y.)  172;  Savage  v.  Medbury,  19 
N.  Y.  32.  The  complaint  must 
show  a  right  of  action  in  the  re- 
ceiver. Garver  v.  Kent,  70  Ind. 
428;  Manlove  v.  Naw,  39  Ind.  289. 
2  Dayton  v.  Connah,  18  How.  Pr. 
(N.  Y.)  326.  It  is  not  sufficient  to 
allege  "having  been  duly  ap- 
pointed receiver  of,"  etc.,  and 
"bringing  this  suit  by  order  of  the 
supreme  court";  it  is  not  neces- 
sary, however,  to  set  out  the 
grounds  on  which  the  appointment 
was  based.  Hottenstein  v.  Con- 
rad, 9  Kan.  435.  See,  also,  Gillet 
V.  Fairchild,  4  Denio  (N.  Y.)  80; 
Bangs  V.  Mcintosh,  23  Barb.  (N. 
Y.)  596;  Hobart  v.  Frost,  5  Duer 
(N.  Y.)  672;  Hulbert  v.  Young,  13 
How.  Pr.  (N.  Y.)  413;  White  v. 
Joy,  13  N.  Y.  83;  White  v.  Low,  7 
Barb.  (N.  Y.)  204.  It  will  not 
answer  for  a  receiver  merely  to 


describe  himself  as  receiver,  or 
aver  that  he  was  duly  appointed. 

3  Hegewisch  v.  Silver,  50  N.  Y. 
St.  Rep.  448,  21  N.  Y.  Supp.  294; 
Re  Christian  Jensen  Co.,  128  N. 
Y.  550,  28  N.  E.  665;  Wilson  v. 
Welch,  157  Mass.  77,  31  N.  E.  712. 

■i  Helme  v.  Littlejohn,  12  La. 
Ann.  298.  A  transcript  of  the  pro- 
ceedings is  not  necessary.  A  cer- 
tified copy  of  the  entry  of  appoint- 
ment established  prima  facie  proof 
that  the  court  had  the  proper  par- 
ties before  it  at  the  time  of  the 
appointment. 

No  special  decree  is  needed  to 
authorize  receivers  of  a  street 
railway,  who  have  express  author- 
ity to  sue  at  law  or  in  equity  for 
the  recovery,  preservation,  or  pro- 
tection of  the  company's  property, 
to  maintain  replevin  for  property 
unlawfully  taken  and  detained. 
Littlefield  v.  Main  Cent.  R.  Co., 
104  Me.  126,  71  Atl.  657. 

5  Davis  V.  Ladoga  Creamery  Co., 
128  Ind.  222,  27  N.  E.  494;  Keen  v. 
Breckenridge,  96  Ind.  69,  602;  Mor- 
iarty  v.  Kent,  71  Ind.  601;  Garver 
V.   Kent,    70   Ind.    428;    Harrell   v. 
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The  general  purpose  of  requiring  the  receiver  to  show 
permission  by  the  court  to  engage  in  litigation  is  to  secure 
an  economical  administration  of  the  estate,  a  speedy  ter- 
mination of  the  receivership  and  a  fair  and  equitable  ad- 
justment of  all  conflicting  rights.  Where  all  conflicting 
interests  are  before  the  receivership  court  a  more  com- 
prehensive and  intelligent  consideration  of  them  is  possi- 
ble. A  much  more  serious  question  along  the  line  of  per- 
mission to  sue  arises  where  the  litigation  is  against  the 


Kent,  71  Ind.  602;  Herron  v. 
Vance,  17  Ind.  595;  Coope  v. 
Bowles,  28  How.  Pr.  (N.  Y.)  10; 
Wynn  v.  Lord  Newborough,  3  Bro. 
C.  C.  88;  Green  v.  Winter,  1  Johns. 
Ch.  (N.  Y.)  60;  Ward  v.  Swift,  6 
Hare  312;  Re  Merritt,  5  Paige  (N. 
Y.)  125;  Merritt  v.  Merritt,  16 
Wend.  (N.  Y.)  405;  Davis  v. 
Snead,  33  Gratt.  (N.  Y.)  705; 
Screven  v.  Clark,  48  Ga.  41; 
Swaby  v.  Dickon,  5  Sim.  629;  Bat- 
tle V.  Davis,  66  X.  C.  252.  See  as 
to  general  authority,  Rockwell  v. 
Merwin,  8  Abb.  Pr.  N.  S.  (N.  Y.) 
330. 

Where  the  authority  of  the 
plaintiff  to  sue  as  receiver,  in  his 
own  name,  is  denied,  it  is  incum- 
bent on  him  to  show  a  valid  ap- 
pointment, by  order  of  the  court, 
vesting  in  him  the  title  to  the 
choses  in  action  of  the  firm  whose 
assets  he  is  attempting  to  collect; 
an  order  "that  A  do  collect  any 
insurance  money  due  to  the  firm 
of  B  as  well  as  all  notes,  accounts, 
and  choses  in  action  due  to  said 
firm;  and  also  that  he  sell  all 
property  belonging  to  the  firm,  ex- 
cept the  real  estate,  and  that  he 
keep  and  hold  the  entire  proceeds 
from  said  sources  until  the  future 
order  of  court;  and  by  like  con- 
sent it  is  ordered  that  the  ques- 


tion of  the  continuance  of  the  tem- 
porary injunction  and  the  appoint- 
ment of  a  receiver  be  continued 
without  prejudice  to  the  next 
term,"  does  not  vest  in  A  the  legal 
title  to  the  assets;  he  is  not  a  re- 
ceiver nor  a  real  party  in  interest, 
and  can  not  maintain  an  action 
in  his  own  name.  Boyd  v.  Royal 
Ins.  Co.,  Ill  N.  C.  372,  16  S.  E. 
389;  Battle  v.  Davis,  66  X.  C.  252; 
Gray  v.  Lewis,  94  X.  C.  396; 
Wynne  v.  Heck,  92  X.  C.  414; 
Abrams  v.  Cureton,  74  N.  C.  523. 
Where  a  statute  provided  that 
"the  receiver  has,  under  the  con- 
trol of  the  court,  power  to  bring 
and  defend  actions,  to  take  and 
keep  possession  of  the  property," 
etc.,  and  the  power  to  appoint  a 
receiver  is  given  "when  there  is 
property  or  a  fund,  the  right  to 
which  is  involved  in  the  action," 
the  receiver  has  no  right  even 
under  the  order  of  the  court  to 
bring  an  action  involving  title  to 
real  estate  against  third  i)arties, 
or  to  submit  a  controversy  con- 
cerning title  to  real  estate  with 
third  parties,  and  thus  bind  the 
real  parties  in  interest  without 
their  consent.  He  can  only  bind 
the  interests  of  such  parties  by 
joining  them  with  him.  Caldwell 
V.  McWhorter,  84  Ky.  130. 
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receiver  as  will  be  seen  from  the  discussion  of  the  sub- 
ject in  the  following  sections. 

§  746.     Court  in  Which  Receiver  May  Be  Sued. 

Where  the  controversy  is  one  arising  out  of  the  admin- 
istration of  the  receivership,  it  is  generally  determined 
by  the  receivership  court. 

Where  it  is  claimed  tliat  the  plaintiff  has  equitable 
rights  which  are  superior  to  the  rights  of  the  receiver 
derived  under  the  order  of  court,  the  court  in  which  the 
receiver  was  appointed  is  the  only  court  that  can  pass 
upon  such  conflicting  rights,  and  it  must  be  in  the  cause 
in  which  the  receiver  was  appointed  and  not  by  an  inde- 
pendent suit.^  But  in  a  case  where  disputed  facts  are 
involved  the  court  may,  on  its  own  motion,  or  on  the 
proper  application  of  the  parties,  permit  a  suit  at  law 
to  be  brought  for  the  purpose  of  determining  and  settling 
the  disputed  facts,  or  direct  the  trial  of  a  feigned  issue 
to  settle  the  facts.-  It  has  been  contended  that  by  reason 
of  the  chancery  court,  in  which  the  receiver  is  appointed, 
drawing  to  itself  all  matters  of  claims  against  the  re- 
ceiver and  compelling  a  trial  of  the  issues  in  that  court, 
it  is,  in  effect,  a  violation  of  the  constitutional  right  of 

1  Porter  v.  Kingman,  126  Mass.  rill,    54    Vt.    200;    Olyphant   v.    St. 

141;   citing  Columbia  Book  Co.  v.  Louis,  Ore.  &  S.  Co.,  28  Fed.  729; 

De    Golyer,    115    Mass.    67;    Atlas  Central  Trust  Co.  v.  Wabash,   St. 

Bank    v.    Nahant    Bank,    2.3    Pick.  L.  &  P.  R.  Co.,  28  Fed.  871;   Olds 

(Mass.)  480;  Wiswall  v.  Sampson,  v.  Tucker,  35  Ohio  St.  581. 
55  U.   S.   (14  How.)    52,  14   L.   Ed.  -•  Barton    v.   Barbour,    104   U.    S, 

322;  Noe  v.  Gibson,  7  Paige  (N.  Y.)  126,  26  L.  Ed.  672;   Wyatt  v.  Ohio 

513;    Andrews  v.    Stanton,    18   111.  &  M.  R.  Co.,  10  111.  App.  289.    This 

App.  163;   Robinson  v.  Atlantic  &  was  a  suit  against  a  railroad  com- 

G.  W.  R.  Co.,  66  Pa.  160;   Russell  pany   over   which   a   receiver   had 

V.  East  Anglian  R.  Co.,  3  Macn.  &  been  appointed.     A   federal  court 

G.  104;    Mechanics'   Nat.  Bank  v.  receiver  may   be  sued   in  a  state 

Landauer,    68   Wis.   44,   31   N.   W.  court.      Southern    Pac.    R.    Co.    v. 

160;    Pacific  R.   Co.   v.   Wade,    91  Maddox,  75  Tex.  300,  12  S.  W.  815; 

Cal.  449,  25  Am.  St.   Rep.  201,  13  St.  Joseph  &  D.  C.  R.  Co.  v.  Smith, 

L.  R.  A.  754,  27  Pac.  768;  Re  Mer-  19  Kan.  225. 
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trial  by  jmy,^  but  inasmuch  as  the  constitutional  right  of 
a  trial  by  jury  does  not  extend  to  cases  of  equity  juris- 
diction, that  question  has  no  valid  significance,*  Neitlier 
is  the  rule  requiring  consent  altered  by  the  constitutional 
right  to  sue  in  federal  courts  in  certain  cases. ^  The 
granting  of  leave  to  sue  in  an  independent  action,  or 
refusal,  rests  in  the  sound  discretion  of  the  court  to  which 
application  is  made,  and  the  appellate  court  will  not  inter- 
fere unless  there  has  been  a  manifest  abuse  of  the  dis- 
cretion.^ 


3  Palys  V.  Jewett,  32  N.  J.  Eq. 
302;  Kinney  v.  Crocker,  18  Wis. 
74;  Allen  v.  Central  R.  Co.,  42 
Iowa  683;  Pacific  R.  Co.  v.  Wade, 
91  Cal.  449,  25  Am.  St.  Rep.  201, 
13  L.  R.  A.  754,  27  Pac.  768. 

4  Barton  v.  Barbour,  104  U.  S. 
126,  26  L.  Ed.  672;  Providence 
Rubber  Co.  v.  Goodyear,  76  U.  S. 
(9  Wall.)  788,  19  L.  Ed.  566;  Illi- 
nois C.  R.  Co.  V.  Turrill  ("Cawood 
Patent"),  94  U.  S.  695,  24  L.  Ed. 
238;  Marsh  v.  Seymour,  97  U.  S. 
348,  24  L.  Ed.  963. 

5  Reed  v.  Axtell,  84  Va.  231,  4 
S.  E.  587;  Melendy  v.  Barbour,  78 
Va.  544;  but  see  Barton  v.  Bar- 
bour, 104  U.  S.  126,  26  L.  Ed.  672; 
Brown  v.  Ranch,  1  Wash.  497,  20 
Pac.  785,  where  it  is  held  that  ob- 
taining leave  is  a  jurisdictional 
fact. 

c  Mechanics'  Nat.  Bank  v.  Lan- 
dauer,  68  Wis.  44,  31  N.  W.  160; 
Meeker  v.  Sprague,  5  Wash.  242, 
31  Pac.  628.  Though  the  receiver 
can  not  appeal  in  a  suit  against 
him  the  opposite  party  may.  Me- 
lendy v.  Barbour,  78  Va.  544; 
Mechanics'  Nat.  Bank  v.  Landauer, 
68  Wis.  44,  31  N.  W.  160. 

The  discretion  above  referred 
to  resting  with  the  court  relates  to 


the  matter  of  granting  leave  to 
bring  an  independent  suit,  or  of 
requiring  the  applicant  to  inter- 
vene, in  the  original  suit  in  which 
the  receiver  is  appointed,  by  peti- 
tion. Mechanics'  Nat.  Bank  v.  Lan- 
dauer, 68  Wis.  44,  31  N.  W.  160; 
Melendy  v.  Barbour,  78  Va.  544; 
Central  Trust  Co.  v.  Wabash,  St. 
L.  &  P.  R.  Co.,  23  Fed.  858;  and 
if  the  interested  parties  are  re- 
quired to  intervene  it  likewise  is 
in  the  discretion  of  the  court 
whether  the  issue  shall  be  tried 
by  a  jury  or  referred  to  a  master. 
Kennedy  v.  Indianapolis,  C.  &  L. 
R.  Co.,  3  Fed.  97.  It  is  an  excep- 
tional case  under  peculiar  facts 
and  circumstances  where  the  court 
will  permit  a  suit  against  a  re- 
ceiver in  another  court.  Mere- 
dith Village  Sav.  Bank  v.  Simpson, 
22  Kan.  414;  Re  Piatt,  52  How.  Pr. 
(N.  Y.)  468;  Palmer  v.  Scriven,  21 
Fed.  354.  Where  permission  is 
given  to  sue  in  another  court,  the 
judgment  if  rendered  against  the 
receiver  must  be  presented  as  a 
claim  and  the  method  of  payment 
determined  by  the  court  granting 
leave  to  sue  and  in  which  the 
receiver  was  appointed.  Hardmg 
v.  Nettleton,  86  Mo.  65S. 
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§  747.     General  Necessity  for  Leave  to  Sue. 

The  most  important  questions  connected  with  suits  by 
or  against  receivers  are  those  arising  out  of  the  require- 
ment that  leave  to  sue  be  granted  by  the  receivership 
court.  The  confusing  and  conflicting  decisions  on  this 
subject  occur  on  account  of  the  different  ideas  entertained 
by  courts  as  to  the  character  of  an  order  granting  leave 
to  sue,  as  will  be  shown  later  on.  The  decisions,  how- 
ever, all  agree  upon  the  general  rule  that,  unless  author- 
ized by  statute,  a  suit  can  not  be  brought  against  a 
receiver  without  the  permission  of  the  court  which  ap- 
pointed him.^    This  rule  is  based  upon  the  theory  that  the 


1  Moran  v.  Sturges,  154  U.  S. 
256,  275,  38  L.  Ed.  981,  987,  14  Sup. 
Ct.  1019;  Re  Swan,  150  U.  S.  637, 
648,  37  L.  Ed.  1207,  1209,  14  Sup. 
Ct.  225;  Porter  v.  Sabin,  149  U. 
S.  473,  37  L.  Ed.  815,  13  Sup.  Ct. 
1008;  Ex  parte  Tyler,  149  U.  S. 
164,  181,  37  L.  Ed.  689,  694,  13  Sup. 
Ct.  785;  Texas  &  P.  R.  Co.  v.  Cox, 
145  U.  S.  593,  36  L.  Ed.  829,  I'J. 
Sup.  Ct.  905;  Reynolds  v.  Stock- 
ton, 140  U.  S.  254,  35  L.  Ed.  464,  11 
Sup.  Ct.  773;  Union  Nat.  Bank  v. 
Bank  of  Kansas  City,  136  U.  S. 
223,  236,  34  L.  Ed.  341,  346,  10  Sup. 
Ct.  1013;  Thompson  v.  Phenix  Ins. 
Co.,  136  U.  S.  297,  34  L.  Ed.  413,  10 
Sup.  Ct.  1019;  Savannah  v.  Jesup, 
106  U.  S.  563,  565,  27  L.  Ed.  276,  1 
Sup.  Ct.  512;  Barton  v.  Barbour, 
104  U.  S.  126,  26  L.  Ed.  672;  South- 
ern Exp.  Co.  V.  Western  N.  C.  R. 
Co.,  99  U.  S.  191,  25  L.  Ed.  319; 
Davis  V.  Gray,  83  U.  S.  (16  Wall.) 
203,  21  L.  Ed.  447;  Wiswall  v. 
Sampson,  55  U.  S.  (14  Wall.)  52, 
14  L.  Ed.  322;  Avery  v.  Boston 
Safe  Deposit  &  T.  Co.,  72  Fed.  700; 
Werner  v.  Murphy,  60  Fed.  769, 
772;  Central  Trust  Co.  v.  East 
Tennessee,  V.  &  G.  R.  Co.,  59  Fed. 


523,  528;  The  St.  Nicholas,  49  Fed. 
671,  676;  Missouri  P.  R.  Co.  v. 
Texas  P.  R.  Co.,  41  Fed.  311;  Oly- 
phant  V.  St.  Louis,  Ore.  &  S.  Co., 
28  Fed.  729;  Palmer  v.  Scriven, 
21  Fed.  354;  Kennedy  v.  Indianap- 
olis C.  &  L.  R.  Co.,  3  Fed.  99;  Tal- 
ladega Mercantile  Co.  v.  Jenifer 
Iron  Co.,  102  Ala.  259,  14  So.  743; 
Ex  parte  Printup,  87  Ala.  148,  6 
So.  418;  Carlin  v.  Jones,  55  Ala. 
624;  Pacific  R.  Co.  v.  Wade,  91 
Cal.  449,  25  Am.  St.  Rep.  201,  13 
L.  R.  A.  754,  27  Pac.  768;  Phelan 
V.  Ganebin,  5  Colo.  14;  DeGraffen- 
ried  v.  Brunswick  &  A.  R.  Co.,  57 
Ga.  22;  Henderson  v.  Walker,  55 
Ga.  481;  Martin  v.  Atchison,  2 
Ida.  590,  33  Pac.  47;  Mulcahey  v. 
Strauss,  151  111.  70,  37  N.  E.  702; 
Smith  V.  United  States  Exp.  Co., 
135  111.  279,  25  N.  E.  525;  Wyatt  v. 
Ohio  &  M.  R.  Co.,  10  111.  App.  289; 
Andrews  v.  Stanton,  18  111.  App. 
163;  Wayne  Pike  Co.  v.  State,  134 
Ind.  672,  34  N.  E.  440;  Davis  v. 
Ladoga  Creamery  Co.,  128  Ind. 
222,  27  N.  E.  494;  Elkhart  Car 
Works  Co.  V.  Ellis,  113  Ind.  215,  15 
N.  E.  249;  Keen  v.  Breckenridge, 
96  Ind.  69;   Fort  Wayne,  M.  &  C. 
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court  first  obtaining  jurisdiction  and  appointing  a  re- 
ceiver retains  that  jurisdiction,  as  a  rule,  for  all  purposes, 
settling  and  adjusting,  in  the  same  suit,  all  conflicting  in- 


R.  Co.  V.  MeUett,  92  Ind.  538; 
Moriarty  v.  Kent,  71  Ind.  601;  Gar- 
ver  V.  Kent,  70  Ind.  428;  Herron  v. 
Vance,  17  Ind.  595;  Allen  v.  Cen- 
tral R.  Co.,  42  Iowa  683;  Conwell 
V.  Lowrance,  46  Kan.  S3,  26  Pac. 
461;  Meredith  Village  Sav.  Bank 
V.  Simpson,  22  Kan.  414;  St.  Jos- 
eph &  D.  C.  R.  Co.  V.  Smith,  19 
Kan.  225;  Spalding  v.  Common- 
wealth, 88  Ky.  135,  138,  10  S.  W. 
420;  Hazelrigg  v.  Bronaiigh,  78 
Ky.  62;  Porter  v.  Kingman,  126 
Mass.  141;  Day  v.  Postal  Teleg. 
Co.,  66  Md.  354,  369,  7  Atl.  608; 
Citizen's  Sav.  Bank  v.  Person,  98 
Mich.  173,  57  N.  W.  121;  Kenney 
V.  Ranney,  96  Mich.  617,  55  N.  W. 
982;  People  v.  Brooks,  40  Mich. 
333,  29  Am.  Rep.  534;  Harding 
V.  Nettleton,  86  Mo.  658;  Heath  v. 
Missouri,  K.  C.  &  T.  R.  Co.,  83 
Mo.  617;  Palys  v.  Jewett,  32  N.  J. 
Eq.  302;  Little  v.  Dusenberry,  46 
N.  J.  L.  614,  50  Am.  Rep.  445;  Re 
Christian  Jensen  Co.,  128  N.  Y. 
550,  28  N.  E.  665;  Walling  v.  Mil- 
ler, 108  N.  Y.  177,  2  Am.  St.  Rep. 
400,  15  N.  E.  65;  Rogers  v. 
Wheeler,  43  N.  Y.  604;  Chautau- 
qua County  Bank  v.  Risley,  19  N. 
Y.  369,  75  Am.  Dec.  347;  James  v. 
James  Cement  Co.,  8  N.  Y.  St. 
Rep.  490;  Read  v.  Brayton,  72 
Hun  633,  25  N.  Y.  Supp.  186;  Pres- 
ton V.  Loughran,  58  Hun  210,  12 
N.  Y.  Supp.  313;  Re  Loos,  50  Hun 
67,  3  N.  Y.  Supp.  383;  Riggs  v. 
Whitney,  15  Abb.  Pr.  (N.  Y.)  388; 
Taylor  v.  Baldwin,  14  Abb.  Pr. 
(N.  Y.)  166;  Miller  v.  Loeb.  64 
Barb.  (N.  Y.)  454;  Merritt  v.  Mer- 
ritt,    16  Wend.    (N.   Y.)    405;    De- 


Groot  V.  Jay,  30  Barb.  (N.  Y.)  483; 
Re  Merritt,  5  Paige  (N.  Y.)  129; 
Noe  V.  Gibson,  7  Paige  (N.  Y.) 
513;  Parker  v.  Browning,  8  Paige 
(N.  Y.)  388,  35  Am,  Dec.  717; 
Skinner  v.  Maxwell,  68  N.  C.  400; 
Olds  V.  Tucker,  35  Ohio  St.  584; 
Robinson  v.  Atlantic  &  G.  W.  R. 
Co.,  66  Pa.  160;  Chafee  v.  Quid- 
nick  Co.,  13  R.  I.  442;  Payne  v. 
Baxter,  2  Tenn.  Ch.  517;  Ellis  v. 
Vernon  Ice,  L.  &  W.  Co.,  86  Tex. 
109,  115,  23  S.  W.  858;  Re  Merrill, 
54  Vt.  200;  Reed  v.  Axtell,  84  Va. 
231,  4  S.  E.  587;  Melendy  v.  Bar- 
bour, 78  Va.  544;  Davis  v.  Snead, 
33  Gratt.  (Va.)  705;  Brown  v. 
Ranch,  1  Wash.  500,  20  Pac.  785; 
Garden  City  Bkg.  &  T.  Co.  v.  Geil- 
fuss,  86  Wis.  612,  622,  57  N.  W. 
349;  Littlejohn  v.  Turner,  73  Wis. 
113,  124,  40  N.  W.  621;  Jones  v. 
Browse,  32  W.  Va.  444,  9  S.  E.  873; 
Russell  v.  East  Anglian  R.  Co.,  3 
Macn.  &  G.  104;  Ex  parte  Coch- 
rane, L.  R.  20  Eq.  282;  Searle  v. 
Choate,  L.  R.  25  Ch.  Div.  723; 
Lane  v.  Capsey  [1891]  3  Ch.  411; 
Evelyn  v.  Lewis,  3  Hare  472; 
Ward  V.  Swift,  6  Hare  312;  Parr 
V.  Bell,  9  Ir.  Eq.  55;  Re  Persee,  8 
Ir.  Eq.  Ill;  Tink  v.  Rundle,  10 
Beav.  318;  Swaby  v.  Dickon,  5 
Sim.  629;  Angel  v.  Smith,  9  Ves. 
Jr.  335;  Randfield  v.  Randfield,  3 
DeG.  F.  &  J.  776. 

The  rule  of  not  allowing  suits 
against  receivers  without  leave 
applies  to  United  States  courts, 
and  will  be  maintained  in  those 
courts  where  the  receiver  has 
been  appointed  in  a  state  court, 
even  though   the   state  court  has 


2012 


LAW    OF    RECEIVERS. 


terests  of  whatsoever  nature  between  the  parties  that 
grow  out  of  or  relate  to  the  subject  matter  in  contro- 


refused  to  permit  the  receiver  to 
sue  or  be  made  a  defendant. 
Porter  V.  Sabin,  149  U.  S.  473,  37 
L.  Ed.  815,  13  Sup.  Ct.  1008.  And 
the  rule  applies  to  an  action  for 
personal  injuries  received  on  a 
railroad  in  the  hands  of  a  re- 
ceiver; the  recovery  of  a  money 
demand,  damages,  or  for  the  re- 
covery of  the  property  in  the  re- 
ceivei''s  possession.  Barton  v. 
Barbour,  104  U.  S.  126,  26  L.  Ed. 
672.  And  vi^here  the  action  is  on 
a  money  demand,  the  complaint 
must  allege  leave  of  court  ob- 
tained. Keen  v.  Breckenridge,  96 
Ind.  69.  It  also  applies  to  an  ac- 
tion in  tort  where  the  permission 
is  asked  to  pursue  redress  in  an 
action  at  law.  Palys  v.  Jewett,  32 
N.  J.  Eq.  302.  This  is  based  on 
the  ground  that  a  chancery  court 
will  not  try  questions  of  tort. 

Where  a  receiver  appointed  by 
the  supreme  court  dies,  a  pur- 
chaser from  one  of  the  litigants 
pending  the  litigation  will  not  be 
allowed  to  interfere  with  the  pos- 
session of  a  new  receiver  by  an 
independent  suit,  without  leave 
of  court  first  had  and  obtained  by 
permission  pro  interesse  suo. 
Brien  v.  Paul,  3  Tenn.  Ch.  357. 

Any  title  such  purchaser  might 
acquire  at  a  tax  sale  of  the  prop- 
erty would  inure  to  the  successful 
litigant.     Brien  v.  Paul,  supra. 

The  receivers  of  a  railroad  com- 
pany located  in  another  state  may 
be  sued  in  the  courts  of  New 
York  where  leave  is  granted  by 
the  court  appointing  them.  Car- 
rey V.  Spencer,  5  Inters.  Com.  Rep. 


636,  72  N.  Y.  St.  Rep.  108,  36  N.  Y. 
Supp.  886. 

The  general  rule  that  a  receiver 
can  not  be  sued  without  the  leave 
of  the  receivership  court  is  also 
stated  by  the  more  modern  deci- 
sions: Harmon  v.  Best,  174  Ind. 
323,  91  N.  E.  19;  First  Nat.  Bank 
V.  Dovetail  Body,  etc.,  Co.,  143 
Ind.  534,  42  N.  E.  924;  National 
State  Bank  v.  Vigo  County  Nat. 
Bank,  141  Ind.  352,  50  Am.  St.  Rep. 
330,  40  N.  E.  799;  Chalmers  v. 
Littlefleld,  103  Me.  271,  69  Atl. 
100;  Prather  Engineering  Co.  v. 
Detroit,  F.  &  S.  Ry.  Co.,  152  Mich. 
582,  116  N.  W.  376;  Garden  v. 
Garden,  34  Misc.  Rep.  97,  69  N.  Y. 
Supp.  481;  Galveston,  H.  &  H.  R. 
Co.  V.  Pennefather  &  Co.,  59  Tex. 
Civ.  636,  126  S.  W.  948;  Andrews 
V.  King  (Tex.  Civ.),  170  S.  W. 
862;  Andrews  v.  Jeter  &  Co.  (Tex. 
Civ.),  171  S.  W.  838. 

In  absence  of  statutory  law, 
receiver  could  be  sued  only  with 
permission  of  court  appointing 
him.  Commonwealth  Bonding  & 
Casualty  Ins.  Co.  v.  Bowles  (Tex. 
Civ.),  192  S.  W.  611. 

Receivers  can  not  be  sued  with- 
out permission  of  the  federal 
court  which  appointed  them.  In- 
ternational &  G.  N.  Ry.  Co.  V. 
Dawson  (Tex.  Civ.),  193  S.  W. 
1145. 

See,  also,  Martin  v.  Atchison,  2 
Ida.  590,  593,  33  Pac.  47,  48; 
Spalding  v.  Commonwealth,  88 
Ky.  135,  138,  10  S.  W.  420,  422; 
Melendy  v.  Barbour,  78  Va.  557; 
Reed  v.  Axtell,  84  Va.  231,  234,  4 
S.  E.  587,  588;  Jones  v.  Browse, 
32  W.  Va.  444,  446,   9   S.   E.   813, 
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versy.2  It  may,  however,  permit  a  jury  to  be  called  to 
pass  upon  disputed  questions  of  fact,  or  may  refer  the 
matter  to  a  conmion  law  court  and  jury  for  settlement 


874;  Swope  v.  Villard,  61  Fed. 
417,  422. 

2  It  is  necessary  to  have  leave 
to  file  an  original  action  against 
receiver.  Minot  v.  Mastin,  95  Fed. 
734,  37  C.  C.  A.  234. 

"By  the  order  of  appointment 
the  court  takes  the  whole  subject 
into  its  own  hands;  and  ultimately 
disposes  of  all  questions,  whether 
legal  or  equitable,  growing  out  of 
the  proceeding."  Beverley  v. 
Brooke,  4  Graft.  (Va.)  187.  That 
the  court  will  not  permit  the  pos- 
session of  its  receiver  to  be  inter- 
fered with  without  its  permission, 
see  Vermont  &  C.  R.  Co.  v.  Ver- 
mont C.  R.  Co.,  46  Vt.  792;  Rus- 
sell V.  East  Anglian  R.  Co.,  3 
Macn.  &  G.  104;  Ex  parte  Coch- 
rane, L.  R.  20  Eq.  282;  Spinning, 
etc.,  V.  Ohio  L.  Ins.  &  T.  Co.,  2  Dis- 
ney (Ohio)  336,  368;  Fort  Wayne, 
M.  &  C.  R.  Co.  V.  Mellett,  92  Ind. 
535;  Skinner  v.  Maxwell,  68  N.  C. 
400;  Potter  v.  Spa  Springs  Brick 
Co.,  47  N.  J.  Eq.  442,  20  Atl.  852; 
Jacobson  v.  Landolt,  73  Wis.  142, 
9  Am.  St.  Rep.  767,  40  N.  W.  636; 
Riggs  v.  Whitney,  15  Abb.  Pr.  (N. 
Y.)  388;  Brien  v.  Paul,  3  Tenn.  Ch. 
357;  Woerishoffer  v.  North  River 
Const.  Co.,  99  N.  Y.  398,  2  N.  E. 
47;  Re  Day,  34  Wis.  638;  Marshall 
V.  Lockett,  76  Ga.  289;  Re  Chris- 
tian Jensen  Co.,  128  N.  Y.  550,  28 
N.  E.  665;  Re  Tyler,  149  U.  S.  164, 
37  L.  Ed.  089,  13  Sup.  Ct.  785;  Ed- 
wards V.  Norton,  55  Tex.  405; 
Ellis  V.  Vernon  Ice  L.  &  W.  Co., 
86  Tex.  109,  23  S.  W.  858;  Russell 
V.  Texas  &  P.  R.  Co.,  68  Tex.  646, 


5  S.  W.  686;   Robinson  v.  Atlantic 

6  G.  W.  R.  Co.,  66  Pa.  160;  Thomp- 
son V.  McCleary,  159  Pa.  1S9,  28 
Atl.  254. 

A  court  has  inherent  power  to 
protect  receiver  against  actions 
brought  without  its  consent,  and 
to  enjoin  any  one,  especially  a 
creditor  and  a  party  to  the  re- 
ceivership proceeding,  from  inter- 
fering with  property.  In  re  French, 
181  App.  Div.  719,  168  N.  Y.  Supp. 
988. 

A  receiver  of  the  property  of 
an  insolvent  appointed  by  a  state 
court  can  not  be  made  a  party 
defendant  to  a  creditor's  bill  in 
the  federal  court  without  leave  of 
the  appointing  court.  Rejall  v. 
Greenhood   (C.  C),  60  Fed.  784. 

It  is  within  the  discretion  of 
the  receivership  court  to  refuse  to 
permit  a  third  person  to  intervene 
and  take  testimony  after  the  court 
has  acted  on  a  claim.  Alexander 
V.  Maryland  Trust  Co.,  106  Md. 
170,  66  Atl.  836. 

The  receivership  court  has  ex- 
clusive jurisdiction  to  determine 
questions  relating  to  possession 
thereof,  unless  it  grants  leave  to 
sue  its  receiver  in  another  court. 
Odell  V.  H.  Batterman  Co.,  223 
Fed.  292,  138  C.  C.  A.  534;  Pier- 
son  V.  Pierson  Engineering,  etc., 
Co.,  92  Conn.  96,  101  Atl.  485. 

The  rule  of  non-interference 
with  the  receiver  applies  whether 
the  party  claims  paramount  to  or 
under  the  right  which  the  receiver 
was  appointed  to  protect.  Day  v. 
Postal,  etc.,  Co.,  66  Md.  354,  369, 

7  Atl.  608. 
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and  adjudication,  but,  in  such  case,  the  court  retains  the 
property  or  funds  under  its  control.^ 

This  same  general  rule  respecting  the  necessity  to 
obtain  leave  of  the  receivership  court  to  sue,  also  applies 
to  the  receiver  himself,'*  although  such  leave  may  be  in 


3  Even  where  it  would  be  proper 
for  the  court  to  dispose  of  the 
controversy  under  an  intervention 
in  the  original  suit,  it  may  never- 
theless grant  permission  to  bring 
an  independent  suit.  De  Forrest 
V.  Coffey,  154  Cal.  444,  98  Pac.  27. 

■i  Green  v.  Winter,  1  Johns.  Ch. 
(N.  Y.)  60;  Wynn  v.  Newborough, 
3  Bro.  C.  C.  88;  Battle  v.  Davis, 
66  N.  C.  252,  Contra,  Weill  v. 
First  Nat.  Bank,  106  N.  C.  1,  13,  11 
S.  E.  277;  Everett  v.  State,  Mc- 
Kaig,  28  Md.  190;  Screven  v. 
Clark,  48  Ga.  41;  Davis  v.  Ladoga 
Creamery  Co.,  128  Ind.  222,  27 
N.  E.  494;  Keen  v.  Breckenridge, 
96  Ind.  69;  Elkhart  Car  Works 
Co.  V.  Ellis,  113  Ind.  215,  15  N.  E. 
249;  Garver  v.  Kent,  70  Ind.  428; 
Moriarty  v.  Kent,  71  Ind.  601; 
Harrell  v.  Kent,  71  Ind.  602;  Man- 
love  V.  Burger,  38  Ind.  211;  Her- 
ron  V.  Vance,  17  Ind.  595;  Battle 
V.  Davis,  66  N.  C.  252. 

But  see  Gray  v.  Lewis,  94  N.  C. 
392  (statutory  proceeding);  Davis 
V.  Snead,  33  Gratt.  (Va.)  705; 
Screven  v.  Clark,  48  Ga.  41;  Hill 
V.  Western  &  A.  R.  Co.,  86  Ga. 
284,  12  S.  E.  635;  Merritt  v.  Mer- 
ritt,  16  Wend.  (N.  Y.)  405.  affirm- 
ing Re  Merritt,  5  Paige  125;  Green 
V.  Winter,  1  Johns.  Ch.  (N.  Y.) 
60;  Wynn  v.  Lord  Newborough,  3 
Bro.  C.  C.  88;  Ward  v.  Swift,  6 
Hare  312;  Conyers  v.  Crosbie,  6 
Ir.  Eq.  657;  Anon.  6  Ves.  Jr.  287; 
Swaby  v.  Dickon,  5  Sim.  629;  Mel- 
endy  v.  Barbour,  78  Va.  544;  Reed 


V.  Axtell,  84  Va.  231,  4  S.  E.  587; 
Re  Christian  Jensen  Co.,  128  N.  Y. 
550  (40  N.  Y.  S.  R.  621),  28  N.  E. 
665;  Pendleton  v.  Russell,  144 
U.  S.  640,  36  L.  Ed.  574,  12  Sup. 
Ct.  743;  Barton  v.  Barbour,  104 
U.   S.   126,   26   L.   Ed.  672. 

Receiver  must  have  leave  of  , 
court  appointing  him  to  intervene 
in  an  action  in  another  county. 
Miller  v.  Continental  Assur.  Co.  of 
America  (Mo.  App.),  196  S.  W. 
448. 

A  receiver  appointed  by  a  state 
court,  should  obtain  authority  to 
institute  a  suit  in  a  federal  court 
sitting  in  another  state.  Coal  & 
Iron  Ry.  Co.  v.  Reherd,  204  Fed. 
859,  123  C.  C.  A.  155. 

In  Everett  v.  State,  McKaig,  28 
Md.  190,  where  an  appeal  was  al- 
lowed from  an  order  appointing  re- 
ceivers, and  the  appeal  was  not 
sustained,  it  was  held  that  it  was 
the  duty  of  the  receivers  to  insti- 
tute action  on  the  bond  immedi- 
ately upon  the  affirmance  of  the 
order  appointing  them,  and  no  or- 
der directing  them  to  do  so  was 
required. 

In  Helme  v.  Littlejohn,  12  La. 
Ann.  298,  where  a  receiver  was 
appointed  to  collect  partnership 
assets,  the  order  was  held  to  be 
sufficient  authority  to  bring  suit 
against  a  debtor  of  the  partner- 
ship. 

Where  the  statute  gives  the  re- 
ceiver authority  to  sue,  special 
leave   is   not   required.     Hayes   v. 
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general  or  special  form  as  it  is  evident  that  a  receiver 
without  the  power  to  sue  for  and  recover  the  property 
belonging  to  the  estate  would  in  many  cases  defeat  the 
very  purpose  for  which  he  was  appointed.^     But  as  the 


Brotzman,  46  Mo.  519;  Baker  v. 
Cooper,  57  Me.  388;  Manlove  v. 
Burger.  38  Ind.  211. 

He  must  not  only  show  leave  of 
court  but  he  naust  also  show  the 
equity  of  the  party  whose  rights  un- 
der the  order  of  court  appointing 
him  he  represents,  to  maintain 
the  action  which  he  attempts  to 
prosecute.  A  receiver  in  general 
is  not  clothed  with  any  right  to 
maintain  an  action  which  the  par- 
ties or  the  estate  which  he  repre- 
sents could  not  maintain.  Coope 
v.  Bowles,  28  How.  Pr.  (N.  Y.)   10. 

A  receiver  can  not  as  a  general 
rule  institute  an  action  for  the 
recovery  of  real  property  without 
first  obtaining  leave  of  the  court 
which  appointed  him.  Green  v. 
Winter,  1  Johns.  Ch.  (N.  Y.)  60; 
Wynn  v.  Lord  Newborough,  1 
Ves.  Jr.  165;  Angel  v.  Smith,  9 
Yes.  335. 

In  Weill  V.  First  Nat.  Bank,  106 
N.  C.  1,  11  S.  E.  277,  in  a  supple- 
mentary proceeding,  the  court 
made  an  order  that  the  receiver 
should  take  charge  and  custody 
of  all  property,  choses  in  action 
and  things  of  value  of  the  defen- 
dants, with  all  the  rights,  powers, 
and  privileges  of  a  receiver  under 
the  law.     The  court  say: 

"While  the  court  may  exercise 
very  great  control  over  the  re- 
ceiver and  may  direct,  in  appro- 
priate cases,  that  he  shall  or  shall 
not  do  particular  things,  yet,  or- 
dinarily, where  he  is  invested  with 
full  power  as  receiver,  he  will 
have  authority  to  bring  appropri- 


ate necessary  actions  without  spe- 
cial leave  or  direction  of  the 
court." 

In  Schultz  v.  Phenix  Ins.  Co.,  77 
Fed.  375,  the  receiver  of  a  corpo- 
ration was  ordered  and  em- 
powered to  get  in  the  assets  of  the 
company  and  for  that  purpose 
to  bring  such  suits  as  might  be 
necessary.  It  was  held  that  the 
receiver  could  sue  in  a  Federal 
court  upon  a  contract  for  insur- 
ance made  with  the  company. 

A  receiver  appointed  by  a  state 
court  can  not  defend  an  action  in 
a  federal  court  without  the  ex- 
press authority  of  the  court  whose 
officer  he  is,  so  as  to  bind  any 
property  or  effects  in  his  hands 
as  receiver.  Pendleton  v.  Russell, 
144  U.  S.  640,  36  L.  Ed.  574,  12 
Sup.  Ct.  743;  Reynolds  v.  Stockton, 
140  U.  S.  254,  35  L.  Ed.  464,  11 
Sup.   Ct.   773. 

The  receiver  should  obtain  di- 
rections from  the  court  to  partici- 
pate in  litigation  pending  at  the 
time  of  his  appointment.  Gads 
den  V.  Whaley,  14  S.  C.  210;  Tracy 
V.  First  Nat.  Bank,  37  N.  Y.  523. 

5  Where  by  the  decree  it  is  pro- 
vided that  an  administrator  shall 
pay  a  certain  sum  to  a  receiver, 
and  that  an  execution  issue  there- 
for, and  that  in  default  the  re- 
ceiver enforce  the  decree  against 
the  executor  and  sureties,  the  re- 
ceiver is  authorized  to  sue.  El- 
liott V.  Trahern,  35  W.  Va.  634,  14 
S.  E.  223. 

■Where  the  decree  appoints  a  re- 
ceiver to  collect  partnership  debts 
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primary  purpose  of  his  appointment  is  the  preservation 
of  the  estate,  it  is  necessary  that  he  should  not  indulge 
in  doubtful  litigation.  Ordinary  prudence  would  suggest 
that  he  should  not  involve  the  estate  in  expensive  litiga- 
tion without  the  leave  of  the  court.  In  the  earlier  Eng- 
lish practice  the  receiver  was  not  allowed  even  to  make 
application  to  do  so^  or  at  least  without  the  plaintiff's 
consent."  All  suits  by  the  receiver  are  under  the  direc- 
tion and  control  of  the  receivership  court.* 

§  748.     Nature  of  Leave  to  Sue  as  to  Whether  Jurisdictional 
or  Not. 

X  All  of  the  diversity  of  judicial  opinions  upon  the  etfects 
of  a  failure  to  obtain  leave  to  sue  from  the  receivership 
court  are  due  either  directly  or  indirectly  to  their  attitude 
upon  the  question  as  to  whether  leave  to  sue  affects  the 
jurisdiction  or  is  merely  an  irregularity.  As  usual  in 
cases  of  such  divergence  of  decisions,  the  courts  fre- 
quently follow  one  rule  or  the  other  without  assig-ning 
the  reasons  therefor  or  merely  basing  their  ruling  upon 
precedent.  The  question  is  not  free  from  difficulty,  and 
respectable  authorities  are  found  on  both  sides  of  the 
question.  The  cases  divide  into  three  general  groups, 
namely,  those  holding  that  leave  of  court  is  a  prerequisite 
to  jurisdiction  of  a  suit  against  the  receiver,  those  hold- 
ing that  such  leave  is  not  jurisdictional  in  that  respect, 
and  those  which  make  an  exception  to  the  effect  that 
leave  of  court  is  only  necessary  where  the  object  of  the 

it  is   sufficient.     Helme   v.    Little-      ing  to  the  court  for  an  order  to 

John,  12  La.  Ann.  298.  sue,   unless  the  right  to  the  rent 

6  Ireland   v.   Eade,    7   Beav.    55;       ^^  in  dispute.     Pitt  v.  Snowden,  3 

Atk.   750. 

And  especially  so  if  the  tenant 
has  attorned  to  the  receiver.  Rain- 
TCollaghan  v.  Reardon,   Sausse      ^^^^j.  ,.    simpson,  Dick.  120,  note; 
&   S.,   682.  joUy   v.   Arbuthnot,    4    DeG.    &   J. 

In  England  it  has  been  held  that      224. 
a    receiver   has    the   right    to    dis-  s  Re   Merritt,    5    Paige    (N.    Y.) 

train  for  rent  due  without  apply-      125. 


Clark  V.  Fisher,  Sausse  &  S.  684; 
Parker  v.  Dunn.  8  Beav.  497. 
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suit  is  an  actual  interference  with  the  possession  of  the 
^receivership  court.  ^ 

NCases  holding  that  the  obtaining  of  leave  to  sue  from 
the  receivership  court  is  a  prerequisite  to  jurisdiction 
of  the  suit^  are  generally  based  upon  the  case  of  Barton 
V.  Barbour,-  decided  by  the  United  States  Supreme  Court, 


1  Keen  v.  Breckenridge,  96  Ind. 
71;  Wayne  Pike  Co.  v.  State,  134 
Ind.  673,  34  N.  E.  440;  Curtis  v. 
Manger,  186  Ind.  118,  114  N.  E. 
408;  Thompson  v.  Scott,  4  Dill. 
508,  Fed.  Cas.  No.  13,975;  Pacific 
Coast  Pipe  Co.  v.  Conrad  City 
Water  Co.,  237  Fed.  673;  United 
States  V.  Illinois  Surety  Co.,  238 
Fed.  840. 

In  Martin  v.  Atchison,  2  Idaho 
590,  33  Pac.  47,  it  was  held  that  a 
receiver  can  not  be  sued  without 
obtaining  a  permission  from  the 
court  by  whom  the  appointment 
was  made.  It  is  said  "If  such 
proceedings  can  be  tolerated  then 
the  appointment  of  receivers  by 
courts  would  be  a  useless  cere- 
mony and  a  farce.  The  plaintiffs 
are  not  without  a  remedy  for  they 
may  ask  the  court  to  allow  the 
receiver  to  be  made  a  party  under 
such  restrictions  as  the  court 
deems  best  for  the  preservation 
of  the  property,  of  its  own  author- 
ity and  the  protection  of  its  offi- 
cers." The  decision  is  based  upon 
Barton  v.  Barbour,  104  U.  S.  126, 
26  L.  Ed.  672,  which  was  founded 
on  Davis  v.  Gray,  83  U.  S.  (16 
Wall.)    203,   21   L.   Ed.   447. 

In  Keen  v.  Breckenridge,  96  Ind. 
69,  where  the  complaint  was  filed 
against  a  receiver  in  his  official 
capacity  upon  a  money  demand, 
which  did  not  allege  that  leave  to 
bring  suit  had  been  granted  by 
"the  court,  was  held  to  be  bad  upon 

11   Hec— 127 


demurrer  based  upon  the  follow- 
ing cases:  DeGroot  v.  Jay,  30 
Barb.  (N.  Y.)  483;  Higgins  v. 
Wright,  43  Barb.  (N.  Y.)  461;  Bar- 
ton v.  Barbour,  3  MacArth.  (D.  C), 
212,  36  Am.  Rep.  104;  Barton  v. 
Barbour,  104  U.  S.  126,  26  L.  Ed. 
672. 

i-'  In  Barton  v.  Barbour,  104  U.  S. 
126,  26  L.  Ed.  672,  the  receiver 
was  operating  a  railroad  and  the 
suit  against  the  receiver  was 
based  upon  personal  Injuries  re- 
ceived while  traveling  on  the  road. 

The  decision  is  based  upon  Wis- 
wall  V.  Sampson,  55  U.  S.  (14 
How.)  52,  14  L.  Ed.  322,  and  Ames 
V.  Birkenhead  Docks,  20  Beav.  332. 

In  this  last  case  Lord  Rommily, 
Master  of  the  Rolls,  said  that  it 
was  an  idle  distinction  that  the 
rule  forbidding  any  interference 
with  property  in  the  course  of 
administration  in  the  court  of 
chancery  only  applies  to  property 
actually  in  the  hands  of  the  re- 
ceiver and  declared  that  the  rule 
applied  to  debts,  rents,  and  tolls 
which  the  receiver  was  appointed 
to  receive 

The  court  in  the  course  of  its 
decision  said: 

"The  evident  purpose  of  a 
suitor  who  brings  his  action 
against  a  receiver  without  leave 
is  to  obtain  some  advantage  over 
the  other  claimants,  upon  the  as- 
sets in  the  receiver's  hands.  .  .  . 
If  he  has  the  right,  in  a  distinct 
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wliicli,  tlioiigli  not  the  first  case,  is  regarded  as  the  lead- 
ing one  holding  in  supjjort  of  the  jurisdictional  rule.  A 
close  reading  of  the  case,  however,  will  show  that  the  rule 
announced  therein  was  limited  to  the  facts  of  the  case 
and  that  the  claim  for  damages  was  regarded  as  an  ex- 
pense incurred  in  the  execution  of  the  trust. 
y/^Uhe  reason  generally  assigned  for  the  jurisdictional 
rule  is  that  it  is  necessary  to  prevent  one  creditor  or  set 
of  creditors  from  obtaining  an  undue  advantage  over 
others  in  the  enforcement  of  their  claims;  otherwise 
courts  outside  the  jurisdiction  of  the  court  which  ap- 
pointed the  receiver  might  proceed  to  judgment  and  sell 
the  property  within  their  reach  under  execution,  and  the 


suit,  to  prosecute  his  demand  to 
judgment  without  leave  of  the 
court  appointing  the  receiver,  he 
would  have  the  right  to  enforce 
satisfaction  of  it  without  leave. 
By  virtue  of  his  judgment  he 
could,  unless  restrained  by  injunc- 
tion, seize  upon  the  property  of 
the  trust  or  attach  its  credits.  If 
his  judgment  were  recovered  out- 
side the  territorial  jurisdiction  of 
the  court  by  which  the  receiver 
was  appointed,  he  could  do  this, 
and  the  court  which  appointed 
the  receiver  and  was  administer- 
ing the  trust  assets  would  be  im- 
potent to  restrain  him.  The  effect 
upon  the  property  of  the  trust,  of 
any  attempt  to  enforce  satisfac- 
tion of  his  judgment,  would  be 
precisely  the  same  as  if  his  suit 
had  been  brought  for  the  purpose 
of  taking  property  from  the  pos- 
session   of    the    receiver. 

A  suit,  therefore,  brought  with- 
out leave  to  recover  judgment 
against  a  receiver  for  a  money  de- 
mand is  virtually  a  suit  the  pur- 
pose of  which  is  and  the  effect  of 


which  may  be  to  take  the  prop- 
erty of  the  trust  from  the  re- 
ceiver's hands  and  apply  it  to  the 
payment  of  the  plaintiff's  claim 
without  regard  to  the  rights  of 
other  creditors  or  the  orders  of 
the  court  which  is  administering 
the  trust  property.  We  think, 
therefore,  that  it  is  immaterial 
whether  the  suit  is  brought  against 
the  receiver  to  recover  specific 
property  or  to  obtain  judgment  for 
a  money  demand.  In  either  case 
leave  should  be  first  obtained." 

In  respect  to  the  jurisdictional 
point  the  decision  was  limited  to 
the  case  before  the  court,  which 
was  one  based  on  negligence  of 
the  receiver  while  operating  a  rail- 
road. 

A  dissenting  opinion  was  filed 
by  Mr.  Justice  Miller  in  which  he 
drew  a  distinction  between  classes 
of  receiverships,  taking  the  view 
that  the  majority  rule  would  be 
proper  in  a  case  where  the  re- 
ceivership was  one  in  which  the 
sole  duty  was  to  convert  the  prop- 
erty of  the  defendant  into  a  fund 
for  distribution  to  its  creditors. 


I 


THE    PROCEDURE    OF    RECEIVERSHIPS.  2019 

appointing  court  would  be  powerless  to  prevent  tlie  in- 
justice.^ Another  reason  for  the  rule  is  that  given  by 
the  court  in  Porter  v.  Sabin^  to  the  effect  that  where  a 
court  appoints  a  receiver  of  all  the  property  of  a  cor- 
poration, it  assumes  exclusive  jurisdiction  of  the  ad- 
ministration of  the  estate,  and  the  possession  of  the  re- 
ceiver is  its  possession.  And  it  is  for  it  to  decide,  in  its 
discretion,  whether  it  will  determine  for  itself  all  claims 
of  or  against  the  receiver,  or  allow  them  to  be  litigated 
elsewhere.  In  other  words  it  is  the  rule  that  where  a 
court  has  once  acquired  jurisdiction  over  a  particular 
subject  matter,  it  retains  it  free  from  interference  by 
any  other  court.^ 

Where  the  jurisdiction  of  a  court  of  equity  has  attached 
over  the  affairs  of  a  failing  debtor  to  protect  the  rights 
of  creditors,  it  will  retain  jurisdiction  to  do  complete 
justice  and  fully  administer  the  property,  and  in  so  doing 
it  "will,  if  it  sees  proper  to  do  so,  adjust  claims  against  the 
property  arising  either  out  of  tort  or  contract  and  make 
all  proper  orders  in  respect  to  the  time  and  manner  of 
their  payment."  From  the  various  reasons  assigiied  for 
the  jurisdictional  rule  it  is  apparent  that  the  controlling 
reason  is  that  the  receivership  court  has  a  prior  and 
exclusive  jurisdiction  of  the  rem  and  that  hence  no  in- 
terference can  be  allowed  in  respect  to  the  receivership 
property  without  the  permission  of  the  receivership 
court,  whether  that  interference  be  physical  or  a  mere 

3  Curtis  V.  Mauger,  186  Ind.  118,  Mavor  v.  Northern   Trust   Co.,  93 

114  N.  E.  408.  111.  App.  314;   Ratcliff  v.  Adler,  71 

The  reason  assigned  for  the  ju-  ^^^'^-  '^^^'  '^^  ^-  W.  896. 

risdictional    rule    does    not    apply  "*  ^^^^er  v.  Sabin,  149  U.  S.  473, 

where   the   action   against  the  re-      "  ■-  ^^-  ''^'  '^  ^"P-  ^t-  1008. 

,  ,     .       ,^  •'■'  Links     V.     Connecticut     River 

ceiver    is    brought    in    the    same      n      i  •       r^       /./-  ^  «^„    „^ 

Banking  Co.,  66  Conn.  277,  284,  33 
court     which     appointed     the     re-       ^^^j    ^qq^    ,qq- 

ceiver.     Curtis  v.  Mauger,  186  Ind.  «  ghedd  v.  Seefeld,  230  III.   118, 

118,  114  N.  E.  408;  Payson  v.  ]20  Am.  St.  Rep.  269,  13  L.  R.  A. 
Jacobs,  38  Wash.  203,  80  Pac.  429;       (N.  S.)   709,  82  N.  E.  580. 
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diminution  of  it  by  means  of  claims  determined  in  an- 
other court. 

/Cases  holding  that  the  obtaining  of  leave  to  sue  is  not 
jurisdictional  are  based  upon  the  ground  that  to  com- 
mence a  suit  against  a  receiver  without  sucli  leave  is  a 
mere  irregularity  not  affecting  the  judgment  which  may 
be  waived  or  cured  by  subsequent  permission,'  although 
it  may  render  the  plaintiff  liable  for  contempt  of  court."* 


7  Ratcliff  V.  Adler,  71  Ark.  269, 
72  S.  W.  896;  Curtis  v.  Mauger, 
1S6  Ind.  118,  114  N.  E.  408;  AUen 
V.  Central  R.  Co.,  42  Iowa  683; 
St.  Joseph  &  D.  C.  R.  Co.  v.  Smith, 
19  Kan.  225;  Hackley  v.  Draper,  4 
Thonip.  &  C.  614;  affirmed  in  60 
N.  Y.  88;  De  La  Fleur  v.  Barney 
et  al.,  45  Misc.  Rep.  515,  92  N.  Y. 
Supp.  926;  Sigwald  v.  City  Bank, 
82  S.  C.  382,  64  S.  E.  398;  Kinney 
V.  Crocker,  18  Wis.  74;  Goodale 
Phonograph  Co.  v.  Valentine,  69 
Wash.  263,  124  Pac.  691;  Washing- 
ton Trust  Co.  V.  Local  &  Long 
Distance  Telephone  Co.,  73  Wash. 
627,  132  Pac.  398;  Southwestern 
Surety  Ins.  Co.  v.  Pacific  Coast 
Casualty  Co.,  92  Wash.  654,  159 
Pac.  788;  Schwabacher  Bros.  & 
Co.  V.  Schade  &  Parshall  Co.,  99 
Wash.  271,  169  Pac.  783. 

But  see  the  early  case  of  Brown 
V.  Ranch,  1  Wash.  497,  20  Pac.  785, 
where  it  was  held  that  a  receiver 
could  not  be  sued  except  upon 
leave  of  the  court  first  obtained 
and  this  leave  was  a  jurisdic- 
tional fact  which  could  not  be 
waived  by  the  receiver  and  could 
be  raised  at  any  stage  of  the  case 
in  either  court. 

But  see  Clukies  v.  Bank  of  New 
York,  74  App.  Div.  38,  76  N.  Y. 
Supp.  826,  where  it  was  held  un- 
der   the    act   of   congress,   if    the 


action  against  a  receiver  ap- 
pointed by  a  federal  court  is  not 
in  relation  to  any  "act  or  trans- 
action of  his  in  carrying  on  the 
business  connected  with  such 
property,"  it  is  still  necessary  for 
him  to  show  in  his  complaint  that 
leave  to  bring  the  action  has  been 
obtained. 

s  Di  Chiara  v.  Sutherland,  62 
Misc.  Rep.  555,  115  N.  Y.  Supp. 
622. 

In  Pruyn  v.  McCreary,  105  App. 
Div.  302,  93  N.  Y.  Supp.  995,  it 
was  held  that  the  failure  of  the 
complaint  to  allege  that  leave  to 
bring  the  action  had  Ijeen  ob- 
tained did  not  render  it  demur- 
rable but  that  the  matter  of  so 
suing  was  purely  a  question  of 
contempt  of  court. 

To  the  same  effect  was  Chau- 
tauqua County  Bank  v.  Risley,  19 
N.  Y.  369,  75  Am.  Dec.  347,  and 
Hackley  v.  Draper,  4  Thomp.  &  C. 
(N.  Y.)  614  (affirmed  in  60  N.  Y. 
88). 

In  Illinois  it  is  held  contempt  of 
court  to  bring  a  suit  against  a  re- 
ceiver without  leave  of  court,  and 
the  receivership  court  may  attach 
for  contempt  or  enjoin  the  pro- 
ceedings, but  the  failure  to  obtain 
leave  does  not  oust  other  courts 
of  jurisdiction.  Mulcahey  v. 
Strauss,  151  111.  70,  37  N.  E.  702. 
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The  general  theory  of  these  cases  is  that  the  receivership 
court  acts  only  directly  upon  the  parties  as  by  proceed- 
ings for  contempt,  injunctions  or  stay  of  proceedings,  and 
that  if  its  authority  is  not  interposed  to  arrest  the  prog- 
ress of  the  case,  the  judgment  of  the  court  in  which  the 
action  is  brought  can  not  be  questioned  because  of  such 
want  of  authority,  at  least  where  no  attempt  is  made  to 
interfere  with  the  actual  possession  of  the  property  held 
by  the  receiver.^  '^ 


See,  also,  Shedd  v.  Seefeld,  230 
111.  118,  120  Am.  St.  Rep.  269,  13 
L.  R.  A.  (N.  S.)   709,  82  N.  E.  580. 

0  In  Kinney  v.  Crocker,  18  Wis. 
75,  suit  was  brought  to  recover 
for  injuries  to  the  plaintiff  from 
the  negligence  of  the  servants  of 
the  defendant  receiver,  while  op- 
erating a  railroad  under  orders  of 
the  United  States  district  court. 
The  court  say: 

"In  all  such  cases  it  (the  court) 
will  sometimes  punish  as  for  a 
contempt  in  an  attempt  to  dis- 
turb the  possession  of  its  officers; 
it  will  sometimes  restrain  suits 
at  law  and  draw  to  itself  all  dis- 
puted claims  in  respect  to  the 
subject-matter;  and  sometimes  it 
will  allow  the  suits  at  law  to  pro- 
ceed. But  in  all  these  cases  it  is 
not  a  question  whether  equity  will 
exercise  its  own  acknowledged 
jurisdiction  of  restraining  suits 
at  law  under  some  circumstances 
and  itself  dispose  of  the  matter 
involved.  It  follows  that,  although 
a  plaintiff  in  such  a  case  desiring 
to  prosecute  a  legal  claim  for 
damages  against  a  receiver  might, 
in  order  to  relieve  himself  from 
the  liability  to  have  his  proceed- 
ings arrested  by  an  exercise  of 
this  equitable  jurisdiction,  very 
properly    obtain    leave    to    prose- 


cute, yet  his  failure  to  do  so  is  no 
bar  to  the  jurisdiction  of  the  court 
of  law  and  no  defense  to  an  other- 
wise legal  action  on  the  trial. 
There  can  be  no  room  to  question 
this  conclusion  in  all  cases  where 
there  is  no  attempt  to  interfere 
with  the  actual  possession  of  prop- 
erty which  the  receiver  holds  un- 
der the  order  of  the  court  of  chan- 
cery, but  only  obtains  a  judgment 
at  law  on  a  claim  for  damages." 

The  court  of  appeals  of  New 
York  in  Chautauque  County  Bank 
V.  Risley,  19  N.  Y.  369,  75  Am.  Dec. 
347,  expressly  declined  to  follow 
the  doctrines  of  the  United  States 
Supreme  Court  and  allowed  a  suit 
in  ejectment  to  be  prosecuted 
against  the  receiver  under  a  claim 
of  paramount  title. 

In  St.  Joseph  &  D.  C.  R.  Co.  v. 
Smith,  19  Kan.  225,  it  was  con- 
ceded that  the  court  appointing 
a  receiver  might  draw  to  itself 
all  controversies  to  which  the  re- 
ceiver is  a  party,  or  which  affect 
the  property  under  his  control,  yet 
it  does  so  only  by  direct  action 
upon  parties  by  way  of  injunction 
or  proceedings  as  for  contempt, 
and  the  appointment  in  no  manner 
affects  the  ordinary  jurisdiction  of 
other  tribunals.  And  to  the  same 
effect  is  Mulcahey  v.  Strauss,  151 
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<  But  some  of  tlie  cases  take  the  position  that  leave  to 
sue  is  only  necessary  where  the  purpose  of  the  suit  is  to 
take  from  the  receiver  property  which  is  actually  in  his 
possession  under  the  order  of  the  receivership  court  and 
that  such  permission  is  not  required  where  no  such  object 
is  the  purpose  of  the  suit.^*^ 


111.  70,  37  N.  E.  702;  Kinney  v. 
Crocker,  18  Wis.  74;  Town  of  Rox- 
bury  V.  Central  Vermont  R.  Co., 
60  Vt.  121,  14  Atl.  92;  Lyman  v. 
Central  Vermont  R.  Co.,  59  Vt. 
167,  10  Atl.  346,  and  Allen  v.  Cen- 
tral R.  Co.,  42  Iowa  683.  In  Blum- 
enthal  v.  Brainerd,  38  Vt.  402,  91 
Am.   Dec.  349,  the  court  say: 

"A  court  of  chancery  will  pro- 
tect a  person  acting  under  its 
process  on  authority,  in  the  ex- 
ecution of  a  decree  or  decretal 
order  against  suits  at  law;  and 
will  compel  parties  to  apply  to 
that  court  for  relief.  This  pro- 
tection is  accorded  by  that  court 
to  its  officers  only  on  their  own 
application  and  is  granted  by  the 
chancellor  in  the  exercise  of  his 
discretion  and  it  is  to  be  pre- 
sumed that  it  would  be  granted  in 
any  necessary  or  proper  case  for 
such   relief." 

10  In  Lyman  v.  Central  Vermont 
R.  Co.,  59  Vt.  167,  10  Atl.  346,  it 
was  held  that  the  failure  to  obtain 
leave  to  sue  the  receiver  was  not 
a  bar  to  the  jurisdiction  of  a  court 
of  law  and  no  defense  to  an  other- 
wise legal  action.    The  court  say: 

"There  can  be  no  room  to  ques- 
tion this  conclusion  in  all  cases 
where  there  is  no  attempt  to  in- 
terfere with  the  actual  possession 
of  property  which  the  receiver 
holds  under  the  order  of  the  court 
cf  chancery,  but  only  an  attempt 


to  obtain  a  judgment  at  law  in  a 
claim  for  damages." 

This  decision  is  based  on  Kin- 
ney V.  Crocker,  18  Wis.  75;  Angel 
V.  Smith,  9  Ves.  Jr.  335;  Chau- 
tauqua County  Bank  v.  Risley,  19 
N.  Y.  369,  75  Am.  Dec.  347;  Camp 
V.  Barney,  4  Hun  (N.  Y.)  373. 

In  Town  of  Roxbury  v.  Central 
Vermont  R.  Co.,  60  Vt.  121,  14  Atl. 
92,  an  action  was  held  proper 
against  a  receiver  for  obstructing 
a  crossing,  although  leave  was  not 
obtained  to  bring  the  suit. 

In  Reed  v.  St.  Louis  &  S.  F.  R. 
Co.  (Mo.),  209  S.  W.  892,  it  was 
said: 

"It  Is  now  well  recognized 
that  the  great  weight  of  authority 
sustains  the  view  that,  except  in 
actions  having  the  purpose  to  de- 
prive receivers  of  possession  of 
the  receivership  property,  want  of 
leave  to  sue  is  not  jurisdictional, 
but  that  such  action  may  be  con- 
trolled by  injunctive  process  or  by 
proceedings  as  for  contempt.  High 
on  Receivers  (4th  Ed.)  §  254a; 
Alderson  on  Receivers,  §  525;  Car- 
ter V.  Rodewald,  108  111.  351;  St. 
Joseph  &  D.  C.  R.  Co.  v.  Smith, 
19  Kan.  loc.  cit.  230,  231;  Chau- 
tauqua County  Bank  v.  Risley,  19 
N.  Y.  loc.  cit.  376,  377,  75  Am.  Dec. 
347;  Kinney  v.  Crocker,  18  Wis. 
loc.  cit.  77,  78;  Blumenthal  v. 
Brainerd,  38  Vt.  402,  91  Am.  Dec. 
349;  Lyman  v.  Central  Vermont 
R.    Co.,    59    Vt.    167,    10   Atl.    346; 
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All-n  V.  Central  R.  Co.,  42  Iowa 
loc  cit.  686  et  seq.;  Hirshfeld  v. 
Kalischer,  81  Hun  606,  30  N.  Y. 
Supp.  1027;  Shedd  v.  Seefeld,  230 
111.  loc.  cit.  127,  120  Am.  St,  Rep.  269, 
13  L.  R.  A.  (N.  S.)  709,  82  N.  E. 
580;  Leuthold  v.  Young,  32  Minn. 
122,  19  N.  W.  652;  Flentham  v. 
Steward,  45  Neb.  640,  63  N.  W. 
924;  Payson  v.  Jacobs,  38  Wash. 
203,  80  Pac.  429;  Burke  v.  Ellis, 
105  Tenn.  loc.  cit.  705,  706,  58 
S.  W.  855. 

"The  rule  of  these  cases  is  that 
in  cases  in  which  'there  is  no  at- 
tempt to  interfere  with  the  actual 
possession  of  property  which  the 
receiver  holds  under  the  order  of 
the  court  which  appointed  him  the 
jurisdiction  of  another  court  does 
not  depend  upon  leave  to  sue; 
that  the  jurisdiction  of  other 
courts  is  not  ousted  in  such  cases 
by  the  mere  fact  of  the  appoint- 
ment of  a  receiver;  that  the  ap- 
pointing court  may,  in  any  proper 
case,  enjoin  the  suitor  or  proceed 
against  him  as  for  contempt,  but 
that  its  jurisdiction  of  the  re- 
ceivership does  not,  of  itself,  de- 
prive all  other  courts  of  all  juris- 
diction in  every  matter  affecting 
the  receiver  and  the  property  in 
his  hands.  In  Railroad  v.  Smith, 
supra.  Brewer,  J.,  subsequently  of 
the  United  States  Supreme  Court, 
held  that,  though  it  be  conceded 
a  court  appointing  a  receiver 
might  draw  to  itself  all  contro- 
versies affecting  the  receivership 
property,  it  was  not  compelled  to 
do  so;  it  had  the  power  to  leave 
them  to  be  determined  by  other 
courts  of  appropriate  jurisdiction; 
that  the  'appointment  does  not 
ipso  facto  oust  all  other  courts  of 
their  ordinary  jurisdiction  as  to 
matters  in  which  the  receiver  may 


be  interested,  or  which  affect  the 
property  placed  in  his  hands;  it 
simply  secures  to  that  court  the 
power  to  control  at  its  discretion 
all  such  controversies;  it  may  as- 
sert its  right  to  take  to  itself  all 
such  controversies,  or  it  may  leave 
them  for  determination  wherever 
the  parties  may  bring  them.  The 
jurisdiction  of  other  courts  re- 
mains unchanged;  but  it  may 
reach  parties,  and  compel  them  to 
proceed  nowhere  else  than  in  Its 
own  forum.'  The  authorities  and 
the  cases  therein  cited  show  this 
rule  is  supported  by  the  weight  of 
authority  in  this  country  and  is 
the  rule  in  England. 

"In  Barton  v.  Barbour,  104  U.  S. 
126,  26  L.  Ed.  672,  a  divided  court 
held  that  a  receiver  of  a  railroad, 
appointed  by  the  courts  of  one 
state,  could  not  be  sued  without 
leave  in  a  court  of  another  juris- 
diction in  an  action  for  damages 
based  on  the  receiver's  negligence 
in  operating  the  road;  that  the 
second  court  had  no  jurisdiction 
to  entertain  such  a  suit.  The  last 
paragraph  limits  the  holding  to 
the  facts  stated.  See  Manker  v. 
Phoenix  Loan  Ass'n,  124  Iowa  341, 
100  N.  W.  38.  This  opinion  has 
met  with  much  criticism,  and  but 
few  courts  have  followed  it.  Some 
of  these  have  subsequently  over- 
ruled themselves,  and  rejected  the 
rule  of  that  case." 

A  suit  without  leave  can  not  be 
maintained  against  the  receiver 
where  it  seeks  to  recover  from 
the  fund  in  the  receivership  court. 
Schmidt  v.  Gayner,  59  Minn.  303, 
307.  61  N.  W.  333,  334,  62  N.  W. 
265. 

Where  the  purpose  of  the  suit 
is  to  deprive  the  receiver  of  his 
possession     of     the     receivership 
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The  fact  that  tlie  receiver  is  one  appointed  by  a  federal 
court  and  that  the  action  is  brought  in  a  state  court  does 


property,  it  is  held  that  the  judg- 
ment is  void  unless  leave  had  been 
obtained  to  prosecute  the  suit. 
St.  Louis,  Alton  &  S.  R.  Co.  v. 
Hamilton,  158  Rl.  366,  41  N.  E.  777. 

Replevin  suit  can  not  be  brought 
without  leave.  In  re  Christian 
Jensen  Co.,  128  N.  Y.  550,  553,  28 
N.  E.   665,  666. 

The  suit  was  not  'intended  to 
affect  assets  in  the  control  of  the 
court  but  to  augment  the  assets 
for  dissolution.  A  judgment  in  it 
would  not  interfere  with  or  em- 
barrass the  receiver's  trust  or 
give  any  advantage  as  among  dis- 
tributees. Sigwald  V.  City  Bank, 
82  S.  C.  382,  64  S.  E.  398. 

Where  the  court  issuing  a  gar- 
nishee process  is  in  another  state 
than  the  one  in  which  the  receiver 
is  appointed,  consent  of  the  latter 
court  has  been  held  not  to  be  nec- 
essary. Phelan  v.  Ganebin,  5  Colo. 
14. 

In  this  case  it  was  held  that 
where  leave  might  be  properly 
sought,  a  failure  to  do  so  was 
nothing  more  than  a  contempt  of 
the  appointing  court,  and  was  not 
a  bar  to  the  jurisdiction  of  a  court 
of  law,  and  no  defense  to  an  other- 
wise legal  action,  and  is  contrary 
to  the  doctrine  announced  in  Wis- 
wall  V.  Sampson,  55  U.  S.  (14 
How.)  52,  14  L.  Ed.  322;  Robinson 
V.  Atlantic  &  G.  W.  R.  Co.,  66  Pa. 
160;  and  other  English  and  Amer- 
ican authorities,  but  is  sustained 
in  principle  by  Albany  City  Bank 
V.  Schermerhorn,  9  Paige  (N.  Y.) 
372,  38  Am.  Dec.  551. 

See,  also,  Fithian  v.  New  York 
&  E.  R.  Co.,  31  Pa.  114. 


Where  the  purpose  of  the  suit 
is  not  to  disturb  the  receiver  but 
fix  the  amount  of  damages  sus- 
tained by  reason  of  personal  in- 
juries, there  being  no  injunction 
from  the  chancery  court,  and  no 
leave  to  prosecute  obtained,  the 
judgment  is  held  to  be  good.  Kin- 
ney V.  Crocker,  18  Wis.  74;  Allen 
V.  Central  R.  Co.,  42  Iowa  6S3. 

See,  also,  Paige  v.  Smith,  99 
Mass.  395;  Hill  v.  Parker,  111 
Mass.  508,  15  Am.  Rep.  63;  Camp 
V.  Barney,  4  Hun  (N.  Y.)  373; 
Chautauqua  County  Bank  v.  Ris- 
ley,  19  N.  Y.  369,  376,  75  Am.  Dec. 
347;  Contra,  Wiswall  v.  Sampson, 
55  U.  S.  (14  How.)  52,  14  L.  Ed. 
322. 

It  has  been  held  that  where  a 
judgment  creditor  obtained  a  judg- 
ment prior  to  the  receiver's  ap- 
pointment, and  levied  on  real  es- 
tate and  sold  it  afterwards  with- 
out leave  of  court  the  deed  issued 
on  such  sale  was  void,  for  the 
reason  that  the  land  being  in  the 
custody  of  the  receiver  was.  in 
gremio  legis  and  no  rights  were 
obtained  by  the  purchaser.  Dug- 
ger  V.  Collins,  69  Ala.  324. 

See,  also,  Robinson  v.  Atlantic 
&  G.  W.  R.  Co.,  66  Pa.  160;  Mar- 
tin V.  Davis,  21  Iowa  535;  Bentley 
V.   Shrieve,  4   Md.  Ch.  412. 

In  Wiswall  v.  Sampson,  14  How. 
52,  14  L.  Ed.  322,  the  court  says: 
"The  settled  rule  also  appears 
to  be  that  where  the  subject- 
matter  of  the  suit  in  equity  is  real 
estate  and  which  is  taken  into 
the  possession  of  the  court  pend- 
ing the  litigation,  by  the  appoint- 
ment of  a  receiver,  or  by  seques- 
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not  affect  the  question.^ ^  It  is  a  well  settled  rule  that 
where  property  is  in  custodia  legis,  the  court  in  posses- 
sion is  vested  with  optional  exclusive  jurisdiction  to  hear 
and  determine  all  controversies  affecting  title,  posses- 
sion, and  control  of  the  property.  Unless  it  consents  to 
the  exercise  of  like  jurisdiction  by  other  courts,  they  are 
without  such  jurisdiction. ^2 


tration  the  title  is  bound  from  the 
filing  of  the  bill;  and  any  pur- 
chaser pendente  lite,  even  if  for 
a  valuable  consideration  comes  in 
at  his  peril,"  citing  Crofts  v.  Old- 
field,  3  Swanst.  278  note;  Bird  v. 
Littlehales,  3  Swanst.  299  note; 
Anon.  6  Yes.  Jr.  287;  Angel  v. 
Smith,  9  Ves.  Jr.  335. 

But  contra  see:  Albany  City 
Bank  v.  Schermerhorn,  9  Paige 
(N.  Y.)    372,   38   Am.   Dec.   551. 

Where  a  creditor  obtains  a  judg- 
ment and  levies  upon  and  sells 
real  estate  of  the  debtor  by  virtue 
of  a  lien  acquired  under  his  judg- 
ment, he  obtains  a  good  title  to 
the  real  estate  as  against  a  pur- 
chaser from  the  receiver  who  re- 
ceives his  title  from  the  debtor 
by  virtue  of  a  conveyance  made 
by  order  of  court,  subsequent  to 
the  attaching  of  the  judgment 
lien,  though  no  leave  of  court  is 
asked  or  obtained.  Chautauque 
County  Bank  v.  Risley,  19  N.  Y. 
369,  75  Am.  Dec.  347;  the  prin- 
ciple upon  which  this  decision  is 
based  in  that  the  obtaining  of 
leave  of  the  chancery  court  ap- 
pointing a  receiver  is  not  a  juris- 
dictional fact  affecting  the  legal- 
ity of  the  sale  or  the  validity 
of  the  title  thereunder,  though, 
perhaps,  subjecting  the  person  to 
punishment  for   contempt. 

The  procurance  of  a  lien,  such 
as  an  attachment  of  real  property 


by  the  filing  of  a  notice  in  a  re- 
cording office,  does  not  draw  the 
realty  into  the  custody  of  the 
court  and  thus  preclude  another 
court  from  obtaining  jurisdiction 
of  the  property  by  means  of  a  re- 
ceivership. Pacific  Coast  Pipe  Co. 
V.  Conrad  City  Water  Co.,  237  Fed. 
673. 

In  Wiswall  v.  Sampson,  14  How. 
52,  it  was  construed  that  a  sale  of 
property  in  the  liands  of  a  re- 
ceiver on  execution  would  occa- 
sion no  interference  with  the  pos- 
session of  the  court  but  the  court 
held  it  to  constitute  a  contempt 
of  court. 

But  see  Petaluma  Sav.  Bank  v. 
Superior  Court,  111  Cal.  488,  44 
Pac.  177;  Adams  v.  Hackett,  7  Cal. 
187;  Adams  v.  Woods,  8  Cal.  152, 
68  Am.  Dec.  313,  and  9  Cal.  24. 

n  Reed  v.  St.  Louis  &  S.  F.  R. 
Co.  (Mo.),  209  S.  W.  892;  Carter 
V.  Rodewald,  108  111.  351;  Allen  v. 
Central  Co.,  42  Iowa  683,  686;  St. 
Joseph  &  D.  C.  R.  Co.  v.  Smith, 
19  Kan.  225,  230;  Kinney  v.  Crock- 
er, 18  Wis.  75. 

1-  Pacific  Coast  Pipe  Co.  v.  Con- 
rad City  Water  Co.,  237  Fed.  673; 
Palmer  v.  Texas,  212  U.  S.  118, 
129,  53  L.  Ed.  435.  29  Sup.  Ct.  230; 
Murphy  v.  John  Hofman  Company, 
211  U.  S.  562,  569,  53  L.  Ed.  327. 
29  Sup.  Ct.  154;  Wabash  Ry.  v. 
Adelbert  College,  208  U.  S.  38,  54, 
52  L.  Ed.  379,  28  Sup.  Ct.  182. 
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On  tlie  other  hand  in  determining  whether  a  receiver- 
ship court  has  priority  of  jurisdiction  so  as  to  preclude 
another  court  from  entertaining  an  action,  consideration 
must  be  given  to  the  effect  which  the  doctrines  of  suits  in 
personam  and  in  rem  have  on  both  the  receivership  suit 
and  the  subsequent  one.^^  The  nature  of  the  receiversliip 
itself  is  also  of  importance.  If  the  receivership  is  one  of 
a  character  which  sequesters  all  of  the  property  of  the 
defendant,  as  in  a  creditor's  bill  or  suit  to  dissolve  a  cor- 
poration and  distribute  its  assets,  the  receivership  court 
has  plenary  power  over  the  assets  of  the  defendant,  and 
the  purposes  of  the  receivership  are  of  such  a  nature  as 
to  preclude  interference  by  another  court  without  leave 
of  the  receivership  court.  The  reason  for  such  exclusive 
jurisdiction  is  that  the  court  has  a  duty  to  perform  in 
relation  to  not  only  preserving  the  estate  but  to  do  so  for 
the  benefit  of  all  of  the  creditors  of  the  defendant. ^^  A 
different  situation  may  be  presented  where  the  receiver- 
ship is  merely  for  the  preservation  of  certain  specific 
property  pending  the  determination  of  some  controversy 
in  relation  to  it  as  in  the  foreclosure  of  a  lien  or  the  like. 
In  such  a  case,  prior  lienholders  are  not  necessarily  par- 
ties to  the  proceedings  and  their  rights  are  not  affected 
by  the  proceedings  although  they  may  be  precluded  from 
enforcing  their  liens  pending  the  receivership,  if  such 
enforcement  will  interfere  with  the  possession  of  the  re- 
ceiver.^^ 

13  See  sections  693  and  702  ante.      furnished    it    in    another   jurisdic- 

14  De  Forrest  v.  Coffey,  154  Cal.  tion.  This  case  is  distinguish- 
444,  98  Pac.  27.  able    on    account   of   the    peculiar 

As  to  effect  of  statutes  making  character  of  maritime  liens, 

the  receiver  an  assignee  or  quasi-  i5  Petaluma   Savs.   Bank   v.    Su- 

assignee  of  estate,  see  section  371  perior  Court,  111  Cal.  488,  44  Pac. 

ante.  177. 

In  The  Willamette  Valley,  62  For  the  effect  of  the  receiver- 
Fed.  293,  304,  it  was  held  that  a  ship  upon  prior  attachments,  liens, 
vessel  in  the  hands  of  a  receiver  writs  of  execution,  and  the  like, 
of  a  state  court  was  not  exempt  see  sections  28,  30,  and  253  et  seq. 
from  maritime  liens  for  supplies  ante. 
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From  a  consideration  of  the  decisions  on  this  subject 
it  is  apparent  that  those  holding  that  leave  of  the  re- 
ceivership court  is  essential  to  jurisdiction  and  those 
holding  that  want  of  such  leave  is  not  jurisdictional  and 
merely  constitutes  an  irregularity  are  not  capable  of 
being  harmonized.  The  decisions  are  uniform,  however, 
to  the  effect  that  where  the  purpose  of  the  suit  is  to  inter- 
fere with  the  actual  possession  of  the  receiver,  leave  of 
the  receivership  court  to  sue  is  necessary  to  maintain  the 
suit.  This  is  merely  an  acknowledgment  of  the  priority 
of  jurisdiction  of  the  receivership  court  respecting  the 
possession  of  the  property.  It  is  also  clear  that  where 
the  receivership  cause  is  a  complete  sequestration  of  the 
property  of  the  defendant  so  as  to  bring  not  only  the 
assets  but  all  of  the  creditors  of  the  defendant  before 
the  court,  that  the  priority  of  jurisdiction  of  the  receiver- 
ship court  is  so  complete,  both  as  to  property  and  per- 
sons, as  to  preclude  any  interference  by  another  court 
without  the  permission  of  the  receivership  court.  Wliere, 
however,  the  receivership  is  not  of  such  a  plenary  char- 
acter and  is  not  one  under  statutory  provisions  making 
the  receiver  an  assignee  or  qua  si-assignee,  the  real  di- 
vergence of  authorities  exists. ^"^  It  is  unfortunate  that  the 
reasons  for  such  divergence  are  not  more  frequently 
stated  by  the  courts.  It  seems  to  us  that  the  real  reason 
supporting  the  rule  that  leave  of  court  is  a  jurisdictional 
prerequisite  is  the  point  that  any  attempt  to  determine 
the  amount  of  a  claim  or  status  of  a  right  against  the 
receiver  in  a  forum  other  than  that  of  the  receivership 
constitutes  the  creation  of  a  right  of  participation  in  the 

The  mere  service  of  an  attach-  may  be  sued   in   another  jurisdic- 

ment   is    not   the    bringing   of    an  tion.      Venner    v.    Denver    Union 

action   and    does    not   change    the  Water     Co.,     40     Colo.     212,     122 

custody    of    a    receivership    fund.  Am.  St.  Rep.  1036,  90  Pac.  623. 

Adams  v.  Woods,  9  Cal.  24.  n,  See  the  subject  of  conflict  of 

Where     the     receivership     suit  courts  in  Chapter  XXIV  on  Courts. 
does  not  dissolve  a  corporation  it 
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receivership,  wliicli,  even  though  enforceable  only  in  the 
receivership  court  or  obliged  to  await  the  termination 
of  the  receivership,  interferes  with  the  untrammeled  ad- 
ministration of  the  receivership  by  the  court  which 
created  it,  since  it  would  be  unseemly  for  the  receivership 
court  to  repudiate  the  judgment  or  decree  of  such  other 
court,  if  its  jurisdiction  to  render  it  is  admitted.  To 
enforce  such  a  judgment  or  decree  against  the  receiver- 
ship property  is  to,  in  effect,  admit  complete  jurisdiction 
in  the  interfering  court,  while  to  repudiate  its  enforce- 
ment is  to  retry  the  case. 

The  courts  which  claim  the  right  to  entertain  litiga- 
tion of  a  character  which  determines  a  judgment  or  fixes 
a  lien,  admit  their  inability  to  enforce  it  and  state  that 
it  should  be  enforced  in  the  receivership  court  itself. 
By  such  an  admission  such  courts  admit  that  their  juris- 
diction is  limited  and  is  subject  to  that  of  the  receiver- 
ship court,  for  if  their  jurisdiction  was  complete  there 
would  be  no  need  to  resort  to  another  court  to  obtain  the 
fruits  of  their  judgment. 

The  situation  thus  presented  is  this,  that  the  receiver- 
ship court  has  jurisdiction  of  the  property  and  the  other 
court  has,  or  claims  to  have,  jurisdiction  in  persoyiam. 
But  the  situation  may  be  such  that  the  receivership  court 
has  jurisdiction  of  both  the  property  and  the  persons, 
if  so,  then  it  is  obvious  that  another  court  would  have  no 
power  to  interfere.  The  question  is  naturally  one  which 
has  to  be  decided  upon  the  facts  of  each  case  bearing  in 
mind  the  character  of  the  receivership  suit,  both  as  to 
purpose  and  as  to  who  are  or  should  be  parties  thereto. 
Persons  over  whom  the  receivership  court  has  no  juris- 
diction have  a  right  to  their  day  in  court,  and  if  they 
merely  seek  to  determine  their  claim  or  right,  they  have 
a  right  to  do  so  in  a  court  having  jurisdiction  whether  it 
be  the  receivership  or  some  other  court.  If  the  nature 
of  their  claim  or  right  is  one  which  will  interfere  with 
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the  possession  of  the  receiver,  or  embarrass  the  court  in 
its  administration  of  the  estate,  then  the  proper  forum 
is  the  receivership  court.  If,  however,  the  claim  or  right 
is  not  one  which  on  its  face  will  so  interfere  or  embarrass, 
a  court  of  jurisdiction  coordinate  with  that  of  the  re- 
ceivership would  have  power  to  entertain  it,  if  the  plain- 
tiff is  not  a  party  to  the  receivership  suit.  So  it  seems 
to  us  that  the  ultimate  question  to  be  determined  by  the 
courts  choosing  either  the  jurisdictional  or  non-jurisdic- 
tional  rule,  is  whether  the  indirect  effect  of  a  judgment 
or  decree  of  another  court  upon  the  distribution  of  the 
estate  is  such  an  interference  with  the  receivership  as 
to  be  prohibited  under  the  well  settled  purposes  and 
powers  of  a  receivership,  taking  in  consideration  the 
character  of  the  particular  receivership  and  parties  to  it, 
and  bearing  in  mind  that  the  receivership  court  takes 
possession  of  the  property  subject  to  all  liens  or  equities 
existing  against  it.  We  believe  that  such  indirect  in- 
terference is  not  sufficient  to  preclude  jurisdiction  in  an- 
other court,  but  that  the  question  in  any  particular  case 
must  be  determined  upon  the  principles  of  law  arising 
from  a  jurisdiction  over  person  and  property  or  a  lack 
of  jurisdiction  over  either  person  or  propertj-. 

§  749.     Statutes  Bearing  on  Right  to  Sue  Receiver. 

On  account  of  the  ruling  in  Barton  v.  Barbour^  by 
the  United  States  Supreme  Court  and  other  courts  fol- 
lowing its  ruling  that  a  receiver  could  not  be  sued  with- 
out leave  of  the  receiyership  court,  Congress,  in  the  Judi- 
ciary Act  of  March  3,  1887,  as  amended  by  the  Act  of 
August  13,  1888,-  enacted,  ''That  every  receiver  or  man- 
ager of  any  property  appointed  by  any  court  of  the 
United  States  may  be  sued  in  respect  of  any  act  or  trans- 

1  Barton   v.   Barbour,   104   U.    S.  of    Congress    of    August    13,    1888 

126,  26   L.  Ed.  672.  (25  Stat.  436,  U.  S.  Conip.  St.  1901, 

-  Act  of  Congress  March  3,  1887  page  582), 
(24  Stat.  554)  as  amended  by  Act 
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action  of  his  in  carrying  on  the  business  connected  with 
such  property  without  the  previous  leave  of  the  court  in 
which  such  receiver  or  manager  was  appointed ;  but  such 
suit  shall  be  subject  to  the  general  equity  jurisdiction  of 
the  court  in  which  such  receiver  or  manager  was  ap- 
pointed, so  far  as  the  same  shall  be  necessary  to  the  ends 
of  justice." 

The  passage  of  this  act  was  made  necessary  by  the 
abuses  arising  from  compelling  plaintiffs  to  seek  leave  to 
sue  in  a  distant  court  in  respect  to  the  many  railroad  re- 
ceiverships of  that  period.  In  the  smaller  suits  incidental 
to  the  operation  of  a  railroad  the  inconvenience  amounted 
to  a  denial  of  justice.  Under  this  statute  the  only  ques- 
tion was  whether  the  cause  of  action  to  be  sued  upon  was 
one  in  respect  of  any  act  or  transaction  of  the  receiver 
in  carrying  on  the  business  of  the  receivership.^  This 
statute  has  been  broadly  construed  and  it  has  been  held 
that  the  receivership  court  has  no  discretion  to  say  when 


3  Gableman  v.  Peoria,  D.  &  E. 
R.  Co.,  179  U.  S.  335,  45  L.  Ed. 
220,  21  Sup.  Ct.  171;  Erb  v.  Mor- 
asch,  177  U.  S.  584,  44  L.  Ed.  897, 
20  Sup.  Ct.  819,  affirming  s.  c, 
Kan.  251,  56  Pac.  133;  Texas  & 
Pac.  R.  Co.  V.  Jolinson,  151  U.  S. 
81,  38  L.  Ed.  81,  14  Sup.  Ct.  250; 
McNulta  V.  Lochridge,  141  U.  S. 
327,  35  L.  Ed.  796,  12  Sup.  Ct.  11; 
Dillingham  v.  Hawk,  60  Fed.  494, 
23  L.  R.  A.  517,  9  C.  C.  A.  101; 
Wheeler  v.  Smith,  81  Fed.  319; 
Central  Trust  Co.  v.  East  Tennes- 
see, v.  &  G.  Ry.  Co.,  59  Fed.  523; 
The  St.  Nicholas,  49  Fed.  671; 
Chicago  Great  Western  R.  Co.  v. 
Hulbert,  205  Fed.  248,  125  C.  C.  A. 
98;  Cobb  v.  Sertic,  218  Fed.  320, 
134  C.  C.  A.  116;  Central  Trust  Co. 
V.  Wheeling  &  L.  E.  R.  Co.,  189 
Fed.  82;  Trumbull  v.  Makeever,  9 
Colo.  App.  350,  48  Pac.  825;    Den- 


ver &  R.  G.  R.  Co.  V.  Gunning,  33 
Colo.  280,  80  Pac.  727;  Ball  v. 
Mabry,  91  Ga.  781,  18  S.  E.  64; 
Malott  V.  Shimer,  153  Ind.  35,  74 
Am.  St.  Rep.  278,  54  N.  E.  101; 
Reinhart  v.  Sutton,  58  Kan.  726, 
51  Pac.  221;  Erb  v.  Popritz,  59 
Kan.  264,  68  Am.  St.  Rep.  362,  52 
Pac.  871;  Fullerton  v.  Fordyce, 
121  Mo.  1,  42  Am.  St.  Rep.  516,  25 
S.  W.  587;  Meyer  v.  Harris,  61 
N.  J.  L.  83,  38  Atl.  690;  Dilling- 
ham V.  Russell  (Dillingham  v.  An- 
thony), 73  Tex.  47,  15  Am.  St.  Rep. 
753,  3  L.  R.  A.  634,  11  S.  W.  139; 
Dillingham  v.  Russell  (Dillingham 
V.  Anthony),  73  Tex.  47,  15 
Am.  St.  Rep.  753,  3  L.  R.  A.  634, 
11  S.  W.  139;  Fordyce  v.  Withers, 
1  Tex.  Civ.  App.  540,  20  S.  W.  766; 
Kansas  City,  M.  &  O.  Ry.  Co.  of 
Texas  v.  Latham  (Tex.  Civ.),  182 
S.  W.  717. 
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or  where  its  receiver  may  be  sued.  The  right  to  sue  is 
given  without  condition  or  limitation,^  and  the  suit  is 
not  ordinarily  removable  to  the  federal  court.^  Suits 
brought  under  this  statute  are,  naturally,  more  fre- 
quently in  actions  sounding  in  tort.^^  In  a  general  way 
it  may  be  said  that  the  statute  places  the  receiver  on  the 
same  plane  as  the  corporation  w^hose  property  he  is 
operating  as  to  acts  done  in  such  operation.^  In  suits 
I)rought  by  leave  of  the  statute,  the  controversies  arise 
as  to  whether  the  particular  transaction  sued  on  is  within 
the  phraseology  of  the  statute.  Thus  a  cause  of  action 
arising  prior  to  the  receivership,  can  not  be  prosecuted 
without  leave  of  court  under  the  statute.^     Jurisdiction 


4  Berwind-White  Coal  Mining 
Co.  V.  Eastern  S.  S.  Corp.,  228  Fed. 
726;  Ray  v.  Peirce,  81  Fed.  881. 

The  act  gives  the  right  to  sue  in 
any  court  of  competent  jurisdic- 
tion. Louisville  Southern  Ry.  Co.'s 
Receivers  v.  Tucker's  Adm'r,  105 
Ky.  492,  49  S.  W.  314,  20  Ky.  Law 
Rep.  1303. 

It  has  been  held  that  the  terms 
of  this  statute  are  to  be  construed 
to  extend  to  any  court  of  compe- 
tent jurisdiction,  federal  and  state 
courts  alike,  and  are  not  confined 
to  the  court  appointing  the  re- 
ceiver. Central  Trust  Co.  v.  East 
Tennessee,  V.  &  G.  R.  Co.,  59  Fed. 
523;  McNulta  v.  Lockridge,  141 
TJ.  S.  327,  35  L.  Ed.  796,  12  Sup.  Ct. 
11;  Texas  &  P.  R.  Co.  v.  Johnson, 
151  U.  S.  81,  38  L.  Ed.  81,  14  Sup. 
Ct.  250;  Dillingham  v.  Russell 
(Dillingham  v.  Anthony),  73  Tex. 
47,  15  Am.  St.  Rep.  753,  3  L.  R.  A. 
634,  11  S.  W.  139. 

5  Gableman  v.  Peoria,  D.  &  E. 
R.  Co.,  179  U.  S.  335,  45  L.  Ed.  220, 
21  Sup.  Ct.  171. 

r.a  Cobb  v.  Sertic,  218  Fed.  320, 
134     C.     C.     A.     116;      Nashville 


Ry.  &  Light  Co.  v.  Bunn,  168 
Fed.  862,  94  C.  C.  A.  274;  Ma- 
lott  v.  Shimer,  153  Ind.  35,  74 
Am.  St.  Rep.  278,  54  N.  E.  101; 
Fullerton  v.  Fordyce,  121  Mo.  1, 
42  Am.  St.  Rep.  516,  25  S.  W.  587. 

6  Eddy  V.  Lafayette,  163  U.  S. 
456,  41  L.  Ed.  225,  16  Sup.  Ct. 
1082;  McNulta  v.  Lockridge,  141 
U.  S.  327,  35  L.  Ed.  796,  12  Sup. 
Ct.  11,  affirming  McNulta  v.  Lock- 
ridge, 137  111.  270,  31  Am.  St.  Rep. 
362,  27  N.  E.  452;  Hornsby  v. 
Eddy,  56  Fed.  461,  5  C.  C.  A.  56.; 
Winbourn's  Case,  30  Fed.  167; 
Pope's  Case,  30  Fed.  169,  Erb  v. 
Popritz,  59  Kan.  264  68  Am.  St. 
Rep.  362,  52  Pac.  871;  Wall  v. 
Piatt,  169  Mass.  398,  48  N.  E.  270; 
Fullerton  v.  Fordyce,  121  Mo.  1, 
42  Am.  St.  Rep.  516,  25  S.  W.  587; 
Lamb  v.  Whitman,  17  Ga.  App. 
687,  87  S.  E.  1095. 

7  Northern  Pacific  R.  Co.  v.  Hef- 
lin,  83  Fed.  93,  27  C.  C.  A.  460; 
Finance  Co.  v.  Charleston,  C.  & 
C.  R.  Co..  46  Fed.  508;  Decker  v. 
Gardner,  124  N.  Y.  334,  11  L.  R.  A. 
480.  26  N.  E.  814;  In  re  Seaboard 
Air  Line  Ry.,  166  Fed.  376;    Har- 
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is  not  given  under  the  statute  to  maintain  a  suit  affect- 
ing the  possession,  control,  or  management  of  the  re- 
ceivership property,^  or  interfering  with  the  orders  of 
the  receivership  court,^  A  suit  to  recover  a  penalty  for 
failure  to  file  an  annual  report  on  behalf  of  a  public 
utility  is  within  the  statute. ^°  A  suit  involving  the  title 
or  possession  of  land  belonging  to  the  receivership  is  not 
within  the  statute,^ ^  although  a  suit  based  upon  his  clos- 
ing of  a  private  way  furnishing  track  facilities  to  a  ship- 
per would  be.^-  Ordinarily  a  suit  seeking  a  money  judg- 
ment is  maintainable,^^  but  a  judgment  to  be  rendered  in 
such  a  case  is  not  a  personal  judgment  against  the  re- 
ceiver.^'* But  by  a  judgment  rendered  in  such  a  suit,  the 
judgment  creditor  is  not  entitled  to  an  order  on  the  re- 


raon  V.  Perkins,  45  Ind.  App.  83, 
88  N.  E.  961;  Andrews  v.  Jeter  & 
Co.  (Tex.  Civ.),  171  S.  W.  838; 
Galveston,  H.  &  H.  R.  Co.  v.  Penne- 
father  &  Co.,  59  Tex.  Civ.  636,  126 
S.  W.  948;  San  Antonio,  U.  &  G. 
R.  Co.  V.  Vivian  (Tex.  Civ.),  180 
S.  W.  952;  Andrews  v.  King  (Tex. 
Civ.),  170  S.  W.  862. 

8  Dickinson  v.  Willis,  239  Fed. 
171;  Harmon  v.  Best,  174  Ind.  323, 
91  N.  E.  19. 

9  Royal  Trust  Co.  v.  Washburn, 
B.  &  I.  R.  Ry.  Co.,  113  Fed.  531 
(modified  in  139  Fed.  865,  71  C.  C. 
A.  579). 

Garnishment  proceedings  are  not 
proceedings  against  a  receiver  for 
any  act  of  his  and  are  not  sub 
ject  to  the  provisions  of  said  act 
Central  Trust  Co.  v.  East  Tennes 
see,  v.  &  G.  R.  Co.,  59  Fed.  523 
As  to  matters  relative  to  the  sei 
zure  of  receivership  property  for 
the  nonpayment  of  taxes,  and  the 
proper  course  of  procedure,  see 
Re  Tyler,  149  U.  S.  164,  37  L.  Ed. 
689,  13  Sup.  Ct.  785. 


10  People  V.  Joline,  65  Misc  Rep. 
394,  121  N.  Y.  Supp.  857. 

1 1  J.  I.  Case  Plow  Works  v. 
Finks,  81  Fed.  529,  26  C.  C.  A.  46; 
Comer  v.  Felton,  61  Fed.  731,  10 
C.  C.  A.  28;  Hollifield  v.  Wrights- 
ville  &  T.  R.  Co.,  99  Ga.  365,  27 
S.  E.  715;  Bennett  v.  Northern 
Pac.  R.  Co.,  17  Wash.  534,  50  Pac. 
496;  Southern  Granite  Co.  v. 
Wadsworth,  115  Ala.  570,  22  So. 
157;  Love  v.  Louisville  &  E.  R. 
Co.,  178  Fed.  507;  Morse  v.  Tacka- 
berry,  63  Tex.  Civ.  487,  134  S.  W. 
273. 

A  suit  to  condemn  a  grade 
crossing  is  not  within  the  statute. 
Coster  V.  Parkersburg  Branch  R. 
Co.,  131  Fed.  115,  affirmed  Buck- 
hannon  &  N.  R.  Co.  V.  Davis  (1905), 
135  Fed.  707,  68  C.  C.  A.  345. 

12  Atkinson  v.  Kreis,  140  Ga.  52, 
78  S.  E.  465. 

lo  Dillingham  v.  Russell  (Dill- 
ingham V.  Anthony),  73  Tex.  47, 
15  Am.  St.  Rep.  753,  3  L.  R.  A.  634, 
11  S.  W.  139. 

i4Hanlou  v.  Smith,  175  Fed. 
192.       ' 
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ceiver  for  its  payment  as  a  matter  of  legal  right.  The 
time  and  manner  of  its  payment  is  a  matter  for  the  re- 
ceivership court.  ^^ 

The  same  general  rules  apply  to  other  statutes  giving 
a  right  of  action  under  particular  circumstances  as  in 
case  of  suits  for  labor  or  material  under  contractors' 
bonds^^  and  suits  in  national  bank  receiverships.^'  In 
all  such  cases  the  extent  of  the  right  to  sue  is  circum- 
scribed by  this  statute. 

State  statutes  modeled  upon  that  of  the  federal  statute 
also  exist  in  respect  to  receiverships  in  state  courts  and 
are  construed  along  the  same  lines  as  the  federal 
statute.^ ^  Such  state  statutes  do  not  apply  to  receivers 
of  federal  courts ^'^  and  the  federal  statute  does  not  apply 
to  receivers  appointed  by  state  courts.-*^ 

§  750.     Effect  of  Suit  Without  Leave  to  Sue. 

The  effect  of  suits  commenced  without  leave  of  the  re- 
ceivership depends   upon  the  view  which   the   receiver- 
"ship  court  takes  of  the  jurisdictional  right  to  commence 
them.     It  may  require  the  suit  to  be  dismissed  under 
penalty  of  contempt  proceedings,^  or  it  may  enjoin  its 

15  Investment    Registry    v.    Chi-  Fed.  275;   Linn  County  Nat.  Bank 

cago   &    M.   Electric    Ry.    Co.,   204  v.  Crawford,  69  Fed.   532;    Snoho- 

Fed.    500;    Willcox    v.    Jones,    177  mish  County  v.  Puget  Sound  Nat. 

Fed.  870,  101  C.  C.  A.  84  (affirming  Banlc.  81  Fed.  518. 
Meyer  Rubber  Co.  v.  Georgetown  isMunson  v.  Houser,  9  Ga.  App. 

&  W.  R.  Co.,  174  Fed.  731).  346,    71    S.    E.     595;     Munson    v. 

ic  United      States      v.      Illinois  Houser,  9   Ga.  App.  346,  71  S.  E. 

Surety   Co.,   238   Fed.    840    (which  595;  Commonwealth  Bonding,  etc., 

contains   a   full   discussion   of  the  Ins.  Co.  v.  Bowles  (Tex.  Civ.),  192 

subject).  S.  W.  611;    Houston  Ice  &  Brew- 

17  Capital    Nat.    Bank    v.    First  ing   Co.   v.   Clint   (Tex.   Civ.),   159 

Nat.  Bank,  172  U.  S.  425,  43  L.  Ed.  S.    W.    409;    Kreisle   v.    Campbell, 

502,    19    Sup.    Ct.    202;    Ex    parte  89  Tex.  104,  33  S.  W.  852. 
Chetwood,  165  U.  S.  443,  41  L.  Ed.  lo  Morse  v.  Tackaberry,  63  Tex. 

782,   17   Sup.   Ct.   385;    McConville  Civ.  487,  1S4  S.  W.  273. 
V.  Gilmour,  36  Fed.  277,  1  L.  R.  A.  I'o  Di  Chiara    v.    Sutherland,    62 

498;  Armstrong  v.  Traurman,  36  Misc.  Rep.  555,  115  N.  Y.  Supp.  622. 
II  Rec— li'S 
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,  further  prosecution.-  And  the  court  in  wliich  the  suit  is 
commenced  may,  upon  the  matter  being  brought  to  its 
attention,  refuse  to  entertain  it  and  order  its  dismissal,^ 
although  such  a  dismissal  would  not  likely  be  directed 
where  the  court  takes  the  view  that  the  want  of  leave  to 
sue  is  a  mere  irregularity.^  But  the  irregularity  may  be 
cured  by  the  granting  of  leave  to  sue  during  the  progress 
of  the  suit.^ 


§751.     Waiver  of  Objection  to  Suit  Without  Leave. 

It  is  generally  stated  that  where  leave  of  court  is  not 
held  to  be  jurisdictional,  its  absence  may  be  waived  by 
the  receiver  appearing  without  objection  and  praying- 
affirmative  relief.^     The  doctrine  of  waiver  is  also  ap- 
\  plied  by  courts  holding  the  jurisdictional  rule.^    A  volun- 


1  Central  Trust  Co.  of  New 
York  V.  Wheeling  &  L.  E.  R.  Co., 
189  Fed.  82. 

1  Montgomery  v.  Enslen,  126 
Ala.   654,   28   So.   626. 

See  section  749,  supra. 

3  Ross  V.  Heckman,  84  Fed.  6; 
International,  etc.,  Ry.  Co.  v.  Daw- 
son (Tex.  Civ.),  193  S.  W.  1145; 
Morse  v.  Tackaberry,  63  Tex.  Civ. 
487,  134  S.  W.  273;  San  Antonio, 
etc.,  R.  Co.  V.  Vivian  (Tex.  Civ.), 
180  S.  W.  952. 

•1  See  section  749,  supra. 

5  Coal  &  Iron  Ry.  Co.  v.  Reherd, 
204  Fed.  859,  123  C.  C.  A.  155; 
Brooke  v.  Kettler,  166  Ala.  76,  51 
So.  940;  Sigwald  v.  City  Bank,  82 
S.  C.  382,  64  S.  E.  C98;  Lathrop  v. 
Knapp,  37  Wis.  307. 

Such  an  order  may  be  granted 
without  notice.  Hill  v.  Western 
&  A.  R.  Co.,  86  Ga.  284,  12  S.  E. 
635. 

1  Reed  v.  St.  Louis  &  S.  F.  R. 
Co.  (Mo.),  209  S.  W.  892;  Flen- 
tham  v.  Steward,  45  Neb.  640,  63 


N.  W.  924;  Mulcahey  v.  Strauss, 
151  111.  70,  80,  37  N.  E.  702;  Man- 
ker  V.  Phoenix  Loan  Assn.,  124 
Iowa  341,  100  N.  W.  38;  Sligh  v. 
Shelton,  etc.,  R.  Co.,  20  Wash.  16, 
54  Pac.  763;  Payson  v.  Jacobs,  38. 
Wash.  203,  80  Pac.  429;  South- 
western Surety  Ins.  Co.  v.  Pa- 
cific Coast  Casualty  Co.,  92  Wash. 
654,  159  Pac.  788;  Jay's  Case,  6 
Abb.  Pr.  (N.  Y.)  293;  Naumburg 
v.  Hyatt,  24  Fed.  898. 

In  Hubbell  v.  Dana,  9  How.  Pr. 
(N.  Y.)  424,  it  was  held  that  leave 
to  prosecute  a  suit  against  the 
receiver  should  have  been  ob- 
tained, but  the  irregularity  might 
be  waived  by  a  general  notice  of 
appearance. 

2  Ohio  &  M.  R.  Co.  V.  Nickless, 
71  Ind.   271. 

In  re  Young,  7  Fed.  855,  it  was 
also  held  that,  after  submitting 
to  the  jurisdiction  of  the  court, 
it  was  too  late  to  complain  that 
the  bringing  of  the  suit  without 
leave  was  a  contempt. 
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tary  appearance  and  submission  by  the  receiver  raises  a 
presumption  of  leave  to  defend.^ 

§  732.     Circumstaiices  Under  Which  No  Leave  Necessary. 

If  a  state  court  had  no  jurisdiction  to  appoint  a  re- 
ceiver, the  possession  of  the  receiver  would  not  be  that 
of  the  state  court,  and  he  could  be  sued  in  a  federal  court 
even  without  leave  of  the  state  court. ^  Likewise  a  re- 
ceiver may  be  sued  without  leave  of  court  where  he  takes 
property  not  embraced  in  the  receivership  since  in  such 
a  case  he  is  not  entitled  to  the  protection  of  the  court.- 
No  authority  to  sue  is  required  where  the  debt  is  due  to 
the  receiver  in  his  official  capacity,^  nor  where  waste  is 
being  committed.^    No  special  leave  is  required  where,  by 


\ 


In  Elkhart  Car  Works  Co.  v. 
Ellis,  113  Ind.  215,  15  N.  E.  249, 
where,  in  an  action  to  quiet  title, 
the  receiver  appeared  and  joined 
issue  without  objecting  that  leave 
to  sue  him  was  not  first  obtained, 
was  a  waiver  of  such  objection. 
In  this  case  the  doctrine  of  Keen 
v.  Breckenridge,  96  Ind.  69,  while 
not  overruled,  was  held  not  to 
apply  to  an  action  to  quiet  the 
title  to  real  estate. 

3  Manker  v.  Phoenix  Loan  Assn., 
124  Iowa  341,  100  N.  W.  38;  Car- 
ter V.  Rodewald,  108  111.  351;  Also- 
brook  V.  Watts,  19  S.  C.  539,  543; 
Carter  v.  Rodewald,  108  111.  351. 

1  Pacific  Coast  Pipe  Co.  v.  Con- 
rad City  Water  Co.,  237  Fed.  673. 
See,  also.  Hammock  v.  Farmers' 
Loan  &  Trust  Co.,  105  U.  S.  86,  26 
L.  Ed.  1111. 

2  Brooke  v.  Kettler,  166  Ala.  76, 
51  So.  940;  Hills  v.  Parker,  111 
Mass.  508,  15  Am.  Rep.  63;  Ken- 
ney  v.  Ranney,  96  Mich.  617,  55 
N.  W.  982;  Parker  v.  Browning,  8 
Paige  (N.  Y.)  388,  35  Am.  Dec.  717. 


Where  a  court  has  jurisdiction 
of  a  foreclosure  suit,  if  the  com- 
plaint describes  property  not 
covered  by  the  mortgage,  the  court 
obtains  jurisdiction  of  the  prop- 
erty described  in  the  complaint. 
If  it  errs  in  that  respect,  it  is  an 
error  in  the  exercise  of  its  juris- 
diction and  not  in  excess  of  or 
outside  of  its  jurisdiction.  Ven- 
ner  v.  Denver  Union  Water  Co., 
40  Colo.  212,  122  Am.  St.  Rep. 
1036,  90  Pac.  623. 

A  receivership  applies  only  to 
the  actual,  interest  of  the  defen- 
dant. See  Longfellow  v.  Barnard, 
58  Neb.  612,  76  Am.  St.  Rep.  117, 
79   N.  W.   255. 

3  Armstrong  v.  Armstrong,  L.  R. 
12  Eq.  614;  Bowen  v.  Needles  Nat. 
Bank,   76   Fed.    176. 

4  If  waste  is  being  committed 
and  the  case  is  pressing,  a  re- 
ceiver may  file  a  bill  for  an  in- 
junction without  waiting  for  an 
order  for  that  purpose.  Nangle 
V.  Fingall,  1  Hog.  142.  Waste, 
however,  may  be  restrained  by  an 
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virtue  of  the  statute  under  which  the  receiver  was  ap- 
pointed, the  receiver  is  authorized  to  sue.^  Aiid  where 
the  receiver  prosecutes  his  suit  in  the  court  of  his  ap- 

/pointment  and  with  its  sanction,  no  express  order  is  re- 
quired.^ So  also  where,  in  a  suit  by  the  receiver,  the 
defendant  has  equities  arising  out  of  the  subject-matter 
which  entitles  him  to  affirmative  relief,  he  may  set  them 
up  by  way  of  a  counter-claim,  or  cross-bill,  without  ob- 

X  taining  leave  of  court  to  do  so.^ 

§753.     Proceedings  to  Obtain  Leave  to  Sue. 

The  petitioner  for  leave  to  sue  should  present  his  ap- 
plication to  the  receivership  court  in  the  nature  of  a 
formal  bill  or  petition  containing  appropriate  allegations 
so  that  an  issue  may  be  formed  thereon.^    The  court  will 


order  of  court  without  a  bill  for 
that  purpose.  Cronin  v.  Mc- 
Carthy, Flan.  &  K.  49. 

5  Hayes  v.  Brotzman,  46  Md. 
519;  Wilkinson  v.  Rutherford,  49 
N.  J.  L.  241,  8  Atl.  507.  And  when 
the  statute  provides  that  the  court 
may  make  all  "needful"  orders,  the 
court  may  under  this  general 
power  authorize  the  receiver  to 
sue.     Gill  V.  Balis,  72  Mo.  424. 

fi  Cox  V.  Volkert,  86  Mo.  505; 
Curtis  V.  Chicago  &  E.  Ry.  Co. 
(Ind.  App.),  119  N.  E.  723. 

See,  also,  Ambrose  v.  Brown,  42 
App.  Cas.  D.  C.  25,  where  in  a 
suit  against  the  receiver  in  the 
same  court,  no  leave  of  court  was 
obtained  but  a  nunc  pro  tunc  leave 
was  granted. 

7  Kortjohn  v.  Seimers,  29  Mo. 
App.  277;  Venner  v.  Denver  Union 
Water  Co.,  40  Colo.  212,  122  Am. 
St.  Rep.  1036,  90  Pac.  623.  See, 
also.  Quick  v.  Lemen,  105  111.  578; 
Remer  v.  McKay,  38  Ind.  164. 


1  Talladega  Mercantile  Co.  v. 
Jenifer  Iron  Co.,  102  Ala.  259,  14 
So.  743;  Renfro  v.  Goetter,  78  Ala. 
ol4;  Cowles  v.  Andrews,  39  Ala. 
130. 

In  Ex  parte  Printup,  87  Ala.  148, 
6  So.  418,  the  court  say:  "When 
a  person  not  a  party  to  a  pending 
suit  between  whom  and  the  com- 
plainant there  is  no  privity,  but 
who  has  a  claim  or  lien  on  the 
property,  or  is  interested  in  the 
subject-matter  of  the  suit,  desires 
for  his  own  protection  to  present 
his  claim,  to  assert  his  indepen- 
dent right,  and  raise  new  issues, 
he  must  do  so  by  formal  bill  con- 
taining appropriate  allegations — 
an  original  bill  in  the  nature  of  a 
cross-bill  or  of  a  supplemental  bill 
as  the  case  may  be. 

The  petition  will  be  entertained 
only  by  the  receivership  court. 
Palmer  v.  Seiven,  21  Fed.  354; 
Martin  v.  Atchison,  2  Ida.  590,  33 
Pac.  47;  Odell  v.  H.  Batterman  Co., 
223  Fed.  292,  138  C.  C.  A.  534. 
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make  a  preliminary  examination  of  the  transaction  to  be 
sued  upon  to  ascertain  whether  it  could  be  more  properly- 
disposed  of  in  the  receivership  proceeding.-  The  court, 
before  granting  leave,  will  desire  to  be  satisfied  that  there 
is  a  prima  facie  case  set  up  against  the  receiver.^  The 
court  should  not  permit  its  receiver  to  institute  an  action 
in  a  court  which  clearly  has  no  jurisdiction  of  the  sub- 
ject-matter.^ As  a  general  rule,  notice  of  the  application 
for  leave  should  be  given  the  party  to  be  sued.''  Where 
a  general  order  restraining  suits  against  the  receiver  is 
in  force,  it  should  be  modified.*'  Permission  may  be 
granted  to  the  receiver  to  bring  an  action  in  another 
jurisdiction,'  although  the  court  will  be  averse  to  doing 
so.^  Leave  to  serve  the  receiver  of  a  corporation  does 
not  determine  that  the  cause  of  action  is  a  good  one 
against  the  receiver,  or  that  the  receiver  is  liable.^ 

The  authority  constituting  leave  of  court  for  a  receiver 
to  prosecute  a  suit  need  not  be  specific  authority  to  bring 

-•  Lehigh  Coal  &  Nav.  Co.  v.  Cen-  hand.    In  re  Fischer,  168  App.  Div. 

tral  R.  Co.,  38  N.  J.  Eq.  175.  326,  153  N.  Y.  Supp.  1008. 

But    where    property    has    actu-  A  proposed  suit  which  is  mani- 

ally    passed    into    the    possession  festly  unfounded  or  vexatious  will 

of   the    receiver,    leave    to    sue    is  not  be  permitted.    Palys  v.  Jewett, 

necessary,  even  though  the  corpo-  32  N.  J.  Eq.  302;   Lane  v.  Capsey 

ration  for  whose  property  the  re-  [1891],    3    Ch.    411;    Randfield    v. 

ceiver  is   appointed   obtained  and  Randfield,  3  DeG.  F.  &  J.  766. 

retained     possession     wrongfully.  -i  Morgan    v.    South    Milwaukee 

Re  Christian  Jensen  Co.,  128  N.  Y.  Lake  View   Co.,   100  Wis.   465,   76 

550,  28  N.  E.  665.  N.  W.  354. 

3  Jordan  v.  Wells,  3  Woods  527,  d  McMahon    v.    Shary,    62    Misc. 

Fed.   Cas.   No.   7525;    Hills  v.   Par-  Rep.  236,  114  N.  Y.  Supp.  852. 

ker.  111  Mass.  508,  15  Am.  Rep.  63.  »!  Wilkinson      v.      North      River 

Leave  to  sue  a  receiver  will  be  Const.    Co.,    66    How.    Pr.    (N.    Y.) 

refused  where  the  applicant  does  423. 

not  state   the    nature  of  the   pro-  "  Castleman    v.    Templeman,    87 

posed  action  or  the  court  in  which  Md.  546,  67  Am.  St.   Rep.  363,  41 

it  is  to  be  prosecuted.    McChesney  L.  R.  A.  367,  40  Atl.  275. 

V.   Kona   Sugar  Co.,   14   Haw.   680.  s  Central  Trust  Co.  v.  Wabash, 

The  court  may  consider  liability  St.  L.  &  P.  R.  Co.,  23  Fed.  858. 

of  receiver  in  his  official  capacity  '■»  Fleischauer     v.     Dittenhoefer, 

or    liability    of    any    fund    in    his  17  Jones  &  S.  (N.  Y.)  311. 
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the  particular  action,  but  is  sufficient  if  the  order  appoint- 
ing him  is  broad  enough  to  authorize  the  prosecution  of 
actions  of  its  character  for  the  collection  of  assets  be- 
longing to  the  receivership  estate. ^°  But  a  general  order 
authorizing  the  receiver  to  defend  a  certain  class  of  suits 
against  the  receivership  will  not  authorize  a  suit  against 
him  for  such  a  suit  based  on  acts  before  his  appoint- 
ment.^^ Onerous  conditions  should  not  be  imposed  in  the 
order  granting  leave  to  sue.^^ 

§  754.    Discretionary  Power  of  Court  in  Granting  Leave  to  Sue, 

The  general  rule  is  that  the  granting  of  leave  to  sue 
either  on  behalf  of  or  against  the  receiver  is  generally  a 
matter  within  the  discretion  of  the  court.  ^    The  receiver- 


10  Spinney  v.  Hall,  49  Ind.  App. 
502,  97  N.  E.  571;  Taylor  v.  Cana- 
day,  155  Ind.  671,  57  N.  E.  524,  59 
N.  E.  20. 

The  order  is  sufficient  if  it  au- 
thorizes the  plaintiff  to  sue  its 
receiver  "in  any  court  of  compe- 
tent jurisdiction"  to  enforce  plain- 
tiff's contract  and  to  settle  and 
determine  the  rights  of  the  par- 
ties thereunder,  the  necessary 
jurisdictional  fact  appearing  to 
entitle  plaintiff  to  sue  in  a  federal 
court.  James  Freeman  Brown  Co. 
V.  Harris,  139  Fed.  105,  71  C.  C.  A. 
303. 

11  Andrews  v.  King  (Tex.  Civ.), 
170  S.  W.  862. 

12  It  is  improper  to  refuse  a  re- 
ceiver leave  to  sue  except  upon 
condition  that  all  costs  and  ex- 
penses to  be  made  shall  be  se- 
cured and  paid  by  petitioning 
creditors  desiring  the  litigation, 
and  refusing  to  allow  the  credi- 
tors contributing  to  the  litigation 
fund  priority  for  such  contribu- 
tions first  paid  out  of  the  fund, 
if  any,   resulting  from   the  litiga- 


tion, Standart  Bros,  v,  Ingham 
Circuit  Judge,  163  Mich.  106,  127 
N.  W.  922. 

1  Durand  &  Co.  v.  Howard  & 
Co.,  216  Fed.  585,  132  C.  C.  A.  589; 
Pierson  v.  Pierson  Engineering  & 
Construction  Co.,  92  Conn.  96,  101 
Atl.  485;  Standart  Bros.  v.  Ingham 
Circuit  Judge,  163  Mich.  106,  127 
N.  W.  922;  Schwabacher  Bros.  & 
Co.  V.  Schade  &  Parshall  Co.,  99 
W^ash.  271,  169  Pac.  783;  Odell  v. 
H.  Batterman  Co.,  223  Fed.  292, 
138  C.  C.  A.  534. 

Whether  the  court  will  try  all 
controversies  in  the  case  in  which 
the  receiver  is  appointed  or  refer 
the  matter  to  another  court  in 
an  independent  proceeding  is 
wholly  a  matter  in  its  discretion. 
Kennedy  v.  Indianapolis,  C.  &  L. 
R.  Co.,  3  Fed.  97;  Melendy  v.  Bar- 
bour, 78  Va.  544,  If  equitable  rights 
are  involved  the  court  will  hear 
them  on  petition.  Porter  v.  King- 
man, 126  Mass.  141;  Olds  v. 
Tucker,  35  Ohio  St.  581.  The 
right  to  appeal  in  such  cases  is 
not    granted     except    for    abuse. 
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ship  court  has  the  right  to  determine  for  itself  all  claims 
of,  or  against,  the  receiver,  or  to  decide  whether  it  will 
allow  them  to  be  litigated  elsewhere.^ 

In  granting  to  the  receiver  leave  to  sue,  the  court  exer- 
cises a  sound  judicial  discretion  and  such  leave  will  not  be 
granted  where  the  proceedings  probably  would  be  oppres- 
sive to  those  interested  in  the  proceedings,  or  where  it  is 
unlikely  that  advantage  would  be  derived  from  the  suit  f 
but  as  a  rule  permission  to  sue  will  be  granted  unless  it  is 
clear  that  there  is  no  foundation  for  the  suit."*  But  per- 
mission to  sue  ^vill  be  refused  where  the  suit  is  a  mere 
speculative  one  which  is  part  of  a  stock  jobbing  scheme.^ 
Leave  will  not  be  granted  to  establish  a  lien  where  the 
receiver  has  been  appointed  to  prevent  a  multiplicity  of 
suits  and  to  determine  all  claims. ° 

The  discretion  of  the  court  respecting  the  granting  of 
leave  to  sue  is  one  regiilated  by  fixed  rules  of  law.  It  is 
not  an  absolute  or  arbitrary  discretion.  If  a  petition 
for  leave  to  bring  an  independent  suit  discloses  a  case 

Mechanics  Nat.  Bank  v.  Landauer,  thereon    should    be    instituted    by 

68  Wis.  44,  31  N.  W.  160.  liim,    no    sufficient    reason    being 

Mandamus   will   not,   of  course,  shown  why  the  real  parties  in  in- 

be  awarded  to  compel  the  receiv-  terest    can    noc    sue.      Murrell    v. 

ership  court  to  grant  leave  to  sue  McAllister,   79  Ky.  311. 

where  the  granting  of  such  leave  4  Dacie  v.  John,  McClel.  575. 

is  a  matter  within  the  discretion  Lane    v.    Capsey    [1891],    3    Ch. 

of  the  court.    DeForrest  v.  Coffey,  411.       This     was     a     proceeding 

154  Cal.  444,  98  Pac.  27.  against  the  receiver,  but  the  prin- 

2  Porter  v.  Sabin,  149  U.  S.  473,  ciple  is  the  same. 

37    L.    Ed.  815,   13    Sup.   Ct.   1008;  r,  Denver    City    Waterworks    Co. 

Odell    V.    H.    Batterman    Co.,    223  v.    American   Waterworks   Co.,   81 

Fed.  292,  138  C.  C.  A.  534;  Durand  N.  J.  Eq.  139,  85  Atl.  826. 

&  Co.  V.  Howard  &  Co.,  216  Fed.  c  Re  Herbst,  63  Hun  247,  17  N. 

585,  132  C.  C.  A.  589.  Y.    Supp.    760. 

3  Hayes  v.  Columbus,  L.  &  M.  An  original  bill  against  a  re- 
Ry.  Co.  (C.  C),  67  Fed.  630;  Da-  ceiver  by  a  party  to  the  suit  in 
cie  V.  John,  McClel.  575.  which  the  receiver  is  appointed  is 

Though  a  receiver  may  have  unwarranted  and  a  contempt  of 
power  to  collect  a  judgment  it  court.  Payne  v.  Baxter,  2  Tenn. 
does    not    follow    that    an    action      Ch.  517. 
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where  it  should  be  granted,  it  is  the  duty  of  the  court  to 
do  so.'^  And  this  is  particularly  true,  where  the  rights 
and  relative  positions  of  the  parties  would  not  be  dis- 
turbed by  the  proposed  suit  since  the  receivership  court 
can  not  devest  a  title  by  a  mere  refusal  to  grant  leave  to 
sue.^  Where  the  proposed  suit  is  one  ancillary  to  the 
receivership,  the  discretion  of  the  court  to  allow  an  inde- 
pendent suit  is  undoubtedly  within  its  right  as  it  may 
think  it  more  advisable  to  handle  the  matter  in  the  re- 
'ceivership  proceeding.  But  there  may  also  be  cases 
where  the  right  of  a  party  to  intervene  in  a  pending 
case  is  so  imperative  and  the  inability  to  obtain  relief 
by  other  means  that  the  right  can  not  be  said  to  be  de- 
pendent upon  judicial  discretion,  such  as,  for  example, 
where  the  petitioner  shows  a  title  to,  or  a  lien  upon,  the 
property  in  the  custody  of  a  receiver  and  a  present  right 
to  its  possession,  superior  to  any  right  or  title  that  is,  or 
ma}^  be,  asserted  by  the  parties  to  the  suit.'-*  Under  such 
circumstances,  it  is  an  abuse  of  discretion  for  the  court  to 
refuse  to  allow  a  claimant  an  opportunity  to  determine 
his  rights,  either  in  an  independent  suit  or  in  the  receiver- 
ship proceeding  itself,  since,  if  the  applicant  is  found 
entitled  to  possession  of  property  claimed  by  the  re- 
ceiver, he  has  a  right  to  be  restored  to  the  immediate 
possession,  notwithstanding  the  existence  of  a  receiver- 
ship and  creditors. ^'^ 

T  DeForrest  v.   Coffey,   154    Cal.  leave  of  the  court  appointing  him 

444,  98  Pac.  27.  does  not  apply  to  suits  under  fed- 

8  Petaluma   Sav.   Banlv  v.   Supe-  eral   laws    involving   questions   as 

rior  Court,   111   Cal.   488,   44    Pac.  to    the    validity    of    and    infringe- 

177.  ments  of  letters  patent.     Hupfeld 

In    the    above    case    the    court  v.   Automaton   Piano  Co.,   6G   Fed. 

held  that  the  plaintiff  had  a  right  788. 

to  maintain  its  suit:    "Since  such  'J  Minot  v.   Mastin,  95  Fed.   734, 

leave  can  not  be  denied,  there  is  37  C.  C.  A.  234. 
no    reason    for    requiring    that    it  lo  Odell    v.    H.    Batterman    Co., 

should  be  asked."  223    Fed.    292,    138    C.    C.    A.    534. 

The    general   rule   not   allowing  See,  also.  Park  v.  New  York,  L.  E. 

suit    against    a    receiver    without  &  W.  R.  Co.,  57  Fed.  799;  Gay  v. 
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§  755.     Revocation  of  Leave  to  Sue. 

Where  the  court  has  once  granted  permission  to  sue 
it  is  a  breach  of  judicial  discretion  to  revoke  such  an 
order  when  costs  have  accrued  in  pursuance  of  such 
order  by  the  person  to  whom  permission  is  given.^  But 
the  receivership  court  may,  before  adjudication  in  the 
court  in  which  the  litigation  was  brought  by  its  permis- 
sion, recall  its  leave,  either  because  of  facts  subsequently 
arising,  or  of  new  light  coming  to  it  as  to  then  existing 
conditions,  showing  that  it  Avould  best  subserve  the  due 
administration  of  the  estate  to  recall  the  granted  leave.^ 

Another  court  can  not  restrain  a  receiver  who  has  ob- 
tained permission  from  the  receivership  court  to  sue, 
from  prosecuting  the  suit.  The  proper  place  to  restrain 
him  is  by  application  to  the  receivership  court.^ 

§  756.    In  Whose  Name  Receiver  Should  Sue. 

A  receiver  appointed  by  a  court  of  chancer}^,  in  the 
absence  of  statutory  power,  and  in  the  absence  of  an 

Hudson  River  Electric  Power  Co.,  for  relief  in  respect  to  the  prop- 
184  Fed.  689,  106  C.  C.  A.  643;  erty  in  his  possession,  the  re- 
Central  Trust  Co.  V.  Chicago,  R.  I.  ceivership  may  require  the  plain- 
&  Pac.  R.  Co.,  218  Fed.  336,  134  tiff  to  have  the  injunction  dis- 
C.  C.  A.  144;  Eyton  v.  Denbigh,  solved  upon  penalty  of  revoking 
etc.,  R.  Co.,  L.  R.  6  Eq.  14.  the    order   allowing   leave   to   sue. 

1  Conwell  V.  Lowrance,  46  Kan.  Ray  v.  Trice,  53  Fla.  864,  42  So. 
83,   26   Pac.   461.  901. 

2  Investment  Registry  v.  Chi-  Where  permission  is  given  to 
cago  &  M.  Electric  R.  Co.,  251  sue  the  receiver  and  after  suit 
Fed.  510,  163  C.  C.  A.  504;  Mc-  was  brought  the  party  to  whom 
Neal  Machinery  Co.  v.  Empire  permission  was  granted  took  pro- 
Brick  &  Gas  Co.,  85  Kan.  277,  116  ceedings  to  remove  the  cause  to 
Pac.  501;  Henderson  v.  Walker,  the  United  States  court  it  was 
55  Ga.  481.  held  the  court  granting  such  per- 

Where    after   leave    to    sue    the  mission    could    revoke    the    order 

receiver  has  been  granted  by  the  and    dismiss    the    suit.      Meredith 

receivership    court,    the     plaintiff  Village  Sav.  Bank  v.  Simpson,  22 

amends  his  bill  without  notice  to  Kan.  414. 

the  receiver  and  obtains  an  order  3  Winfield  v.  Bacon,  24  Barb.  (X. 
restraining  the  receiver  from  ap-  Y.)  154;  Van  Rensselaer  v.  Em- 
plying    to    the    receivership    court  ery,  9  How.  Pr.  (N.  Y.)  138. 
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assignment  by  tlie  legal  owner  to  the  receiver  pursuant 
to  tlie  order  of  court,  or  other  conveyance  of  the  legal 
title  to  the  fund  or  property  can  not  in  his  own  name 
maintain  a  suit  in  another  jurisdiction  to  recover  the  re- 
ceivership property  or  debts,  even  when  so  authorized  by 
the  decree  of  appointment.^  The  power  of  the  receiver 
to  sue  in  his  own  name  has  been  recognized,  however. 


1  Rochester  Tumbler  Works  v. 
Mitchell  V^oodbury  Co.,  215  Mass. 
194,  102  N.  E.  438;  Booth  v.  Clark, 
58  U.  S.  (17  How.)  322,  15  L.  Ed. 
164;  Hazard  v.  Durant,  19  Fed. 
471,  McGuin  v.  Fretts,  13  Ont. 
Rep.  699:  Stuart  v.  Grough,  14 
Ont.  Rep.  255;  Dacie  v.  John,  Mc- 
Clel.  575;  Dickey  v.  McCaul,  14 
Ont.  App.  166;  Alexander  v.  Relfe, 
9  Mo.  App.  133  (reversed  in  74 
Mo.  495,  upon  the  application  of 
the  statute  touching  the  right  of 
the  receiver  to  sue  in  his  own 
name).  Yeager  v.  Wallace,  44 
Pa.  294;  Battle  v.  Davis,  66  N.  C. 
252;  King  v.  Cutts,  24  Wis.  627; 
Newell  V.  Fisher,  24  Miss.  342; 
Manlove  v.  Burger,  38  Ind.  211; 
Dick  v.  Struthers,  25  Fed.  103; 
Kenedy  v.  Benson,  54  Fed.  836; 
but  see  contra  in  Wilkinson  v. 
Rutherford,  49  N.  J.  L.  241,  8  Atl. 
507,  where  a  receiver  was  per- 
mitted to  sue  on  a  negotiable  bond 
when  he  had  been  appointed  re- 
ceiver of  an  insolvent  savings  in- 
stitution. The  suit  was  main- 
tained on  the  ground  that  he  was 
an  assignee  by  legal  intendment. 

The  Supreme  Court  of  Massa- 
chusetts in  Wilson  v.  Welch,  157 
Mass.  77,  31  N.  E.  712,  says:  "Al- 
though the  practice  in  this  com- 
monwealth has  not  been  uniform 
(see  Farmers'  &  M.  Bank  v.  Jenks, 


7  Met.  (Mass.)  592;  Boot  &  Shoe 
Mfrs.  Mut.  F.  Ins.  Co.  v.  Melrose 
Orthodox  Cong.  Soc,  117  Mass. 
199;  Sohier  v.  Lamb,  134  Mass. 
275;  Parker  v.  Nickerson,  137 
Mass.  487),  we  consider  the  law 
to  be  that  a  receiver  of  a  corpora- 
tion appointed  by  a  court  of  equity 
can  not  bring  suit  in  his  own 
name  to  recover  property  of  the 
corporation  which  has  never  been 
in  his  possession  unless  he  is  au- 
thorized so  to  do  by  statute,  or 
by  the  decree  of  a  court  compe- 
tent to  give  him  such  authority, 
or  unless  the  title  to  the  property 
has  been  conveyed  to  him.  Courts 
of  equity  can  not  transfer  the  title 
to  property  by  decree  unless  au- 
thorized by  statute,  although  they 
can  compel  the  defendant  to  trans- 
fer the  title.  Cf.  Moriarty  v. 
Kent,  71  Ind.  601;  Harrell  v.  Kent, 
71  Ind.  602;  Garver  v.  Kent,  70 
Ind.  428;  Justice  v.  Kirlin,  17  Ind. 
588;  Harland  v.  Bankers'  &  M. 
Teleg.  Co.,  32  Fed.  305;  Freeman 
V.  Winchester,  10  Smedes  &  M. 
(Miss.)    577;    Ingersoll  v.   Cooper, 

5  Blackf.  (Ind.)  426.  But  see 
Henning  v.  Raymond,  35  Minn. 
303,  29  N.  W.  132;  Baker  v.  Cooper, 
57  Me.  388;  Wray  v.  Jamison,  10 
Humph.  (Tenn.)  186;  St.  Louis  & 
S.  Coal  &  M.  Co.  V.  Sandoval  Coal 

6  M.  Co.,  Ill  111.  32;  Inglehart  v. 
Bierce,  36  111.  133. 
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(a)  wliere  the  order  of  court  so  directs,-  (b)  or  the  statute 
so  authorizes.^  (c)  But  in  the  absence  of  such  power  he 
must  sue  in  the  name  of  the  person  or  corporation  over 
whose  property  he  is  appointed,^  unless  he  sues  upon  a 


2  Baker  v.  Cooper,  57  Me.  388. 

Where  a  court  of  chancery  in 
the  order  of  appointment  confers 
power  on  the  receiver  to  sue,  he 
may  do  so  on  the  principle  that 
the  receiver  is,  by  operation  of 
law,  subrogated  to  all  the  rights 
of  the  real  parties  in  interest. 
Hardwick  v.  Hook,  8  Ga.  354;  Wil- 
son V.  Welch,  157  Mass.  77,  31  N. 
E.  712;  Frank  v.  Morrison,  58  Md. 
423;  Dorsey  v.  Morrison,  48  Md. 
461;  Musgrave  v.  Morrison,  54 
Md.  161;  Rider  v.  Morrison,  54 
Md.  429;  Frank  v.  Morrison,  55 
Md.  399;  Garver  v.  Kent,  70  Ind. 
428;  Moriarty  v.  Kent,  71  Ind. 
601;  Manlove  v.  Burger,  38  Ind. 
211;  Henning  v.  Raymond,  35 
Minn.  303,  29  N.  W.  132;  Leonard 
v.  Storrs,  31  Ala.  488;  Frankle  v. 
Jackson,  30  Fed.  398.  But  see 
Battle  V.  Davis,  66  N.  C.  252. 

In  a  case  where  the  legal  title 
Is  in  a  third  person,  in  whose 
name  the  receiver  is  obliged  to 
prosecute,  he  must  first  obtain  an 
order  of  court  for  that  purpose 
after  notice  to  such  person.  Mer- 
ritt  v.  Merritt,  16  Wend.  (N.  Y.) 
405. 

Where  a  defendant  company 
after  decree  appointing  a  receiver 
but  before  the  appointment  is  com- 
pleted makes  a  payment  alleged 
to  be  fraudulent  and  preferential 
the  proceedings  must  be  by  those 
who  are  affected  by  the  payment 
and  not  by  the  receiver.  Fox  v. 
Toronto  &  N.  R.  Co.,  29  Ch.  (Ont.) 
11;  Gooderham  v.  Toronto  &  N. 
R.  Co.,  29  Ch.  (Ont.)   11. 


If  a  bill  is  filed  by  a  receiver  for 
the  creditors  and  stockholders  of 
a  corporation  it  is  not  necessary 
to  make  the  creditors  and  stock- 
holders parties.  Mann  v.  Bruce, 
5  N.  J.  Eq.  413. 

A  receiver  of  a  firm  having 
power  to  receive  and  reduce  to 
his  possession  all  the  firm's  as- 
sets and  choses  in  action  may 
maintain  in  his  own  name,  with- 
out joining  the  firm  or  its  mem- 
bers, an  action  on  a  fire  policy 
payable  to  the  firm.  Boyd  v. 
Royal  Ins.  Co.,  Ill  N.  C.  372,  16 
S.  E.  389;  Gray  v.  Lewis,  94  N. 
C.   392,  396. 

There  are  cases  which  hold  that 
under  proper  circumstances,  the 
court  appointing  a  receiver  may 
authorize  him  to  bring  and  prose- 
cute suits  in  his  own  name.  Man- 
love  V.  Burger,  38  Ind.  211;  Gar- 
ver V.  Kent,  70  Ind.  428;  Freeman 
V.  Winchester,  10  Smedes  &  M. 
(Miss.)  577;  King  v.  Cutts,  24 
Wis.  627;  Leonard  v.  Storrs,  31 
Ala.  488;  Hardwick  v.  Hook,  8  Ga. 
354. 

3  Or  he  may  be  authorized  by 
statute  to  sue  in  his  own  name, 
as  where  the  statute  provides 
that  the  receiver  shall  "reduce 
the  assets  of  such  corporation  to 
possession,  and  pay  the  debts 
thereof  under  the  same  rules  pre- 
scribed for  the  government  of  ad- 
ministrators." Manlove  v.  Burger, 
38  Ind.  211. 

4  But  if  the  receiver  is  not  au- 
thorized either  by  statute  or  in  a 
proper  case  by  the  order  of  court 
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contract  made  with  himself,  or  upon  an  obligation  due  to 
him  as  receiver,^  or  where  a  tenant  has  attorned  to  him.*^ 
In  most  of  the  states  by  codes  of  procedure,  or  other 
statutory  provisions,  and  especially  in  insolvency  pro- 
ceedings, and  proceedings  for  winding  up  corporations, 
the  receiver  is  specifically  authorized  and  empowered  to 
sue  in  his  own  name  in  all  proceedings  relating  to  the 
property  over  which  his  receivership  extends.^ 


from  which  he  receives  his  ap- 
pointment to  sue  in  his  own  name, 
he  can  not  do  so,  but  must  bring 
the  action  in  the  name  of  the  cor- 
poration or  party  in  whom  was 
the  right  of  action  before  the  ap- 
pointment of  the  receiver.  Yeager 
V.  Wallace,  44  Pa.  294;  King  v. 
Cutts,  24  Wis.  627;  Newell  v. 
Fisher,  24  Miss.  392;  Manlove  v. 
Burger,    38    Ind.    211. 

A  receiver  appointed  "to  lease 
or  rent  the  premises,  to  take  care 
of  the  same,  and  to  collect,  re- 
ceive and  take  care  of  the  said 
rents  during  the  pendency  of  the 
action,"  has  no  right  to  bring  an 
action  in  his  own  name  against  a 
tenant  for  unlawful  detainer. 
King  V.  Cutts,  24  Wis.  627.  But  it 
is  otherwise  if  the  tenant  holds 
under  the  receiver.  Pouder  v. 
Catterson,  127  Ind.  434,  26  N.  E. 
66. 

A  chancery  receiver  ordered  by 
court  to  collect  the  notes  and 
debts  due  to  a  partnership  which 
the  parties  themselves  are  en- 
joined from  collecting  may  sue  in 
his  own  name.  Leonard  v.  Storrs, 
31  Ala.  488.  A  receiver  of  a  part- 
nership can  not  maintain  trover 
in  his  own  name  against  a  per- 
son who  had  converted  assets  of 
the  firm  before  his  appointment; 
he  must  sue  in  the  name  of  the 


firm  in  whom  was  the  legal  right 
of  action.  Yeager  v.  Wallace,  44 
Pa.    294. 

At  common  law  a  receiver  has 
no  power  to  institute  suit  as  such 
to  set  aside  a  fraudulent  convey- 
ance. Porter  v.  Williams,  9  N.  Y. 
142,  59  Am.  Dec.  519.  To  author- 
ize a  receiver  to  sue  he  must  have 
the  legal  title  to  the  thing  in 
controversy.  Newell  v.  Fisher,  24 
Miss.  392. 

5  Pouder  v.  Catterson,  127  Ind. 
434,  26  N.  E.  66;  Singerly  v.  Fox, 
75  Pa.  112;  Biggs  v.  Bowen,  170 
N.  C.  34,  86  S.  E.  692. 

An  action  by  a  receiver  on  a 
contract  of  sale  made  by  him  dur- 
ing the  receivership  should  be 
brought  in  his  own  name,  and  not 
in  the  name  of  the  company  of 
7.'hich  he  is  receiver.  Rochester 
Tumbler  Works  v.  Mitchell  Wood- 
bury Co.,  215  Mass.  194,  102  N.  E. 
438. 

c>  Babcock  v.  Brooks,  9  L.  J.  (U. 
C.)  185.  Where  the  receiver  has 
reduced  the  property  to  posses- 
sion and  it  is  thereafter  stolen 
from  him  the  title  in  an  indict- 
ment may  be  alleged  to  be  in  the 
receiver.  State  v.  Rivers,  60  Iowa 
381,  13  N.  W.  73,  14  N.  W.  738. 

7  Alexander  v.  Relfe,  74  Mo. 
495;  Gill  v.  Balis,  72  Mo.  424; 
Stanton  v.  Wilkeson,   8   Ben.   357, 
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§  757.     Parties  to  Suit  by  or  Against  Receiver. 

The  general  rules  of  law  are  applicable  to  the  making 
of  persons  parties  to  a  suit  by  or  against  a  receiver. 
Although  it  is  not  good  practice  for  a  person  in  his  repre- 
sentative capacity  to  sue  himself  in  his  iiidi\'idual  capa- 
city, as  where  a  receiver  of  a  corporation  sues  the  direc- 
tors, one  of  whom  is  himself,  the  bill  is  not  demurrable  on 
that  ground  alone. ^  The  court  may  direct  the  receiver 
of  a  trustee  to  commence  a  suit  on  behalf  of  the  trust  in 
the  name  of  the  trustee.-  In  case  of  death  or  resignation 
of  a  receiver,  his  successor  may  be  substituted  in  his  place 
in  pending  litigation.^  Statutes  regulating  the  com- 
mencement of  suits  by  partnerships  doing  business  under 
a  fictitious  name,  do  not  preclude  the  receiver  of  such  a 
partnership  from  suing  on  a  cause  of  action  of  such  part- 
nership.^ A  receiver  suing  stockholders  or  directors  of 
a  corporation  of  which  he  is  receiver  is  bound  bv  the 


Fed.  Cas.  No.  13,299;  Gray  v. 
Lewis,  94  X.  C.  392;  Case  v.  Ber- 
win,  22  La.  Ann.  321;  Comer  v. 
Bray,  83  Ala.  217,  3  So.  554;  Lea- 
vitt  V.  Yates,  4  Edw.  Ch.  (N.  Y.) 
134. 

Where  the  statute  authorizes  the 
receiver  to  sue  in  his  own  name 
in  certain  enumerated  cases,  it 
does  not  authorize  the  receiver  to 
bring  suit  in  his  own  name  against 
the  sureties  on  the  bond  of  his 
predecessor.  State,  Fichtenkamp, 
V.  Gambs,  68  Mo.  289. 

The  cace  of  Stanton  v.  Wilke- 
son,  supra,  relates  to  the  rights 
of  a  receiver  of  a  national  bank 
to  sue  the  stockholders  of  such 
bank  in  his  own  name  and  it  is 
held  he  has  such  power  under 
the  provisions  of  U.  S.  Rev.  Stat. 
§  5234;  it  is  also  held  that  the  re- 
ceiver is  not  required  to  i)roceed 
in  equity  but  may  bring  separate 


actions  at  law  to  recover  the 
amount  due  from  each  stock- 
holder. 

See,  also:  Wilson  v.  Welch,  157 
Mass.  77,  31  N.  E.  712;  Battle  v. 
Davis,  66  N.  C.  252;  Yeager  v. 
Wallace,  44  Pa.  294;  Harrell  v. 
Kent,  71  Ind.  602;  Moriarty  v. 
Kent,  71  Ind.  601;  Garver  v.  Kent, 
70  Ind.  428;  Manlove  v.  Burger.  38 
Ind.  213;  Harland  v.  Bankers"  & 
M.  Teleg.  Co.,  33  Fed.  199,  32  Fed. 
305. 

1  Murphy  v.  Penniman,  105  Md. 
452,  121  Am.  St.  Rep.  583,  66  Atl. 
282. 

2  Green  v.  Winter,  1  Johns.  Ch. 
(N.  Y.)    60. 

3  Sheldon  v.  Adams,  18  Abb.  Pr. 
(N.  Y.)  405,  27  How.  Pr.  (X.  Y.) 
179,  41  Barb.   (X.  Y.)   54. 

4  Tripp  v.  Deupree,  60  Okla.  47, 
158  Pac.  923. 
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general  rules  as  to  misjoinder  of  parties  and  tlie  like  in 
respect  to  making  tliem  all  parties  to  the  suit.^  The 
receiver,  when  he  is  vested  with  the  right  to  sue,  need 
not  join  the  corporation  of  which  he  is  receiver  as  de- 
fendant in  a  suit  to  recover  money  deposited  by  it.^  All 
parties  having  a  right  to  be  heard  should,  of  course,  be 
joined  as  parties  to  a  suit  by  the  receiver/  Receivers 
who  are  operating  a  railroad  and  who  are  jointly  and 
severally  liable  for  injuries  by  the  negligence  of  them- 
selves and  another  comjjany  may  be  joined  as  defen- 
dants.^ 

§  758.     Pleading  Capacity  of  Receiver  to  Sue  or  Be  Sued. 

There  is  a  difference  between  capacity  to  sue  w4iich  is 
a.  right  to  come  into  court,  and  a  cause  of  action,  which 
is  a  right  to  relief  in  court.  A  receiver  must  show  by  his 
pleading  his  capacity  to  sue.^  An  allegation  in  a  suit  by 
a  receiver  averring  that  he  was  duly  appointed  receiver 
by  a  certain  court,  showing  the  date  thereof,  and  that  he 
duly  qualified  by  furnishing  the  required  bond,  is  suffi- 
cient.^   A  suit  against  a  receiver  in  his  official  capacity 

5  Burke  v.    Scheer,    89   Neb.   80,  prevent    a    multiplicity    of    suits. 

33  L,  R.  A.  (N.  S.)  1057,  130  N.  W.  Rogers  v.  Boston  Club,  205  Mass. 

962  (suit  to  collect  assessments  of  261,   28    L.    R.  A.    (N.   S.)    743,  91 

insolvent      bail      insurance      com-  N.  E.  321. 

pany) ;   Dill  v.  Ebey,  27  Okla.  584,  6  Rabbe  v.  Astor   Trust  Co.,   61 

46   L.   R.  A.   (N.   S.)    440,   112  Pac.  Misc.   Rep.    650,    114    N.    Y.    Supp. 

973  (joinder  of  stockholders  as  de-  131. 

fendants  in  action  by  receiver  for  7  Conklin  v.  United  States  Ship- 
stock    subscription);    Ventress    v.  building  Co.,  123  Fed.  913;    Twit- 
Wallace,   111    Miss.   357,    L.   R.   A.  chell  v.  Weil,  6  Kan.  App.  53,  49 
1917A,  971,  71  So.  636  (suit  against  Pac.  634. 
directors  for  negligence).  s  Tandrup   v.   Sampsell,   234   111. 

A    bill    in    equity    will    not    lie  526,   17    L.    R.   A.    (N.    S.)    852,   85 

in  behalf  of  a  receiver  of  a  club  N.  E.  331. 

against    its    members    to    recover  See,  also,  Andrews  v.  Rice  (Tex. 

from  them  dues,  and  the  purchase  Civ.),  198  S.  W.  66. 

money  of  supplies  received  from  i  Ward  v.  Petrie,  157  N.  Y.  301, 

it,  since  the  claims  are  cognizable  68  Am.  St  Rep.  790,  51  N.  E.  1002. 

at  law,  and  are  not  common  in  the  2  State  v.  United  States  Fidelity 

sense  that  they  can  be  joined  to  &  Guaranty  Co.,  81  W.  Va.  184,  94 
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should  not  be  commenced  against  him  with  merely  the 
word  * '  receiver ' '  following  his  name,  but  should  have  the 
word  "as"  before  the  word  ''receiver,"  since  otherwise 
the  word  ''receiver"  would  be  merely  descriptive  of  the 
person,^  but  under  such  circumstances  the  body  of  the 
bill  may  be  looked  to  in  determining  the  official  character 
in  which  he  is  sued,^ 

In  a  suit  against  a  corporation  for  damages  while  it 


S.  E.  123;  Schaff  v.  Nash  (Tex. 
Civ.),  193  S.  W.  469. 

A  third  party  can  not  in  a  col- 
lateral proceeding  raise  an  issue 
as  to  the  regularity  of  proceedings 
previously  taken  by  the  creditor 
against  the  debtor,  in  which  a  re- 
ceiver was  appointed  in  supple- 
mentary proceedings,  it  being  saf- 
ficient  as  to  him  that  the  receiver 
was  duly  appointed.  Rabbe  v.  As- 
tor  Trust  Co.,  61  Misc.  Rep.  650, 
114  N.  Y.  Supp.  131. 

Under  code  provisions  providing 
that  in  pleading  a  judgment  or 
other  determination  of  the  court 
it  shall  not  be  necessary  to  state 
the  facts  conferring  jurisdiction, 
but  such  judgment  or  determina- 
tion may  be  stated  to  have  been 
duly  given  or  made,  an  averment 
that  an  order  of  appointment  of  a 
receiver  was  "duly  made"  is 
equivalent  to  an  averment  that  all 
the  jurisdictional  prerequisites  to 
the  appointment  are  existing. 
Title  Ins.  &  Trust  Co.  v.  Grider, 
152  Cal.  746,  94  Pac.  601. 

A  receiver  of  a  legatee  who  ap- 
pears in  the  probate  proceedings 
sufficiently  alleges  his  status  by 
showing  that  he  was  appointed 
in  a  certain  proceeding  without 
setting  forth  all  the  steps  therein, 
but  if  his  appointment  is  ques- 
tioned, he  must  prove  it.     Matter 


of  O'Connor,  47  N.  Y.  St.  Rep.  415, 
19  N.  Y.  Supp.  971;  Matter  of 
Sistare,  2  Connoly  (N.  Y.),  545. 
But  see  Buffalo  Forge  Co.  v.  Col- 
umbus, etc.,  Construction  Co.,  112 
N.  Y.  Supp.  460. 

Where  a  complaint  merely  al- 
leges that  the  plaintiff  was  duly 
appointed  receiver  but  does  not 
state  facts  from  which  the  court 
can  see  that  he  was  so  appointed, 
the  remedy  is  a  motion  to  make 
it  more  definite  and  certain.  Che- 
ney v.  Fisk,  22  How.  Pr.  (N.  Y.) 
236. 

3  See  Kissenger  v.  Fitzgerald, 
125  N.  C.  247,  67  S.  E.  588  (where 
a  suit  against  the  receiver  was 
considered  one  against  the  rail- 
road of  which  he  was  receiver) ; 
Vasele  v.  Grant  Street,  etc.,  Co., 
16  Wash.  602,  48  Pac.  249. 

See,  also,  Atlanta,  B.  &  A.  R. 
Co.  V.  McGill,  184  Ala.  562,  63  So. 
1009. 

4  Cobb  V.  Sertic,  218  Fed.  320, 
134  C.  C.  A.  116. 

The  bill  having  been  framed 
against  the  defendant  as  "re- 
ceiver," the  suit  can  not  be  turned 
into  a  personal  action  against  him, 
on  the  theory  that  the  word  "re- 
ceiver" is  only  descriptio  personae 
and  may  be  disregarded.  Thomp- 
son V.  Evans,  2  Tenn.  Ch.  App.  61, 
70. 
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was  in  tlie  hands  of  a  receiver,  a  general  denial  puts  in 
issue  the  appointment  of  the  receiver,^  but  in  a  suit 
against  a  receiver  for  a  tort  committed  by  a  preceding 
receiver,  a  general  denial  does  not  put  in  issue  the  allega- 
tions as  to  the  appointment  of  the  receiver  and  his  prede- 
cessor.*' The  capacity  of  the  receiver  to  sue  may  be 
raised  by  a  proper  form  of  demurrer,'  but  not  by  a 
motion  in  arrest  of  judgment. '^  The  allegations  as  to  ap- 
pointment need  not  be  proved  when  not  denied  by  a  veri- 
fied answer.''  Amendments  may  be  allowed  to  correct  an 
inaccurate  designation  of  the  receivers.^*'  One  suing  as 
the  assignee  of  a  receiver  must  allege  with  particularity 
the  action  or  proceeding  in  which  he  was  appointed  and 
the  fact  of  his  appointment  and  qualification  as  such  re- 
ceiver.^ ^ 

A   receiver   when    suing   must   allege    and    prove    his 
authority  to  bring  the  suit.^-    In  a  suit  against  a  receiver 


J  Kirby  Lumber  Co.  v.  Cunning- 
ham (Tex.  Civ.),  154  S.  W.  288; 
Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Bal- 
lou   (Tex.   Civ.),  175  S.  W.  337. 

6  McNulta  V.  Lockridge,  137  111. 
270,  31  Am.  St.  Rep.  362,  27  N.  E. 
452;  Bowden  v.  St.  Louis  &  S.  F. 
R.  Co.  (Mo.  App.),  184  S.  W.  1174; 
Spelman  v.  Delano,  177  Mo.  App. 
28,  163  S.  W.  300;  Henry  v.  Ep- 
stein, 50  Ind.  App.  660,  95  N.  E. 
275. 

7  The  question  whether  a  re- 
ceiver has  the  right  to  sue  is  not 
raised  by  a  demurrer  based  on 
the  ground  that  it  does  not  ap- 
pear that  plaintiff  had  any  title  to 
the  note  sued  upon.  White  v. 
Low,  7  Barb.  (N.  Y.)  204;  Ameri- 
can Trust,  etc.,  Bank  v.  McGetti- 
gan,  152  Ind.  582,  71  Am.  St.  Rep. 
345,  52  N.  E.  793. 

8  The  sufficiency  of  the  allega- 
tions in  regard  to  the  time  and 
place,  and  court  in  which  the  re- 


ceiver was  appointed  can  not  be 
raised  on  a  motion  in  arrest  of 
judgment.  Griesel  v.  Schmal,  55 
Ind.  475;  Spahr  v.  Nicklaus,  54 
Ind.  221;  Toledo,  W.  &  W.  R.  Co. 
V.  Milligan,  52  Ind.  505;  Harris  v. 
Rivers,  53  Ind.  216. 

9  International  &  G.  N.  R.  Co.  v. 
Ormond,  57  Tex.  Civ.  79,  121  S.  W. 
899. 

10  Whitcomb  v.  Hooper,  81  Fed. 
946,  27  C.  C.  A.  19. 

11  Assets  Collecting  Co.  v.  My- 
ers, 167  App.  Div.  133,  152  N.  Y. 
Supp.   930. 

1-'  Stewart  v.  Beebe,  28  Barb. 
(N.  Y.)  34;  Bangs  v.  Mcintosh,  23 
Barb.  (N.  Y.)  591;  White  v.  Low, 
7  Barb.  (N.  Y.)  204;  Piatt  v.  Craw- 
ford, 8  Abb.  Pr.  N.  S.  (N.  Y.)  297; 
Cheney  v.  Fisk,  22  How.  Pr.  (N. 
Y.)  236;  Gillet  v.  Fairchild,  4 
Denio  (N.  Y.)  80;  Manley  v.  Ras- 
siga,  13  Hun  (N.  Y.)  288;  Rock- 
well v.  Merwin,  45  N.  Y.  166;  Pot- 
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l)ased  on  claim  and  delivery,  where  he  justifies  his  taking 
by  virtue  of  his  appointment,  the  plaintiff  may  show  the 
invalidity  of  his  appointment,^^  but  where  a  receiver  has 
acted  in  a  matter  with  the  approval  of  the  court,  he  can 
not  thereafter  set  up  the  invalidity  of  his  acts.^^ 

Where  the  discharge  of  the  receiver  is  a  factor  in  the 
case  it  should  be  alleged  in  the  proper  pleading. ^^  Where 
the  dissolution  of  the  corporation  of  which  the  receivers 
were  appointed  is  relied  upon  as  a  defense,  he  may  by  a 
proper  motion  plead  specially  the  fact.^*^ 

Leave  to  sue  must  be  pleaded  in  suits  by  the  receiver 
and  likewise  in  suits  against  him,^^  except  in  such  courts 


ter  V.  Merchants'  Bank,  28  N.  Y. 
641,  86  Am.  Dec.  273;  Dayton  v. 
Connah,  18  How.  Pr.  (N.  Y.)  326; 
Coope  V.  Bowles,  28  How.  Pr.  (N. 
Y.)  10;  Boland  v.  Whitman,  33 
Ind.  64;  Helme  v.  Littlejohn,  12 
La.  Ann.  298;  Hayes  v.  Brotzman, 
46  Md.  519;  Frank  v.  Morrison,  58 
Md.  423. 

The  receiver  of  an  insolvent 
corporation  has  the  right  to  sue 
or  defend  an  action  to  avoid  any 
instrument  which  is  invalid  as  to 
creditors,  and  in  such  case  the 
adjudication  of  insolvency  and  ap- 
pointment of  a  receiver,  appro- 
priates the  property  of  the  debtor 
to  the  payment  of  his  debts,  and 
authorizes  a  receiver  of  this  class 
as  representing  the  creditors  to 
take  such  proceedings  as  the 
creditors  might  do  if  no  assign- 
ment had  been  made.  A  judg- 
ment as  a  prerequisite  to  institute 
proceedings  of  this  nature  is  not 
required.  This  rule,  however,  is 
not  to  be  extended  to  the  class  of 
receiverships  where  the  receiver 
represents  alike  all  parties  to  the 
proceeding.  Graham  Button  Co.  v. 
Spielmann,  50  N.  J.  Eq.  120,  24  Atl. 
II  Rec— 129 


571;  Pillsbury  v.  Kingon,  33  N.  J. 
Eq.  287,  36  Am.  Rep.  556;  Doe, 
Grimsby,  v.  Ball.  11  Mees.  &  W. 
531;  Hopper  v.  Lovejoy,  47  N.  J. 
Eq.  573,  12  L.  R.  A.  588.  21  Atl. 
298;  see  Shaw  v.  Glen,  37  N.  J.  Eq. 
32. 

isBibby  v.  Dieter,  15  Cal.  App. 
45,  113  Pac.  874. 

14  Walker  v.  Mutual  Alliance 
Trust  Co.,  196  Ala.  154,  71  So.  697. 

lo  Freeman  v.  W.  B.  Walker  & 
Sons  (Tex.  Civ.),  175  S.  W.  1133: 
Erb  V.  Popritz,  59  Kan.  264,  68 
Am.  St.   Rep.  362,  52  Pac.  871. 

i"<  Morgan  v.  New  York  Nat. 
Building  &  Loan  Assn.,  73  Conn. 
151,  46  Atl.  877. 

iTSchaff  V.  Nash  (Tex.  Civ.), 
193  S.  W.  469;  Burk  v.  Muskegon 
Mach.  &  F.  Co.,  98  Mich.  614,  57 
N.  W.  804;  Steel  Brick  Siding  Co. 
V.  Muskegon  Mach.  &  F.  Co.,  98 
Mich.  616,  57  N.  W.  817. 

A  complaint  in  an  action  by  a 
receiver  held  required  to  allege 
that  he  had  authority  from  the 
court  to  bring  the  action,  but  it 
is  sufficient  if  he  shows  a  general 
authority  to  do  so.  Spinney  v. 
Hall,   49    Ind.   App.    502,   97   N.   E. 
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as  hold  it  not  a  matter  of  jurisdiction.^^    An  allegation 
of  leave  to  sue  is  conclusive  unless  denied  under  oath.^^ 

§759.     Pleading  Cause  of  Action. 

In  resx^ect  to  stating  a  cause  of  action  or  defenses 
against  in  suits  by  or  against  receivers,  the  same  general 
rules  apply  as  against  other  litigants.^  A  cause  of  action 
must  be  stated,-  and  an  answer  must  meet  the  general 
requirements.^  Set-offs,  counter-claims  and  cross-bills 
may  be  pleaded.'*  Bills  of  particulars  may  be  demanded,^ 
and  inconsistent  defenses  may  be  disallowed.''  Amend- 
ments to  pleadings  are  allowable  as  in  other  cases. ^  But 
in  replevin,  where  property  is  in  custody  of  the  court, 
it  is  held  that  a  demand  for  it  is  unnecessary  to  enable 
plaintiff  to  sue.^    Ordinarily  a  plea  of  the  statute  of  limi- 


571;  Rhodes  v.  Hilligoss,  16  Ind. 
App.  478,  45  N.  E.  666;  Peirce  v. 
Chism,  23  Ind.  App.  505,  77  Am.  St. 
Rep.  441,   55  N.   E.   795. 

IS  Leave  to  sue  need  not  be  al- 
leged in  suit  against  a  receiver,  in 
court  appointing  liim  (Curtis  v. 
Mauger,  186  Ind.  118,  114  N.  E. 
408),  such  allegation  not  being  a 
prerequisite  to  the  court's  juris- 
diction. 

See  substantive  discussion  of 
this  subject  in  sections  747  et  seq., 
supra. 

19  International  &  G.  N.  R.  Co. 
V.  Bradt,  57  Tex.  Civ.  App.  82,  122 
S.  W.  59. 

1  Venner  v.  Denver  Union  Water 
Co..  40  Colo.  212,  122  Am.  St.  Rep. 
1036,  90  Pac.  623;  Cobb  v.  Sertic, 
218  Fed.  320,  134  C.  C.  A.  116. 

2  Bowden  v.  St.  Louis,  etc.,  R. 
R.  Co.  (Mo.  App.),  184  S.  W.  1174; 
Schaff  V.  Nash  (Tex.  Civ.).  193 
S.  W.  469. 

3  Brooke  v.  Kettler,  166  Ala.  76, 
51  So.  940;  John  H.  McGowan  Co. 


V.  Ingalls,  60  Fla.  116,  53  So.  932; 
Chas.  A.  Riley  Co.  v.  W.  T.  Sears 
&  Co.,  154  N.  C.  509,  70  S.  E.  997. 

i  Rochester  Tumbler  Works  v. 
Mitchell  Woodbury  Co.,  215  Mass. 
194,  102  N.  E.  438;  Venner  v.  Den- 
ver Union  Water  Co.,  40  Colo.  212, 
]22  Am.  St.  Rep.  1036,  90  Pac.  623. 
(A  cross  bill.) 

When  a  receiver  files  a  suit  in 
a  state  court,  the  defendant  may 
file  in  such  court  a  counter-claim 
or  set-off  against  the  plaintiff  re- 
ceiver. Grant  v.  Buckner,  172  U. 
S.  232,  43  L.  Ed.  430,  19  Sup.  Ct. 
163. 

5  Curtis  V.  Phelps,  209  Fed.  261 
(in  suit  against  directors  for  neg- 
ligence in  allowing  bank  to  be 
looted  by  employee). 

6  Hyde  v.  Clausin,  82  Wash.  218, 
144  Pac.  50. 

7  Buist  V.  Williams,  81  S.  C.  495, 
62  S.  E.  859;  In  re  Farmers',  etc.. 
Bank,  194  Mich.  200,  160  N.  W.  601. 

>^  Gagnon  v.  Baden  Lick  Sulphur 
Springs  Co.,  56  Ind.  App.  407,  105 
N.  E.  512. 
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tations  is  governed  by  the  same  rules  as  in  other  cases.^ 
The  effect  of  the  apijointment  of  a  receiver  as  an  inter- 
ruption to  the  running  of  the  statute  of  limitations  has 
been  from  time  to  time  considered  in  connection  with 
various  particular  topics.  Such  questions  are  neces- 
sarily dependent  upon  the  phraseology  of  the  particular 
statute  and  no  general  rule  can  be  stated. 

Tlie  mere  appointment  of  a  receiver  does  not  affect  the 
running  of  the  statute  of  limitations  except  where  an 
equitable  suit  is  filed  by  one  or  more  creditors  and  others 
who  may  come  in.  In  such  circumstances  the  statute  does 
not  run  against  those  who  participate  in  the  suit.^*'  The 
allowance  of  a  claim  by  the  receiver  in  the  receivership 
proceedings  prevents  the  running  of  the  statute  of  limita- 
tions.^^ In  a  suit  by  stockholders  against  directors  based 
on  their  negligence  in  conducting  its  affairs,  the  statutes 
of  limitation  apply  as  they  would  to  an  action  by  the 
receiver  for  the  same  purpose.^^    The  statute  of  limita- 

9  Houston  Oil  Co.  v.  Brown  Payments  by  a  receiver  of  a 
(Tex.  Civ.),  202  S.  W.  102;  Allen  debtor  are  not  effective  to  toll  the 
V.  Frawley,  138  Wis.  295,  119  N.  statute  of  limitations.  Shelby 
W.  565;  Lathrop  v.  Twelfth  Ward  Nat.  Bank  v.  Hamrick,  162  N.  C. 
Bank,  146  App.  Div.  567,  131  N.  Y.  216,  78  S.  E.  12. 

Supp.   314.  The  appointment  of  a  receiver 

See  Stokes  v.  Williams,  249  Fed.  does  not  set  in  motion  the  statute 

114,   161   C.   C.  A.   166,   for  a   dis-  of    limitations.      Riddle    v.    First 

cussion  of  the  defense  of  statute  Nat.  Bank,  27  Fed.  503;   Harrison 

of    limitations    against    a    suit    by  v.  Diquan,  1  Connor  &  L.  376. 

receivers   of  a   corporation.  The   Louisiana    statute   of   limi- 

10  Cain  v.  Seaboard  Air  Line  tations  has  been  held  not  to  be 
Ry.,  138  Ga.  96,  74  S.  E.  764.  interrupted  as  against  a  corpora- 

Where  the  court  through  a  re-  tion  by  the  appointment  of  a  re- 
ceivership takes  charge  of  a  cor-  ceiver  of  it.  Taylor  v.  Vossburg 
poration  to  wind  up  its  affairs.  Mineral  Springs  Co.,  128  La.  364, 
the   right  to   secure   the   payment  54  So.  907. 

of  claims  by  usual  process  is  sus-  ii  St.  Louis  Union  Trust  Co.  v. 

pended.      The    statute    of    limita-  St.    Louis   &    S.    F.    Ry.    Co.    (Tex 

tions     against     ordinary     actions  Civ.),  146  S.  W.  348. 

does    not    apply.      State    v.    State  ii' Kelly  v.  Dolan,  233  Fed.  635, 

Bank,   84   Kan.   366,   114   Pac.   381.  147  C.   C.  A.  443. 
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tions  based  on  an  order  of  the  court  for  the  receiver  to 
pay  a  claim  runs  from  the  date  of  the  order.^^ 

§  760.     Issuance  and  Service  of  Process. 

The  issuance  and  service  of  process  in  suits  by  and 
against  receivers  is  governed  in  a  general  way  by  the 
regular  statutes.  But  frequently  statutes  exist  which 
provide  for  the  service  of  process  upon  receivers,  espe- 
cially when  operating  a  railroad,^  and  under  the  Federal 


13  American  Bonding  Co.  v.  Wil- 
liams, 62  Tex.  Civ.  319,  131  S.  W. 
652. 

1  Maxwell  v.  Johnson,  165  Wis. 
462,  IGl  N.  W.  736;  Simpson  v. 
East  Tennessee  V.  &  G.  Ry.  Co., 
89  Tenn.  304,  15  S.  W.  735;  Lamb 
V.  McElwaney,  143  Ga.  490,  85 
S.   E.    705. 

In  Missouri  K.  &  T.  Ry.  Co.  v. 
Hudson  (Okla.),  175  Pac.  744,  the 
court  said: 

"The  injury  occurred  before, 
and  the  action  was  commenced 
after,  the  appointment  of  the  re- 
ceiver. The  railway  company  had 
not  designated  an  agent  in  the 
county  upon  whom  process  could 
be  served,  as  required  by  section 
4717,  Revised  Laws,  1910,  and  it 
therefore  became  necessary  to 
serve  the  summons  pursuant  to 
section  4719,  Revised  Laws,  1910, 
which  provides  for  service  upon 
any  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the 
company,  in  case  it  failed  to  des- 
ignate an  agent  pursuant  to  sec- 
tion 4717,  supra.  Mr.  Twiss,  to 
whom  the  summons  was  delivered, 
was  the  agent  to  sell  tickets  and 
station  keeper  of  said  defendant 
immediately  prior  to  the  order  ap- 
pointing the  receiver  for  the  com- 
pany;   that  after  the  order  of  ap- 


pointment Mr.  Twiss  continued  to 
act  for  the  receiver  in  a  like 
capacity,  and  was  so  employed  at 
the  time  the  summons  herein  was 
delivered  to  him. 

"The  contention  of  counsel  for 
the  defendant  is  that,  in  view  of 
all  this,  it  appears  that  the  sum- 
mons herein  was  not  served  upon 
the  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the 
company,  but  that  it  was  served 
upon  the  agent  of  the  receiver, 
and  is  therefore  insufficient  to 
confer  jurisdiction  upon  the  court 
over  the  person  of  the  defendant. 
We  are  unable  to  agree  with  this 
contention,  although  there  seem 
to  be  some  respectable  authori- 
ties sustaining  it.  Chilletti  v.  Mis- 
souri K.  &  T.  Ry.  Co.,  102  Kan. 
297,  L.  R.  A.  1918C,  1147,  171  Pac. 
14,  relied  upon  by  counsel  for  de- 
fendant, is  directly  in  point  to 
this  effect." 

Service  of  process  in  such  suit 
may  be  made  upon  the  receiver 
by  serving  one  of  his  agents,  in 
the  same  manner  in  which  ser- 
vice is  made  upon  the  company. 
Eddy  V.  Lafayette,  163  U.  S.  456, 
41  L.  Ed.  225,  16  Sup.  Ct.  1082; 
Central  Trust  Co.  v.  St.  Louis,  A. 
&  T.  Ry.  Co.,  40  Fed.  426;  Proctor 
V.    Missouri    K.    &    T.    R.    Co.,    42 
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Judiciary  Act,  receivers  appointed  by  federal  courts 
may  be  served  witli  process  in  the  same  manner  pre- 
scribed by  the  laws  of  the  state  for  the  service  of  process 
upon  the  corporation  which  they  represent-  in  respect  to 
matters  arising  out  of  the  operation  of  the  property. 
But  service  upon  an  agent  of  the  receiver  is  not  a  service 
upon  the  corporation  which  the  receiver  represents.^  A 
receiver  may,  of  course,  waive  an  inadequate  or  defective 
service  of  process  by  appearance  and  answering  to  the 
merits.*  But  a  defendant  who,  upon  a  restricted  service 
of  process,  has  objected  to  the  service  of  summons  upon 
him,  does  not,  by  answering  and  going  to  trial  after  such 
objection,  lose  his  right  to  invoke  the  judgment  of  a  re- 
viewing court  on  the  question,  where  no  appeal  lies 
from  such  an  order  except  on  an  appeal  from  the  final 
judgment.^  In  some  receivership  proceedings  the  statute 
requires  notice  of  certain  proceedings  to  be  given  to  the 
attorney  general,  especially  in  respect  to  insolvent  cor- 
porations. Such  statutes  are  a  part  of  the  proceedings 
and  must  be  complied  with.^ 

Mo.  App.  124;  Wolfe  v.  Peirce,  23  3  Chilletti  v.  Missouri,  K.  &  T. 

Ind.  App.  591,  55  N.  E.  872.  R.    Co.,    102    Kan.    297,    L.    R.    A. 

"The  law  deduces  the  agree-  1918C,  1147,  171  Pac.  14. 
ment  on  the  part  of  the  receivers  But  see  to  the  contrary:  Mis- 
to  answer  in  the  courts  of  the  souri,  K.  &  T.  Ry.  Co.  v.  Hudson 
state  on  service  made  upon  their  (Okla.),  175  Pac.  743;  Cain  v. 
agents  from  the  fact  of  their  op-  Seaboard  Air  Line  Ry.,  7  Ga.  App. 
erating  and  controlling  a  railroad  461,  462,  67  S.  E.  127;  Vann  v.  Mis- 
running  into  or  through  a  state,  souri,  K.  &  T.  Ry.  Co.,  103  Kan. 
and  the  presumption  from  that  857,  176  Pac.  652. 
fact  of  assent  to  such  service  is  4  Beaumont,  S.  L.  &  W.  Ry.  Co. 
conclusive."  Stewart  v.  Harmon,  v.  Daniel  (Tex.  Civ.),  186  S.  W. 
98  Fed.  190.  383. 

2  Peterson    v.    Baker,    78    Kan.  5  Vann  v.  Missouri,  K.  &  T.  Ry. 

337,    97    Pac.    373,    construing   the  Co.,  103  Kan.  857,  176  Pac.  652. 

act  March  3,  1887    [24   Stat.   554]  6  Gillig  v.   George  C.  Treadwell 

as  amended  by  act  Aug.  13,  1888,  Co.,  151  N.  Y.  552,  45  N.  E.  1035. 

c.  866  [25  Stat.  436]   (U.  S.  Comp.  See,     also,     the      chapters     on 

St.  1901,  p.  582).  Banks  and  Insurance  Companies. 
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§  761.     Interlocutory  and  Trial  Proceedings. 

The  right  of  a  litigant  in  a  suit  by  or  against  a  re- 
ceiver to  have  the  action  dismissed  is  generally  one 
within  the  discretion  of  the  court.  ^  The  right  to  have  a 
suit  against  a  receiver  tried  by  a  jury  ordinarily  depends 
upon  the  nature  of  the  suit  in  connection  with  the  statu- 
tory provisions  respecting  jury  trials,-  but  where  the 
claim  is  before  the  receivership  court  itself,  the  right  to 
such  a  trial  by  jury  as  to  questions  of  fact  or  damages  is 
a  matter  w^ithin  the  discretion  of  the  court.^ 

There  is  no  presumption  that  receivers  were  appointed 
from  the  fact  that  they  have  acted  as  such,  since  such  a 
presumption  only  arises  in  respect  to  public  officers.^ 
But  it  may  be  presumed  that  a  court  of  general  jurisdic- 
tion appointing  a  receiver  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties.^  Where  the  fact  of  receiver- 
ship is  denied  by  the  defendant  in  a  suit  brought  by  the 
receiver,  it  is  sufficient  jjroof  of  the  fact  to  show  the 
pleadings,  order  of  court  and  bond  of  the  receiver  in  the 
receivership  suit,  some  of  the  courts  holding  it  not  to  be 
sufficient  to  prove  such  appointment  by  a  certified  copy 
of  the  order  of  appointment,**  while  other  courts  hold 

1  Wilcke    V.    Henrotin,    146    111.  Va.    544;     Harrigan    v.    Gilchrist, 

App.  481   (affirmed  241  111.  169,  89  121  Wis.   127,   280,  99  N.  W.  909, 

N.    E.    329);    Williams    v.    Frank  952;    Kennedy   v.   Indianapolis    C. 

Levy,  Inc.,   152   N.  Y.   Supp.   454;  &  L.  R.  Co.,  3  Fed.  97,  2  Flip.  704. 

McNeal  Machinery  Co.  v.  Empire  4  International,    etc.,    R.    Co.    v. 

Brick  &  Gas  Co.,  85  Kan.  277,  116  Moore    (Tex.  Civ.),  32  S.  W.  379. 

Pac.   501.  5  Spinney  v.  Hall,   49  Ind.  App. 

2Whelan  v.  Enterprise  Transp.  502,  97  N.  E.  571. 

Co.,  164  Fed.  95;  Webb  v.  Stasel,  6  Taft  v.  Pullen,  130  Mich.  595, 

80  Ohio  St.  122,  88  N.  E.  143.  90  N.  W.  329;    Palmer  v.  Clark,  4 

3  De  Forrest  v.  Coffey,  154  Cal.  Abb.  N.  Cas.   (N.  Y.)   25;    Springs 

444,  98   Pac.   27;    Stephens  v.  Au-  v.  Bowery  Nat.  Bank,  63  Hun  505, 

gusta,   etc.,   Co.,  120   Ga.    1082,   48  18  N.  Y.  Supp.  574. 

S.  E.   433;    Shedd  v.   Seefeld,   230  A    mere    certificate    by    a    clerk 

111.  118,  120  Am.  St.   Rep.   269,  13  of  court  that  by  an  order  of  the 

L.  R.  A.  (N.  S.)  709,  82  N.  E.  580;  court  a  certain   person  had   been 

Goodnough  v.  Gatch,  37  Or.  5,  60  appointed    a    receiver    is    not    ad- 

Pac.  383;   Melendy  v.  Barbour,  78  missible    to   prove    such    appoint- 
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it  can  be  so  proved.'^  The  authority  of  a  receiver  to  sell 
land  under  an  order  of  court  can  not  be  shown  by  the 
recitals  in  the  deed,^  since  in  such  a  case  enough  of  the 
record  in  the  receivership  cause  must  be  shown  to  show 
that  the  court  bad  jurisdiction  of  the  person  and  subject- 
matter,  that  the  receiver  qualified  as  such  and  that  he 
was  authorized  to  sell  the  property.*^  Where  a  receiver  is 
ordered  by  the  court  to  sell  certain  property,  it  will  be 
presumed  that  he  has  performed  bis  duty.^°  And  where 
receivers  of  a  railroad  are  required  to  keep  books  show- 
ing a  history  of  their  transactions,  it  will  be  presumed 
that  they  performed  their  duty.  An  absence  of  an  entry 
under  such  circumstances  is  some  evidence  that  an  act, 
which  if  it  had  occurred  would  have  been  entered,  did 
not  occur. ^^ 

The  receivership  court  may  take  judicial  notice  orders 
and  proceedings  in  the  receivership,^-  but  not  as  against 
one  not  a  party  to  the  proceeding.  ^^ 

A  receiver  may,  subject  to  the  directions  of  the  court, 
bind  the  receivership  estate  by  admissions  made  in  good 

ment.    Hudkins  v.  Bush,  69  W.  Va.  s  Hutchinson   v.    Patterson,    226 

194,  Ann.  Cas.  1913A,  533,  71  S.  E.  Mo.  174,  126  S.  W.  403. 

106  •'  Hagan  v.  Holderby,  62  W.  Va. 

7  Ocean  S.  S.  Co.  v.  Wilder,  107  ^^e,    125    Am.    St.    Rep.    960.    57 


Ga.    220.   33    S.   E.    179;    Hayes  v. 
Brotzman,    46    Md.    519;    Allen    v. 


S.  E.  289. 

10  Whitcomb  v.   Manderville,  90 
S.  C.  384,  73  S.  E.  775. 
Central  R.  Co.,  42  Iowa  683.  ,^  g^y^j^^    ^     ^^^^^.^1    Vermont 

A  certified  copy  of  the  order  of  Ry.  Co.,  88  Vt.  59,  90  Atl.  901. 

the    United    States    Circuit   Court  Where  an  agent  is   engaged   in 

appointing    a    receiver    Is    admis-  an     unlawful     conspiracy     to     de- 

sible  in  evidence  to  establish  the  fraud    his   principal,   the   latter   is 

fact  of  receivership   in   an   action  not  bound  by  his  declarations  and 

against  the  corporation.     Cain  v.  statements.      Scutlin    Steel   Co.   v. 

Seaboard  Air  Line  Ry.,  7  Ga.  App.  North  American  Co..  255  Fed.  945. 

461,  462,  67  S.  E.  127.  12  Rathfon    v.    Locher,    215    Pa. 

In  this  respect  see,  also,  Robert-  571,  64  Atl.  790;   Lanham  v.  West 

son    V.    Staed,    135    Mo.    135,    58  (Tex.  Civ.),  209  S.  W.  258. 

Am.  St.  Rep.  569,  33  L.  R.  A.  203,  i3  Sachs  v.  Sachs,  181  111.  App. 

36  S.  W.  610.  342. 
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faith  in  the  course  of  a  litigation.^ ^  An  admission  by  a 
receiver  of  a  fact  occurring  prior  to  his  appointment  and 
of  which  he  has  no  personal  knowledge  is  not  binding 
upon  the  corporation  which  he  represents.  ^^  In  respect 
to  this  cause  of  action  which  is  to  be  tried,  the  general 
rules  of  evidence  apply.^*^  The  court  is  not  bound  to  de- 
termine questions  of  fact  on  motions  before  it,  on  ex 
parte  affidavits,  and  may  require  oral  testimony  or  deny 
the  motion  with  leave  to  institute  an  independent  suit  re- 
garding the  matter.^'  The  court  may,  especially  in  a 
railroad  or  other  large  receivership,  appoint  a  commis- 
sioner to  hear  garnishment  and  attachment  proceedings 
against  the  railroad,  with  directions  to  report  such  mat- 
ters to  the  court.^^ 

§  7C2.     The  Judgment  Rendered  in  Such  Cases. 

Actions  against  a  receiver  are  in  law  actions  against 
the  receivership,  or  the  funds  in  the  hands  of  the  re- 
ceiver, and  his  contracts,  misfeasance,  negligence  and 
liability  are  official  and  not  personal,  and  judgments 
against  him  as  receiver  are  payable  only  from  the  funds 
in  his  hands. ^ 

liBosworth     V.      Terminal     R.  17  Jackson  v.  First  State  Bank, 

Assn.  of  St.  Louis.   174  U.   S.  182,  21   S.  D.  484,  113  N.  W.  876. 

43    L.    Ed.    941,    19    Sup.    Ct.    <v25  18  Harmon  v.  Best,  174  Ind.  323, 

(modifying  and  affirming  80  Fed.  91  N.  E.   19. 

969,  26  C.  C.  A.  279).  i  McNulta     v.      Lockridge,      141 

An  admission  by  one  of  two  re-  U.  S.  327,  35   L.   Ed.  796,   12   Sup. 

ceivers  is  binding  on  both.    Shirk  Ct.    11,    affirming   137   III.    270,    31 

V.  Brookfleld,  77  App.  Div.  295,  79  Am.    St.    Rep.    362,    27   N.   E.    452; 

N.  Y.  Supp.  225.  Texas    &    P.    R.    Co.    v.    Cox,    145 

15  First  Nat.  Bank  v.  Linn,  etc.,  U.   S.   593,   36   L.   Ed.  829,   12   Sup. 

Bank,    30    Or.    296,    47    Pac.    614;  Ct.  905;  The  St.  Nicholas,  49  Fed. 

A.    J.    Nelson    Mfg.    Co.    v.    J.    H.  671;    Woodruff  v.  Jewett,  37   Hun 

Menge  &  Sons,  142  La.  664,  77  So.  (N.  Y.)  205. 

494.  In  an  action  brought  by  a  cred- 

ic  Beach    v.    Nevins,    162    Fed.  itor    of    a    corporation    against    a 

129,   18    L.    R.   A.    (N.   S.)    288,  89  receiver  thereof  no  personal  judg- 

C.  C.  A.  129.  ment  can  be  rendered  against  the 
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A  judgment  in  a  state  court  against  an  ancillary  re- 
ceiver is  operative  only  in  respect  of  propert}'  in  the 


receiver;  it  must  be  against  him 
in  his  official  character,  and  must 
be  payable  out  of  the  funds  of  the 
receiver  held  by  him  in  his  official 
character.  Woodruff  v.  Jewett,  37 
Hun  (N.  Y.)  205;  Hall  v.  Smith,  2  . 
Bing.  156;  Combs  v.  Smith,  78  Mo. 
32;  Camp  v.  Barney,  4  Hun 
(N.  Y.)  373;  Com.  v.  Runk,  26  Pa. 
235;  Barton  v.  Barbour,  104  U.  S. 
126,  26  L.  Ed.  672;  Meara's  Adm'r 
v.  Holbrook,  20  Ohio  St.  137,  5 
Am.  Rep.  633;  Thompson  v.  Scott, 
4  Dill.  508,  Fed.  Cas.  No.  13,975; 
Brown  v.  Brown,  71  Tex.  355,  9 
S.  W.  261. 

Where  a  plaintiff  by  mistake 
sues  the  railroad  company,  in- 
stead of  the  receiver,  and  proc- 
ess is  served  upon  the  receiver 
through  an  agent  and  the  re- 
ceiver appears  and  defends  the 
suit,  the  receiver  and  the  prop- 
erty in  his  hands  are  bound  by  the 
judgment  rendered.  State  of 
South  Carolina  v.  Port  Royal  & 
A.  Ry.  Co.,  84  Fed.  67. 

A  personal  judgment  will  not  be 
rendered  against  a  receiver. 
Marsh  v.  Hussey,  4  Bosw.  (N.  Y.) 
614. 

A  judgment  against  a  receiver 
of  a  railroad  company  for  dam- 
ages for  breach  of  an  agreement 
constituting  the  consideration  for 
a  portion  of  its  right  of  way  may 
direct  him  to  pay  the  amount 
thereof  out  of  any  funds  in  his 
hands,  and  provide  that,  if  it  is 
not  paid  and  the  court  appointing 
the  receiver  refuses  to  order  it 
paid,  the  receiver  having  money 
subject   to    the    payment    thereof, 


an  order  of  sale  shall  issue 
thereon  as  in  other  cases  of  the 
foreclosure  of  vendor's  liens. 
Levy  V.  Tatum  (Tex.  Civ.  App.), 
43   S.  W.   941. 

The  court  rendering  a  judg- 
ment against  the  receiver  of  a 
railroad  company  for  damages  for 
the  breach  of  a  contract  of  the 
company  to  maintain  a  station  at 
a  certain  point  in  consideration  of 
land  for  its  right  of  way  may  es- 
tablish the  same  as  a  lien  upon 
the  right  of  way  and  roadbed  in 
the  nature  of  a  vendor's  lien, 
where  the  receiver  has  taken  pos- 
session of  the  line  and  is  operating 
it.    Ibid. 

Judgment  may  be  rendered 
against  a  receiver  until  he  is 
finally  discharged.  Houston  &  T. 
C.  R.  Co.  V.  Strycharski  (Tex.  Civ. 
App.),  35  S.  W.  851;  affirmed  in 
part  and  reversed  in  part  in  92 
Tex.  1,  37  S.  W.  415. 

Where  a  suit  is  defended  by  a 
receiver  in  the  name  of  the  bank 
over  which  he  is  receiver  he  is 
barred  by  the  judgment  of  the 
court  as  if  he  had  defended  in  his 
own  name.  Smith  v.  United  States 
Exp.  Co.,  135  111.  279,  25  N.  E.  525; 
Bennitt  v.  Wilmington  Star  Min. 
Co.,  119  111.  9,  7  X.  E.  498;  Cham- 
berlain V.  Preble,  11  Allen  (Mass.) 
370;  Craig  v.  Ward,  36  Barb. 
(N.  Y.)    377. 

As  to  whether  judgment  affects 
property  title  to  which  is  not  in 
receiver,  see:  Abbey  v.  Interna- 
tional &  G.  N.  R.  Co.'s  Receivers, 
5  Tex.  Civ.  App.  261,  23  S.  W. 
934. 
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ancillary  area.^  Where  a  receiver  intervenes  in  a  suit 
claiming  the  funds  involved  in  the  suit  and  judgment  is 
against  his  contention,  all  parties  to  the  suit  in  which 
he  was  appointed  are  bound  by  the  judgment.^  Likewise 
where  a  receiver  was  appointed  for  the  holder  of  a  note 
and  sued  thereon  and  recovered,  the  holder  of  the  note 
can  not  thereafter  recover  against  the  maker. ^  Where 
judgment  is  rendered  agains^t  receivers  after  they  have, 
under  order  of  the  court,  but  without  notice  to  the  court 
rendering  the  judgment,  transferred  the  receivershix) 
property  to  another  receiver,  the  judgment  may  be 
vacated  at  the  instance  of  the  judgment  creditor.'' 

2  Reynolds      v.      Stockton,      140  -i  Jaggers    v.    Sparks,    127    Ark. 

U.   S.   254,  35   L.   Ed.  464,   11   Sup.  567,  193   S.  W.  67. 

Ct.   773.  r.  Kloepher  v.    Osborne,   177   111. 

."  Atlantic    Trust    Co.    v.    Dana,  App.  384. 
128  Fed.  209,  62  C.  C.  A.  657. 
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CHAPTER  XXVI. 

KECEIVERSHIP    BONDS    AND    WRONGFUL   EECERTIRSHIPS, 

§  763.    Necessity  for  Furnishing  of  Bonds  on  Appointment  of 
Receiver. 

Two  classes  of  bonds  generally  are  required  to  be  given 
on  the  appointment  of  a  receiver.  One,  that  may  be 
called  the  plaintiff's  bond,  is  required  to  be  given  by  the 
plaintiff,  or  party  applying  for  the  receiver,  conditioned 
to  the  payment  of  damages  for  all  injury,  or  loss,  suffered 
through  the  appointment,  by  the  defendant,  or  owner  of, 
or  any  party  interested  in  the  property,  if  it  finally  ap- 
pears that  the  receiver  was  wrongfully  obtained.  The 
other  bond  is  required  to  be  given  by  the  receiver  himself 
and  is  generally  conditioned  to  the  faithful  performance 
of  the  duties  and  obligations  of  his  trust. ^ 

It  is  the  practice  of  equity  courts  when  acting  without 
any  statutory  direction  as  to  the  matter  and  when  the 
exaction  of  a  bond  is  entirely  a  matter  of  discretion  witli 
the  court  to  require  at  least  the  receiver's  bond,-  such 

1  Pagett  V.  Brooks,  140  Ala.  257,  tion,  57  App.  Div.  515,  68  N.  Y. 
37  So.  263;  Sullivan  Timber  Co.  v.  Supp.  103;  In  re  Hoagland,  Robin- 
Black,  159  Ala.  570,  48  So.  870;  son  Co.,  36  Misc.  Rep.  28,  72  N.  Y. 
Strum  V.   Blair,  182  111.  App.   413;  Supp.  435. 

Thornton-Thomas,      etc.,      Co.      v.  li  Bailie  v.  Bailie,  1  Ir.  Eq.  413: 

Bretherton,   32   Mont.   80,   80   Pac.  Banks     v.     Potter,     21     How.     Pr. 

10;  Lyon  v.  United  States  Fidelity,  (N.  Y.)  469;  Voorhees  v.  Seymour, 

etc.,  Co.,  48  Mont.  591,  Ann.  Cas.  26    Barb.    (N.   Y.)    569;    Re   Eagle 

1915D,  1036,  140  Pac.  86;   Haverly  Iron  Works,  8  Paige  (N.  Y.)   385; 

V.  Elliott,  39  Neb.   201,  57  N.  W.  W^est  v.  Fraser,  5  Sandf.   (N.  Y.) 

1010;    Joslin  v.  Williams,  76  Neb.  653;    Lottimer    v.    Lord,    4    E.    D. 

594,  107  N.  W.  837,  112  N.  W.  343.  Smith     (N.    Y.)     183;     Wilson    v. 

As  soon  as  the  receiver  qualifies  Allen,  6  Barb.  (N.  Y.)  542;  Fair- 
by  the  filing  of  his  bond,  the  prop-  field  v.  Weston,  2  Sim.  &  Stu.  96; 
erty  is  deemed  in  the  custody  of  Williamson  v.  Wilson,  1  Bland 
the  court  as  of  the  date  of  his  ap-  (Md.)  418;  Tomlinson  v.  Ward, 
pointment.     In  re  Lenox  Corpora-  2  Conn.  396;  Manners  v.  Furze,  11 

.(  2059  ) 
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bond  being  dispensed  with,  generally,  only  in  cases  of 
special  and  limited  receiversliips.^ 

The  matter  of  bonds  is  now  very  largely  controlled  by 
statute,  and  bonds  required  by  statute  must  be  exacted  or 
the   appointment   will   be   absolutely  void,   the    statutes 


Beav.  30;  Tylee  v.  Tylee,  17  Beav. 
583;  Simmons  v.  Henderson,  1 
Freem.  Ch.  (Miss.)  493;  Jones  v. 
Dougherty,  10  Ga.  273;  McDougald 
V.  Dougherty,  11  Ga.  570;  WiUiams 
V.  Jenkins,  11  Ga.  595;  Johns  v. 
Johns,  23  Ga.  31;  Whitehead  v. 
Wooten,  43  Miss.  523;  Woods  v. 
Ellis,  85  Va.  471,  7  S.  E.  852;  John- 
son V.  Martin,  1  Thomp.  &  C.  504; 
Defries  v.  Creed,  34  L.  J.  N.  S. 
Eq.  607;  Edwards  v.  Edwards, 
L.  R.  2  Ch.  Div.  291;  Mead  v. 
Orrery,  3  Atk.  235,  but  see  Dil- 
ling  V.  Foster,  21  S.  C.  334;  Shulte 
V.  Hoffman,  18  Tex.  678. 

3  Where  the  appointment  of  a 
receiver  is  to  obtain  a  charge  upon 
the  defendant's  property  and  not 
to  take  possession  tliereof,  or  col- 
lect rents,  the  receiver  need  not 
give  bonds,  the  receiver  and  plain- 
tiff undertaking  not  to  act  with- 
out leave  of  court.  Hewett  v.  Mur- 
ray, 54  L.  J.  Ch.  572,  52  L.  T.  380. 

A  special  receiver,  to  whom 
money  is  directed  to  be  paid  by  a 
decree,  should  be  required  to  give 
bond  with  approved  personal  se- 
curity, with  proper  conditions,  in 
a  penalty  to  be  fixed  by  the  court, 
before  he  is  authorized  to  receive 
the  money,  or  any  part  thereof. 
Carper  v.  Hawkins,  8  W.  Va.  291. 

After  a  decree  for  the  sale  of 
real  estate  to  satisfy  creditors 
having  liens  thereon,  and  an  ap- 
peal from  such  decree  by  the 
debtor,  the  court  below,  in  which 
the    suit    was    pending,    may    ap- 


point a  receiver  to  take  possession 
of  the  property  and  rent  it  out, 
and  collect  the  rents,  until  the 
further  order  of  the  court;  and 
where,  in  such  case,  the  sergeant 
of  the  city  in  which  the  property 
was  located  was  appointed  the  re- 
ceiver,— Held,  not  necessary  to  re- 
quire him  to  give  a  bond  for  the 
faithful  performance  of  his  duty, 
as  it  was  covered  by  his  official 
bond.  Va.  Code  1873,  1124,  chap. 
174,  §  5.  Moran  v.  Johnston,  26 
Graft.  (Va.)  108. 

Where  a  receiver  is  appointed 
over  the  same  property  in  sepa- 
rate suits,  a  bond  in  each  action 
is  said  not  to  be  imperative. 
Banks  v.  Potter,  21  How.  Pr. 
(N.  Y.)   469. 

In  Wilson  v.  Welch,  157  Mass. 
77,  31  N.  E.  712,  the  court  say: 
"The  fact  that  the  complainant 
(receiver)  has  not  given  a  bond 
is  not  a  defense  to  this  suit.  Any 
person  interested  can  apply  to  the 
court  to  have  this  done  if  thought 
necessary;  but  it  is  not  contended 
that  the  decree  appointing  him  re- 
ceiver was  on  condition  that  he 
should  first  give  a  bond  or  that  it 
required  him  to  give  a  bond."  In 
the  absence  of  direct  evidence  it 
is  reasonable  to  assume  that  the 
court  on  entering  an  order  au 
thorizing  suit  by  the  receiver  as- 
certained that  the  plaintiff  had 
duly  qualified  as  receiver.  Hege- 
wisch  V.  Silver,  140  N.  Y.  414,  35 
N.  E.  658. 
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being  regarded  as  mandatory  and  prohibitory.^  Where 
both  plaintiff's  and  receiver's  bonds  are  required  the 
ordering  of  only  one  of  them  will  not  be  sufficient.^  A 
state  statute  relating  to  this  subject  is  applicable  to  a 
domiciliary  receiver  from  another  state  upon  taking 
possession  of  property  within  the  state.'''  When  the 
statute  requires  a  plaintiff's  bond  to  be  exacted  and  given 
at  the  time  of  the  appointment  it  is  not  sufficient  to  re- 
quire that  one  be  given  at  a  later  date.'  Although  the 
statute  may  leave  the  matter  of  requiring  a  bond  to  the 
discretion  of  the  court,  if  the  statute  requires  that,  when 
the  giving  of  a  bond  is  dispensed  with  for  reasons  per- 
missible under  the  statute,  there  should  be  a  finding  on 
the  point  in  the  appointment  order,  compliance  with  such 
requirement  is  essential.^  Under  a  discretionary  statute 
a  court  may  exact  a  bond  at  a  time  subsequent  to  the  ap- 
pointment although  at  that  time  it  dispensed  with  it.^ 

Where  the  order  of  court  requires  the  giving  of  a  re- 
ceiver's bond  the  receiver  can  not  legally  perform  any  of 
the  functions  of  his  office  nor  is  he  vested  with  any  of 
the  rights  or  prerogatives  attaching  to  the  office  until  he 
complies  with  the  order. ^°    While,  however,  the  receiver 

4  Bibby  v.   Dieter,   15   Cal.  App.  i>  Lee  v.   Stevens,  22  Idaho  670, 

45,     113    Pac.     874     (regarding    a  127   Pac.   680. 

plaintiff's  bond) ;  Davila  v.  Heath,  ii»  The    receiver's    right    to    pos- 

13    Cal.    App.    370,    109    Pac.    893  session,   however,   as   well   as   his 

(Plaintiff's  bond).  right  to  sue  are  dependent  on  his 

0  Stoff   V.    Erken,    172    Cal.    481,  giving    bond    as    required    by    the 

156  Pac.  1033.  order  of   appointment.     De   Fries 

6  Harris  v.  Hibbard  (N.  J.),  71  v.  Creed,  34  L.  J.  Ch.  N.  S.  607; 
Atl.  737.  Edwards  v.  Edvv^ards,  L.  R.  2  Ch. 

7  Ayres  v.  Graham  Steamship  Div.  291;  Johnson  v.  Martin,  1 
Coal  &  Lumber  Co.,  150  111.  App.  Thomp.  &  C.  504;  Morgan  v.  Pot- 
137.  '  ter.   17   Hun    (N.   Y.)    403,   Contra. 

s  Staar  v.  Moy  Tong  Koon,  145  Ex  parte  Evans,  L.  R.  13  Ch.  Div. 

111.  App.  341;   Watson  v.  Cudney,  252;    Brewster  v.   F.   G.   Brewster 

144  111.  App.  624;  Mason  v.  Hooper,  Co.,  145  App.  Div.  812,  130  N.  Y. 

166  111.  App.  537;  John  Spry  Lum-  Supp.  654;  Edgerley  v.  Blackburn. 

ber  Co.  v.  Hardin,  172  111.  App.  86;  140  App.  Div.  419,  125  N.  Y.  Supp. 

Fluke  V.  Phelps,  177  111.  App.  95.  353. 
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is  not  permitted  to  take  possession  of  the  receiversliip 
property  until  be  lias  given  bond,  yet  if  tbe  possession 
lias  been  ordered  tbe  receiver  will  be  protected. ^^ 

When  an  order  has  been  made  directing  a  receiver  to 
sue  it  will  be  presumed  that  tbe  receiver  had  complied 
wdth  the  order  directing  the  filing  of  a  bond  before  the 
order  to  sue  was  made.^-  When  matters  connectetl  with 
the  requiring  and  filing  of  the  bond  have  been  legally 
attended  to,  the  authority  of  the  receiver,  acquired  by 
the  filing  of  the  bond,  will  date  back  to  the  time  of  the 
order  of  appointment.^^ 


11  Morrison  v.  Skerne  Iron 
Works  Co.,  60  L.  T.  N.  S.  588. 

i2Hegewisch  v.  Silver,  140 
N.   Y.   414,   35   N.   B.   658. 

13  Re  Schuyler's  Steam  Tow 
Boat  Co.,  136  N.  Y.  169,  20  L.  R.  A. 
391,  32  N.  E.  623;  Re  Christian 
Jensen  Co.,  128  N.  Y.  550,  28  N.  E. 
665;  Rutter  v.  Tallis,  5  Sandf. 
(N.  Y.)  610;  Storm  v.  Waddell,  2 
Sandf.  Ch.  (N.  Y.)  494,  544;  Wil- 
son V.  Allen,  6  Barb.  (N.  Y.)  542; 
Re  Berry,  26  Barb.  (N.  Y.)  55; 
Voorhees  v.  Seymour,  26  Barb. 
(N.  Y.)  569,  581;  Deming  v.  New 
York  Marble  Co.,  12  Abb.  Pr. 
(N.  Y.)  66;  Mann  v.  Pentz,  2 
Sandf.  Ch.  (N.  Y.)  257;  Porter  v. 
Williams,  9  N.  Y.  142,  59  Am.  Dec, 
519;  Van  Alstyne  v.  Cook,  25  N.  Y. 
489;  Johnson  v.  Martin,  1  Thomp. 
&  C.  504;  Maynard  v.  Bond,  67  Mo. 
315;  Re  Eagle  Iron  Works,  8 
Paige  (N.  Y.)  385;  Weil  v.  Tyler, 
38  Mo.  545;  Alexander  v.  Merry, 
9  Mo.  514,  524;  Steele  v.  Sturges, 
5  Abb.  Pr.  (N.  Y.)  442;  Lottimer 
V.  Lord,  4  E.  D.  Smith  (N.  Y.)  183; 
Tomlinson  v.  Ward,  2  Conn.  396; 
Fairfield  v.  Weston,  2  Sim.  &  Stu. 
96;  Clinkscales  v.  Pendleton  Mfg. 
Co.,    9    S.    C.   318;    Regenstein   v. 


Pearlstein,  30  S.  C.  192,  8  S.  E. 
850;  Ex  parte  Evans,  Re  Watkins, 
L.  R.  13  Ch.  Div.  252. 

This  case  is  based  upon  the  doc- 
trine that  the  appointment  of  a 
receiver  is  in  the  nature  of  an 
equitable  execution.  Re  Schuyler's 
Steam  Tow  Boat  Co.,  43  N.  Y. 
St.  Rep.  163,  18  N.  Y.  Supp.  89. 

A  contrary  doctrine  is  held  in, 
De  Fries  v.  Creed,  34  L.  J.  Eq. 
N.  S.  607;  Edwards  v.  Edwards, 
L.  R.  2  Ch.  Div.  291  (see  L.  R.  13 
Ch.  Div.  255) ;  Farmers'  Bank  v. 
Beaston,  7  Gill.  &  J.  (Md.)  421, 
28  Am.  Dec.  226;  Woods  v.  Ellis, 
85  Va.  471,  7  S.  E.  852;  Noyes  v. 
Rich,  52  Me.  115. 

As  will  be  seen  the  great  weight 
of  authority  is  in  favor  of  the 
doctrine  stated  in  the  text,  and  is 
based  upon  the  following  propo- 
sitions: (1)  The  appointment  of 
a  receiver  is  in  the  nature  of  an 
equitable  execution,  and  relates  to 
the  date  of  the  order  mad^e.  (2) 
If  this  doctrine  were  not  to  pre- 
vail endless  confusion  and  waste 
would  ensue  from  permitting  par- 
ties with  executions  and  attach- 
ments to  intervene  between  the 
date   of    the    order   and    the    per- 
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Where  one  of  two  receivers  is  a  non-resident,  the  court 
should  require  that  his  bond  be  conditioned  that  he  appear 
when  required  by  the  court  either  upon  notice  to  him 
within  or  without  the  state. ^^ 

§  764.     Formal  Matters  Relating  to  the  Execution  and  Filing 
of  the  Bond. 

Material  and  substantial  defects  in  the  execution,  ap- 
proval, or  filing  of  the  bond,  especially  when  provisions 
of  the  statute  concerning  these  matters,  are,  or  by  the 
court  are  considered,  mandatory,  will  render  the  bond  in- 
valid and  deprive  the  receiver  of  authority  under  the 
appointing  order.^    But  material  defects  in  the  bond  do 


fecting  of  the  same  by  giving 
"bond,  and  dissipate  the  property. 
(3)  That  inasmuch  as  the  appoint- 
ment of  itself  does  not  disturb 
-existing  rights  or  liens,  there  can 
be  no  valid  reason  for  permitting 
the  custody  of  the  property  or 
fund  to  be  distributed  among  rivai 
officers  and  disputing  claimants. 
Bailie  v.  Bailie,  1  Ir.  Eq.  413. 

On  appointment  the  court  will 
require  receiver  to  give  bonds. 
Tomlinson  v.  Ward,  2  Conn.  396; 
In  re  Lenox  Corp.,  167  N.  Y.  623, 
60  N.  E.  1115,  affirming  57  App. 
Div.  515,  68  N.  Y.  Supp.  103;  John 
Mulstein  Co.  v.  New  York,  213 
N.  Y.  308,  107  N.  E.  651. 

liLette  Bros.  v.  American  Silk 
Co.,  159  Fed.  499. 

1  In  Dreyspring  v.  Loeb,  113  Ala. 
263,  21  So.  73  it  was  held  where 
the  statute  provided  that  an  order 
appointing  a  receiver  "must  re- 
quire complainant  to  enter  in  a 
bond,"  the  requirement  is  manda- 
tory, and  an  order  which  merely 
requires  the  receiver  to  give  bond 
is  insufficient.  The  bond  required 
by    the   statute    of   a   receiver   in 


supplementary  proceedings  must 
be  filed  with  the  "proper  clerk" 
and  the  proper  clerk  under  the 
statute  in  question  has  been  held 
to  be  the  clerk  of  the  county  in 
which  the  action  was  triable  and 
in  which  the  judgment  roll  was 
filed.  John  Mulstein  Company  v. 
New  York,  213  N.  Y.  308,  107  N.  E. 
651    (Filing  in  wrong  office). 

Where  a  receiver  brought  suit 
to  set  aside  certain  alleged  fraud- 
ulent conveyances  made  by  a 
debtor,  it  appeared  that  the  re- 
ceiver had  executed  an  obligation 
in  the  form  of  a  bond,  but  with 
only  one  surety  and  was  without 
seal.  Held,  on  objection  for  non- 
compliance with  the  order  of  ap- 
pointment, that  the  suit  should  be 
dismissed.  Johnson  v.  Martin,  1 
Thomp.  &  C.  (N.  Y.)  504;  Banks  v. 
Potter,  21  How.  Pr.  (N.  Y.)  469; 
Conger  v.  Sands,  19  How.  Pr. 
(N.  Y.)  8;  Voorhees  v.  Seymour, 
26  Barb.  (N.  Y.)  569. 

It  was  subsequently  held,  how- 
ever, that  an  informality  in  the 
bond,  as  that  it  was  not  under 
seal,  could  only  be  taken  advan- 
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not  necessarily  invalidate  the  appointment  of  the  re- 
ceiver, for  the  receivership  court  may  correct  the  defects 
upon  proper  application.-  In  an  action  by  a  state  court 
receiver  on  an  assessment  of  stockholders  in  a  federal 
court  it  was  held  that  defendants  could  not  complain  of 
an  order,  made  after  the  commencement  of  the  suit,  ap- 
proving' the  receiver's  bond  nunc  pro  tunc  as  of  the  time 
of  filing,  the  question  as  to  whether  or  not  the  creditors 
of  the  estate  were  sufficiently  protected  being  one  for  the 
receivership  court  itself  to  determine.^  Where  the  plain- 
tiff's bond  given  on  appointment  ran  to  defendant  instead 
of  defendants  an  order  was  subsequently  made  ratifying 
the  original  bond  and  directing  a  new  and  corrected  bond 
to  be  filed  and  it  was  held  that  the  appointment  was 
rendered  valid,  at  least  from  the  time  of  the  filing  of  the 
new  bond.^ 

Questions  concerning  the  validity  of  receivership  bonds 
sometimes  arise  out  of  the  fact  that  third  parties  are  del- 
egated or  authorized  to  perform  certain  acts  connected 
with  their  execution  or  filing.  As  a  rule  these  situations 
are  controlled  by  the  general  rules  relating  to  the  rela- 
tions between  assured  and  assurer.  For  instance  where 
the  amount  of  the  bond  given  by  a  plaintiff  on  the  ap- 
pointment of  a  receiver  was  inserted  after  it  had  been 
signed  by  the  surety  but  the  insertion  had  been  made  by 
a  duly  authorized  agent  of  the  surety,  the  bond  was  held 
to  be  valid. ^  But  with  reference  to  the  receiver's  bond  in 
a  general  receivership,  such  as  that  created  in  the  case  of 
an  insolvent  corporation  or  the  dissolution  of  a  partner- 

tage  of  by  a  debtor  defendant  and  ?•  Hamilton   v.    Simon,    178    Fed. 

not  by  a  third  person.     Morgan  v.  130. 

Potter,  17  Hun  (N.  Y.)  403,  citing  4  Title  Ins.  &  Trust  Co.  v.  Call- 
Tyler  V.  Willis,  33  Barb.  (N.  Y.)  fornia  Development  Co.,  164  Cal. 
327;  Underwood  v.  Sutcliffe,  10  58,  127  Pac.  502,  171  Cal.  227,  152 
Hun  (N.  Y.)   453.  Pac.  564. 

2  Schmidt    v.    Johnson,    166    111.  5  Title  Ins.  &  Trust  Co.  v.  Cali- 

App.  622,  623;    Anderson  v.  Hult-  fornia  Development  Co.,   164   Cal. 

berg,  117  III.  App.  231.  58,  127  Pac.  502. 
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sliip,  these  general  principles  do  not  apply  as  far  as 
creditors  and  others  interested  in  the  estate  who  are  not 
formal  parties  at  the  beginning  and  come  into  the  pro- 
ceedings by  intervention  after  the  bond  has  been  filed  are 
concerned.  They  are  not  always  held  to  the  duty  of 
examining  the  bond  and  assuring  themselves  that  it  is  in 
all  respects  correct  and  valid.  Thus,  wdiere  a  bond  w^as 
signed  by  some  of  the  sureties  mentioned  in  the  body 
thereof  and  then  delivered  to  the  receiver  to  obtain  the 
signatures  of  the  others,  and  the  receiver  filed  it  without 
the  remaining  signatures,  the  bond  w^as  held  to  be  good 
as  against  those  w^ho  had  signed,  the  decision  being  based 
on  the  equity  principle  that  where  one  of  two  innocent 
parties  must  suffer  the  loss  should  fall  upon  the  one  who 
is  the  more  culpable.'' 

It  may  be  said  that,  as  a  general  proposition,  defects 
in  form  and  not  in  substance  are  not  permitted  to  invali- 
date the  bond."     A  bond  running  to  plaintiff  instead  of 


6  Williams  v.  Hitcncock,  86 
Wash.  536, 150  Pac.  1143.  It  was  also 
held  in  this  case  that,  the  bond  in 
question  having  been  filed  on  the 
appointment  of  a  temporary  re- 
ceiver, and,  on  the  consent  of  all 
the  parties  then  before  the  court, 
including  those  who  had  signed 
the  bond,  the  court,  making  the 
appointment  permanent,  having 
ordered  the  bond  to  remain  in 
force  as  that  of  the  permanent  re- 
ceivers, the  signers  were  estopped 
from  claiming  that  it  was  defec- 
tive, as  to  the  conduct  of  the  per- 
manent receiver,  although  the 
fact  that  all  of  the  signatures  had 
not  been  obtained  was  not  known 
at  the  time  of  the  making  of  order 
appointing  the  permanent  receiver. 

7  Schmidt  v.  Johnson,  166  111. 
App.  622,  623.  (Judge  signed  bond 
but  without  the  word  "approved," 
II  Rec— 130 


and  without  the  entrj-  of  an  order 
of  approval). 

It  is  desirable  in  all  cases  that 
the  bond  should  be  presented  for 
approval  and  approved  at  the  earli- 
est practicable  moment  after  the 
entry  of  the  order.  And  where  by 
inadvertence  the  bond  is  filed  in 
an  improper  office  (Whiteside  v. 
Prendergast,  2  Barb.  Ch.  (N.  Y.) 
471)  or  for  any  other  cause  the 
bond  is  not  approved  at  the  time  of 
entering  the  order,  it  may  be  ap- 
proved nunc  pro  tunc.  Vaughan 
V.  Vaughan,  Dick.  90.  This  is  a 
bond  given  pursuant  to  an  order 
or  judgment  of  court,  and  is  part 
of  the  machinery  by  which  it  is 
enabled  to  carry  out  its  judgment, 
and  is  therefore  one  given  in  pur- 
suance of  law,  but  is  not  an  official 
bond  in  a  statutory  sense.  Titus 
V.  Fair  child,  17  Jones  &  S.  (N.  Y.) 
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the  people  of  the  state  was  held  good  as  a  common  law 
bond.^ 

§765.     Liability  on  Plaintiff's  Bond  Preliminary  to  Appoint- 
ment. 

The  bond  giveu  by  the  plaintiff,  or  party  applying  for 
the  appointment  of  a  receiver,  is  usually  conditioned  to 
pay  damages  if  it  is  finally  determined  that  the  appoint- 
ment was  obtained  wrongfully,  maliciously,  or  without 
sufficient  cause,  or  if  it  is  finally  determined  that  the  ap- 
pointment ought  not  to  have  been  made.  This  bond  has 
no  reference  to  the  conduct  of  the  receiver  and  no  liability 
under  it  can  be  based  on  his  acts.^  The  appointment  of  a 
temporary  receiver  on  the  filing  of  the  complaint  or  of  a 


211;  Gerould  v.  Wilson,  81  N.  Y. 
573,  578.  A  defect  in  form  and  not 
of  substance  does  not  invalidate,  it 
would  seem.  Board  of  Sup'rs  of 
Schoharie  County  v.  Pindar,  3 
Lans.  (N.  Y.)  8;  Farley  v.  McCon- 
nell,  7  Lans.  (N.  Y.)  428;  Wiser 
V.  Blachly,  1  John.  Ch.  (N.  Y.)  607. 

Where  the  bond  given  by  a  re- 
ceiver, upon  his  appointment  in  a 
suit  for  an  account  and  settlement 
of  co-partnership  concerns,  is  not 
filed  in  the  proper  office,  through 
inadvertence,  the  court  may  direct 
it  to  be  filed  nunc  pro  tunc.  White- 
side V.  Prendergast,  2  Barb.  Ch. 
(N.  Y.)    471. 

A  law  (2  Md.  Code  Pub.  Local 
Laws,  28,  29)  requiring  the  bond 
of  a  receiver  to  be  approved  by 
the  court,  but  not  making  such  ap- 
proval a  condition  precedent.  Held, 
to  be  only  directory,  and  an  ap- 
proval nunc  pro  tunc  will  be  valid. 
Gephart  v.  Starrett,  47  Md.  396. 

s  Carl  V,  Meyer,  51  App.  Div.  5, 
64  N.  Y.  Supp.  1077. 

If  such  a  bond  be  made  payable 
to   the   clerk    of   the   court   desig- 


nating him  by  the  name  of  his 
office,  but  without  words  of  suc- 
cession, the  bond  is  payable  to  him 
officially  if  it  appears  that  such  is 
the  intention  of  the  parties,  and 
the  object  of  the  bond.  The  terms 
of  the  bond  and  the  recital  of  the 
record  is  evidence  of  such  facts. 
Titus  V.  Fairchild,  17  Jones  &  S. 
(N.  Y.)  211,  220;  Scofield  v. 
Churchill,  72  N.  Y.  565. 

1  Joslin  v.  Williams,  76  Neb. 
594,  112  N.  W.  343,  affirming  on 
rehearing  107  N.  W.  837;  Cover- 
dill  V.  Seymour,  94  Tex.  1,  57 
S.  W.  37. 

Under  a  statute  requiring  the 
furnishing  of  a  bond  before  mak-  ■ 
ing  the  appointment,  conditioned 
that  the  plaintiff  will  pay  all  costs 
and  damages  in  case  the  appoint- 
ment is  revoked  or  set  aside,  it 
was  held  that  the  purpose  of  the 
statute  was  merely  to  provide  se- 
curity for  the  payment  of  damages, 
and  that  even  if  no  bond  were 
given  the  plaintiff  would  neverthe- 
less be  liable  for  wrongfully  pro- 
curing    the     appointment     of     a 
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receiver  pendente  lite  on  the  hearing  of  an  order  to  show 
cause  is  not  on  the  merits  of  the  action  but  simply  on  a 
prima  facie  showing  and  is  very  largely  in  the  discretion 
of  the  court.  These  appointments  are,  from  such  points 
of  view,  acts  of  the  court  itself  and  no  liability  under  the 
plaintiff's  bond  can  be  based  on  acts  of  the  court.  There- 
fore a  defendant  can  not,  in  the  receivership  proceeding 
itself,  when  answering  the  complaint,  incorporate  a  cross 
complaint  for  damages  for  the  appointment  of  the  re- 
ceiver. Up  to  that  time  there  is  nothing  to  base  liability 
on  but  the  act  of  the  court  in  making  the  appointment.- 
The  bond  is  generally  between  the  parties  to  the  action. 
It  is  for  the  purpose  of  protecting  the  owner,  or  one 
entitled  to  the  possession  or  the  profits  of  the  property, 
or  having  some  usufruct  in  it,  against  loss  from  being 
deprived  of  his  right  by  the  institution  and  continuance 
of  the  receivership.  The  liability  under  the  bond  is 
founded  not  on  any  act  of  the  court  or  of  the  receiver, 
but  on  the  wrong  of  the  plaintiff,  or  applicant.  This  right 
of  action  is  somewhat  similar  to  the  cause  of  action  aris- 
ing from  the  improper  granting  of  an  injunction  or  of 
an  attachment.  The  order  granting  the  injunction  is  a 
judicial  act,  but  a  liability  may  arise  from  an  improper 
use  of  it.  In  these  classes  of  cases  the  court  acts  upon 
the  facts  alleged  in  the  complaint  and  still  it  may  be 
found  that  the  property  of  the  injured  party  was  wrong- 
fully taken  from  him  by  the  petitioning  party.^     The 

receiver  regardless  of  whether  the  the  appointment  so  as  to  prevent 

action    was    malicious.      Strum    v.  an  action  on  the  plaintiff's  bond. 

Blair,  1S2  111.  App.  413.  To  authorize  an  action  on  such  a 

■2  Saunders    v.    Kempner     (Tex.  bond,  where  it  is  conditioned  upon 

Civ.)  32  S.  W.  585.  the  language  of  the  statute,  a  final 

3  Lockhart  v.  Gee,  3  Tenn.  Ch.  judgment  must  be  obtained  to  the 

332.  effect  that  the  plaintiff  had  no  in- 

An   order  in  a   suit  to   dissolve  terest   in    the    partnership.     Lyon 

a  partnership,  denying  motion  to  v.  United  States  Fidelity  &  Guar- 

vacate    receivership,    is    not    con-  anty  Co.,  48  Mont.  591,  Ann.  Gas. 

elusive  as   to   the  rightfulness  o£  1915D,  1036,  140  Pac.  86. 
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liability  on  tlic  bond  is  based  on  the  error  of  the  plain- 
tilf  in  obtaining  the  appointment,  however  innocent  of 
intentional  wrong  the  error  was.  Whether  or  not  the 
plaintiff  has  committed  error  can  not  be  determined  nntil 
a  trial  on  the  merits.  But  a  judgment  on  the  merits  dis- 
missing the  action  and  discharging  the  receiver  is  con- 
clusive as  to  the  liability  of  the  plaintiff  and  the  surety 
on  the  bond.^  The  fact  that  the  plaintiff  voluntarily  has 
the  action  dismissed  establishes  liability  on  the  bond.'^ 
Statutes  requiring  these  bonds  are,  of  course,  varied  in 
their  terms  but  they  are  generally  liberally  construed 
according  to  their  purpose  to  protect  the  defendant  in 
case  it  finally  appears  that  the  applicant  had  no  substan- 
tial legal  cause  for  securing  tne  appointment.  However 
there  are  decisions  based  upon  a  narrower  and  more  tech- 
nical interpretation  of  the  language  of  the  statute,  in 
accordance  with  the  view  that  sureties  on  bonds  should 
not  be  charged  in  excess  of  the  strict  obligations  of  their 
undertakings.  These  decisions  were  generally  founded 
originally  upon  the  tacit  idea  that  the  surety  w^as  a  per- 
son who  was  merely  performing  an  act  of  friendship  by 
going  upon  the  bond.  Such  considerations  should  not, 
however,  obtain  where  the  surety  is  one  who  undertakes 
the  obligation  as  a  business  proposition  based  upon  a 
direct  consideration. 

Where  the  condition  of  the  bond  was  that  the  obligee 
*^  shall  pay  or  cause  to  be  paid  all  damages  wiiich  any 

4  Joslin  V.  Williams,  76  Neb.  594,  costs  of  the  suit  are  taxed  against 

107    N.    W.    837,    112    N.    W.    343;  certain  parties.) 

Haverly  v.  Elliott,  39  Neb.  201,  57  Upon  an   adjudication   that   the 

N.     W.     1010;     Lyon     v.     United  appointment    of    a    receiver    was 

States    Fidelity    &    Guaranty    Co.,  improper,  a  right  of  action  arises 

48    Mont.    591,    Ann.    Cas.    1915D,  in    favor   of  the  injured  party   to 

1036,   140   Pac.   86;    Sullivan   Tim-  the    litigation.      Thayer    v.    Hurl- 

ber  Co.  v.  Black,  159  Ala.  570,  48  hurt,    5    Iowa    521;     Bowman    v. 

So.  870.     (The  question  as  to  who  Hazen,  69  Kan.  682,  77  Pac.  589; 

is   liable   on   the   bond   is   not   de-  Lockhart  v.  Gee,  3  Tenn.  Ch.  332. 

termined  by  the  fact  that  on  the  r.  Heim  v.  Mooney,  23  Cal.  App. 

vacating   of  the   receivership   the  233,  137  Pac.   616. 
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person  may  suffer  by  the  appointment  of  such  receiver  if 
such  appointment  be  vacated,"  and  the  cause  in  which 
the  receiver  was  appointed  was  determined  upon  final 
hearing  adversely  to  the  complainants  and  their  bill  was 
dismissed  but  no  order  was  made  vacating  the  appoint-" 
ment  of  the  receiver,  it  was  held  that  no  cause  of  action 
w^as  shown  on  the  bond  since  there  was  a  clear  distinction 
between  the  vacation  of  the  appointment  and  his  removal 
or  discharge.  To  vacate  the  appointment  is  to  set  it  aside 
because  improvidently  granted,  the  motion  for  which  is 
based  on  the  circumstances  and  conditions  attending  the 
appointment.^ 

The  liability  under  the  bond  is  for  all  injuries  actually 
suffered  by  the  defendant  through  the  fact  that  he  was 
wrongfully  ousted  from  control  of  the  property.  It  will 
include  such  items  as  rental  value  of  the  property,  loss  of 
business,  and  fees  of  attorney  in  contesting  the  receiver- 
ship action.'^ 

In  an  action  for  a  partnership  dissolution  and  account- 
ing in  which  the  defendant  denies  the  partnership  and 
claims  to  own  the  property  involved  in  the  litigation,  the 
fact  that  the  plaintiff  alleges  the  value  of  the  property 
to  be  $4000  while  the  defendant  denies  that  its  value 
exceeded  $1500  and  the  court  rendered  judgment  in  favor 
of  the  defendant,  is  not  conclusive  as  to  the  value  of  the 
property  so  as  to  defeat  a  recovery  on  a  receivership 
bond  in  excess  of  $1500  where  the  judgment  did  not  find 
and  it  was  not  necessary  to  a  determination  of  the  case 
that  the  court  should  find  the  value  of  the  property.'^ 

The  liability  on  the  plain tiif's  bond  can  be  enforced 
only  in  an  action  at  law  and  can  not  be  enforced  in  the 

<■•  Pagett  V.  Brooks,  140  Ala.  257,  s  Lyon  v.  United  States  Fidelity 

37  So.  263.  &    Guaranty    Co.,    48    Mont.    591, 

T  Cook    V.    Terry,    19    Cal.    App.       Ann.    Cas.    1915D,    1036,    140    Pac. 
765,   127   Pac.   816;    Joslin   v.   Wil-       86, 
liams,  76  Neb.  594,  107  N.  W.  837, 
112  N.  W.  343. 
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receivership  proceeding  nor  in  any  suit  in  a  chancery 
court.^ 

§766.     Duration  of  Liability  on  Receiver's  Bond. 

The  order  directing  the  receiver  to  give  a  bond  shonhl 
provide  for  the  amount  of  the  bond,  taldng  into  consid- 
eration the  value  of  the  property  to  be  phiced  in  the  re- 
ceiver's custody  and  control,  and  the  nature  and  character 
of  the  trust  imposed  upon  him.  The  bond  is  at  all  times 
subject  to  the  order  and  direction  of  the  court,  and  if  by 
death  of  a  surety,  or  insolvency,  or  other  good  cause,  the 
bond  is  not  complete  or  the  security  ample  the  court  may, 
on  proper  application,  order  a  new  bond  to  be  given,  or 
new  surety  taken. ^  A  surety  may  be  discharged  upon 
obtaining  the  verified  consent  of  the  receiver  and  the  re- 
maining surety,  stating  that  the  discharge  shall  be  with- 
out prejudice  to  other  parties  as  to  the  past  or  future 
liability,  accompanied  by  the  declaration  that  they,  the 
receiver  and  remaining  surety,  will  not  rely  as  a  dis- 
charge on  the  vacating  of  the  recognizance  as  to  one  of 
the  parties,  in  any  proceeding  against  them;-  but  the 
court  will  not  vacate  the  receiver's  recognizance  at  the 
time  of  his  discharge,  even  upon  the  consent  of  all 
parties.^  Neither  need  sureties  on  the  bond  be  discharged 
upon  their  own  request.'* 

An  order  discharging  sureties  on  the  receiver's  bond 
is  invalid  if  it  does  not  conform  with  statutory  provisions 
relating  to  such  discharges.^     And  under  the  terms  of 

9  Sullivan  Timber  Co.  v.  Black,  2  O'Keeffe    v.    Armstrong,    2    Ir. 

159   Ala.   570,  48   So.  870;    Thayer  Ch.  115;    Callaghan  v.   Callaghan, 

V.  Hurlburt,  5  Iowa  521.  8  Ir.  Eq.   572. 

1  Averall  v.  V^ade,   Flan.    &   K.  3  Fitzgerald    v.    Hill,    2    Ir.    Eq. 

325;       Shackelford's      Adm'r      v.  398. 

Shackelford,   32   Gratt.    (Va.)    481.  4  Griffith  v.   Griffith,   2  Yes.   Sr. 

The  general  rules  applicable  to  400. 

bonds  and  undertakings  apply  to  5  American  Bonding  Co.  v.  Hall, 

receiver's  bonds  in  the  same  man-  57  Ind.  App.  523,  106  N.  E.  534. 
ner  as  to  other  bonds. 
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the  statutes  in  general  force  the  court  can  not,  pending 
the  receivership,  discharge  a  surety  on  the  receiver 's  bond 
and  accept  a  smaller  bond.^  Unless  otherwise  specifically 
provided  the  duration  of  the  liability  on  a  bond  condi- 
tioned that  the  receiver  will  faithfully  perform  the  duties 
of  his  trust  is  coextensive  with  the  duration  of  the  risk, 
even  though  the  premiums  on  the  bond  are  paid  by  the 
year."  Though  an  order  is  made  directing  a  new  bond  to 
be  filed  and  exonerating  the  original  bond,  the  latter  bond 
is  not  exonerated  if  the  order  is  not  carried  out.^  When 
the  receivership  is  extended  an  additional  bond  should  be 
required.^ 

§767.     General  Liability  on  Receiver's  Bond. 

The  rule  as  to  the  liability  of  sureties  on  a  receiver's 
bond  is  one  of  strictest  law.  While  corporate  surety 
bonds  should  be  fairly  construed  according  to  the  reason- 
able rules  for  the  interpretation  of  contracts,  yet,  when 
the  language  is  susceptible  of  two  constructions  equally 
reasonable,  the  one  most  favorable  to  the  insured  should 
be  accepted.  Parties  to  such  bonds  should  specify  the 
exact  nature  and  extent  of  their  obligation;  and,  when 
they  have  done  this,  the  contract  should  not  be  so  ex- 
tended by  the  courts  as  to  make  it  mean  something  else.^ 
The  bond  covers  two  aspects  of  the  receiver's  duties, 
(1)  the  care  and  preservation  of  the  property  that  comes 
into  his  hands,  and  (2)  the  disposition,  or  distribution, 
of  the  property  in  accordance  with  orders  of  the  court. 
As  illustrating  the  surety's  liability  in  connection  with 
duties  of  the  first  class  is  the  rule  that  the  surety  is  liable 
for  loss  of  funds  suffered  by  failure  of  a  bank  in  which 

6  United  States  Fidelity  &  Guar-  o  Wise   v.   Ashe,   1   Ir.   Eq.   Rep. 

anty  Co.  v.  Felder,  105  Miss.  283,  210. 
62  So.  236.  1  Armstrong  v.  Walton,  147  Ga. 

T  Armstrong  v.  Walton,  147  Ga.  781,  95  S.  E.  714.     See.  also.  Ter- 

781,  95  S.  E.   714.  rell    v.    McLean,    130    Ga.    633,    61 

8  Armstrong    v.    Walton,    supra.  S.  E.  485. 
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the  receiver  had,  without  order  of  the  court  and  of  his 
own  volition  and  choice,  deposited  the  funds  of  the  estate. 
The  reason  underlying  the  rule  has  been  stated  as  fol- 
lows, the  court  quoting  from  a  decision  concerning  the 
liability  in  a  like  situation  of  the  treasurer  of  a  municipal 
corporation : 

''Neither  the  bond  nor  the  law  contains  any  provision 
relieving  the  treasurer  from  liability  for  such  balance 
should  the  same  become  lost  without  fault  or  negligence 
upon  his  part.  With  the  safe  custody  of  the  public  money 
that  went  into  his  hands  he,  and  he  alone,  was  intrusted. 
There  is  no  authority  whatever  for  his  making  any  other 
person  or  corporation  the  custodian  of  the  fund.  .  .  . 
The  bank  was  even  under  no  obligation  to  keep  that  fund 
separate  and  to  itself  as  specific  property  belonging  to 
the  county,  or  to  its  treasurer.  It  could  appropriate  it  to 
the  payment  of  checks  drawn  upon  the  bank,  and  could 
otherwise  use  it  in  the  course  of  its  legitimate  business. 
Such  general  deposits  in  bank  really  create  the  relation  of 
debtor  and  creditor  between  the  bank  and  the  depositor. 
It  therefore  simply  amounts  to  a  loan  to  the  bank.  With 
the  same  reason  it  might  be  contended  by  a  public  official 
that  he  is  relieved  from  liability  for  public  funds  in  his 
hands  because  he  loaned  it  to  an  individual  in  the  utmost 
good  faith,  and  with  the  honest  belief  that  the  borrower 
was  perfectly  solvent.  Public  policy  will  not  tolerate  such 
a  defense  by  a  public  official.  "- 

2  Armstrong  v.  Walton,  147  Ga.  the  receiver  and  his  sureties  were 

781,  95  S.  E.  714,  citing  Ricks  v.  held  liable  for  the  loss.    Salway  v. 

Broyles,  78  Ga.  610,  6  Am.  St.  Rep.  Salway,  2  Russ.  &  M.  215. 

280,   3    S.   E.    772   and   Phillips   v.  Acceptance     of    pro    rata     divi- 

Lamar,   27   Ga.   228,   73   Am.    Dec.  dends    from   assignee    of   bank   in 

731.  which  the  receiver  had  deposited 

Where  a  receiver  deposited  his  funds  does  not  waive  the 
money  belonging  to  the  receiver-  right  to  proceed  against  the  re- 
ship  in  bank  in  the  joint  names  ceiver's  sureties  for  the  balance, 
of  his  sureties,  to  be  drawn  on  by  H.  B.  Claflin  Co.  v.  Gibson,  21 
a  draft  signed  by  a  certain  person  Ky.  Law.  Rep.  337,  51  S.  W.  439. 
and  himself  and  the  bank  failed.  In    Texas    a    different    view    of 
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The  following  quotation  illustrates  the  accruing  of  a 
liability  in  connection  with  the  second  phase  of  the  re- 
ceiver's duties:  '*We  think  the  petition  good,  as  against 
a  general  demurrer.  It  alleges  the  institution  of  the 
original  action,  the  appointment  and.  qualification  of 
Woods  as  receiver,  his  discharge  and  the  appointment  of 
Nichols  as  receiver,  on  the  application  of  the  defendants 
in  said  cause,  his  qualification  by  giving  bond,  which  was 
approved.  It  then  alleges  that  he  took  possession  of  the 
property,  collected  the  rents  and  profits  therefrom,  as  re- 
ceiver in  said  cause,  filed  a  report,  to  which  exceptions 
were  filed,  and,  upon  hearing,  it  was  found  that  he  had 
$605  in  his  possession,  as  receiver;  a  final  judgment  in 
favor  of  the  plaintiff,  in  the  original  action,  and  an  order 
directing  the  receiver  to  turn  over  the  money  to  the  plain- 
tiff, and  his  failure  to  do  so.  This  constitutes  a  breach 
of  the  terms  and  conditions  of  his  bond,  rendering  him- 
self and  the  sureties  thereon  liable."^ 

Thus  any  breach  of  the  receiver's  official  duty  in  either 
aspect  thereof  creates  a  liability  on  the  bond.^    The  sure- 

this  matter  has  been  taken,  it  308,  126  Pac.  748;  Anderson  v. 
being  held  that  the  question  was  Anderson,  45  Okla.  653,  146  Pac. 
one  as  to  whether  or  not  the  re-  709;  State  v.  Gibson,  21  Ark.  140; 
ceiver  had  exercised  due  care  in  Carl  v.  Meyer,  51  Ayp.  Div.  5,  64 
the  matter.  This  was  held  in  a  N.  Y.  Supp.  1077. 
case  in  which  the  surety  on  the  4  American  Surety  Co.  v.  Mc- 
bond  was  one  of  the  plaintiff's  Dermott,  5  Misc.  Rep.  298,  25 
and  also  a  controlling  stock-  N.  Y.  Supp.  467;  Lawyers  Surety 
holder  in  the  receivership  corpo-  Co.  v.  Reinach,  25  Misc.  Rep.  150, 
ration  and  in  the  banks  whose  54  N.  Y.  Supp.  205. 
failure  caused  the  loss  of  the  re-  A  failure  on  the  part  of  a  re- 
ceivership funds.  Groesback  Cot-  ceiver  to  perform  the  order  of  the 
ton  Oil,  etc.,  Co.  v.  Oliver,  44  Tex.  court  in  respect  to  the  disburse- 
Civ.  303,  97  S.  W.  1092.  ments  of  the  trust  fund  is  a 
3  Nichols  V.  Dexter,  52  Okla.  breach  of  his  official  bond  and  an 
152,  152  Pac.  817,  citing  Richard-  action  may  be  brought  under  the 
son  V.  Penny,  10  Okla.  32,  61  Pac.  bond  by  the  creditors  entitled  to 
584;  Title  Guaranty,  etc.,  Co.  v.  distribution.  Van  Slyke  v.  Bush, 
Slinker,  35  Okla.  128,  128  Pac.  123  X.  Y.  47.  25  N.  E.  196;  Garver 
696;  Southern  S.  Co.  v.  Burney,  v.  Tisinger,  46  Ohio  St.  56,  IS 
34  Okla.  552,  43   L.   R.  A.   (N.  S.)  N,  E.  491. 
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ties  are  liable  for  all  money  coming  into  the  hands  of  the 
receiver  at  the  time  of  his  giving  bond  and  what  he  re- 
ceives thereafter,^  but  not  for  acts  of  the  principal  prior 
to  the  giving  of  the  bond  unless  the  terms  of  the  bond 
make  them  so.^  This  liability  continues  though  the  order 
appointing  a  receiver  is  subsequently  annulled  on  appeal,' 
or  the  suit  discontinued.^  They  are  also  liable  for  money 
which  the  receiver  had  borrowed  from  the  debtor  prior 
to  his  appointment,  and  failed,  as  receiver,  to  account 
for  f  and  for  interest  on  a  balance  due  from  the  receiver, 
unless  there  has  been  great  delay  in  passing  the  receiver's 
accounts  ;^*^  and  for  costs  of  proceedings  taken  to  enforce 
payment  of  a  balance  due  from  the  receiver. ^^ 

Where  a  receiver  gives  a  new  bond  each  year,  the  surety 
for  each  year  is  liable  for  losses  occurring  during  that 
year.  Where  a  party  was  entitled  to  receive  each  year 
certain  proceeds  of  the  receivership  property  a  payment 
during  one  year,  from  money  received  that  year,  could 

5  Armstrong  v.  Walton,  144  Ga.  Armstrong  v.  Walton,  147  Ga.  781, 
733,  87  S.  E.  1028;  Northrup  Nat.  95  S.  E.  714;  Titherington's  Adm'r 
Bank  v.  Varner,  82  Kan.  691,  109      v.  Hodge,  81  Ky.  286. 

Pac.    394.     (Money    loaned    to    re-  -  Macready   v.    Schenck,   41   La. 

ceiver  on  order  of  court);    H.  B.  Ann.   456,   6    So.   517;    Johnson   v. 

Claflin  Co.  v.  Gibson,  21  Ky.  Law  Powers,  21  Neb.  292,  32  N.  W.  62. 

Rep.  337,  51  S.  W.  439   (Proceeds  s  State  v.   Gibson,   21   Ark.   140. 

of    property    sold    by    receiver);  9  Commonwealth    v.    Gould,    118 

In  re   Federal    Union   Surety   Co.,  Mass.  300. 

73  Misc.  Rep.  28,  132  N.  Y.  Supp.  -,o  Dawson    v.    Raynes,    2    Russ. 

196   (Liable  for  property  and  pro-  c^.      466;      Ward      v.      Schlosser 

ceeds       thereof);       Bowman       v.  (gtate),  111  Md.  528,  75  Atl.  116, 

Liskey,  108  Va.  678,  62   S.  E.  942  ^j^^j^  ^^  ^^^^  ^^  defalcation  on  the 

(Proceeds  of  property  sold  by  re-  ^^j.^   ^^  ^^^   receiver   for   interest 

ceiver).  from  the  date  of  the  defalcation. 

6  United  States  v.  Giles,  13  Sanford  v.  Carr,  8  Ky.  Law.  Rep. 
U.  S.  (9  Cranch)  212,  3  L.  Ed.  708;  967. 

Farrar  v.  United  States,  30  U.  S.  uRe   Lockey,   1   Phill.  Ch.   508, 

(5  Pet.:>   373,  8  L.   Ed.  159;   Thom-  14  L.  J.  Ch.   (N.  S.)   164;   Maunsell 

son    V.    McGregor,    81    N.    Y.    592  v.    Egan,    8    Jr.    Eq.    372;    Contra 

(reversing  Thomson  v.  McGregor,  Walters  v.  Walters,  11  Ir.  Eq.  335. 

13,  Jones  &  S.)    (N.  Y.)    197;    Bis-  See,    also,    Mann    v.    Stennett,    8 

sell   V.    Saxton,    66   N.   Y.    55,   60;  Beav.   189. 
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not  be  applied,  as  against  the  surety  for  that  year,  to  the 
debt  of  the  preceding  year,  default  in  payment  of  which 
was  due  to  the  receiver's  misuse  of  funds  collected  at 
that  time. ^2  Surety  on  a  receiver's  bond  is  not  liable 
for  loss  or  misapplication  of  property  not  involved  in 
the  receivership  proceeding  even  though  the  receiver 
takes  possession  of  it.^^ 

The  failure  of  a  receiver  to  take  the  statutory  oath  will 
not  render  his  acts  as  a  receiver  void  so  as  to  furnish  a 
defense  in  a  suit  upon  his  bond  where  the  statutory  re- 
quirement in  respect  to  the  taking  of  such  an  oath  is 
deemed  directory  and  not  mandatory.  And  in  a  suit  upon 
the  bond  in  the  absence  of  an  affirmative  showing  to  the 
contrary,  the  presumption  is  that  he  took  the  required 
oath.i^ 

§768.     Manner  of  Enforcing  Receiver's  Bonds. 

Since  the  liability  of  sureties  on  receiver's  bonds  is 
determined  generally  on  a  strict  construction  of  the  bonds 
and  since  these  vary  greatly  in  their  wording  and  terms, 
decisions  as  to  the  conditions  precedent  to  the  enforce- 
ment of  liability  are  of  somewhat  limited  applicability  and 
are  to  be  read  in  connection  with  the  particular  facts  and 
language  on  which  they  were  based.  A  few  principles  of 
somewhat  general  application  may  be  stated. 

Since  the  receivership  court  itself  is  the  only  court 
that  has  jurisdiction  to  determine  whether  or  not  a  claim 
against  the  estate  should  be  paid  and  since  the  receiver 

12  United  States  Fidelity  &  n  Xichols  v.  Dexter,  52  Okla.  152, 
Guaranty  Co.  v.  Shields,  157  Ky.  152  Pac.  817.  Citing:  Richardson 
371,  163  S.  W.  203.  v.    Penny,    10    Okla.    32,    61    Pac. 

13  Preston  v.  American  Surety  584;  American  Bank  v.  Cooper,  54 
Co.,  104  Md.  40,  64  Atl.  292;  Me.  438;  Dayton  v.  Borst,  7  Bosw. 
People  V.  Murdoch,  50  111.  App.  (N.  Y.)  115  (affirmed  in  31  N.  Y. 
311;  Coe  v.  Patterson,  122  App.  435);  Nelson  v.  People,  23  N.  Y. 
Div.  76,  106  N.  Y.  Supp.  659  (re-  293;  Dayton  v.  Johnson,  69  N.  Y. 
hearing  denied  123  App.  Div.  914,  419;  Seymour  v.  C.  Aultman  & 
108  N.  Y.  Supp.  1127.)  Co.,   109   Iowa   297,   SO  N.   W.   401. 
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can  not  ordinarily  disperse  the  funds  of  the  estate  witli- 
ont  an  order  of  court,  one  who  claims  that  the  receiver 
should  make  a  payment  to  him  must  pursue  all  possible 
remedies  against  the  receiver  before  he  can  proceed 
against  the  surety.  In  other  words  it  is  a  necessary  prece- 
dent condition  to  the  right  to  proceed  against  tlie  re- 
ceiver's surety  for  money  claimed  to  be  due  from  the 
receiver  that  there  should  have  been  an  accounting  by  the 
receiver  and  an  order  made  by  the  court  directing  the 
receiver  to  make  the  payment.  And  in  this  connection 
it  is  also  usually  held  that  the  claimant  must  obtain  from 
the  court  an  order  directing  or  authorizing  an  action  to 
be  brought  against  the  surety.  ''The  regular  course  of 
procedure  .  .  .  is  to  proceed  against  the  receiver  in 
the  first  instance  and  if  he  shall  fail  in  the  proper  dis- 
charge of  his  duty  within  the  scope  of  his  bond  then  to 
obtain  leave  of  the  court  to  sue  upon  his  bond."^     In 


1  Hershey  Chocolate  Co.  v. 
Sharpe  (Ala.),  74  So.  33;  People 
V.  Murdoch,  50  111.  App.  311; 
Coe  V.  Patterson,  122  App.  Div. 
76,  106  N.  Y.  Supp.  659  (rehearing 
denied  123  App.  Div.  914,  108  N.  Y. 
Supp.  1127) ;  French  v.  Danchy, 
57  Hun.  100,  10  N.  Y.  Supp.  468; 
Bank  of  Washington  v.  Creditors, 
86  N.  C.  323;  Atkinson  v.  Smith, 
89  N.  C.  72;  Black  v.  Gentery,  119 
N.  C.  502,  26  S.  E.  43.  (The  point 
that  an  order  of  court  was  not 
made  authorizing  suit  is  waived 
by  not  demurring  if  it  was  not 
alleged  in  the  complaint  that  such 
an  order  had  been  made). 

No  cause  of  action  ordinarily 
arises  under  the  bond  until  the  re- 
ceiver has  settled  his  accounts 
and  nade  his  report.  "United 
States  Fidelity  &  Guaranty  Co. 
V.  Shields,  157  Ky.  371,  163  S.  W. 
203;  Ward  x.  Schlosser  (State), 
111   Md.   528,   75  Atl.   116. 


The  decree  of  the  court  re- 
specting the  distribution  of  the 
fund  in  the  receivership  action 
may  be  evidence  of  the  receiver's 
default.  Northrup  Nat.  Bank  v. 
Varner,  82  Kan.  691,  109  Pac.  394. 

In  State  v.  Gibson,  21  Ark.  140, 
the  condition  of  the  receiver's 
bond  was  if  the  said  Edward  A. 
Gibson,  as  receiver,  shall  well 
and  faithfully  perform  the  trust 
and  office  of  receiver  of  the  stock 
and  business  of  the  partnership 
effects  of  the  said  firm  of  F.  A. 
Peterson  &  Co.  and  shall  account 
to  the  said  Union  Circuit  Court 
according  to  law,  then  the  above 
obligation  to  be  void,  else  to  re- 
main in  full  force.  Suit  being 
brought  upon  the  bond  it  was  held 
that  a  compromise  and  dismissal 
of  the  bill  did  not  discharge  the 
receiver  from  accountability  to 
the  court,  but  the  receiver  was 
not  liable  to  an  action  on  his  bond 
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line  with  this  rule  it  has  been  held  that  when  the  receiver 
had,  in  an  action  in  replevin,  given  a  claim  and  delivery 
bond  and  had  disposed  of  the  property  so  that  he  could 
not  redeliver  it  to  the  defendant  upon  an  adverse  judg- 
ment being  rendered  against  him,  the  surety  on  the  re- 
plevin bond  was  a  creditor  of  the  estate  and  if  the  surety 
on  the  receiver's  bond  paid  the  claim  of  the  surety  on 
the  replevin  bond  before  it  was  presented  and  allowed 
and  ordered  paid  in  the  receivership  proceeding  he  was 
a  mere  volunteer.-  Likewise,  under  similar  circumstances, 
it  was  held  that  where  it  was  decided  that  the  defendant 
in  the  replevin  suit  was  entitled  to  a  lien  upon  the  prop- 
erty for  a  certain  sum  and  had,  therefore,  a  right  to 
retain  possession  as  against  the  receiver,  and  the  surety 
on  the  replevin  bond  had  paid  the  full  amount  of  the  lien, 
the  latter  could  recover  from  the  surety  on  the  receiver 's 
bond  only  such  amount  as  should  be  determined  in  the 
receivership  proceedings  to  be  the  actual  value  of  the 
property.^ 

When  an  accounting  has  been  made  and  an  order  issued 
directing  a  payment  by  the  receiver  the  order  is  in  the 
nature  of  a  judgment  in  rem  and  is  binding  upon  the 
surety  especially  if  the  bond  is  conditioned  to  the  re- 
ceiver's obedience  to  orders  of  the  court,  or  to  the  pay 
ment  of  money  as  directed  by  the  court,  or  in  some  such 
way  as  may  be  considered  an  agreement  on  the  part  of 
the  surety  that  he  will  be  bound  by  any  order  of  the 
court 


4 


as  receiver  until  he  had  failed  to  court.      People     v.     Wipfler,     167 

obey  some  order  of  court  in  rela-  Mich.  13,  132  N.  W.  444. 

tion   to   the   property.  -'  McRae     v.     Angeles     Brewing 

When  the  receiver  has  been  or-  Co.,  101  Wash.  269,  172  Pac.  263. 

dered  to  make  payment  to  a  cred-  3  Southwestern    Surety   Ins.   Co. 

itor  who  is  the  sole  one  interested  v.   Pacific   Coast  Casualty   Co.,   92 

in  the  decree,  he  can,  upon  failure  Wash.   654,  159   Pac.  788. 

of  the   receiver   to  carry   out  the  ^  United    States    v.    Donohue,    2 

decree,    commence    an    action    on  MacArthur   (9  D.  C.)    214;    North- 

the    bond    without    an    order    of  rup  Nat.  Bank  v.  Varner.  82  Kan. 
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If,  however,  the  receiver's  bond  is  conditioned  simply 
to  the  faithful  performance  of  the  duties  of  his  trust  and 
there  is  no  condition  that  can  be  construed  as  an  agree- 
ment on  the  part  of  the  surety  that  he  will  be  bound  by 
orders  of  the  receivership  court,  an  order  directing  the 
receiver  to  pay  out  certain  funds  to  a  particular  person  is 
not  conclusive,  but  only  prima  facie  evidence  against  the 
surety.^  An  order  made  on  an  accounting  to  the  effect 
that  the  receiver  had  collected  certain  amounts  as  re- 
ceiver and  sh  juld  have  on  hand  a  certain  sum  but  not 
directing  any  payment  or  any  particular  disposition  of 
the  fund  is  u  tt  an  order  "fixing  the  status  of  the  fund," 
and  is  only  orima  facie  evidence  against  the  surety  in 
an  action  ba^ed  on  the  claim  that  the  receiver  has  not  the 


691,  109  Pac.  3"4;  Taylor  v.  State, 
73  Md.  208,  n  L.  R.  A.  852,  20 
Atl.  914;  "^/ard  v.  Schlosser 
(State),  111  Md.  528,  75  Atl.  116. 
(Surety  C'j  not  prove  that  re- 
ceiver r'.d  not  have  sufficient 
funds  to  carry  out  the  order) ; 
Commonwealth  v.  Gould,  118 
Mass.  300,  307;  Clark  v.  1st  Nat. 
Bank,  57  Mo.  App.  277;  E.  Martin 
&  Co.  v.  Kirby,  34  Nev.  205,  117 
Pac.  2;  Walsh  v.  Miller,  51  Ohio 
jt.  462,  38  N.  E.  381;  Thomson 
r.  McGregor,  13  Jones  &  S.  (45 
N.  Y.  Super.  Ct.)  197.  (Surety  can 
not  contradict  the  order  by  show- 
ing that  receiver  had  already  dis- 
bursed all  the  funds  at  his  dis- 
posal) ;  Williams  v.  Hitchcock,  86 
Wash.  536,  150  Pac.  1143;  State 
V.  Abbott,  63  W.  Va.  189,  61  S.  E. 
369. 

Plaintiffs  in  an  injunction  suit 
who  give  a  bond  payable  to  the 
defendant  as  receiver  and  seek  to 
enjoin  him  as  receiver  from  col- 
lecting money  due  the  insolvent 
estate  are  precluded  in  an  action 


by  the  receiver  on  the  bond  from 
raising  any  question  concerning 
his  appointment  or  qualification. 
Wason  V.  Frank  (Colo.  App.),  44 
Pac.  378. 

5  Thomson  v.  MacGregor,  81 
N.  Y.  592,  593;  Judgment,  30  Misc. 
Rep.  771,  62  N.  Y.  Supp.  479,  re- 
versed. Lesster  v.  Lawyer's  Sur- 
ety Co.,  50  App.  Div.  181,  63  N.  Y. 
Supp.  804  (could  show  that  re- 
ceiver had  paid  out  the  money 
under  previous  order  of  the 
court) ;  Titus  v.  Fairchild,  17 
Jones  &  S.  (N.  Y.)  211,  220;  Sco- 
field  V.  Churchill,  72  N.  Y.  565; 
Judgment,  53  Misc.  Rep.  412, 
103  N.  Y.  Supp.  472,  reversed. 
Coe  V.  Patterson,  122  App.  Div.  76, 
106  N.  Y.  Supp.  659  (rehearing 
denied  123  App.  Div.  914,  108 
N.  Y.  Supp.  1127.  (Surety  not 
bound  by  a  judgment  against  the 
receiver,  but  could  contest  the 
merits  of  the  claim) ;  Carl  v. 
Meyer,  51  App.  Div.  5,  64  N.  Y. 
Supp.  1077.  (Surety  not  bound  by 
judgment  against  receiver  when 
not   a  party). 


RECEIVERSHIP    BONDS WRONGFUL    RECEIVERSHIPS.  2079 

amount  specified  in  the  order  on  hand,  either  because  he 
has  misappropriated  it,  or  lost  it,  or  wrongfully  paid  it 
out  and  brought  for  the  purpose  of  having  the  fund  re- 
stored to  the  estate.*^  It  has  been  held  that  an  action,  on 
behalf  of  the  receivership  estate,  could  be  maintained 
against  the  receiver's  sureties  on  a  claim  that  the  receiver 
had  failed  to  turn  over  all  moneys  collected  to  a  successor 
or  had  carelessly  lost  funds  of  the  estate,  even  without  a 
prior  accounting  or  adjudication  by  the  receivership 
court/ 

The  sureties  on  receivers'  bonds  are  not  officers  of  the 
court  nor  parties  to  the  receivership  proceedings.  Sum- 
mary action  may  not  be  had  against  them  in  those  pro- 
ceedings and  they  are  entitled  to  have  their  liability  de- 
termined in  an  action  at  law  and  a  trial  by  jury.^  The 
receivership  court  may,  however,  hear  claims  against 
them  on  notice  and  with  their  consent.'^  Creditors  of  the 
estate,  who  are  sureties  on  the  receiver's  bonds,  are  not 

6  Preston    v.    American    S.    Co.,  care,    collected    by    the    receiver, 

104    Md.    40,    64    Atl.    292.    (Could  though  the  collecting  of  the  funds 

show    that    money   had    not    been  was  not  strictly  within  the  terms 

collected  as   part   of  receivership  of  the   duty   placed   upon  him   by 

estate) ;    Ayers    v.    Hites,    97    Va.  the   appointing  order. 

466,  34  S.  E.  44.  (Could  show  that  7  Armstrong  v.  Walton,  144  Ga. 

money  collected  was  not  covered  733,    87    S.    E.    1028.      See    Groes- 

by    the    bond    as    not    within    the  beck  Cotton  Oil,  etc.,  Co.  v.  Oliver, 

duties  prescribed  at  the  time  the  44   Tex.   Civ.   303,   97   S.  W.    1092. 

bond  was  given,  although  the  re-  (Proceeding  in  receivership  court 

ceivership  court  had  ruled   other-  against  surety), 

wise).  s  Kirker  v.  Owings,  98  Fed.  499, 

When     the    complaint     charges  39     C.     C.     A.     132;     Weems     v. 

simply     that     the     receiver     has  Lathrop,  42  Tex.  207;  Thurman  v. 

money  that  he  refuses  to  pay  over,  Morgan,  79  Va.  367. 

the   surety   may   defend   by   show-  !»  Commonwealth    v.    Gould,    118 

ing    that    the    receiver    had    paid  Mass.  300;  Bank  of  Mississippi  v 

out  all  the  money  he  had.  Colgate  Duncan,     52     Miss.    740:     Ball    v 

V.  Roberts,  85  Ind.  464.  Chancellor,  47  N.  J.  L.  125;  Groes 

In  Weems  v.   Lathrop,   42   Tex.  beck   Cotton   Oil,   etc.,   Co.   v.   Oli 

207   it   was   held   that   the    surety  ver,    44    Tex.    Civ.    303,    97    S.    W 

was  liable  for  the  hire  of  certain  1092;    Nulton  v.  Isaacs,   30  Gratt 

slaves,    placed    in    the    receiver's  (Va.)   726. 
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agents  of  the  receiver  and  can  not  on  that  score  be  made 
liable  for  the  purchase  price  of  goods  bought  by  the 
receiver  without  order  of  court.^''  Where,  however,  a 
receiver,  having  been  ordered  to  sell  property  for  secu- 
rity, sold  it  for  cash,  at  the  instance  of  the  interested 
parties,  he  was  held  to  have  acted  as  their  agent  and  the 
surety  was  not  liable  to  them  for  loss  of  the  fund."  When 
a  receiver  refuses  to  proceed  against  his  predecessor  and 
the  surety  on  the  predecessor's  bond,  the  court  may 
authorize  a  creditor  to  institute  an  action  on  his  own  bo- 
half  and  on  behalf  of  others  interested.^-  Under  a 
statute  requiring  notice  of  the  settlement  of  a  receiver's 
account  to  be  given  to  his  surety,  no  action  can  be  brought 
against  the  surety  even  though  notice  of  such  proceed- 
ing was  not  given. ^^ 

§  769.     Application  of  Statutes  of  Limitation. 

The  statute  of  limitations  will  only  run  against  a  surety 
on  a  receiver's  bond  from  the  time  when  the  cause  of 
action  under  the  bond  accrues.  That  time  is,  of  course, 
dependent  upon  the  nature  of  the  default  upon  which 
the  liability  is  based. ^ 

§  770.     Right  of  Surety  on  Receiver's  Bond  to  Protect  Himself. 

Where  the  receiver  fails  or  is  unable  to  file  an  account 
the  surety  on  his  bond  may  do  so.  Tlie  account  will  be 
treated  as  that  of  the  receiver.    It  will  be  subject  to  ex- 

10  McCulley  v.  Fee,  S5  Ca!.  App.  fused  to  deliver,  plaintiff  may, 
11,  168  Pac.  1147.  without    permission,    maintain    an 

11  Leathers  v.  Kelling's  Trustee,  action  on  the  bond  in  the  name  of 
12  Ky.  Law  Rep.  92.  the     state.       People     v.     Wlpfler 

12  H.  B.  Claflin  Co.  v.  Gibson,  21  (Mich.),  132  N.  W.  444. 

Ky.  Law.  Rep.  337,  51  S.  W.  439.  13  Stratton    v.    City   Trust,   etc.. 

Where  a  receiver  gave  a  bond,  Co.,    86    App.    Div.    551,    83    N.    Y. 

naming  the  state   as  obligee,   but  Supp.    780. 

no   one   but  the   plaintiff   was    in-  i  United    States     Fidelity,    etc., 

terested   in  the  assets   of  the   re-  Co.    v.    Shields,    157    Ky.    371,    163 

ceivership,  which  the  receiver  re-  S.  W.  203. 
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ceptions  and  to  a  hearing  on  the  account  and  exceptions 
just  as  if  it  had  been  filed  by  the  receiver.^  The  surety 
may  institute  an  action  against  a  debtor  of  the  receiver 
if  through  collusion  between  him  and  the  receiver  he  fails 
to  pay  all  that  he  owes.  While  the  debtor  might  be 
entitled  to  have  any  claim  against  him  determined  in  an 
independent  action,  the  matter  may  be  heard  by  the  re- 
ceivership court  in  the  receivership  proceeding  if  no  ob- 
jection is  raised. - 

§  771.    Personal  Liability  of  Receiver. 

The  receiver  may  himself  become  personally  liable  and 
subject  to  a  personal  suit.  The  receiver  being  liable  as  a 
stockholder  for  unpaid  stock  an  action  was  maintained 
by  creditors  against  him  on  that  liability.^  When  the 
receiver  by  false  representations  concerning  the  condi- 
tion of  the  estate  purchases  claims  at  a  discount  and  sub- 
sequently secures  payment  at  a  large  advance,  the  matter 
having  been  secretly  handled  through  a  third  party,  the 
creditor  has  an  action  for  deceit  against  the  receiver. 
Such  an  action  is  not  an  attempt  to  vacate  an  order  of 
distribution  made  by  the  receivership  court  but  is  an  in- 
dependent proceeding  and  as  far  as  limitations  is  con- 
cerned is  governed  by  statutes  relating  to  actions  brought 
on  the  ground  of  fraud. - 

A  receiver  acting  in  any  way  beyond  the  authority  con- 
ferred upon  him  by  the  court  may  render  himself  per- 

1  Where  a  receiver  becomes  in-  the  account  was  filed  by  the  re- 
sane,  his  sureties  may  pass  the  ceiver.  In  re  Federal  Union  Sur- 
accounts,  pay  any  balance  into  ety  Co.,  73  Misc.  Rep.  28,  132 
court,    and    thus    be    discharged.  js^    y    Supp    196 


2  Bowman    v.    Liskey,    108    Va. 
678,  62  S.  E.  942. 


Webb  V.  Cashel,  11  Ir.  Eq.  558; 
Richardson  v.  Ward,  6  Madd.  266. 
Where  the  surety  files  the  ac- 
count, he  is  bound  to  verify  the  ^  Dilzell  Engineering  &  Con- 
account  in  the  same  manner,  as  struction  Co.  v.  Lehmann,  120  La. 
the     receiver     would     under     the      273,  45  So.  138. 

equity  rules,  and  objections  should  -  State   v.   Merchants'    Bank,   81 

be    made    in    like    manner    as    if      Neb.  710,  120  N.  W.  157. 
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sonally  liable.  An  action  brought  against  him  on  any- 
such  liability  does  not  come  within  the  rule  forbidding 
actions  against  the  receiver  without  previous  permission 
of  the  court  and  the  receivership  court  can  not  enjoin  it.^ 
"Where  the  receiver  is  personally  operating  property  by 
contract  or  lease  in  connection  w^ith  receivership  prop- 
erty, he  is  individually  liable  for  an  injury  occurring  to 
a  person  growing  out  of  the  use  of  the  property  operated 
by  him  under  contract  or  lease,  and  generally  it  may  be 
stated  that  he  is  personally  liable  wdiere  his  contract  is 
personal.^ 

On  the  other  hand,  the  receiver,  generally  speaking,  is 
not  personally  liable  when  dealing  with  the  receivership 
property,^  nor  when  he  pays  out  estate  funds  or  per- 
forms any  other  acts  pursuant  to  orders  of  the  court. ^ 
A  receiver  can  not  be  held  liable  when  he  has  distributed 
all  the  funds  of  the  estate  pursuant  to  orders  and  been 
discharged.'^ 


3  In  re  Kalb  &  Berger  Mfg.  Co., 
165  Fed.  895,  91  C.  C.  A.  573;  In 
re  Roberts,  169  Fed.  1022,  94 
C.  C.  A.  668. 

4  Klebisch  v.  Siedler,  7  Misc. 
Rep.  144,  27  N.  Y.  Supp.  417,  57 
N.  Y.  St.  Rep.  503;  Knowles  v. 
Scott,  64  L.  T.  135;  Davenport  v. 
Alabama  &  C.  R.  Co.,  2  Woods 
519,  Fed.  Cas.  No.  3588;  Vilas  v. 
Page,  106  N.  Y.  439,  13  N.  E.  743; 
Commonwealth  v.  Runk,  26  Pa. 
235;  Hopkins  v.  Connel,  2  Tenn. 
Ch.  323;  Little  v.  Dusenberry,  46 
N.  J.  L.  614,  50  Am.  Rep.  445. 

5Kain  v.  Smith,  80  N.  Y.  458; 
Lehigh  Coal  &  Nav.  Co.  v.  Central 
R.  Co.,  41  N.  J.  Eq.  167,  3  Atl.  134; 
John  H.  McGowan  Co.  v.  Ingalls, 
60  Fla.  116,  53  So.  932. 

6  Holcombe  v.  Johnson,  27  Minn. 
353,  7  N.  W.  364;  Corey  v.  Long, 
12  Abb.  Pr.  N.  S.  (N.  Y.)  427. 


W^here  a  receiver  in  selling 
property  at  a  judicial  sale  made  a 
mistake  in  computing  the  claims 
and  incumbrances,  he  will  be  held 
liable.  Equitable  Trust  Co.  v. 
Childs.  143  N.  Y.  Supp.  17. 

7  Keene  v.  Gaehle,  56  Md.  343; 
Texas  &  P.  R.  Co.  v.  Comstock,  83 
Tex.  537,  18  S.  W.  946;  Boggs  v. 
Brown,  82  Tex.  41,  17  S.  W.  830; 
Texas  &  P.  R.  Co.  v.  Adams,  78 
Tex.  372,  22  Am.  St.  Rep.  56,  14 
S.  W.  666;  Brown  v.  Gay,  76  Tex. 
444,  13  S.  W.  472;  Davis  v.  Dun- 
can, 19  Fed.  477;    Farmers'  Loan 

6  T.  Co.  v.  Central  Railroad  Co., 

7  Fed.  537,  2  McCrary  181;  Gustav 
V.  Esary,  94  Wash.  248,  161  Pac. 
1188.  Receiver  is  liable  for  mis- 
appropriation of  funds.  Common- 
wealth V.  Eagle  F.  Ins.  Co.,  14 
Allen   (Mass.)  344. 
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When  the  receiver  has  died  without  having  filed  an 
account,  and  while  still  in  possession  of  property  of  the 
estate,  creditors  can  not  maintain  an  action  against  his 
administrator  or  executor  without  first  filing  their  claims 
and  having  an  accounting  and  adjudication  of  his  admin- 
istration by  the  receivership  court.  This  rule  is  for  the 
protection  both  of  the  receiver's  personal  estate  and  the 
sureties  on  his  bond.* 

§  772.     Liability  Upon  Bond  Given  in  Lieu  of  Appointment  of 
a  Receiver. 

As  has  been  shown  heretofore  the  court  sometimes  in- 
stead of  appointing  a  receiver  at  once  makes  an  order  to 
the  effect  that  unless  the  defendant  furnishes  a  bond  for 
the  purpose  of  protecting  the  rights  of  the  plaintiff,  a 
receiver  w^ill  be  appointed.^  The  liability  under  such 
bonds  is,  of  course,  determined  on  the  basis  of  the  terms 
and  conditions  of  the  bond. 

One  Avho  has  given  a  bond  to  avoid  the  appointment  of 
a  receiver  is  estopped  from  claiming  that  the  bond  was 
illegal  because  it  ran  to  the  state  instead  of  to  the  plain- 
tiff.2 

In  another  case  of  this  character^  a  judgment  of 
restitution  of  property  was  rendered  but  pending  an  ap- 

8  Williams'    Adm'r   v.    Newman,  to  Herbert  L.  Parsille,  clerk  of  the 

93  Va.  719,  26  S.  E.  19.  circuit    court    for    the    county    of 

1  See   sections   15  and   25,  ante.  Chippewa,  his  successors  and  as- 
Sometimes   the   matter  is   regu-  signs.     It  was  conditioned  as  fol- 
iated   by    statute.      Hannevig    &  lows: 

Johnsen   v.    Lougheed,    167    N.    Y.  "The  condition  of  this  obligation 

Supp.   785.  is  such  that  in  case  David  Brown 

2  Baker  v.  Bartol,  7  Cal.  551.  shall  recover  possession  from  the 

3  Parsille  v.  Brown,  188  Mich.  said  Hugh  Brown  of  the  east  half 
485,  154  N.  W.  569.  (E.   1/2)    of  the  southwest  quarter 

In  the  above  case  the  defendant  (S.  W.  14)  and  the  west  half  (W. 

gave    a    bond    with    the    following  %)    of  the   southeast  quarter    (S. 

conditions  under  an  order  of  the  E.    14).   except   that   part   west   of 

court  that  a  receiver  be  appointed  the  Mackinaw  Road  and  that  part 

unless  the  bond  be  given.     It  ran  of  the  W.  Vz  of  S.  W.  %  lying  east 
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peal  to  the  circuit  court  an  application  was  made  for  a 
receiver  for  the  crops  for  the  current  year,  the  proceeds 
to  abide  the  further  order  of  the  court.  The  court  made 
an  order  that  a  receiver  be  appointed  unless  the  defen- 
dant give  a  bond  to  the  clerk  of  the  court  to  account  for 
the  crops.  This  was  done.  In  a  suit  upon  the  bond  the 
obligees  claimed  that  the  bond  was  void  as  having  been 
given  without  consideration  and  because  the  order  for  a 
receiver  was  void.  The  court  in  allowing  a  recovery 
upon  the  bond  said  :  ' '  The  court  making  the  order  seems 
to  have  been  convinced,  not  upon  an  ex  parte  application, 
but  upon  a  hearing,  that  the  proceeds  of  the  crops  ought 
to  be  preserved,  so  that  the  person  finally  found  to  be 
entitled  to  them  could  have  them.  To  what  extent  the 
court  was  affected,  or  should  have  been,  by  the  fact  that 
an  appeal  bond  had  been  given,  we  can  not  tell.  We  hold 
only  that  the  order  for  a  receiver  was  not  void.  It  was 
not  appealed  from.  The  bond  was  given,  and  there  has 
been  a  breach  of  its  conditions,  so  that  by  its  terms,  and 
the  testimony,  the  plaintiff,  the  clerk  of  the  court,  was 
entitled  to  recover  upon  it  the  entire  penalty.  The  money, 
when  paid,  will  stand  in  the  place  of  the  proceeds  of  the 
crops,  in  the  custody  of  the  clerk." 

of  the  Mackinaw  Road,  of  section  and  if  the  said  Hugh  Brown  shall 
twenty-five  (25)  in  town  forty-  suffer  no  waste  in  respect  to  said 
seven  (47)  north  of  range  one  (1)  *arm  and  shall  care  for  and  har- 
west,  or  shall  be  adjudged  entitled  ^est  the  said  crops  in  proper 
to    the    possession    thereof,   or    in      ^^^^1'^  ^^^  in  good  and  workman- 

like  manner  and  shall  afford  such 


case    William    Godfrey    shall    re- 
cover possession  of  said  lands,  the 


person   as   may   be   agreed   on   by 

counsel  or  appointed  by  the  said 
said  Hugh  Brown  will  account  for      ^jg,.,.  ^^  ^^^^  ^^^,^^^  ^^  ^^^  expense 

any  pay  over  to  the  said  clerk  the  qj  gaid  David  Brown,  opportunity 

proceeds    of  all   the   crops   grown  to  be  present  at  the  baling  of  the 

on   said   lands  for  the  year   1913,  hay  and  the  threshing  of  the  grain 

less  such  sums  as  may  be  allowed  grown  on  said  farm,  then  this  ob- 

by   the   court   for   harvesting   and  ligation  to  be  void,   otherwise   to 

marketing    the    same,    to    be    dis-  be   and   remain  in   full   force   and 

posed  of  as  the  court  shall  direct  effect." 


CHAPTER  XXVII. 

INTERFERENCE  WITH  POSSESSION   OF  RECEIVER  AND  HIS 
CRIMINAL  RESPONSIBILITY  FOR  HIS  ACTS. 

§  773.    Interference  with  Possession  of  Receiver. 

There  liave  been  numerous  occasions  in  the  preceding 
chapters  to  state  the  fundamental  principle  that  a  re- 
ceiver is  an  officer  of  the  court  that  appoints  him  and  to 
point  out  results  that  follow  from  the  application  of  this 
principle  to  various  situations  arising  in  the  course  of 
the  administration  of  an  estate  by  a  receiver.  The  pur- 
pose of  the  present  chapter  is  to  discuss  a  certain  phase 
of  receivership  proceedings  that  results  from  this  prin- 
ciple when  stated  in  the  familiar  form  that  the  receiver's 
possession  of  property  is  the  possession  of  the  appoint- 
ing court  itself.^  The  receiver  possesses  the  property  in 
order  that  it  may  be  held  subject  to  the  jurisdiction  which 
the  court,  as  a  court  of  equity  in  an  equity  case,  exercises 
over  all  of  the  issues  that  may  arise  directly  or  in  an 
ancillary  way  from  the  matter  involved  in  the  case  before 
it.  It  follows  necessarily  that  the  court  has  the  duty  and 
the  power  to  protect  the  receiver  in  his  possession  of  the 
property  and  to  guard  that  possession  against  any  and 
all  adverse  interference.-    The  court  may  attain  this  pur- 

1  People  ex  rel.  Tremper  v.  whether  it  is  done  by  the  consent 
Brooks,  40  Mich.  333,  29  Am.  Rep.  or  submission  of  the  receiver  or 
534;  Underbill  v.  Rutland  R.  Co.,  by  compulsory  process  against 
90  Vt.  462,   98  Atl.   1017.  him.    The  court  is  obliged  to  keep 

2  Moore  v.  Mercer  Wire  Co.  a  strict  hand  over  property  in 
(N.  J.),  15  Atl.  305,  737.  Lord  the  hands  of  a  receiver,  or  which 
Romilly,  in  De  Winton  v.  Mayor,  by  virtue  of  the  order  of  the  court 
28  Beav.  200,  says:  may  come  in  his  hands,  in  order 

"I  apprehend  this  is  clear:   that      to     preserve     entire     jurisdiction 
the    court   never   allows    any   per-      over  the  whole  matter  and  to  do 
son     to     interfere,     either     with      that  which  is  just  in  the  case  be- 
money   or  property   in  the   hands      tween  the  parties." 
of  its  receiver,  without  its  leave.  See,  also,  Ames  v.   Birkenhead 

(  2085  ) 
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pose  in  various  ways.  Attempted  interference  witli  tlie 
receiver  may  be  enjoined,^  or  the  result  of  any  wrong- 
ful interference,  such  as  a  deed  given  on  an  execution  sale 
of  receivership  property,  may  be  nullified.^  A  method 
commonly  and  effectively  used  in  this  behalf,  however,  is 
an  exercise  of  the  court's  power  to  punish  for  contempt 
of  its  authority. 

In  reference  to  this  matter  it  may  be  stated  generally 
that  the  principles  that  govern  the  exercise  of  this  power 
of  the  court  in  receivership  cases  are  the  same  as  con- 
trol its  use  in  any  other  kind  of  a  case.  This  proposi- 
tion is  illustrated  by  the  fact  that  in  almost  every  case 
at  the  time  an  order  is  made  appointing  a  receiver  there 
is  also  issued  an  order  enjoining  others  from  interfering 
with  the  receiver  in  the  performance  of  his  duties  and 
from  seeking  to  exercise  any  control  over  the  property 
that  comes  into  his  possession.  The  need  for  specially 
considering  the  subject  in  connection  with  the  law  of  re- 
ceiverships is  to  point  out  the  circumstances  peculiar  to 
receivership  cases  that  give  occasion  for  the  court's  exer- 

Dock  Co.,  20  Beav.  322;  Brooks  v.  55  Tex.  405,  410;  Angel  v.  Smith, 

Greathead,     1     Jac.     &     W.     178;  9  Ves.  335;   Crone  v.  Odell,  2  Mol- 

Wordle  v.  Lloyd,  2  Moll.  388;   Al-  loy    496;     Gooch    v.    Haworth,    3 

bany  City  Bank  v.  Schermerhorn,  Beav.  428;    Smith  v.  Effingham,  7 

9  Paige   (N.  Y.)   372,  38  Am.  Dec.  ^eav.   357;    Russell   v.   East,   etc., 

Ry.  Co.,  3  Macn.  &  G.  104;  Potts  V. 
Warwicke,  etc.,  Co.,  Kay  142;  Tay- 

3  Mississippi  Valley  Trust  Co.  v.  ^^^  ^   Carryl,  20  How.  (U.  S.)  583. 

Railway  Steel  S.  Co.,  258  Fed.  346;  ^5  l.  Ed.  1028;  Yuba  Co.  v.  Adams, 

Schindelholz    v.    Cullum,    55    Fed.  7  cal.  35;   Milwaukee,  etc.,  R.  Co. 

885,  5  C.  C.  A.  293;    Forest  Lake  y.  Milwaukee,  etc.,  R.  Co.,  20  Wis. 

Cemetery  v.   Baker,   113    Md.   529,  174^  179,  gg  Am.  Dec.  740;    Eyton 

77  Atl.  853,  858;   Gardner  v.  Cald-  y.  Denbigh,  etc.,  Ry.,  L.  R.  6  Eg. 

well,  16  Mont.  221,  40  Pac.  590.  14;  Davis  v.  Gray,  16  Wall.  (U.  S.) 

4Wiswall  V.   Sampson,  55  U.   S.  203,  217,  21   L.  Ed.  447;   Barton  v. 

52,  14  L.  Ed.  322;   Hackley's  Ex'rs  Barbour,  104  U.  S.  126,  26   L.   Ed. 

v.'swigert,    5   B.    Mon.    (Ky.)    86,  672;  In  re  Tyler,  149  U.  S.  164,  183, 

41  Am.  Dec.  256;  Walling  v.  Miller,  187.  37  L.  Ed.  689,  13  Sup.  Ct.  785; 

108  N.  Y.  173,  2  Am.  St.  Rep.  400,  Brooks   v.   Greathead,   1   Jacob   &. 

15  N.  E.  65;    Edwards  v.  Norton,  W.   176. 
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cising    this    method    of    vindicating    and    asserting    its 
authority.^ 

§  774.     Civil  and  Criminal  Contempts  Distinguished. 

The  power  of  an  equity  court  to  punish  for  contempt  is 
inherent  and  essential  to  the  execution  of  its  powers  and 
the  maintenance  of  its  authority,  and  where  not  regulated 
by  statute,  is  regarded  as  one  of  its  inherent  powers  and 
is  exercised  in  accordance  with  certain  generally  recog- 
nized equitable  rules. ^  Considered  from  the  point  of 
view  of  the  purpose  for  which  punishment  is  inflicted 
upon  the  guilty  party,  otfenses  which  give  proper  cause 
for  the  infliction  of  punishment  as  for  contempt  are  gen- 
erally divided  into  two  classes,  those  which  constitute 
criminal  contempt  and  those  which  constitute  civil  con- 
tempt. The  distinction  between  these  two  cases  has  been 
stated  as  follows  by  the  United  States  Supreme  Court  :- 

"Proceedings  for  contempt  are  of  two  classes — those 
prosecuted  to  preserve  the  power  and  vindicate  the  dig- 
nity of  the  courts  and  to  punish  for  disobedience  of  their 
orders,  and  those  instituted  to  preserve  and  enforce  the 
rights  of  private  parties  to  suits  and  to  compel  obedience 
to  orders  and  decrees  made  to  enforce  the  rights  and  ad- 
minister the  remedies  to  which  the  court  has  found  them 
entitled.  The  former  are  criminal  and  punitive  in  their 
nature,  and  the  government,  the  courts,  and  the  people 
are  interested  in  their  prosecution.  The  latter  are  civil, 
remedial,  and  coercive  in  their  nature  and  the  parties 
chiefly  in  interest  in  their  conduct  and  prosecution  are  the 
individuals  whose  private  rights  and  remedies  they  were 

5  Davis   V.    Gray,   83    U.    S.    203,  i  United    States    v.    Hudson,    11 

21    L.    Ed.    447;    Matter   of  Kahn,  U.  S.  32,  3  L.  Ed.  259;  Cartwright's 

204    Fed.    581,    123    C.    C.    A.    107;  Case,  114  Mass.  230. 

United   States   v.   Mann.   2   Brock.  -•  Gompers  v.  Buck's  Stove,  etc., 

9.   Fed.   Gas.   No.   15,716;    Hills   v.  Co.,  221  U.  S.  418,  55  L,   Ed.  797, 

Parker.    Ill    Mass.    508,    15    Am.  31  Sup.  Ct.  Rep.  492,  34   L.  R.  A. 

Rep.   63.  (N.  S.)    874. 
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instituted  to  protect  or  enforce.  ...  It  may  not  be 
always  easy  to  classify  a  particular  act  as  belonging  to 
either  one  of  these  classes.  It  may  partake  of  the  char- 
acteristics of  both.  A  significant  and  generally  deter- 
minative feature  is  that  the  act  is  by  one  party  to  a  suit 
in  disobedience  of  a  special  order  made  in  behalf  of  the 
other.  Yet  sometimes  the  disobedience  may  be  of  such  a 
character  and  in  such  a  manner  as  to  indicate  a  con- 
tempt of  the  court  rather  than  a  disregard  of  the  rights 
of  the  adverse  party." 

It  is  sometimes  said  that  a  criminal  contempt,  usually, 
is  the  doing  of  an  act  which  one  has  been  forbidden  to  do 
while  a  civil  contempt  is  the  failure  to  do  what  one  has 
been  ordered  to  do.^  While  it  is  generally  held  that  the 
form  in  which  the  proceedings  are  cast  is  not  material, 
it  is  usual  to  entitle  a  criminal  contempt  proceeding  in 
the  name  of  the  people,  or  the  state,  while  a  civil  con- 
tempt proceeding  is  usually  entitled  in  the  name  of  the 
cause  in  the  course  of  which  it  arises ;  however,  a  criminal 
contempt  proceeding  is  always  separate  and  distinct  from 
the  main  case,  while  a  civil  proceeding  is  ancillary  thereto. 
The  former  may  therefore  continue  after  the  main  case 
is  terminated  while  the  latter  is  abated  by  the  termination 
or  settlement  of  the  main  cause.  The  punishment  for  a 
criminal  contempt  may  be  by  fine  of  a  fixed  amount,  pay- 
able to  the  state,  or  imprisonment  for  a  definite  term; 
punishment  for  a  civil  contempt  may  be  by  a  fine,  pay- 
able to  a  party,  sufficiently  great  to  remedy  any  injury 
suffered  by  the  party  or  by  imprisonment  until  the 
offender  purges  himself  of  the  contempt.  Generally  it 
may  be  said  that  one  may  not  be  punished  as  for  a  civil 
contempt  for  disobeying  an  order  which  he  has  not  the 
power  or  ability  to  obey.'* 

3  state  V.  Nathans,  49  S.  C.  199,  proceedings;  generally,  see  the 
27  S.  E.  52.  following    cases:    Bessette    v.    W. 

4  As  to  distinctions  between  B.  Conkey  Co.,  194  U.  S.  324,  48 
these    two    classes    of    contempt  L.   Ed.  997,  24  Sup.  Ct.  Rep.  665; 
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§  775.     Criminal  Contempt  in  Receivership  Cases. 

"No  rule  is  better  settled  than  that  when  a  court  has 
appointed  a  receiver  his  possession  is  the  possession  of 
the  court  for  the  benefit  of  the  parties  to  the  suit  and 
all  concerned,  and  can  not  be  disturbed  without  leave  of 
the  court;  and  that  if  any  person  without  leave  inten- 
tionally interferes  with  such  possession  he  necessarily 
commits  a  contempt  of  court  and  is  liable  to  punishment 
therefore."^  The  above  statement  expresses  a  univer- 
sally recognized  rule.-     The  criterion  as  to  whether  or 


Freed  v.  Central  Trust  Co.,  215 
Fed.  873,  132  C.  C.  A.  7;  Re  Davi- 
son, 143  Fed.  673;  In  re  Xewman, 
214  Fed.  69,  130  C.  C.  A.  509; 
Stuart  V.  Reynolds,  204  Fed.  709, 
123  C.  C.  A.  13;  Clay  v.  Waters, 
178  Fed.  385,  101  C.  C.  A.  645,  21 
Ann.  Cas.  897;  In  re  Nevitt,  117 
Fed.  448,  54  C.  C.  A.  622;  Tindall 
V.  Westcott,  113  Ga.  1114,  55 
L.  R.  A.  225,  39  S.  E.  450;  Tindall 
V.  Nisbet,  113  Ga.  1114,  55  L.  R.  A. 
225,  39  S.  E.  450;  Oster  v.  People, 
192  111.  473,  56  L.  R.  A.  462,  61 
N.  E.  469;  Canover  v.  West  Jersey 
Mortg.  Co.,  87  N.  J.  Eq.  16,  99 
Atl.  604;  Emerson  v.  Huss,  127 
Wis.  215,  106  N.  W.  518. 

1  Ch.  J.  Fuller  in  Ex  parte  Tyler, 
149  U.  S.  164,  37  L.  Ed.  689,  13 
Sup.  Ct.  785. 

-'  Southern  Express  Co.  v.  West- 
ern N.  C.  R.  Co.,  99  U.  S.  191,  25 
L.  Ed.  319;  In  re  Dialogue,  215 
Fed.  462;  In  re  Newman,  214  Fed. 
69,  130  C.  C.  A.  509;  Stewart  v. 
Laberee,  185  Fed.  471,  109  C.  C.  A. 
351;  Strain  v.  Superior  Court,  168 
Cal.  216,  Ann.  Cas.  1915D,  702,  142 
Pac.  62;  McKinnon-Young  Co.  v. 
Stockton,  53  Fla.  734,  44  So.  237; 
De  Graffenried  v.  Brunswick  &  A. 
R.  Co.,  57  Ga.  22;  Tindall  v.  West- 


cott, 113  Ga.  1114,  55  L.  R.  A. 
225,  39  S.  E.  450;  Tindall  v. 
Nisbet,  113  Ga.  1114,  55  L.  R.  A. 
225,  39  S.  E.  450;  Nisbet  v. 
Tindall,  115  Ga.  374,  41  S.  E. 
569;  Richards  v.  People,  81  111. 
551;  Sercomb  v.  Catlin,  128  111. 
556,  15  Am.  St.  Rep.  147,  21  N.  E. 
606;  Triplett  v.  Commonwealth, 
122  Ky.  35,  91  S.  W.  281,  28  Ky. 
Law  Rep.  974;  Blaise  v.  Security 
Brewing  Co.,  124  La.  979,  50  So. 
S16;  Saginaw  County  Sav.  Bank 
V.  Duffield,  157  Mich.  522,  133  Am. 
St.  Rep.  354,  122  N.  W.  186;  Chesa- 
peake, etc.,  Ry.  Co.  v.  Swayze,  60 
N.  J.  Eq.  417,  47  Atl.  28;  Chesa- 
peake, etc.,  Ry.  Co.  v.  Atlantic 
Transp.  Co.,  62  N.  J.  Eq.  369,  47 
Atl.  28;  Sainberg  v.  Weinberg 
(N.  Y.),  25  Misc.  327;  Levy  v. 
Stanion,  33  App.  Div.  632,  53 
N.  Y.  Supp.  472;  Walling  v.  Miller, 
108  N.  Y.  173,  2  Am.  St.  Rep.  400, 
15  N.  E.  65;  Chafee  v.  Quidnick 
Co.,  13  R.  I.  442;  Vermont,  etc., 
R.  Co.  v.  Vermont  Central  R.  Co., 
46  Vt.  792;  Beverley  v.  Brooke, 
4  Grat.  (Va.)  187,  211;  Moore  v. 
Mercer  Wire  Co.  (N.  J.),  15  Atl. 
737;  Morrill  v.  Noyes,  56  Me.  458, 
96  Am.  Dec.  486. 
A  debtor  whose  property  is  In 
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not  contempt  has  been  committed  is  the  fact  as  to  the 
possession;  it  is  not  necessary  that  the  receiver  should 
have  title.  The  rule  on  this  point  has  been  stated  as 
follows : 

"In  this  contention  petitioners  seek  to  invoke  the  well- 
settled  rule  that  title  or  the  right  to  property  can  not  be 
tried  in  a  contempt  proceeding.  But  what  is  thus  meant 
is  that  a  court  in  such  a  proceeding  can  not  by  its  order 
take  property  from  the  actual  possession  of  a  stranger 
to  the  action  in  which  the  receiver  is  appointed  who  claims 
title  to  it  or  right  to  its  possession.  Such  an  order  would 
be  void  because  one  in  possession  of  property  can  not  be 
dispossessed  of  it  without  due  process  of  law  which  means 
an  appropriate  action  brought  against  him  where,  upon 
issues  framed  and  a  regular  trial  before  a  court  or  jury, 
his  title  or  right  to  retain  possession  may  be  determined, 
and  a  proceeding  in  contempt  is  not  such  an  action.  But 
this  is  not  the  situation  here.  There  was  no  question  of 
title  or  right  to  possession  involved  in  the  contempt  pro- 
ceeding, and  petitioners  could  not  force  that  question 
into  the  proceeding  as  a  basis  for  attacking  the  juris- 
diction of  the  court  to  entertain  it.  The  sole  question 
before  the  court  in  this  proceeding  was  one  of  actual 
possession.  Was  the  receiver  in  the  actual  possession  of 
the  canal  and  water  in  Mexico  when  petitioners  interfered 
with  it!  If  he  was,  then  such  interference,  without  leave 
of  the  court  appointing  him,  was  contempt.  If  there  was 
a  question  between  petitioners  and  the  receiver  Holabird 
as  to  the  possession  of  said  property,  the  courts  were 
open  to  the  petitioners,  and  therein  they  could  have  had 
any  dispute  between  them  on  that  subject  settled.  In  a 
dispute  like  the  present,  it  was  the  duty  of  petitioners, 
asserting  that  Holabird  had  no  right  under  his  order  of 
appointment  to  take  possession  of  the  canals  and  water  in 

the    hands    of    a    receiver    is    not      responsible    therefor.      Sherry    v. 
liable    for    interference    therewith      Janov,  137  N.  Y.  Supp.  792. 
by  another  person  when  he  is  not 
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Mexico,  and  that  such  possession  belonged  to  the  Mexican 
receiver  under  whom  they  claimed,  to  have  petitioned  the 
court,  in  the  action  in  which  Holabird  was  appointed,  to 
pass  upon  the  question  of  how  far,  if  at  all,  Holabird  was 
authorized  to  take  possession  of  such  canals  and  w^ater 
under  its  appointment  of  him  as  receiver.  This  the  court 
would  undoubtedly  have  done  if  they  had  applied  to  it. 
They  could  not,  however,  invade  or  interfere  with  the 
actual  possession  of  the  receiver  without  subjecting  them- 
selves to  a  proceeding  for  contempt  and  punishment 
therefore,  if  it  w^as  proven  that  they  did."^ 

As  instanced  in  the  case  from  which  the  above  quota- 
tion is  taken,  proceedings  in  contempt  are  in  personam 
and  a  court  has  jurisdiction  to  punish  for  contempt  a 
person  who  is  within  the  jurisdiction  of  the  court  although 
the  contemptuous  conduct  may  have  been  directed  against 
property  in  a  foreign  jurisdiction.^  Interference  with 
property  involved  in  the  receivership  action  between  the 
time  of  the  receiver's  appointment  and  his  attempt  to 
take  possession  thereof  may  constitute  contempt.-^     A 

3  Strain  v.  Superior  Court,  168  contempt  any  person  who  inter- 
Cal.  216,  Ann.  Cas.  1915D,  702,  feres  with  the  compliance  of  its 
142    Pac.    62.  orders  in  the  suit  in  respect  to  such 

4  Strain  v.  Superior  Court  of  property.  Maudslay  v.  Maudslay, 
Los  Angeles  County  (Cal.),  supra;  etc.  [1900],  1  Ch.  Div.  611. 
Richards  v.  People,  81  111.  551;  See  Schindelholz  v.  Cullum,  55 
Chafee  v.  Quidnick  Co.,  13  R.  I.  Fed.  885,  5  C.  C.  A.  293,  as  to  the 
442;  Gary  v.  Brown,  33  111.  App.  jurisdiction  of  a  receivership 
435;  Chesapeake,  etc.,  R.  Co.  v.  court  over  a  party  to  the  action 
Swayze,  60  N.  J.  Eq.  417,  47  Atl.  who  may  be  a  citizen  of  a  foreign 
28,   62   N.   J.   Eq.   369,   47   Atl.   28;  state. 

Vermont,  etc.,  R.  Co.  v.  Vermont  5  Sercomb  v.  Catlin,  128  111.  556, 

Central  R.  Co.,  46  Vt.  792;  Stewart  15  Am.  St.  Rep.  147,  21  N.  E.  608; 

V.     Laberee,     185     Fed.     471,     109  Richards    v.    People,    81    111.    551; 

C.  C.   A.  351.  Hazelrigg  v.  Bronaugh,  78  Ky.  62; 

Although  a  court   has  no  juris-  Generotzky  v.   Barnay   Hotel    Co., 

diction  of  property  in  another  jur-  85  N.  J.  Eq.  63,  95  Atl.  865;   Ries- 

jsdiction,  it  often  exercises  an  in-  ner  v.  Gulf,  etc.,  Ry.  Co.,  89  Tex. 

direct    control    of    such    property  656,  59  Am.  St.  Rep.  84,  33  L.  R.  A. 

through   its   power   to  punish    for  171,  36  S.  W.  53. 
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person  may  place  himself  in  contempt  of  tlie  court  by 
wrongful  interference  with  the  receiver's  possession  even 
though  he  is  not  a  party  to  the  action.''  Since  proceed- 
ings in  criminal  contempt  are  essentially  criminal  in 
character,  one  accused  of  contemptuous  conduct  can  not 
excuse  himself  on  the  score  of  ignorance  of  the  law,  or 
the  lack  of  intention  to  ignore  the  authority  of  the  court ; 
the  intention  to  do  wrong  will  be  inferred  from  the  willful 
doing  of  a  wrongful  act."  Since  the  offense  involved  in 
contempt  is  aimed  at  the  court  and  not  the  receiver  one 
who  has  wrongfully  interfered  with  the  possess-ion  of  a 
receiver  may  be  prosecuted  by  his  successor  in  office.^ 
Actual  notice  of  the  appointment  and  possession  of  a 
receiver  is  sufficient  to  require  a  person  to  respect  his 
rights ;  official  notice  is  not  necessary.^ 

Criminal  contempt  may  be  committed  by  actual,  physi- 
cal interference  with  the  receivership  property;^''  or  by 
suing  the  receiver  without  the  permission,  or  consent,  of 
the  receivership  court  ;^^  or  by  executing  legal  process 
against  the  property.^-    An  executive  officer,  like  a  sheriff, 

6  Strain  v.  Superior  Court,  168  are  treated  in  sections  363  et  seq. 
Cal.    216,    Ann.    Cas.    1915D,    702,      and  also  396  et  seq.  ante. 

142  Pac.  62;  Generotzlty  v.  Barnay  s  McKinnon-Young  Co.  v.  Stoclv- 

H.    Co.,    85   N.   J.    Eq.    63,   95   Atl.  top,  55  Fla.  708,  46  So.  87. 

865.  ^  Blaise  v.  Security  Brewing  Co., 

Helmore  v.  Smith,  L.  R.  35  Cli.  124   La.   979,   50    So.    816. 

Div.  449.  10  Strain  v.  Superior  Court,  168 

In  this  case  a  former  clerk  by  Cal.    216,    Ann.    Cas,    1915D,    702, 

means   of   a    circular    to   the    cus-  142   Pac.   62. 

tomers    interfered   with    the    busi-  n  Ridge    v.    Manker,    132    Fed. 

ness  of  the  receiver  as   manager  599,  601,  67  C.  C.  A.  596;  Le  Fevre 

and  was  committed  for  contempt.  v.  Matthews,  39  App.  Div.  232,  57 

7  Blaise  v.  Security  Brewing  N.  Y.  Supp.  128;  State  v.  Nathans, 
Co.,  124  La.  979,  50  So.  816  (an  49  S.  C.  199,  27  S.  E.  52;  Chau- 
opinion  that  the  appointment  of  tauqua  Co.  Bank  v.  Risley,  19 
the  receiver  was  ill-advised  is  not  N.  Y.  369,  75  Am.  Dec.  347. 

a  justification) ;  Cartwright's  Case,  12  Sercomb    v.    Catlin,    128    111. 

114    Mass.    230;    Noe   v.   Gibson,   7  556,  15  Am.  St.  Rep.  147,  21  N.  E. 

Paige  (N.  Y.)   513.  606;    Richards    v.    People,    81    111. 

The  questions  of  contempt  aris-  551 ;  Hazelrigg  v.  Bronaugh,  78  Ky. 

ing  out  of  labor  disputes  or  strikes  62;     Forest     Lake     Cemetery     of 
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will  be  guilty  of  contempt  if  lie  levies  process  against  the 
receivership  property/^  even  if  it  is  to  enforce  the  col- 
lection of  taxes  duly  levied  against  the  property/^^  A 
libelous  publication  concerning  the  receiver's  manage- 
ment of  the  estate  may  constitute  criminal  contempt.^^ 

A  receiver  can  not  enforce  an  alleged  right  to  posses- 
sion of  property  against  cne  who  holds  it  adversely  under 
a  bona  fide  claim  of  title  or  the  right  of  possession  by 
proceeding  against  him  as  for  criminal  contempt.^"  A 
person  is  not  guilty  of  contempt  for  interfering  with 
the  property  after  the  receiver  has  abandoned  his  posses- 
sion or  after  his  right  to  possession  has  legally  termin- 
ated, even  though  it  be  in  the  possession  of  one  who  has 
rightfully  received  it  from  the  receiver.^'^    An  assertion 


Prince  George's  County  v.  Baker, 
113   Md.  529,  77  Atl.  853,  858. 

13  Coe  V.  Columbus  P.  &  I.  R. 
R.  Co.,  10  Ohio  St.  372,  75  Am. 
Dec.   518. 

Lane  v.  Sterne,  3  Giff.  629; 
Russell  V.  East  Anglian  Ry.  Co.,  3 
Mac.  &  G.  112. 

14  In  re  Tyler,  149  U.  S.  164,  37 
L.  Ed.  689,  13  Sup.  Ct.  785  (a 
state  legislature  can  not  restrict 
the  jurisdiction  of  a  federal  court 
to  appoint  a  receiver). 

15  Helmore  v.  Smith,  L.  R.  35 
Ch.  Div.  449. 

16  Ex  parte  Hollis,  59  Cal.  405; 
Baldwin  v.  Wayne  County  Circuit 
Judge,  101  Mich.  119,  25  L.  R.  A. 
739,  59  N.  W.  432. 

Lisle  Ave,  Lumber  Co.  v.  Ford, 
171  N.  Y.  Supp.  713. 

In  this  case  the  court  quotes  as 
follows  from  Parker  v.  Browning, 
8  Paige  (N.  Y.)  388,  390,  35  Am. 
Dec.  717: 

"It  is  not  necessary  in  any  case 
for  the  receiver  to  put  himself  in 
a  situation  where  he  is  not  en- 
titled to  the  full  protection  of  this 


court;  as  he  is  under  no  obliga- 
tion to  attempt  to  take  property 
out  of  the  possession  of  a  third 
person,  or  even  out  of  the  posses- 
sion of  the  defendant  himself,  by 
force,  and  without  an  express  or- 
der of  the  court  directing  him  to 
do  so,  .  .  .  and  if  the  prop- 
erty is  in  the  possession  of  a  third 
person  who  claims  the  right  to 
retain  it,  the  receiver  must  either 
proceed  by  suit,  in  the  ordinary 
way,  and  try  his  right  to  it,  or  the 
complainant  should  make  such 
third  person  a  party  to  the  suit, 
and  apply  to  have  the  receivership 
extended  to  the  property  in  his 
hands,  so  that  an  order  for  the 
delivery  of  the  property  may  be 
made  which  will  be  binding  upon 
him,  and  which  may  be  enforced 
by  a  process  of  contempt,  if  it  is 
not    obeyed." 

17  Strain  v.  Superior  Court  of 
Los  Angeles  County,  IGS  Cal.  216, 
Ann.  Cas.  1915D,  702,  142  Pac.  62 
(whether  or  not  a  receiver  has 
abandoned  property  is  a  question 
of  fact) ;  Ex  parte  Edmondson,  C8 
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of  a  right  or  interest  in  the  property  in  the  possession  of 
the  receiver  in  such  a  way  as  not  to  interfere  with  that 
possession  does  not  constitute  contempt.^^  The  contempt 
involved  in  the  commencing  of  an  action  against  a  re- 
ceiver without  first  obtaining  permission  from  the  re- 
ceivership court  is  waived  by  a  subsequent  order  grant- 
ing the  permission.^^ 

§  776.     Civil  Contempt  in  Receivership  Cases. 

Civil  contempt  in  receivership  cases  usually  arises 
either  out  of  failure  to  comply  with  an  order  of  the  court 
directing  a  party  to  turn  property  in  his  possession  over 
to  the  receiver/  or  out  of  failure  to  appear  for  examina- 
tion, pursuant  to  an  order  of  court,  concerning  the  re- 
ceivership property  or  refusing  to  answer  questions  or 
giving  evasive  answers  on  such  examination.-  Proceed- 
ings to  punish  as  for  civil  contempt  are  instituted  by  the 
party  who   is   injured.^     The   punishment  is   remedial. 

Fla.  53,  66  So.  292  (levying  execu-  tional   Exch.   Bank,   121   Mo.  App. 

tion  after  delivery  of  property  by  338,    98    S.    W.    824;     Delozier    v. 

the  receiver  upon  a  sale);  Britton  Bird,  123  N.  C.  689,  31  S.  E.  834; 

V.   M'Donnell,   5  Ir.  Eq.  Rep.   275.  Peizer  v.  Hughes,  27  S.  C.  408,  3 

isHolladay    Case,    29   Fed.    226.  g     ^    r^^^.    ^x   parte   Tinsley,    37 

In    order    to    constitute    a    con-  rj,^^    ^^^^    ^pp    g^^y^   gg   f^^    gt. 

tempt  of  court  by  interfering  with  ^^^    g-^g^  ^q  g    ^    gQg 
the  possession  of  a  receiver,  it  is  ^^  ^^^^'^^  ^^  ^^^^^  ^^^  ^^^ 

necessary   that   if  the   alleged   m-  ^^^    ^     ^     ^     ^^^.    ^^^^^^^    ^^^ 

terference    is    by    a    sale    of    the  ^^^^  ^_  ^^^^^^^  ^^^  ^.^^    ^^^^  ^ 

property,  that  there  be  a  physical  ^^^    L    N     591     76    N    W     104'>- 

disturbance  of  such  possession  as  ^^^^^^  ^    ^^^^[^^^   72   Misc.   Rep. 

the     receiver    has    of    the     prop-  ^^.^    ^^9  N.  Y.  Supp.  614;    Moyin- 

erty.       Petaluma     Sav.     Bank     v.  ^^n  v.  Devaney,  90  Misc.  Rep.  346, 


153  N.  Y.  Supp.  670. 


Superior    Court,    111    Cal.    488,    44 

Pac.    177;    Rickman    v.    Rickman, 

180    Mich.    224,    Ann.    Cas.    1915C,  ^ee,   also,    Smith  v.   Trenton   & 

1237     146    N.    W.    609;     State    v.  Delaware    Falls    Co.,   4    N.   J.   Eq. 

Nathans    49  S.  C.  199,  27  S.  E.  52.  ^05;    Manning    v.    Mercantile    Se- 

10  Brooke    v.    Kettler,    166    Ala.  curities  Co.,  242  111.  584,  30  L.  R.  A. 

76,  51  SO.  940.  (N-  S)   ^25,  90  N.  E.  238. 

1  Ex  parte  Corran,  5  Cal.  Unrep.  3  In  re  Cantor,  215  Fed.  61,  131 

92,   41   Pac.   464;    Orchard  v.  Na-  C.    C.    A.     369;     People    ex    rel. 
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Refusal  to  obey  the  court's  order  must  therefore  be  will- 
ful in  order  to  be  contemptuous  in  character. 

While  the  court,  to  vindicate  its  authority,  may  punish 
as  for  a  criminal  contempt  one  who  has  it  in  his  power 
to  obey  but  willfully  disobeys  its  order  to  pay  over  money 
to  another,  or  who,  after  the  institution  of  proceedings, 
has  willfully  disabled  himself  from  complying  therewith, 
it  has  no  legal  power  to  endeavor  to  enforce  such  an 
order  in  aid  of  the  party  to  whom  the  money  is  to  be  paid, 
by  civil  contempt  proceedings  resulting  in  a  decree  com- 
mitting the  contemner  to  jail  until  he  shall  have  complied 
with  the  original  order,  unless  the  evidence  in  the  con- 
tempt proceedings  clearly  dernonstrates  a  present  ability 
and  a  willful  refusal  to  obey.* 

It  follows  also  that,  if  the  punishment  for  a  civil  con- 
tempt is  by  imprisonment,  it  may  not  be  for  a  fixed  term 
but  only  until  the  guilty  party  purges  himself  of  contempt 
by  obeying  the  order  in  question.^  The  guilty  party  may 
be  denied  the  right  to  participate  further  in  the  proceed- 
ings until  he  purges  himself  of  the  contempt.*'  It  is  not 
a  defense  that  the  order  was  erroneous  or  improvident.'^ 

Lawyer's   Surety   Co.  v.  Anthony,  v.  Toney,  95  Ky.  338,  25  S.  W.  264; 

7   App.    Div.    132,   40    N.   Y.    Supp.  Schmidt  v.  Mitchell,  95  Ky.  342,  25 

279;   Fox  v.  Toronto  &  N.  R.  Co.,  S.   \V.   278;    Kelly  v.    Mitchell,   98 

29  Ch.   (Ont.)    11.  Ky.  218,  32  S.  W.  599. 

4  Fteed    v.    Central    T.    Co.,    215  5  In    re    Newman,    214    Fed.    69, 

Fed.  873,  132  C.  C.  A.  7;  Re  Davi-  130  C.  C.  A.  509;   Matter  of  Kahn[ 

son,  143  Fed.  673;  Clay  v.  Waters,  204    Fed.    581,    123    C.    C.   A.    107; 

178  Fed.  385,  101  C.  C.  A.  645,  21  Clay  v.  Waters,  178  Fed.  385,  101 

Ann.    Cas.   897;    Burnham   v.   Bar-  C.    C.    A.    645,    21    Ann.    Cas.    897; 

rett,  137  111.  App.  119.  Ex  parte  Dickens,  162  Ala.  272,  50 

See,    also.    Samel    v.    Dodd,    142  So.    218;    People    v.    Zimmer,    238 

Fed.   68,   73   C.  C.  A.   254;    Stuart  111.  607,  87  N.  E.  845;   Delozier  v. 

V.  Reynolds,  204  Fed.  709,  123  Bird,  123  N.  C.  689,  31  S.  E.  834. 
C.   C.  A.   13.  a  Wartman  v.  Wartman,  Taney, 

For  contempt  proceedings  aris-  362,  Fed.  Cas.  No.  17,210. 
ing  out  of  an  order  restraining  the  7  Ex  parte  Corran,  5  Cal.  Unrep. 

seeking  of  the   appointment   of  a  92,  41  Pac.  464;  Ex  parte  Tinsley, 

receiver  in  another  state  pending  37    Tex.    Crim.    App.    517,    66    Am. 

receivership  proceedings,  see  Kelly  St.  Rep.  818,  40  S.  W.  306. 
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One  may  be  guilty  of  civil  contempt  in  refusing  to  obey 
an  order  made  in  vacation,  or  not  in  open  court.^ 

One  court  has  no  authority  to  interfere  with  the  re- 
ceiver of  another  court  and  can  not  punish  for  contempt 
one  who  in  good  faith  refuses  to  obey  an  order  that  ap- 
parently has  such  an  effect."  A  mere  judgment  for  money, 
as  for  a  debt,  can  not  be  enforced  by  contempt  proceed- 
ings.^^ One  can  not  be  punished  as  for  contempt  for  re- 
fusing to  obey  a  conditional  order  until  the  condition  has 
been  fulfilled.^ ^ 

§  777.     Perjury  as  the  Basis  for  Punishment  for  Contempt. 

As  stated  in  the  preceding  section,  it  is  the  general  rule 
that  a  person  can  not  be  punished  as  for  civil  contempt 
for  disobedience  of  a  court  order  if  he  has  not  the  ability, 
or  means,  to  do  what  the  court  has  ordered  him  to  do. 
For  the  purpose  of  determining  the  fact  in  this  regard  in 
any  contempt  proceeding  the  accused  is  subject  to  exam- 
ination, and  the  question  has  arisen  as  to  how  far  the  court 
may  go  in  disregarding  the  testimony  of  the  accused  that 

8  Cobb  V.  Black,  34  Ga.  162;  til  pronounced  otherwise,  on  the 
State  V.  Myers,  44   low-i    580.  question  of  priority,  by  a  compe- 

9  A  receiver  in  sui.^  ^uentary  tent  tribunal.  People  v.  Central 
proceedings  in  the  state,  courts  ,City  Bank,  53  Barb.  (N.  Y.)  412; 
will  not  be  allowed  to  interfere  Worth  v.  Piedmont  Bank,  121 
with  a  check  in  the  possession  of  N.  C.  343,  28  S.  E.  488;  Common- 
the  clerk  of  the  United  States  wealth  v.  Order  of  Vesta,  156  Pa. 
District      Court.       Swinnerton     v.  531,  27  Atl.  14. 

Oregon  Pac.  R.  Co.,  123  Cal.  417,  lo  Knutte  v.  Superior  Court,  134 

56  Pac.  40.  Cal.  660,  66  Pac.  875. 

Where  there  is  a  conflict  of  A  decree  that  the  grantees  in  a 
jurisdiction  between  two  courts  suit  to  set  aside  fraudulent  trans- 
each  of  which  has  appointed  a  fers  of  property  by  an  insolvent 
receiver,  a  receiver  who  refuses  corporation  pay  the  value  of  the 
to  deliver  possession  of  the  re-  property  to  the  receiver  can  not 
ceivership  property  to  the  other  be  enforced  by  contempt  proceed- 
receiver,  will  not  be  punished  for  ings.  General  Electric  Co.  v.  Sire, 
contempt  of  court  where  he  acted  88  App.  Div.  498,  85  N.  Y.  Supp. 
in  good  faith  and  had  the  author-  141. 

ity  of  an  order  of  court,  which  he  ii  Witherbee    v.    Witherbee,    55 

was  entitled  to  regard  as  valid,  un-  App.  Div.  181,  66  N.  Y,  Supp.  1036. 
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he  is  unable  to  perform,  if  the  court  considers  it  false. 
There  is  no  question  that  the  court  can  punish  one  who 
refuses  to  answer  or  who  gives  evasive  answers.  There 
is  also  no  question  that  the  court  can  not  make  the  con- 
tempt proceedings  a  medium  of  trying  one  for  perjury 
and  can  not  as  a  result  of  such  proceedings  punish  one 
for  mere  perjury.^  It  has  been  held  that  the  court  can 
not  punish  the  accused  as  for  contempt  on  the  basis  of 
a  finding  that  is  tantamount  to  holding  that  tlie  accused 
did  not  commit  perjury,-  It  is  probable  that  the  true 
rule  is  hardly  as  broad  as  this  and  is  stated  in  the  fol- 
lowing extract  from  the  opinion  of  a  federal  district 
judge  approved  by  the  Circuit  Court  of  Appeals  :^ 

'*  There  is  an  especially  proper  reason  for  this,  because 
in  the  case  of  alleged  perjury  so  much  depends  upon  the 
witness'  bearing.  When  his  words  appear  in  print,  it  is 
sometimes  possible  to  see  that  he  is  either  evasive,  or 
a  downright  perjurer,  but  generally  it  is  extremely  diffi- 
cult to  tell.  This  is  especially  true  in  the  case  of  men  of 
small  education,  to  whom  English  is  not  a  native  tongue. 
Again  and  again  such  men  within  two  consecutive  sen- 
tences give  the  most  contradictory  answ^ers.  It  is  quite 
clear  that  they  can  not  mean  this  deliberately,  but  that 
they  have  not  understood.  In  criminal  contempts  the 
accused  has  all  the  substantive  benefits  of  one  indicted 
(Gompers  v.  Buck  Stove  &  Range  Co.,  221  U.  S.  418,  444, 
31  Sup.  Ct.  492,  55  L.  Ed.  797,  34  L.  R.  A.  [N.  S.]  874), 
among  them  that  of  the  degree  of  proof,  and  without  some 
certificate  of  the  commissioner  I  certainly  can  not  say  on 
this  record  that  beyond  a  reasonable  doubt  this  man  was 
deliberately  blocking  the  course  of  the  proceeding  by 
swearing  to  what  he  knew  was  false.  The  power  un- 
doubtedly exists,  but  it  ought  to  be  used  very  circum- 

1  Bernheimer     v.     Kelleher,     31  2  Moyinhan  v.  Devaney,  90  Misc. 

Misc.    Rep.    464,    64    N.    Y.    Supp.       Rep.  346,  153  N.  Y.  Supp.  670. 
409.  3  In  re  Cantor,  215  Fed.  61,  131 

C.  C.  A.  369. 
II  Rec— 132 
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spectly.  By  that,  I  do  not  mean  that  it  ought  to  be  sur- 
rounded with  absurd  technicality  which  will  destroy  its 
value,  but  I  do  mean  that  all  reasonable  explanations 
should  be  made.  A  judge  ought  not  to  commit  a  man  for 
contempt  for  perjury  except  in  so  plajn  a  case  as  makes 
further  attempt  to  examine  the  witness  a  farce,  so  obvi- 
ously that  no  observer,  who  was  present,  could  doubt  that 
the  witness  was  obviously  trifling  with  the  proceeding. 
He  ought  not  to  judge  upon  the  balance  of  proof  intro- 
duced to  contradict  the  witness  and  so  turn  the  examina- 
tion into  a  trial  of  perjury,  for  this  trenches  on  the 
criminal  law  itself.  And,  while  the  line  can  not  be  ab- 
stractly stated  with  success,  it  can  be  so  administered, 
if  the  judges  will  remember  the  purpose  which  it  answ^ers, 
and  loyally  accept  the  limitations  which  the  defendant's 
right  to  a  jury  trial  throws  upon  them. 

' '  There  is  one  thing  more :  Every  judicial  proceeding 
and  every  charge  to  which  another  must  respond  justly 
requires  that  the  respondent  should  know  with  reasonable 
definition  what  he  has  to  answer.  It  will  not  do,  as  in  this 
case,  to  throw  at  a  man  120  pages  of  testimony  and  say 
generally  that  it  is  generally  permeated  with  perjury. 
Some  specification  the  most  .elementary  rules  of  fair  play 
demand,  so  that  he  may  explain  what  he  is  charged  with, 
and  so  that  the  judge  may  know  on  what  the  moving  party 
relies.  Nor  is  it  any  answer  to  say  that  the  absurd  pre- 
cision of  an  old  indictment  at  common  law  is  not  neces- 
sary; which,  of  course,  it  is  not.  The  requirement  is 
practical  and  will  be  treated  practically,  but  for  all  that 
it  is  none  the  less  real  and  necessary,  and  it  is  a  condi- 
tion, so  far  as  I  know,  of  every  kind  of  judicial  proceeding 
in  every  free  country. ' ' 

§778.     Contempt  on  Part  of  the  Receiver. 

The  receiver  himself  may  be  guilty  of  contempt  of 
court,  as  well  as  a  party  or  a  stranger  to  the  proceeding. 


■ 
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Where,  for  instance,  a  receiver  connives  with  others  and 
permits  them  wrongfully  to  interfere  with  his  possession 
of  the  receivership  property  he  is  guilty  of  a  criminal 
contempt  even  though  the  property  is  subsequently  re- 
turned to  his  possession.^  Generally,  contempt  on  the 
part  of  the  receiver  in  receivership  proceedings  grows  out 
of  his  failure  to  pay  over  money  pursuant  to  an  order  of 
court.  In  such  a  situation  there  are  present  elements 
that  might  constitute  the  basis  of  a  charge  of  civil  con- 
tempt, against  which  the  defense  of  inability  to  perform 
the  order  w^ould  be  available.  But  usually  the  situation 
arises  out  of  the  fact  that  the  receiver  has  wrongfully 
used  the  receivership  funds  for  his  own  purposes  or  has 
distributed  them  without  proper  authority.  In  other 
words  the  receiver  has  wrongfully  interfered  with  his 
own  official  possession  of  the  property.  He  is  guilty  of 
a  criminal  contempt ;  inability  to  obey  the  order  to  make 
payment  is  not  a  defense  and  the  punishment  inflicted 
may  be  definite  and  fixed  without  reference  to  any  subse- 
quent purging  himself  of  the  contempt.-  Against  such  a 
criminal  charge  it  is  not  a  defense  that  the  receiver  had 
paid  out  funds  pursuant  to  a  verbal  order  of  court  upon 
which  he  was  not  authorized  to  rely^  nor  that  he  had, 
without  intention  to  do  wrong,  appropriated  funds  to  his 
own  use,  thinking  that  he  had  a  right  to  take  them  as 

'  Oster  V.  People,  192  111.  473,  56  55  L.  R.  A.  225,  39  S.  E.  450;  Tin- 

L.  R.  A.  462,  61  N.  E.  469.  dall    v.    Xisbet,    114    Ga.    224,    39 

An  agent  of  a  railroad  receiver  S.   E.   849;    Harris  v.   Lamar,   102 

may  be  required  under  penalty  of  ^^-   l^'^-   ^9   S.   E.   162;    Peopi-^  t. 


contempt  to  produce  before  a 
grand  jury  documents  showing 
shipments    of    liquor    which    were 


Zimmer,  238  111.  607,  87  N.  E. 
845;  Ex  parte  Haley,  99  Mo.  loO, 
12  S.  W.  667;  Clark  v.  Binlnger, 
43  Super.  (N.  Y.)  334;  affirmed  75 


illegally  shipped.     Blitch  v.  State,  ^vf    y    344 
145  Ga.  882,  90  S.  E.  42.  3  Davis    Colliery    Co.  .v.    Charle- 

2  Tindal    v.    Westcott,    113    Ga.  voix  Sugar  Co.,  157  Mich.  102,  121 

1114,  55  L.  R.  A.  225,  39  S.  E.  450;  N.    W.    292;     In    re    Marting,    157 

Tindall    v.    Xisbet,    113    Ga.    1114,  Mich.   102,   121   N.  W.  292. 
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compensation  for  his  services.^  An  appellate  court  hav- 
ing jurisdiction  may,  of  course,  punish  as  for  contempt  a 
receiver  who  fails  to  obey  an  order  made  by  such  court.^ 

§  779.     Collateral  Attack  in  Contempt  Proceedings  on  Orders 
Made  in  Receivership  Cause. 

In  proceedings  to  punish  one  for  either  civil  or  criminal 
contempt  in  a  receivership  case  any  order  of  the  court 
that  forms  the  basis  of  the  charge  is  immune  against 
collateral  attack  just  as  it  would  be  in  any  other  pro- 
ceeding and  just  as  any  other  kind  of  judicial  order  is 
protected  against  such  attack.  It  is  not  permissible  to 
show  merely  that  the  order  was  erroneous  or  improvi- 
dent.^ If,  however,  the  order  relied  upon  is  absolutely 
void  a  charge  of  contempt  can  not  be  based  upon  dis- 
obedience of  it;-  nor  is  one  guilty  of  contempt  in  inter- 
fering with  the  receiver  in  attempting  to  exercise  rights 
beyond  his  authority.^ 

§  780.     Procedure  in  Contempt  Cases  Arising  Out  of  Receiver- 
ships. 

An  order  punishing  one  as  for  contempt  in  a  receiver- 
ship case  can  be  made  only  by  the  court  and,  in  con- 
formity with  the  principles  governing  the  question  as  to 
what  constitutes  due  process  of  law,  only  after  the  ac- 
cused has  been  brought  into  court  upon  proper  process 
and  accorded  a  proper  hearing.^ 

4  Cartwrighf  s  Case,  114  Mass.  332;  Russell  v.  East  Anglian  R. 
230.  Co.,  3  Mach.  &  G.  104. 

5  Eichert  V.  Eicliert,  30  Ohio  Cir.  ,  Ex  parte  Ayers.  123  U.  S.  443, 

^^-  ^-  ^^^-  8    Sup.    Ct.    164,    31    L.    Ed.    216; 

1  Richards  v.  People,  81  111.  551;       rr       „  c         •       /-.       *    ot 

^  Havemeyer  v.  Superior  Court,  87 

Cook    V.    Citizen's    Nat.    Bank,    73 

Ind.    256;     People    v.    Mandel,    90 

Misc.   Rep.   170,    154    N.   Y.    Supp. 

231;    Ex    parte    Tinsley,    37    Tex.  s  Lisle  Ave.  Lumber  Co.  v.  Ford, 

Crim.   App.   517,   66   Am.   St.    Rep.  1^1  N.  Y.  Supp.  713. 

818,  40  S.  W.  306;   Ames  v.  Birk-  i  Conover  v.  West  Jersey  Mtge. 

enhead  Docks  Trustees,  20  Beav.  Co.,  87  N.  J.  Eq.  16,  99  Atl.  604; 


Cal.  267,  10   L.   R.  A.  650,  25  Pac. 
433. 
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While  a  sufficient  foundation  for  a  charge  of  criminal 
contempt  for  interfering  with  the  receivership  property 
may  exist  in  the  actual  knowledge,  without  formal  notice 
of  the  fact  of  the  receiver's  appointment  and  possession, 
usually  one  can  not  be  held  to  compliance  with  any  special 
order  of  the  court  until  after  legal  and  formal  service  of 
notice  of  the  order  and  demand  for  compliance  has  been 
made.^ 

The  requirements  of  due  process  of  law  are  complied 
with  when  the  accused  is  served  with  process,  emanating 
from  the  court  itself  and  giving  him  fair  notice  of  the 
charge  against  him;  and  when  he  is  given  due  oppor- 
tunity to  defend  himself  before  judgment  is  pronounced 
against  him.^  Ordinarily  the  contempt  proceedings  are 
instituted  by  the  presentation  to  the  court  of  a  verified 
petition  setting  forth  the  facts  constituting  the  contemp- 
tuous conduct  and  the  issuance  of  an  order  to  show  cause 
directing  the  accused  to  appear  for  a  hearing,^  Since 
the  court  may  of  its  own  motion  proceed  to  vindicate  its 
own  dignity  and  authority  against  conduct  constituting 
criminal  contempt,  a  formal  petition  is  not  necessary 
when  the  court  is  made  acquainted  in  some  other  way,  as, 
for  instance,  filing  of  some  verified  document  or  testi- 
mony taken  at  some  hearing  in  the  cause,  with  the  fact 
that  a  contempt  has  been  committed.^  In  any  event,  the 
foundation  of  the  court's  order  to  show  cause  must  ex- 
hibit facts  which,  if  true,  would  constitute  contempt  or 
the  court  is  without  jurisdiction   to   hear   the  matter;'' 

Moore  v.  Mercer  Wire  Co.  (N.  J.),  Superior  Court,  168  Cal.  216,  Ann. 

15  Atl.  305.  Cas.    1915D,   702,   142   Pac.   62. 

2  Bowling  V.  Twomblv,  113  N.  Y.  ''  O^ter  v.  People,  192  111.  473, 
Supp.  970;  Tinkey  v.  Langdon,  60  ^1  N.  E.  469,  56  L.  R.  A.  462; 
How.  Pr.   (N.  Y.)   180.  f^^^^;  ^^^t^^^^'  ''  S'  ^-  ^^^-  '' 

3  Conover  v.  West  Jersey  Mtge.  ,.  gt.ain  v.  Superior  Court  of  Los 
Co.,  supra.  Angeles  County,  168  Cal.  216,  Ann. 

4  Freed  v.  Central  Trust  Co.,  215  Cas.  1915D,  702,  142  Pac.  62;  State 
Fed.  873,  132  C,  C.  A.  7;  Strain  v.  v.  Nathans,  supra. 
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and,  at  the  hearing,  the  facts  must  be  proved,  indepen- 
dent of  any  knowledge  the  court  may  otherwise  have  con- 
cerning them,  or  the  court  is  without  authority  to  punish 
the  respondent/ 

§  781.     Criminal  Responsibility  of  the  Receiver  or  Others  in 
Connection  with  the  Receivership. 

A  receiver  is,  of  course,  subject  to  the  criminal  laws 
respecting  the  embezzlement  of  funds  of  the  receivership.^ 

Receivers  in  full  charge  of  a  railroad  which  they, 
through  servants  operate,  are  indictable  at  least  indi- 
vidually for  the  obstruction  of  a  public  road  by  leaving 
cars  therein  in  violation  of  a  statute. - 

But  it  is  always  a  question  whether  penal  statutes 
directed  against  railroads  are  broad  enough  in  their  terms 
to  cover  acts  of  the  receiver.^    As  a  general  rule  while  a 


7  Harris  v.  Lamar,  102  Ga.  154, 
29  S.  E.  162;  Strain  v.  Superior 
Court,  168  Cal.  216,  Ann.  Cas. 
1915D,  702,  142  Pac.  62. 

1  Fields  V.'  United  States,  27 
App.  Cas.  (D.  C.)  433  (certiorari 
denied  205  U.  S.  292,  51  L.  Ed. 
807,  27  Sup.  Ct.  543). 

See  section  452  respecting  em- 
bezzlement by  receiver  from  na- 
tional bank  under  the  federal 
statute. 

2  State  V.  Norfolk  &  S.  R.  Co.,  152 
N.  C.  785,  21  Ann.  Cas.  692,  26 
!_.  R.  A.   (N.  S.)   710,  67   S.  E.  42. 

The  averment  in  an  indictment 
that  defendant  is  the  receiver  of, 
and  as  such  is  operating,  a  cer- 
tain railroad,  is  a  sufficient  aver- 
ment of  authority  from  the  court 
appointing  him  receiver  to  show 
his  authority  to  operate  the  road. 
Commonwealth  v.  Felton,  107  Ky. 
330,  53  S.  W,  1046,  21  Ky.  Law 
Rep.  1039. 


As  to  the  general  amenability 
of  receivers  to  remedial  laws  of  a 
civil  or  criminal  character,  see 
sections   404  and  406,  ante. 

3  See  United  States  v.  De  Cour- 
sey,  82  Fed.  302,  in  connection  with 
criminal  liability  under  the  Inter- 
state Commerce  Act. 

In  International,  etc.,  Ry.  Co.  v. 
Dawson  (Tex.  Civ.),  193  S.  W. 
1145,  the  court  said: 

"The  possession  of  the  receivers 
is  the  possession  of  the  court  ap- 
pointing them,  and  it  is  held  by 
the  Supreme  Court  of  the  United 
States  that  receivers  are  not  sub- 
ject to  statutory  penalties  and  the 
statute  can  not  be  construed  to 
extend  to  them.  United  States  v. 
Harris,  177  U.  S.  305,  44  L.  Ed. 
780,   20   Sup.   Ct.   609 

See,  also,  Bonner  v.  Franklin 
Co-operative  Assn.,  4  Tex.  Civ.  166, 
23  S.  W.  317;  United  States  v. 
Harris,  78  Fed.  290,  85  Fed.  533, 
29  C.  C.  A.  327. 
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railroad  is  in  the  hands  of  a  receiver,  the  railroad  com- 
pany itself  is  not  liable  for  his  acts  in  violating  regula- 
tory statutes  respecting  the  maintenance  of  equipment, 
obstruction  of  crossings  and  the  like  since  it  has  no  con- 
trol over  them.* 

A  receiver  authorized  to  take  possession  of  property 
has  been  held  to  be  a  "person  authorized  by  law"  within 
the  meaning  of  a  statute  making  it  an  offense  to  resist  an 
officer  in  the  performance  of  his  legal  duty.^ 

4  Arkansas    C.   R.   Co.   v.    State,  v.  Vermont  C.  R.  Co.,  30  Vt.  108; 

72  Ark.  250,  79  S.  W.  773;    Padu-  State  v.  Wabash  R.  Co.,  115  Ind. 

cah,  etc.,  R.  Co.  v.  Commonwealth,  466,  1  L.  R.  A.  179,  17  N.  E.  909; 

17  Ky.  L.  R.  1161,   33   S.  W.  822,  Missouri,  etc.,  R.  Co.  v.  Stoner,  5 

34    S.    W.    1068;    State    v.    Mlnne-  Tex.  Civ.  App.  50,  23  S.  W.  1020; 

apolis  &  St.  L.  R.  Co.,  88  Iowa  689,  Metropolitan  Bank  v.  Pooley,  L.  R. 

56  N.  W.  400;    State  v.  Norfolk  &  10  App.  Cas.  218. 
G.  R.  Co.,  152  N.  C.  785,  26  L.  R.  A.  5  State  v.  Rivers,   64  Iowa  729, 

(N.    S.)    710,    67    S.   E.    42;    State  12  N.  W.  792. 


CHAPTER  XXVIII. 

REMOVAL  AND  DISCHAKGE  OF  RECEIVEE  AND  EFFECTS  THEREOF 
ON  RECEIVERSHIP  PROPERTY. 

1.  Removal  and  Discharge  of  Receiver. 

§  782.     Distinguishment  Between  Removal  and  Discharge. 

A  final  judgment  in  the  action  in  which  a  receiver  is 
appointed  necessarily  leads  to  a  termination  of  the  receiv- 
ershij),  the  passing  of  the  property  from  the  control  of 
the  court,  custodia  legis,  into  the  hands  of  those  who  have 
been  adjudged  entitled  to  it,  and  the  release  of  the  re- 
ceiver from  all  further  authority  or  responsibility  with 
reference  to  the  property.  Moreover,  while  the  action  is 
pending,  changes  may  occur  with  reference  either  to  the 
receiver  himself  or  the  status  of  the  property.  In  con- 
nection with  these  matters  certain  terms — removal  of 
the  receiver,  vacating  the  receivership,  and  discharge  of 
the  receiver — are  regularly  employed  and,  to  a  certain 
extent,  each  of  these  terms  has  a  fairly  well  defined  and 
technical  meaning.  Thus  it  is  said:  "The  term  'remove' 
as  applied  to  a  receiver,  means  simply  a  change  in  the 
personnel  of  the  relationship,  the  receivership  continuing 
itself  unaffected.  The  effect  of  such  removal  is  only  to 
substitute  one  person  for  another  in  the  office,  and  the 
cause  of  the  removal  is  some  personal  objection  to  the 
receiver.  It  is  thus  distinguished  from  a  discharge, 
which  relates  to  the  termination  of  the  receivership, 
and  is  asked  and  ordered  for  the  reason  that  because 
of  the  state  of  the  suit  there  is  not  any  longer  any  neces- 
sity for  continuing  the  receiver."^  However,  they  are 
not  always  carefully  and  accurately  used  and  frequently 
the  sense  in  which  they  are  used  can  be  determined  only 
from  the  context. 

1  Pagett  V.  Brooks,  149  Ala.  257.  37  So.  263. 

(  2104  ) 
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It  is  the  purpose  of  this  chapter  to  consider  some  of 
the  general  principles  relating  to  these  changes  affecting 
cither  the  receiver  or  the  property.  We  make  a  distinc- 
tion between  the  receivership,  that  is,  the  status  of  the 
property  involved  in  the  action  as  being  in  custodia  legis, 
and  the  receiver,  that  is,  the  status  of  the  individual  who 
is  appointed  to  serve  as  an  officer  of  the  court  for  the  pur- 
pose of  conserving  the  property  pending  the  action. 

The  projjerty  may  be  released  from  the  court's  control 
by  a  termination  of  the  receivership  either  by  an  order 
vacating  the  receivership  upon  a  discovery  that  the  order 
creating  it  and  appointing  the  receiver  was  void  or 
erroneous,  or  by  an  order  discharging  the  receiver  either 
because  of  some  change  in  the  situation  of  the  parties 
pending  the  action  or  because  of  a  final  distribution  of 
the  property  to  those  entitled  to  it. 

A  removal  of  the  receiver,  that  is,  a  change  in  the  per- 
sonnel of  the  office,  may  occur  pending  the  continuance 
of  the  receivership  and  a  discharge  of  the  receiver  will 
occur  upon  a  termination  of  the  receivership  for  any  of 
the  reasons  above  stated. 

§  783.     Removal  of  the  Receiver. 

The  principle  of  law  that  makes  it  the  peculiar  pre- 
rogative of  the  court  to  which  an  application  for  the 
appointment  of  a  receiver  has  been  addressed  to  select 
the  individual  who  shall  be  appointed,  concedes  also  to 
the  appointing  court  tlie  power  to  remove  a  receiver  and 
appoint  a  substitute  or  successor  at  any  time.^  The 
power  to  remove  is  not,  however,  to  be  exercised  arbi- 
trarily,- but  is  to  be  employed  in  the  interest  of  all  the 

iWehrs    v.     Sullivan,     217     Mo.  dated   S.   Co..   18   Abb.   Pr.   435,   28 

167,    116    S.    W.     1104;     State    v.  How.  Pr.  481. 

Reynolds,    209    Mo.    161,    123    Am.  See,    also,    Union    Trust    Co.    v. 

St.  Rep.  468,  14  Ann.  Cas.  198,  15  Charlotte  General  Electric  Co.,  152 

L.    R.    A.    (N.    S.)    963,    107    S.    W.  Mich.  568,  116  N.  W.  379. 

487;    Siney  v.  New  York  Consoli-  ;;  First  Nat.  Bank  v.  E.  T.  Bar- 
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parties  to  the  action.  The  desirability  or  necessity  for 
a  change  in  the  personnel  of  the  office  may  be  called  to 
the  attention  of  the  court  by  any  interested  party ,^  but 
not  by  one  who  is  not  a  party.^  Notice  of  an  intention  on 
the  part  of  the  court  to  consider  the  matter  of  removing 
the  receiver  should  be  given  to  all  parties  who  have  ap- 
peared in  the  proceedings,^  but  persons  who  may  be 
interested  in  the  property  are  not  entitled  to  such  notice 
unless  they  have  made  themselves  parties.^  If  the  reason 
for  the  removal  is  a  matter  connected  with  the  conduct 
of  the  receiver  and  one  for  which  he  may  be  held  per- 
sonally responsible  and  liable,  he  is  entitled  to  a  hearing 
on  notice.'^  If  the  hearing  is  based  on  a  petition  of  parties 
making  charges  of  wrongful  or  negligent  conduct  on  the 
part  of  the  receiver,  the  court  may  consider  charges  other 
than  those  alleged  in  the  petition  if  the  receiver  consents 
or  is  not  taken  by  surprise,^  but  not  otherwise.*^  Any 
culpability  on  the  part  of  the  receiver  seriously  affect- 
ing his  qualifications,  competency,  or  management  of  the 
property,  is  sufficient  ground  for  removal.^*'    The  power 

num  Wire  &  Iron  Works,  60  Mich.  7  Dougherty    v.    Jones,    37    Ga. 

487,  27  N.  W.  657.  348;    Young  v.   Montgomery  &   E. 

Where  the  appointment  of  two  R.  Co.,  2  Woods  606,  Fed.  Cas.  No. 

receivers    at    the   instance    of  the  18,166;   State  v.  Claypool,  13  Ohio 

litigant  produces   dissensions  and  St.  14;  Flinn  v.  Hanbury,  157  App. 

unnecessary    expenses,    the    court  Div.    207,    141    N.    Y.    Supp.    844 

should   remove  them  and  appoint  (Charges  must  be  specific  and  sub- 

another  person.     Meier  v.  Kansas  stantiated    by    convincing    proof). 

P.  Ry.  Co.,  5  Dill.  476,  Fed.   Cas.  s  Re  Premier  Cycle  Mfg.  Co.,  70 

No.  9395.  Conn.  473,  39  Atl.  800. 

3  State    V.    Superior    Court,    Pa-  » Bruns    v.    Stewart    Mfg.    Co., 

cific    County,    87    Wash.    603,    152  31  Hun  316. 

Pac.  1.  10  Coy  v.  Title  Guarantee  &  T. 

4Hearn   v.    Clare,    131    Ga.    374,  Co.,    157    Fed.    794    (Discovery    of 

62  S.  E.  187.  facts  which  wourd  have  been  suffl- 

5  Attrill  V.  Rockaway  Beach  Im-  cient  to  bar  his  being  selected  in 
prov.  Co.,  25  Hun  (N.  Y.)   509.  the   first   place   if  known   at   that 

6  New   York   &  W.   U.   Tel.   Co.  time). 

V.  Jewett,  115  N.  Y.  166,  21  N.  E.  Where  the  appointment  of  a  re- 

1036;  Hoyt  v.  Continental  Ins.  Co.,      ceiver   was   induced   by   misrepre- 
21  N.  Y.  Week.  Dig.  145.  sentations  to  the  court,  it  may  be 
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of  the  court  to  remove  a  receiver  and  bis  liability  on  bis 
bond  are  sufficient  protection  to  parties  against  wrong- 
doing on  bis  part  and  be  sbould  not  be  enjoined  from 
performing  tbe  duties  of  bis  office  as  long  as  be  retains 


set  aside.  In  re  Veler,  249  Fed. 
633,  161  C.  C,  A.  543  (a  bankruptcy 
case). 

Wood  V.  Oregon  Development 
Co.,  55  Fed.  901  (Strong  hostility 
of  certain  parties  to  original  ap- 
pointee). 

Simpson  v.  McLaughlin,  (Ala.), 
4  Stew.  &  P.  88  (refusal  of  re- 
ceiver to  act). 

Where  a  corporation  was  sol- 
vent at  the  time  of  the  appoint- 
ment of  a  receiver,  the  court 
should  upon  the  election  of  a  new 
board  of  directors  vacate  the  ap- 
pointment of  the  receiver.  Inscho 
v.  Mid-Continent  Development  Co., 
94  Kan.  370,  Ann.  Cas.  1917B,  546, 
146  Pac.  1014. 

Daniel  v.  Citizens'  Mut.  Fire 
Ins.  Co.  of  Jackson,  149  Mich.  626, 
113  N.  W.  17,  14  Detroit  Leg.  N. 
525  (The  fact  that  a  substitute  re- 
ceiver was  appointed  through  the 
procurance  of  an  attorney  for  cer- 
tain creditors  and  that  this  attor- 
ney was  appointed  attorney  for 
the  receiver  is  not  reason  for  re- 
moving him  when  no  fraudulent 
agreement  to  favor  the  creditors 
is  shown). 

The  pendency  of  an  appeal  from 
an  order  appointing  a  substitute 
receiver  does  not  affect  his  right 
to  serve  nor  warrant  the  court  in 
making  an  order  directing  him  to 
turn  over  the  property  and  money 
in  his  hands,  and  he  must  still  be 
allowed  to  retain  possession,  not- 
withstanding the  appeal.  State  v. 
Reynolds,  209  Mo.  161,  123  Am. 
St.  Rep.  468,  14  Am.  Cas.  198,  15 


L.  R.  A.  (N.  S.)  963,  107  S.  W. 
487. 

Attrill  V.  Rockaway  Beach  Imp. 
Co.,  25  Hun  (N.  Y.)  509  (In  an  at- 
tempt to  remove  a  receiver  on 
statutory  grounds  the  provisions 
of  the  statute  must  be  followed 
and  it  must  be  shown  that  the 
statute  is  applicable). 

Guardian  Sav.  Inst.  v.  Bowling 
Green  Sav.  Bank,  65  Barb.  (N.  Y.) 
275   (Disobeying  orders  of  court). 

McArdle  v.  Barney,  50  How.  Pr. 
(N.  Y.)  97  (Prejudice  of  appointee 
against   certain   parties). 

People  V.  Third  Ave.  S.  B.,  50 
How.  Pr.  (N.  Y.)  22  (Former 
wrongfull  conduct  as  employee  of 
applicant). 

Ross  V.  Bridge,  15  Abb.  Pr. 
(N.  Y.)  150,  24  How.  Pr.  163 
(Employment  of  defendant  to  col- 
lect certain  accounts  is  not  suffi- 
cient reason  for  removing  re- 
ceiver). 

Wetter  v.  Schlieper,  7  Abb.  Pr. 
(N.  Y.)  92  (Relationship  to  cer- 
tain parties  not  necessarily  ground 
for   removal). 

Hilliard  v.  Sterlingworth  Ry. 
Supply  Co.,  221  Pa.  503,  70  Atl. 
819  (Lack  of  impartiality  toward 
parties). 

Shackelford's  Adm'r  v.  Shackel- 
ford, 32  Gratt.  (Va.)  481,  510,  514 
(Failure  or  refusal  to  file  proper 
bond). 

McCuUough  V.  Merchants'  L.  & 
T.  Co.,  29  N.  J.  Eq.  217  (Failure  to 
file  bond). 

Corner  v.  Belden,  8  Daly  (N.  Y.) 
257  (Disagreement  auious  joint  re- 
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it.^^  Tlie  power  of  removal  rests  solely-  with  tlie  appoint- 
ing court  and  a  court  that,  in  anciUary  proceedings,  has 
appointed  the  original  receiver  as  an  ancillary  receiver, 
will  not  entertain  a  motion  for  his  removal. ^^ 

A  change  in  the  personnel  of  the  office  maj'  be  created 
through  the  death  or  resignation  of  a  receiver.  The 
receiver  has  not  an  absolute  right  to  resign  at  pleasure. 
Having  assumed  the  obligations  of  the  office  he  may  not 
lay  them  aside  of  his  own  volition  and  will  not  be  permit- 
ted to  do  so  if  such  action  might  result  in  detriment  to 
interested  parties. ^^ 

§  784.    Appointment  of  Successor  on  Vacation,  Resignation  or 
Removal. 

When  a  vacancy  occurs  the  court  may  make  an  ap- 
pointment without  notice,  interested  parties  being  suffi- 
ciently protected  by  their  right  to  present  to  the  court 
any  objection  to  the  appointee.^  It  is  not  proper  for  the 
court  to  fill  a  vacancy  in  the  office  of  receiver  if  at  the 
time  conditions   exist  that  would   require   the  court   to 

ceivers  not  necessarily  ground  for  ii  Williams   v.   Watt   (Tex.   Civ. 

change,  especially  when  they  had  App.),  171  S.  W.  266. 

been  selected  pursuant  to  stipuja-  j.^  Chattanooga  T    R    Co   v    Fel- 

tion  of  parties).  ton,  69  Fed.  273;   Mechanics'  Nat. 

Bank    of    Monroe    v.    Schermer-  ^^^^  ^    Landauer,  68  Wis.  44,  31 

horn,    1    Clarke    Ch.    (N.    Y.)    366  ^^   ^    jgQ.  young  v.  Montgomery. 

(Employment   of   plaintiff's    attor-  etc.,  R.  Co.,  2  Woods  606,  Fed.  Cas. 

ney    is    not    sufficient    reason    for  j^^^^     i8,166;    Galster    v.    Syracuse 

removal).  gay.  Bank,  29  Hun  (N.  Y.)   594. 

Meier  v.  Kansas  P.  R.  Co.,  5 
Dill.  476,  Fed.  Cas.  No.  9395  (Se- 
lection of  one  more  familiar  with 

local  business  conditions).  See    Corner   v.    Belden,    8    Daly 

Clayton  v.  Maclean,  11  L.   T.   2  (N.  Y.)  257. 

(Illiteracy  of  receiver  is  not  suffi-  i  In   re   Graff's   Estate,   86   Neb. 

cient    ground    for    removal    if   not  535,    125    N.    W.    1091;    Nichol    v. 

for  barring  his  original  selection).  Murphy,  145  Mich.  424,  108  N.  W. 

Attrill  V.  Rockaway  Beach  Imp.  704;      Fowler     v.      Jarvis-Conklin 

Co.,  25  Hun   (N.  Y.)    509   (Failure  Mortgage  Co.,  63  Fed.  888;  Taylor 

to  file  reports  required  by  statute,  v.     Easton,     180     Fed.     363,     103 

especially  in  cases  of  banks).  C.  C.  A.  509. 


13  Beers  v.  Chelsea  Bank,  4  Edw. 
Ch.  (N.  Y.)  277. 
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deny  an  original  application  on  the  score  of  lack  of  neces- 
sity for  a  receivership. - 

Changes  in  the  personnel  of  the  office  do  not  affect  the 
jurisdiction  of  the  court  over  the  property.  The  receiv- 
ership itself  is  continuous,  regardless  of  the  personnel 
of  the  receiver.^ 

§785.     Effect   of  Removal   on   Claims   Against  the   Receiver 
Personally. 

Claims  against  the  receiver,  personally  based  upon  his 
conduct  as  such,  mature  upon  the  making  of  an  order 
removing  him  and  discharging  him  from  all  further 
authority  and  responsibility  with  reference  to  the  receiv- 
ership and  the  statutes  of  limitations  as  to  such  claims 
begin  to  run  from  that  date.^ 

2.  Tenniuatlon  of  Receivership  hy  Vacation  of  Order 
Appointing  Receiver. 

§  786.    Vacation    of    Order    of   Appointment   by   Appointing 
Court. 

The  equitable  principles  that  give  a  court  jurisdiction 
to  appoint  a  receiver  in  the  first  place,  give  it  also  the 
power  to  terminate  the  receivership  upon  a  showing 
affecting  the  propriety  of  the  original  action  of  the 
court. ^ 

If  the  original  order  was  for  any  reason  absolutely 
void,  it,  like  any  other  void  judicial  order,  is  of  no  effect, 

2  Ridgely  v.  Abbott  Quicksilver  123  Am.  St.  Rep.  468,  14  Ann.  Cas. 
Min.  Co.,  16  Cal.  App.  773,  117  198,  15  L.  R.  A.  (N.  S.)  963,  107 
Pac.  1036.  S.  W.  487;  Virginia-Carolina  Chem- 

3  Very  v.  Watkins,  23  How.  ical  Co.  v.  Hunter,  84  S.  C.  214. 
(U.  S.)  469,  16  L.  Ed.  522;  Shields  66  S.  E.  177. 

V.  Coleman,  157  U.  S.  168,  178,  39  i  Gephart  v.  Sprigg,  124  Md.  Ill, 

L.     Ed.     660,     15     Sup.     Ct.     570;  91  Atl.  772. 

Knickerbocker   v.    Benes,    195    111.  i  Folsom  y.  Evans,  5  Min.  418; 

434.   63    N.    E.    174;    State   ex    rel.  Taintor  v.  St.  John,  50  Mont.  358, 

Sullivan  v.  Reynolds,  209  Mo.  161,  146   Pac.   939. 
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can  not  be  of  protective  benefit  to  any  one  presuming  to 
act  under  it,  and  may  be  abrogated  at  any  time  by  the 
court  on  its  own  motion  or  on  the  suggestion  of  any 
person.2 

If  a  receivership  is  created  on  an  ex  parte  showing, 
equitable  principles,  and  usually  statutory  provisions, 
require  that  an  early  opportunity  be  given  to  the  parties 
adversely  affected  by  the  appointment  to  appear  and 
move  to  have  it  vacated  if  they  see  fit  to  do  so.^  If  the 
appointment,  however,  is  made  in  the  presence  of  the 
adverse  party  and  he  announces  no  objection  to  nor  dis- 
sent from  the  order,  the  order  is  not  in  reality  an  ex 
parte  one.^ 

Apart  from  revoking  or  entertaining  a  motion  to  re- 
voke the  appointment  under  the  circumstances  above 
mentioned,  the  court  has  power  to  entertain  a  motion  to 


2  Wiencke  v.  Bibby,  15  Cal.  App. 
50,  113  Pac.  876;  Bibby  v.  Dieter, 
15  Cal.  App.  45,  113  Pac.  874;  Vas- 
quez  V.  Metropolitan  Bldg.  Co., 
134  La.  907,  64  So.  827;  Turgeau 
V.  Brady,  24  La.  Ann.  348;  Moe 
V.  Thomas  McNally  Co.,  138  App. 
Dlv.  480,  123  N.  Y.  Supp.  71;  Cin- 
cinnati S.  &  C.  R.  Co.  V.  Sloan,  31 
Ohio  St.  1  (An  order  setting  aside 
an  order  vacating  a  receivership 
may  be  void) ;  State  v.  Superior 
Court,  86  Wash.  584,  150  Pac.  1153. 

The  applicant  may  himself  have 
a  void  order  vacated  and  the  re- 
ceiver's bond  canceled  before  the 
receiver  has  taken  possession. 
Wilhelm  v.  Hayman,  126  N.  Y. 
Supp.  374. 

The  appointment  of  an  improper 
or  unqualified  person  does  not  ren- 
der the  appointment  void  or  make 
him  the  agent  of  the  corporation. 
San  Antonio,  etc.,  R.  Co.  v.  Adams, 
11  Tex.  Civ.  198,  32  S.  W.  733. 

It  is  error  for  a  court  to  insist 


that  the  property  involved  be 
turned  over  to  the  receiver  as  a 
condition  precedent  to  the  hearing 
of  a  motion  to  revoke  a  void  or- 
der. Havemeyer  v.  Superior 
Court,  84  Cal.  327,  18  Am.  St.  Rep. 
192,  10   L.   R.  A.  627,  24   Pac.   121. 

3  St.  Louis,  K.  &  S.  Ry.  Co.  v. 
Wear,  135  Mo.  230,  33  L.  R.  A.  341, 
36  S.  W.  357,  658. 

An  extension  of  the  receiver- 
ship by  way  of  appointing  the 
original  receiver  to  be  also  re- 
ceiver in  foreclosure  proceedings 
under  a  mortgage  does  not  have 
the  effect  of  vacating  the  original 
appointment.  Pennsylvania  Steel 
Co.  V.  New  York  City  Ry.  Co. 
(C.  C.  A.),  225  Fed.  734. 

4  Gray  v.  Oughton,  146  Ind.  285, 
45  N.  E.  191;  Merchants'  &  M. 
Bank  v.  Griffith,  10  Paige  (N.  Y.) 
519  (Appointment  without  knowl- 
edge of  party,  though  he  was  in 
court  at  time,  held  equivalent  to 
ex  parte  appointment). 
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revoke  the  appointment  on  the  score  of  technical  defects 
in  the  procedure  or  the  pleadings,  not  going  to  the  juris- 
diction of  the  court;  or  on  the  score  of  improvidence  or 
inadvertence  in  the  making  of  the  order  as  shown  by  con- 
siderations concerning  the  facts  of  the  case,  not  going, 
however,  to  the  actual  merits  of  the  right  of  the  appli- 
cant to  have  a  receivership  created.^ 


5  Sage  V  Memphis  &  L.  R.  R. 
Co.,  125  U.   S.  361,  31   L.   Ed.  694, 

8  Sup.  Ct.  887  (Collusive  appoint- 
ment) ;  Bassett  v.  Bickford  Bros. 
Co.,  232  Fed.  895  (Appointment  of 
corporation  receiver  on  unauthor- 
ized consent  of  its  president  may 
be  vacated) ;  Walters  v.  Anglo-A. 
Mortg.  &  T.  Co.,  50  Fed.  316  (Col- 
lusion and  unauthorized  consent 
of  president) ;  May  v.  Printup,  59 
Ga.  128  (Appointment  obtained  by 
collusion  may  be  vacated) ;  Crav/- 
ford  V.  Ross,  39  Ga.  44  (Improvi- 
dent appointment) ;  Taintor  v.  St. 
John,  50  Mont.  358,  146  Pac.  939; 
Wilson  v.  Barney,  5  Hun  (N.  Y.) 
257  (Collusive  appointment) ; 
State  V.  Phoenix  Bank,  33  N.  Y. 

9  (Collusive  appointment) ;  Bal- 
four-Guthrie Inv.  Co.  V.  Geiger,  20 
Wash.  579,  56  Pac.  370;  Allen  v. 
Dallas  &  W.  R.  Co.,  3  Woods  316, 
Fed.  Cas.  No.  221  (Appointment 
improvident  under  the  facts) ;  San- 
ders V.  Christie,  1  Grant  Ch. 
(Ont.)   137. 

Stockholders  of  a  corporation 
were  denied  the  revocation  of  an 
order  appointing  a  receiver  of  a 
corporation  when  it  appeared  that 
the  directors  were  opposed  to  such 
action  in  Fifth  National  Bank  v. 
Pittsburgh  &  C.  S.  R.  Co.,  1  Fed. 
190. 

If  the  sole  ground  of  the  motion 
is  the  filing  of  defective  bonds  by 


the  plaintiff  on  the  receiver  the 
filing  of  new  and  correct  under- 
takings before  the  hearing  will 
justify  a  denial  of  the  motion  and 
validate  the  appointment  at  least 
from  the  time  of  the  filing  of  the 
new  undertakings.  Title  Ins.  & 
Trust  Co.  V.  California  Develop- 
ment Co.,  171  Cal.  227,  152  Pac. 
564. 

Denial  of  a  motion  to  vacate  an 
order  appointing  a  receiver  is  not 
a  ruling  on  the  merits  of  the  ap- 
plicant's right  to  have  a  receiver 
appointed.  Lyon  v.  United  States 
Fidelity  &  G.  Co.,  48  Mont.  591, 
Am.  Cas.  1915D,  1036,  140  Pac.  86. 

The  appointment  of  a  receiver 
of  a  corporation  will  be  vacated, 
when  made  on  the  unauthorize"! 
answer  and  confession  of  the  pres- 
ident of  the  corporation.  Vasquez 
V.  Metropolitan  Bldg.  Co.,  134  La. 
907,   64    So.   827. 

In  re  Reisenberg  (In  Metropoli- 
tan Railway  Receivership),  208 
U.  S.  90,  52  L.  Ed.  403,  28  Sup.  Ct. 
219,  the  court  said: 

"We  have  no  doubt,  if  unneces- 
sary delays  shall  take  place,  the 
court  would  listen  to  an  applica- 
tion by  any  creditor,  upon  due 
notice  to  the  receivers,  for  orders 
requiring  the  closing  of  the  trust 
as  soon  as  might  be  reasonably 
])roper,  or  else  vacating  the  orders 
appointing  the  receivers." 
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The  creation  of  a  receivership  is  the  act  of  the  court 
and  not  of  the  individual  judge  and  a  judge  of  a  court 
may  revoke  an  order  previously  made  by  another  judge 
of  the  same  court."  An  application  for  the  revocation 
of  an  order  appointing  a  receiver  on  other  than  purely 
jurisdictional  grounds,  may  be  made  only  by  a  party  to 
the  action.'  The  hearing  should  be  based  upon  condi- 
tions as  they  existed  at  the  time  of  the  appointment  and 
not  upon  a  situation  brought  about  by  the  existence  of 
the  receivership  itself ;  the  fact  that  creditors  have  inter- 
vened solely  for  the  purpose  of  proving  claims  against 
the  estate,  especially  when  they  are  unsecured  creditors 
with  little  chance  of  obtaining  any  dividends,  is  imma- 
terial.- The  defendant  has  no  absolute  right  to  have  the 
appointment  revoked  simply  for  the  purpose  of  giving 
him  an  opportunity  to  offer  defenses  that  he  failed  to 
proffer  on  the  original  hearing.^  The  receiver,  as  such, 
is  not  interested  in  the  question  as  to  whether  or  not  the 
receivership  should  be  continued  and  is  not  entitled  to  be 
heard  on  a  motion  to  have  the  appointment  vacated. ^*^ 

6  Taintor  v.  St.  John,  50  Mont.  lo  L'Engle  v.  Florida  C.  R.  Co., 
358,  146  Pac.  939;  Lippincott  v.  14  Fla.  266;  Howard  v.  Lowell 
Westray,  6  N.   Y.  Civ.  Proc.  Rep.      Mach.  Co.,  75  Ga.  325. 

74.  In  re  Colvin's  Estate,  3  Md.  Ch. 

7  Wright  V.  Weisel,  19  App.  Div.  278,  302,  the  chancellor  says:  "But 
630,  46  N.  Y.  Supp.  483;  Jacobson  what  is  it  to  him  (the  receiver) 
V.  Landolt,  73  Wis.  142,  9  Am.  St.  what  the  court  does  with  the  prop- 
Rep.  767,  40  N.  W.  636.  erty,    provided    he    is    discharged 

s  Burton  v.  Pepper,  116  Miss.  139,  fi'om  his  responsibility  as  receiver, 

76  So.  762.  and    that    he    would    be    so    dis- 

The  denial   of  a   motion   to  set  charged   by  obeying  the  order  of 

aside  an  original  order  appointing  court  can  not  be  questioned.    It  is, 

a  receiver  after  a  hearing  had  on  moreover,    conceded    that    the    re- 

an  amendment  to  the  petition  al-  ceiver  has  no  rights  himself,  and 

leging  new  facts  was,  in  effect,  a  of  course  can  not  appeal  or  inter- 

reappointment     of     the     receiver.  fere  in  any  way  in  the  conduct  of 

Southwell  V.  Church,  51  Tex.  Civ.  the   cause,  unless  he  can  be  con- 

App.  547,  111  S.  W.  969.  sidered   as   representing   those   at 

9  Department  Store  Co.  v.  Gauss-  whose  instance  he  was  appointed. 

L,angenberg  Hat  Co.,  17  N.  M.  112,  But  to  view  him  in  that  light  would 

125  Pac.  614.  ^^  to  give  him  a  character  incou- 


REMOVAL    AXD    DISCHARGE    OF    RECEIVER.  2113 

A  motion  to  vacate  a  receivership  is  au  intervention  in 
effect ;  it  is  not  a  collateral  issue  but  strikes  at  the  foun- 
dation of  the  proceeding  in  its  challenge  of  the  right  of 
the  court  to  proceed  with  the  administration  of  the  prop- 
erty in  its  hands.  One  who  makes  such  a  motion  is  bound 
by  an  order  denying  the  motion  and  can  not  thereafter 
collaterally  attack  any  orders  made  in  the  course  of  the 
receivership  proceeding. ^^ 

§  787.     Termination  by  a  Court  Other  Than  the  Appointing 
Court. 

An  order  vacating  a  receivership  may  be  made  by  an 
appellate  court  on  an  appeal  from  the  order  appointing 
the  receiver.  If  the  appellate  court  concludes  that  the 
appointment  was  wrongfully  made  because  of  an  insuffi- 
cient showing  as  to  the  probability  of  the  applicant's  pre- 
vailing in  the  action  or  as  to  the  necessity  of  protecting 
the  property  against  loss,  removal,  or  injury  pending  the 
litigation,  or  as  to  any  other  fact  upon  which  the  pro- 
priety of  such  an  appointment  depends,  that  court  may 
issue  a  mandatory  order  directing  the  revocation  of  the 
appointment.^ 

sistent  with  the  nature  of  his  of-  ing  a  right  of  the  parties  or  the 
fice  as  defined  by  Chancellor  disposition  of  the  proijerty  in  his 
Bland.  How  can  he  be  the  oflicer  hands;  that  he  can  not  in  any 
of  the  court  and  the  hand  of  the  sense  or  to  any  extent  be  regarded 
court,  and  at  the  same  time  the  as  the  representative  of  any  one 
representative  of  the  interests  of  or  more  of  the  parties  to  the  cause, 
certain  of  the  parties  to  the  cause?  and  that  he  must  retire  from  of- 
The  court  must  act  by  its  officers  fice  and  give  up  the  property  com- 
and  agents,  and  tlaere  is  as  much  mitted  to  his  custody  whenever  re- 
propriety  in  calling  the  court  the  quired  so  to  do  by  the  court." 
representative  of  any  of  the  parties  it  Guaranty  State  Bank,  etc., 
to  the  cause  as  its  agents  and  olR-  Co.  v.  Tliompson  (Tex.  Civ.  App.), 
cers    who    derive    their    authority  195  S.  W.  960. 

from  the  court  and  are  removable  i  New    Albany    Waterworks    v. 

at  its  discretion     .     .     .     We  hold  Louisville   Banking   Co.,    122   Fed. 

it,   therefore,   to   be   too  clear  for  776,  58  C.  C.  A.  576;  Ogden  City  v. 

doubt  that  a  receiver  has  no  right  Bear  Lake,  etc.,  Irr.  Co.,  16  Utah 

to  intermeddle  in  questions  affect-  440,  41  L.  R.  A.  305,  52  Pac.  697. 
II  Rec— 133 
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In  case  of  an  order  appointing  a  receiver  made  tlirougli 
the  assumption  of  an  excess  of  jurisdiction  on  the  part  of 
the  appointing  court,  prohibition  is  an  available  remedy. 
A  court  having  the  requisite  jurisdiction  to  do  so  may, 
on  a  proper  showing,  issue  a  prohibitory  writ,  operating 
directly  upon  the  appointing  court  and  indirectly  upon 
the  receiver,  and  having  the  effect  of  terminating  the 
receivership.  As  in  any  other  case,  the  wn^it  can  issue 
only  on  a  showing  that  the  appointing  court  has  exceeded 
its  jurisdiction  and  can  not  be  based  upon  a  supposed 
erroneous  conclusion  from  facts  or  any  similar  matter.^ 

§788.     Loss  of  Right  to  Move  for  Vacation  on  Account  of 
Laches. 

Like  any  other  equitable  right,  the  right  of  an  inter- 
ested party  to  seek  the  revocation  of  an  order  appointing 
a  receiver  by  motion  or  petition  to  the  receivership  court 
may  be  lost  by  delay  in  seeking  the  remedy.  The  appli- 
cation must  be  promptly  made  taking  in  consideration 
the  circumstances  of  the  case.^  A  party  may  be  barred 
from  objecting  to  the  continuance  of  the  receivership 
through  acquiescence  in  or  accepting  benefits  from  the 
proceedings.-  But,  even  if  not  so  barred,  he  can  not  sit 
idly  by  while  changes  are  occurring  and  creating  such  a 
situation  with  reference  to  the  rights  of  others  that  the 
status  quo  could  not  equitably  be  restored  if  the  receiver- 
ship should  be  withdrawn.    The  administration  of  prop- 

2  First   National   Bank   v.   Supe-  as  to  the  jurisdiction  of  the  court 

rior  Court,   12   Cal.  App.   335,   107  to    make    the    appointment    being 

Pac.  322;    Havemeyer  v.  Superior  then    a    moot    question.      Kato    v. 

Court,  84  Cal.  327,  18  Am.  St.  Rep.  Busick,  174  Cal.  118,  162  Pac.  108. 

192,   10   L.   R.  A.  627,  24   Pac.   121.  i  Palen    v.    Bushnell,    13    N.    Y. 

Prohibition  against  the  continu-  Supp.   785. 

ance  of  a  receiver  will  not  lie  after  -  Dickerson      v.      Cass      County 

the    receiver    has    performed    his  Bank,  95  Iowa  392,  64  N.  W.  395; 

functions,    turned    over    the    prop-  Battershall  v.  Davis,  31  Barb.   (N. 

erty  pursuant  to  an  order  of  court,  Y.)    323;    Lauraine    v.    First    Nat. 

and  been  discharged,  the  question  Bank  (Tex.  Civ.),  204  S.  W.  1022. 
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erty  riglits  through  a  receiver  is  a  drastic  disturbance  of 
the  ordinary  methods  of  disposing  of  them  and  whether 
or  not  such  a  policy  should  be  pursued  should  be  decided 
promptl}^  •  This  equitable  rule  has  been  held  to  be  re- 
flected in  statutes  providing  for  a  prompt  appeal  from 
an  order  appointing  a  receiver  and  for  an  early  disposal 
of  the  appeal.  In  a  Texas  case^  this  view  of  the  matter 
was  expressed  as  follows,  by  Chief  Justice  Pleasants: 
"If  an  appellate  court  should  revise  a  judgment  of  a 
trial  court  overruling  a  motion  to  vacate  an  order  ap- 
pointing a  receiver  made  long  after  the  receiver  was  ap- 
pointed and  based  upon  objections  which  should  have 
been  made  at  the  time  the  appointment  was  made,  and 
which  do  not  affect  the  jurisdiction  of  the  court  or  render 
the  order  granting  the  receivership  void,  such  ruling- 
would,  in  effect,  abrogate  the  statute  which  provides  that 
an  appeal  from  an  interlocutory  order  appointing  a  re- 
ceiver shall  be  taken  within  twenty  days  after  the  order 
is  entered  of  record.  It  is  clear  that  if  a  motion  to  vacate 
an  order  appointing  a  receiver  upon  the  ground  that 
error  was  committed  in  the  proceedings  when  the  error 
complained  of  is  not  such  as  to  render  the  proceedings 
void,  can  be  entertained  at  any  time,  the  order  appoint- 
ing a  receiver  would  never  become  final  and  the  statute 
which  only  gives  twenty  days  in  which  to  appeal  from 
such  an  order  would  be  rendered  nugatory  and  idle." 

Even  a  writ  of  prohibition,  which,  as  above  stated  is 
based  on  matters  relating  to  the  jurisdiction  of  the  court 

3  Lorraine    v.    First    Nat.    Bank      it  yet  remains  that  the  court  had 
(Tex.  Civ.),  204  S.  W.  1022.  the  power  to  appoint  the  receiver: 

In   Painter  v.   Painter,   138   Cal.      ^°^^  ^''-  P''"^'  ^^^-  ^^^-     "  ^'^ 

administration    has    been    undulv 


231,   94   Am.   St.    Rep.   47,   71   Pac. 
90,  the  court  said:      "It  is  urged 


prolonged  or  he  has  been  unfaith- 
ful to  his  trust,  defendants  have 
that  the  receiver  has  taken  an  ^ad  a  remedy  by  applying  for  his 
unreasonable  time  in  which  to  discharge,  and  they  could  have 
settle  the  affairs  of  the  partner-  opposed  the  appointment  in  the 
ship.     All  this  may  be  true,  and      first  instance." 
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against  wliicli  it  is  directed,  may  be  denied  on  the  ground 
that  tlie  applicant  has  been  dilatory  in  pursuing  his 
remedy.  In  a  California  case/  the  suit  in  which  the  re- 
ceivers were  appointed  was  an  action  at  law.  for  the  re- 
covery for  merchandise  sold  and  money  loaned  but  asking 
for  the  appointment  of  a  receiver  on  the  ground  that  the 
defendant  owed  large  amounts  and  that  there  was  no 
immediate  market  for  the  lumber  owned  by  the  defendant 
at  a  fair  price  and  that  labor  liens  would  be  filed  if  such 
claims  were  not  paid  and  a  multiplicity  of  suits  would 
arise  which  would  waste  the  property  of  the  defendants 
who  were  doing  business  as  a  copartnership.  Substan- 
tially all  of  the  creditors  had  consented  to  the  appoint- 
ment. A  creditor  who  had  not  joined  in  the  application 
but  who  had  knowledge  of  the  order  shortly  after  it  w^as 
made  filed  a  petition  for  a  writ  of  prohibition.  The  appel- 
late court  stated  that  the  statute  did  not  authorize  such  an 
appointment  but  did  not  regard  the  appointment  as  void, 
but  regarded  the  writ  in  the  nature  of  an  application  for 
the  revocation  of  the  appointment,  the  court  through 
Presiding  Justice  Chipman  saying : 

"If  the  question  had  properly  come  to  us  at  the  in- 
ception of  the  proceedings,  we  should  have  felt  compelled 
to  hold  the  appointment  unauthorized.  But  there  is 
something  more  to  the  case  as  it  now  stands  than  the 
naked  question  of  power  to  make  the  appointment  orig- 
inally. The  question  now  is,  must  we,  under  the  circum- 
stances disclosed,  order  a  revocation  of  the  appointment 
regardless  of  the  probable  disastrous  consequences  to  all 
of  the  other  creditors,  that  petitioner  may  be  preferred 
to  them  and  made  secure  against  possible  loss  I  Must  we 
wholly  ignore  what  has  happened  since  the  appointment 
seriously  to  affect  the  relation  of  the  creditors  generally 
to  the  property  of  Shadboldt  &  Morse!    Plaintiff  insists 

•JFirst  Nat.  Bank  v.  Superior  Court,  12  Cal.  App.  335,  107  Pac.  322. 
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that  the  matters  to  which  we  are  about  to  call  attention 
are  immaterial  and  in  no  wise  affect  the  question  of  jur- 
isdiction. But  they  obtrude  themselves  upon  our  consid- 
eration not  as  atfecting  that  question,  but  as  to  wiiether 
we  should  accord  the  relief  sought — whether  plaintiff  is 
in  a  position  to  demand  the  writ  as  a  matter  of  right.  It 
appears  that  plaintiff  had  knowledge  of  the  appointment 
of  the  receivers  soon  after  the  order  was  made.  For 
nearly  a  year  it  made  no  objection  to  the  appointment 
and  took  no  steps  to  call  in  question  either  its  legality 
or  expediency.  With  knowledge  of  {he  appointment  and 
of  the  powers  thereby  conferred  it  must  be  charged  with 
knowledge  of  the  acts  and  proceedings  of  the  receivers, 
and,  having  failed  to  oppose  or  in  any  way  obstruct  their 
action,  as  such,  we  must  presume  consent  to  and  acquies- 
cence therein.  Plaintiff,  in  its  brief,  says  that  it  does  not 
challenge  the  good  faith  or  good  conduct  of  the  receivers, 
nor  their  management  nor  business  ability.  'The  fact,' 
says  plaintiff,  'that  the  lumber  can  not  be  sold  now  with- 
out being  sold  at  a  loss  in  order  to  satisfy  petitioner's 
execution,  does  not  furnish  light,  but  only  levity,  upon 
the  question,  and  the  only  question  in  this  proceeding 
involved,  i.  e.,  the  jurisdiction  of  the  superior  court  of 
Lassen  County  to  appoint  the  receivers. '  Plaintiff  seems 
to  be  obsessed  with  the  thought  that  where  a  receiver 
has  been  appointed  in  an  action  at  law,  no  state  of  cir- 
cumstances whatever  to  w^hich  it  has  itself  contributed, 
can  ever  make  prohibition  the  remedy  to  nullify  the  ap- 
pointment— other  than  a  writ  of  right,  granted  ex  dehito 
justitiae,  leaving  no  discretion  with  the  court.  Under 
circumstances  where  irreparable  injury  is  resulting  from 
the  unauthorized  appointment  of  a  receiver  and  the  in- 
jury is  a  continuing  one,  and  there  is  no  plain,  speedy,  or 
adequate  remedy  at  law,  and  the  writ  is  sought  season- 
ably, the  court  should  not  regard  itself  clothed  with  dis- 
cretion, but  should  treat  prohibition  as  a  writ  of  right. 
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Sucli  was  tlie  case  of  Havermeyer  v.  Superior  Court, 
84  Cal  327  (18  Am.  St.  Eep.  192,  24  Pac.  121),  where  the 
appointment  was  stoutly  resisted  before  it  was  made  and 
its  annulment  was  sought  immediately  after  it  issued. 
In  the  case  giving  rise  to  the  writ  the  receiver  was  not 
ai)pointed  so  much  for  the  purpose  of  management  and 
control  of  the  defendant's  property  and  to  preserve  it 
for  the  stockholders  and  creditors  as  it  was,  avowedly, 
by  way  of  punishment  and  to  so  scatter  and  dissipate  the 
property  as  to  make  its  further  operation  as  a  sugar 
refinery  impossible.  In  speaking  of  the  writ  of  prohibi- 
tion as  an  appropriate  remedy  for  the  removal  of  a 
receiver  appointed  by  a  void  order,  when  the  writ  is 
directed  to  the  court  appointing  him,  the  court  said  in  the 
Havemeyer  case:  'If  its  action  is  not  completed  and 
ended,  its  further  proceedings  may  be  stayed,  and  if 
necessary  for  the  purpose  of  affording  complete  and  ade- 
quate relief,  what  has  been  done  will  be  undone.'  Such 
is  not  the  case  here,  for  there  is  no  showing  made  that  it 
is  'necessary  for  the  purpose  of  affording  complete  and 
adequate  relief  that  the  acts  done  should  be  undone. 
The  receivers  in  the  case  here  were  appointed,  admit- 
tedly, for  the  very  opposite  purpose  avowed  in  the  Have- 
meyer case,  and,  concededly  have  faithfully  managed  the 
debtors'  property.  For  nearly  a  year,  without  question 
from  plaintiff  or  any  other  creditor  they  have  conducted 
the  debtor's  business  of  manufacturing  and  selling  lum- 
ber to  the  best  advantage  for  the  creditors;  they  have 
paid  numerous  preferred  labor  claims;  collected  out- 
standing accounts  due  the  debtors ;  sold  lumber,  paid  ex- 
penses, and  have  the  business  now  about  closed  up,  with 
lumber  piled  at  the  railroad  track  (the  Western  Pacific) 
ready  for  shipment  to  market  as  soon  as  traffic  on  that 
road  opens,  sufficient,  as  respondent  shows,  to  pay  nearly 
if  not  quite  all  creditors  in  full.  Plaintiff  avers  that 
the  property  exceeds  the  debts  by  over  $3,000.    To  annul 
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and  declare  void  the  receivership,  after  this  lapse  of 
time  of  unquestioned  administration,  upon  the  theory, 
now  urged  by  plaintiff,  that  it  has  no  validity,  and  that 
all  acts  done  under  it  are  void,  for  the  sole  purpose  of 
enabling  plaintiff  by  its  execution  to  take  possession  of 
and  sell  the  remaining  property  at  a  time  and  under  con- 
ditions which  would  in  all  probability  lead  to  a  sacrifice 
of  much  of  its  real  value,  we  think  would  be  unconscion- 
able. Furthermore  it  is  not  to  be  supposed  that  the 
other  creditors  would  sit  idly  by  and  witness  the  success- 
ful conclusion  of  plaintitf 's  efforts,  should  the  writ  issue, 
but  would  at  once  resort  to  the  bankrupt  court  which 
would  be  followed  by  a  receivership  not  more  promising 
than  the  one  now  in  operation.  Inevitably,  litigation 
would  ensue  growing  out  of  alleged  illegal  acts  of  the 
receivers  and  the  wreck  of  the  debtors'  assets  may  well 
be  conceived  as  the  ultimate  outcome.  The  writ  of  pro- 
hibition is  classed  among  legal  remedies,  but  there  are 
points  of  similarity  between  the  remedy  thus  afforded 
and  the  remedy  of  courts  of  equity  by  injunction  against 
proceedings  at  law.  Being  an  extraordinary  remedy,  the 
writ  should  not  be  made  the  instrument  of  injustice  or 
oppression  or  reckless  waste  of  property  which  it  is  its 
office  to  conserve  and  protect.  Whether  or  not  plaintiff's 
acquiescence  and  long  delay  in  challenging  the  validity 
of  the  appointment  and  the  proceedings  under  it  amount 
to  a  technical  estoppel  of  which  the  creditors  may  avail 
themselves,  we  think  the  facts  justify  us  in  refusing  aid 
through  the  extraordinary  remedy  of  prohibition. ' ' 

§  789.     Effect  of  the  Order  Vacating  the  Receivership  as  a 
Discharge  of  the  Receiver. 

An  order  revoking  the  appointment  of  a  receiver  neces- 
sarily discharges  the  property  from  the  control  of  the 
court  and  the  receiver  from  any  further  authority  over 
it.    The  situation  at  the  time  may  require  an  order  spe- 
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cifically  directing  to  whom  the  property  is  to  be  restored^ 
and  an  order  specifically  discharging  the  receiver  from 
further  responsibility.  If  the  latter  is  necessary  it  will 
be  made  upon  a  presentation  by  the  receiver  of  a  final 
account  and  hearing  thereon  as  would  be  done  in  case  of 
a  discharge  made  upon  a  final  judgment  on  the  merits 
and  distribution  of  the  property  in  accordance  with  such 
judgment.^ 


3.  Termination  of  the  Receivership  as  to  the  Property 
Otherwise  Thau  hy  Order  of  Vacation. 

§  790.     General  Rule  as  to  Duration  of  the  Receivership. 

When  a  receivership  has  been  properly  ordered,  it 
ordinarily  continues  until  a  final  judgment  is  made  and 
the  property  is  distributed  in  accordance  with  such  judg- 
ment.^ Such  a  final  judgment  and  distribution  neces- 
sarily terminates  the  control  of  the  court  over  the  prop- 
erty.-    It  may  happen  that  there  will  be  from  time  to 


1  Bellamy  v.  Washita  Valley 
Telephone  Co.,  25  Okla.  792,  108 
Pac.   389. 

2  Wiencke  v.  Bibby,  15  Cal.  App. 
50,  113  Pac.  876. 

1  Where  the  order  appointing 
the  receiver  does  not  in  express 
terms  fix  the  duration  of  the  re- 
ceivership, it  will  continue  during 
the  pendency  of  the  receivership 
unless  the  receiver  be  discharged 
before  that  time.  Weems  v.  Lath- 
rop,  42  Tex.  207. 

For  a  discussion  of  the  duration 
of  a  corporation  receivership,  see 
§  309  ante. 

2  Coburn  v.  Ames,  57  Cal.  201. 
Wiencke  v.  Bibby,  15  Cal.  App. 

50,  113  Pac.  876;  Conquest  v.  Na- 
tional Bank,  97  Ga.  500,  25  S.  E. 
343;  Warren  v.  Bunch  (Caswell  v. 
Bunch),   80  Ga.   124,  7   S.  E.  270; 


Bogardus  v.  Moses,  181  111.  554, 
54  N.  E.  984,  affirming  78  111.  App. 
223;  Moyer  v.  Badger  Lumber  Co., 
10  Kan.  App.  142,  62  Pac.  434. 

An  interlocutory  order  appoint- 
ing a  receiver  is  superseded  by  the 
entry  of  judgment  in  the  case. 
Brewster  v.  F.  G.  Brewster  Co., 
145  App.  Div.  812,  130  N.  Y.  Supp. 
654. 

An  assignment  to  a  receiver  is 
in  the  nature  of  a  mortgage,  and 
falls  as  soon  as  the  object  of  the 
suit  is  accomplished  and  no  re- 
assignment is  necessary.  Ander- 
son V.  Treadwell,  1  Edm.  Sel.  Cas. 
201. 

By  an  assignment  directed  by 
the  court  the  legal  title  passes  in- 
dependent of  the  appointment. 
Weller  v.  J.  B.  Pace  Tobacco  Co., 
2  N.  Y.  Supp.  292. 
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time,  in  the  course  of  the  proceedings,  releases  of  por- 
tions of  the  property.^  An  order  vacating  an  order  of 
partial  release  must  take  due  account  of  any  rights  that 
have  intervened  pending  the  release.^  However,  the 
propei'ty  may  pass  from  under  the  receivership,  in  other 
ways,  before  a  final  adjudication  on  the  merits. 

§  791.    Release  of  Receivership  Property  by  Bond  Furnished 
by  Defendant. 

A  court  has  inherent  powers  to  impose  conditions  upon 
the  appointment  of  a  receiver,^  and  w^e  have  seen  that  it 
may  deny  the  appointment  upon  condition  that  the  de- 
fendant furnish  a  bond  that  will  give  to  the  applicant 
protection  substantially  equivalent  to  that  that  would  be 
afforded  by  placing  the  property  in  possession  of  the 
court  through  a  receiver.-  So,  on  proper  conditions,  the 
court  may  supersede  the  receivership,^  and  release  the 
property  upon  the  defendant's  giving  a  bond  that  will 
secure  to  the  adverse  party  the  benefits  of  any  judgment 
rendered  in  his  favor. ^ 

The    payment   of   the   judgment  from    operation    of   an    injunction 

on  which  supplementary  proceed-  issued  at  time  of  appointment  of 

ings  are  based  renders  the  further  receiver.)     Ponsonby  v.  Ponsonby, 

acts  of  the  receiver  as  such  null  1  Hogan  321. 

and  void.     Righton  v.  Pruden,  73  4  Pulver  v.  Commercial  Security 

N.  C.  61.  Co.   (Segerstrom  Piano  Mfg.  Co.), 

See,  however.  Crook  v.  Findley,  135  Minn.  286,  160  N.  W.  781. 
60    How.    Pr.    (N.    Y.)    375,    as    to  i  Twin   City   Power  Co.   v.   Bar- 
continuance   of  receivership   after  rett,  126  Fed.  302,  61  C.  C.  A.  288. 
payment  of  the  judgment  for  pay-  -  See  section  15,  ante, 
ment  of  expenses  of  receiver.  3  Lowe  v.  Riley,  57  Neb.  252,  77 

In  general  connection  with  this  N.  W.  758;   McCarthy  v.  Peake,  9 

section,  see  section  14,  ante.  Abb.  Pr.  (N.  Y.)  164. 

■>  Commercial  Nat.  Bank  of  Salt  ■»  Twin  City  Power  Co.  v.  Bar- 
Lake  City  V.  Page  &  Brinton,  45  rett,  126  Fed.  302,  61  C.  C.  A.  288; 
Utah  14,  142  Pac.  709.  (Release  of  State  Journal  Co.  v.  Common- 
part   of   the    property    removes    it  wealth  Co.,  43  Kan.  93,  22  Pac.  982. 
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§  792.     Return  of  Property  to  the  Owner  as  a  Termination. 

It  frequently  happens  that  changes  occur,  in  the  course 
of  the  litigation,  in  the  situation  of  the  parties  that  pro- 
duce a  condition  rendering  the  continuance  of  the  receiv- 
ership unnecessary  or  inadvisable  and  warranting  the 
return  of  the  property  to  the  control  and  management  of 
those  from  whom  it  was  originally  taken. ^  As  to  the 
right  of  the  owner  to  have  such  a  return  of  the  property 
ordered  it  may  be  said  that  the  matter  is  one  entirely 
within  the  discretion  of  the  receivership  court.-  Con- 
cerning this  point  it  has  been  said  :^ 

*'It  is  furthermore  essentially  true  that  when  a  court 
of  equity  in  a  cause  of  which  it  has  jurisdiction  takes 
possession  of  property  through  a  receiver,  the  property 
is  withdrawn  from  the  jurisdiction  of  all  other  courts ; 
and  so  long  as  its  jurisdiction  of  the  cause  subsists,  the 
court  has  the  power,  whether  rightfully  or  wrongfully 
exercised,  to  continue  the  receivership.  The  power  of 
the  court  to  appoint  the  receiver  proceeds  from  its  jur- 
isdiction of  the  cause  and  is  an  element  of  it.  Jurisdic- 
tion of  the  property  lawfully  acquired  may  be  main- 
tained and  exerted  as  a  means  of  aiding  and  completing 
the  exercise  of  its  jurisdiction  over  the  cause  and  giving 
effect  to  its  judgment  upon  the  rights  involved.  While 
the  jurisdiction  of  the  cause  continues,  therefore,  the 
power  of  the  court  in  respect  to  the  receivership  alike 
continues.  Whether  the  receivership  should  be  con- 
tinued is  to  be  governed  by  the  necessities  of  the  case  as 
related  to  the  rights  of  the  parties.    But  so  long  as  the 

1  Re  Long  Branch  &  Sea  Shore  raine  v.  First  Nat.  Bank  (Tex.  Civ. 
R.  Co.,  24  N.  J.  Eq.  398.  App.),  204  S.  W.  1022;  Lauraine  v. 

2  Milwaukee  &  M.  R.  Co.  v.  Ashe  (Tex.),  191  S.  W.  563;  Re 
Soutter,  69  U.  S.  510,  17  L.  Ed.  900;  Albert  Average  Assur.  Assn.,  L.  R. 
Ex   parte   Hood,    107   Ala.   520,   18  5  Ch.  App.   597. 

So.     176;     Fairbank     v.     Superior  3  Lauraine  v.  Ashe    (Tex.),   191 

Court  of  San  Joaquin  County,  34       S.  W.  563. 
Cal.  App.    66,   1S6   Pac.   864;    Lau- 
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court  maintains  its  jurisdiction  of  the  cause,  that  is  a 
question  of  judicial  discretion.  It  is  not  one  of  judicial 
power.  The  exercise  of  judicial  discretion  is,  of  course, 
not  subject  to  control  by  mandamus." 

In  determining  the  propriety  of  ordering  such  a  release 
of  the  property,  the  rights  and  interests  of  all  of  the 
parties  are  to  be  considered,  the  owner  having  no  abso- 
lute right  as  against  other  parties.*  The  release  will  not 
be  ordered  if  the  reasons  for  originally  appointing  the 
receiver  have  not  substantially  disappeared  and  it  is  not 
shown  that  the  objects  of  the  receivership  will  be  attained 
through  the  private  management  of  the  property.^  Even 
if  the  reason  for  the  appointment  no  longer  exists,  the 
receivership  will  not  be  discontinued  if  transactions  initi- 
ated thereunder  require  the  services  of  the  receiver  for 
their  proper  consummation.'^ 


4  Lauraine  v.  Ashe  (Tex.),  191 
S.  W.  563;  Bainbrigge  v.  Blair,  3 
Beav.  423;  Largan  v.  Bowen,  1 
Sch.  &  Lef.  296;  Murrough  v. 
Trench,  2  Moll.  497.  Cf.  Re  Asso- 
ciation of  Land  Financiers,  L.  R. 
10   Ch.    Div.    269. 

In  Fifth  Nat.  Bank  v.  Pittsburgh 
&  C.  S.  R.  Co.,  1  Fed.  190  (the 
opinion  of  the  managing  directors 
of  a  corporation  is  of  more  weight 
than    that    of    stockholders). 

The  court  can  not  be  compelled 
by  mandamus  proceedings  to  dis- 
charge a  receiver  where  the  ques- 
tion of  whether  he  should  be  dis- 
charged is  a  matter  of  discretion. 
Fairbank  v.  Superior  Court,  34 
Cal.  App.  66,  166  Pac.  864. 

^' Jones  V.  Smith,  40  Fed.  314; 
Fairbank  v.  Superior  Court  of  San 
Joaquin  County,  34  Cal.  App.  66, 
166  Pac.  864;  Farmers'  Nat.  Bank 
V.  Backus,  67  Minn.  43,  69  N.  W. 


638;  Keokuk  N.  L.  Packet  Co.  v. 
Davidson,  13  Mo.  App.  561;  Bull  v. 
International  Power  Co.,  87  N.  J. 
Eq.  1,  99  Atl.  111. 

Where  a  receiver  has  been  ap- 
pointed over  property  held  by  two 
infant  tenants  in  common  for  the 
purposes  of  protecting  the  prop- 
erty during  theis  minority,  he  will 
not  be  discharged  in  respect  to 
the  interest  of  one  of  the  infants 
upon  his  arriving  of  age,  but  such 
infant  after  arriving  of  age  may 
have  his  share  paid  to  himself. 
Smith  V.  Lyster,  4  Beav.  227. 

c<  Denver  City  Waterworks  Co.  v. 
American  Waterworks  Co.,  81  N. 
J.  Eq.  139,  85  Atl.  826;  Woodruff 
V.  Jewett,  115  N.  Y.  267,  22  N.  E. 
156  (reversing  37  Hun  [N.  Y.] 
205);  Lauraine  v.  Ashe  (Tex.),  191 
S.  W.  563;  Lauraine  v.  First  Nat. 
Bank  (Tex.  Civ.  App.),  204  S.  W. 
1022:  Strong  v.  Carlyle  Press 
[1893],  1  Ch.  268. 
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§  793.     Adjustment  of  Obligations  Existing-  at  Time  of  Return 
of  Property. 

If  the  obligations  of  the  owner  existing  at  the  time  of 
the  appointment  or  obligations  that  have  inured  against 
the  property  pending  the  receivership  have  not  been 
fully  taken  care  of,  the  return  of  the  property  will  not  be 
made  without  due  protection  as  to  such  obligations. 
Either  by  statutory  provision,  or  on  equitable  grounds, 
if  the  property  has  been  improved  to  the  advantage  of 
the  owners,  or  by  express  order  of  the  court,  the  prop- 
erty may  still  remain  subject  to  the  burden  of  these  obli- 
gations. The  court  may  retain  jurisdiction  for  the  fur- 
ther adjustment  of  such  matters  and  may  exact  a  bond 
from  the  owner  to  insure  the  fulfillment  of  any  final  dis- 
position of  them  made  by  the  court  or  turn  the  property 
over  to  the  owners  subject  to  all  remaining  debts  and 
oblia'ations.^ 


1  Godfrey  v.  Ohio  &  M.  R.  Co., 
116  Ind.  30,  18  N.  E.  61;  Texas 
Pac.  Ry.  Co.  v.  Johnson,  76  Tex. 
421,  18  Am.  St.  Rep.  60,  13  S.  W. 
463;  Texas  &  P.  Ry.  Co.  v.  Adams, 
78  Tex.  372,  22  Am.  St.  Rep.  56,  14 
S.  W.  666;  Boggs  v.  Brown,  82 
Tex.  41,  17  S.  W.  830;  Texas  & 
P.  Ry.  Co.  V.  Huffman,  83  Tex.  286, 
18  S.  W.  741;  Texas  &  P.  R.  Co.  v. 
Watts  (Tex.),  18  S.  W.  312. 

The  discharge  of  the  receiver, 
and  return  of  the  property  to  the 
owner,  leaves  the  property  sub- 
ject to  any  claim  or  charge  legally 
resting  upon  it;  and  this  may  be 
enforced,  through  appropriate  pro- 
cess, by  any  court  having  juris- 
diction. Texas,  etc.,  Ry.  Co.  v. 
Johnson,  76  Tex.  421,  18  Am.  St. 
Rep.  60,  13  S.  W.  463. 

The  part  of  an  order  discharg- 
ing a  receiver,  making  the  prop- 
erty liable  for  the  receiver's  debts, 
applies  to  such  debts  only  as  could 


be  legally  enforced.  Brunner, 
Mond  &  Co.  V.  Central  Glass  Co., 
18  Ind.  App.  174,  63  Am.  St,  Rep. 
339,  47  N.  E.  686. 

While  no  judgment  can  be  ren- 
dered against  a  receiver  after  he 
has  been  discharged  from  his 
trust,  for  torts  committed  by  his 
employees  while  he  was  receiver, 
the  court  may  take  the  property 
of  the  receivership  out  of  his 
hands  without  discharging  him 
for  the  purpose  of  allowing  a 
pending  action  to  proceed  to  judg- 
ment. Kloepher  v.  Osborne,  177 
111.  App.  384. 

The  court  may  require  the  cor- 
poration owning  the  receivership 
property  to  secure  the  creditors 
by  a  proper  bond.  Interstate  Trust 
&  Banking  Co.  v.  United  States 
Fidelity  &  Guaranty  Co.,  133  La. 
781,   63   So.   354. 

Where  a  receiver  is  discharged 
and  the  property  turned  back  by 
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§  794     Termination  bjr  Dismissal  of  the  Suit. 

Since  the  appointment  of  a  receiver  and  his  administra- 
tion of  the  receivership  property  is  merely  an  ancillary 
proceeding  and  requires  for  its  support  the  pendency  of 
an  action  before  the  court,  ordinarily  the  dismissal  of  the 
action  in  which  the  receiver  was  appointed  will  operate 
to  terminate  the  receivership.^  But  an  action  may  pro- 
ceed to  a  point  where  its  dismissal  may  not  be  a  mat- 
ter of  right  as  far  as  the  parties  instituting  it  are  con- 
cerned and  when  a  receiver  is  appointed  and  claims  filed, 
such  a  situation  may  be  created  by  reason  of  the  rights 
of  persons  other  than  the  parties  as  to  make  a  dismissal 
by  the  parties  inequitable.  Under  such  circumstances 
the  court  will  refuse  to  allow  the  receivership  suit  to  be 
dismissed.-  In  any  event,  upon  the  dismissal  of  the 
action  it  may  be  necessary  for  the  receiver  to  retain  pos- 


a  consent  decree  subject  to  all 
claims  and  liabilities,  the  company 
is  liable  for  all  injuries  growing 
out  of  negligence.  Missouri,  etc., 
Ry.  Co.  V.  Chilton,  7  Tex.  Civ.  183, 
27  S.  W.  272;  Texas,  etc.,  R.  Co.  v. 
Bloom,  60  Fed.  979,  9  C.  C.  A.  300. 

Where  a  railroad  company  pro- 
cures or  acquiesces  in  the  with- 
drawal of  the  receivership  and  the 
discharge  of  the  receiver  and  the 
cancelation  of  his  bond  and  ac- 
cepts the  property  of  the  road 
which  has  been  increased  in  value 
by  the  receiver,  such  railroad  may 
be  sued  in  assumpsit  on  a  claim 
which  was  valid  against  the  re- 
ceiver. Texas  &  P.  R.  Co.  v.  Man- 
ton,  164  U.  S.  636,  41  L.  Ed.  580, 
17  Sup.  Ct.  216. 

But  where  land  was  wrongfully 
taken  possession  of  by  a  receiver 
and  returned  to  the  corporation 
after  the  receiver's  discharge,  it 
is  unaffected  by  the  notice  of  the 
receiver  to  prove  claims.     Bloom- 


fleld  R.  Co.  V.  Van  Slike,  107  Ind, 
480,  8  N.  E.  2G9.  ! 

1  Decker  v.  Berner  Bay  Min- 
ing Co.,  3  Alaska  280;  Campbell  v. 
Eversole  (Ky.),  38  S.  W.  486;  In 
re  Knapp  &  French,  170  App.  Div. 
958,  959,  155  N.  Y.  Supp.  166. 

A  receivership  may  be  vacated 
by  the  parties  to  the  litigation 
without  the  consent  of  the  re- 
ceiver. L'Engle  v.  Florida,  etc., 
R.  Co.,  14  Fla.  266. 

-'  Simmons  v.  Shelton,  112  Ala. 
284,  57  Am.  St.  Rep.  39,  21  So.  309; 
Culver  Lumber,  etc.,  Co.  v.  Cul- 
ver, 81  Ark.  102,  118  Am.  St.  Rep. 
17,  99  S.  W.  391. 

Where  a  receiver  has  been  ap- 
pointed at  the  instance  of  a  cred- 
itor over  an  insolvent  corporation, 
and  other  creditors  have  proved 
claims,  the  court  may  refuse  to 
discontinue  the  receivership  suit 
even  at  the  instance  of  the  plain- 
tiff. Johnson  v.  .Miller,  96  Fed. 
271,  37  C.  C.  A.  471. 
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session  of  the  property  until  the  court  can  make  proper 
orders  concerning  its  return  and  concerning  the  accounts 
of  the  receiver  and  liabilities  and  rights  growing  out  of 
the  receivership.^ 

§  795.     Technical  Discharge  of  the  Receiver. 

In  the  preceding  two  sections  we  have  considered  the 
matter  of  the  termination  of  the  receivership  with  refer- 
ence mainly  to  the  right  of  the  court  to  continue  a 
receiver  in  control  of  the  property  for  the  purpose  of 
protecting,  preserving,  or  managing  it  for  the  benefit  of 
the  parties.  When  this  right  of  the  court  has  ceased  and 
the  active  functions  of  the  receiver  terminated,  the  court 
still  retains  jurisdiction  over  the  receiver  individually 
for  the  purpose  of  determining  whether  or  not  he  has 
properly  performed  and  concluded  the  duties  of  his 
trust.^  The  receiver,  however,  is  entitled  to  a  hearing 
as  to  this  matter  and  is,  on  a  proper  showing,  entitled  to 
an  order,  or  decree,  releasing,  or  discharging,  him  from 
any  further  duty  or  responsibility  under  the  receivership 
and  declaring  that  his  official  relations  with  the  property 
and  the  court  have  terminated.^ 

3  Decker  Bros.  v.  Berner's  B.  M.  rendering  his  account  until  he  is, 

Co.,  3  Alaska  280.  by    an    order    of    the    court,    dis- 

1  Belmont  Nail  Co.  v.  Columbia  charged  from  his  trust.    Colwell  v. 

Iron,  etc.,  Co.,  46  Fed.  8;  Visage  v.  Garfield  Nat.  Bank,  119  N.  Y.  409, 

Schofield,    60    Ga.    680;     Field    v.  23  N.  E.  739. 

Jones,  11  Ga.  413;  Robinson  v.  Ru-  A  statutory  requirement  that  all 

pretch,  147  111.  App.  646;    Lyon  v.  of    the    assets    shall    have    been 

United    States   Fidelity   &   G.   Co.,  "fully      distributed"     before     dis- 

48    Mont.    591,    Ann.    Cas.    1915D,  charge  of  the  receiver  means  that 

1036,    140    Pac.    86;    Whiteside    v.  the    assets    must    be    divided,    ap- 

Prendergast,     2     Barb.     Ch.     471;  portioned,  and  delivered  to  those 

Lawson  v.  Ricketts,  11  Beav.  627.  entitled  to  them  and   not  simply 

The    active    functions    of    a    re-  transferred  by  the  receiver,  as  an 

ceiver     pendente     lite     terminate  ancillary    receiver,    to    himself   as 

with  the  rendition  of  a  judgment  primary    receiver.       Second    Nat. 

adverse  to  the  party  at  whose  in-  B.  v.  Lappe  T.  Co.,  198  Mass.  159, 

stance     he     was     appointed,     al-  84  N.  E.  301. 

though   his   character  as   receiver  2  Baughman   v.    Superior   Court, 

may  continue   for  the  purpose  of  72  Cal.  572,  14  Pac.  207;  Whiteside 
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Interested  parties  are  entitled  to  a  hearing  on  the  ap- 
plication for  a  discharge.^  A  discharge  will  not  be 
denied  on  the  score  that  certain  debts  remain  unpaid, 
when  the  funds  of  the  estate  have  been  exhausted  pursu- 
ant to  previous  orders  of  the  court/  nor  on  charges  of 
mismanagement  which  a  referee  has  found  to  be  unsup- 
ported,^ nor  to  give  parties  an  opportunity  to  seek  the 
revocation  of  orders  as  to  which  they  are  estopped  to 
complain.® 

Upon  his  discharge  the  receiver  has  no  official  status 
and  can  neither  be  sued  nor  sue  in  regard  to  any  matter 
connected  with  his  incumbency  of  the  office  of  receiver.'^ 


V.  Pendergast,  2  Barb.  Ch.  471; 
People  V.  Bushwick  C.  Co.,  45  N. 
Y.  S.  R.  329;  Langdon  v.  Vermont 
&  C.  R.  Co.,  53  Vt.  228. 

3  Coburn  v.  Ames,  57  Cal.  201; 
In  re  Magner,  173  Iowa  299,  155 
N.  W.  317;  Miller  v.  Loeb,  64  Barb. 
454;  Johnson  v.  Henderson,  8  Lr. 
Eq.  Rep.  521;  Brown  v.  Perry,  1 
Ch.   (Ont.)   253. 

4  Pacific  Coast  C.  Co.  v.  Esary, 
92  Wash.  203,  158  Pac.  1003. 

5  Strauss  v.  Casey  Machine  S. 
Co.,  68  Misc.  Rep.  474,  124  N.  Y. 
Supp.  32. 

0  Allen  V.  Clare,  136  Ga.  656,  71 
S.  E.  1101. 

7  Reynolds  v.  Stockton,  140  U.  S. 
254,  35  L.  Ed.  464,  11  Sup.  Ct.  773; 
Milwaukee  &  M.  R.  Co.  v.  Soutter, 
2  Wall.  (69  U.  S.)  510,  17  L.  Ed. 
900;  Smith  v.  Jones  Lumber  & 
Mercantile  Co.,  200  Fed.  647;  Bond 
V.  State,  68  Miss.  648,  9  So.  353; 
Interstate  Trust  &  Banking  Co.  v. 
Dierks  Lumber  &  Coal  Co.,  133 
Mo.  App.  35,  113  S.  W.  1;  New 
York,  etc.,  Co.  v.  Jewett,  115  N.  Y. 
166,  21  N.  E.  1066;  Ryan  v.  Hays, 
62  Tex.  42;  International  &  G.  N. 
R.   Co.    V.    Ormond,    62    Tex..  274; 


Fordyce  v.  Du  Bose,  87  Tex.  78,  26 
S.  W.  1050;  Fordyce  v.  Beecher,  2 
Tex.  Civ.  App.  29,  21  S.  W.  179. 

After  the  discharge  of  a  re- 
ceiver, his  possession,  if  he  re- 
tains possession,  is  that  of  the 
party  in  interest.  Horlock  v. 
Smith,  11  L.  J.  Ch.  N.  S.  157. 

Concerning  the  power  of  a 
court  to  punish  for  contempt  a 
receiver  who  failed  to  pay  upon 
order  made  after  he  had  disbursed 
all  the  funds  of  the  estate  and  had 
been  discharged,  a  claim  that  had 
been  filed  with  his  attorney  but 
not  called  to  his  attention.  Chief 
Justice  Morris  of  the  Supreme 
Court  of  Washington,  said:  "We 
are  of  the  opinion  that  when  it 
appeared  that  the  insolvent  estate 
had  been  completely  exhausted  in 
complying  with  the  prior  orders 
of  the  court,  and  that  it  was  im- 
possible for  the  appellant,  as  re- 
ceiver, to  make  the  payment  re- 
quired of  him,  the  proceedings 
should  have  been  dismissed.  The 
court  should  not,  in  the  alterna- 
tive, require  its  officer  to  do  that 
which  is  impossible,  when  the  im- 
possibility arises  through  no  fault 
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An  order  of  discharge  may,  however,  be  revoked  and 
the  court  may  reassume  jurisdiction  on  a  showing  that 
because  of  inadvertence  or  of  concealment  or  fraud  on 
the  part  of  the  receiver  there  still  remain  assets 
of  the  estate  to  be  disposed  of^  or  on  application  of  a 
creditor  who  had  not  been  given  due  notice  of  the  appli- 


of  the  officer  and  is  occasioned 
through  executing  prior  orders  of 
the  court,  or  be  punished  for  con- 
tempt. Finding  in  this  a  suffi- 
cient reason  for  reversing  the 
judgment,  we  refrain  from  discus- 
sing other  points."  Gustav  v. 
Esary,  94  Wash.  248,  161  Pac.  1188. 

In  New  York  &  W.  U.  Teleg. 
Co.  V.  Jewett,  43  Hun  (N.  Y.)  565, 
affirmed  in  115  N.  Y.  166,  21  N.  B. 
1036.  The  court  say:  "Obviously 
after  the  receiver  has  been  dis- 
charged, and  the  property,  by  the 
action  of  the  court,  has  all  been 
taken  out  of  his  hands,  there  can 
be  no  propriety  whatever  in  any 
further  proceedings  against  him, 
because  thereafter  he  ceases  to 
represent  any  one;  he  can  no 
longer  act  for  or  represent  the 
company  or  its  creditors  or  any 
other  person  interested  in  the 
property;  and  manifestly  the 
court  could  not  thereafter  make 
an  order  that  he  should  pay  a 
creditor,  he  no  longer  having  any 
fund  out  of  which  payment  could 
be  made."  Farmers'  Loan  &  T. 
Co.  V.  Central  R.  Co.,  2  McCrary 
181,  7  Fed.  537.  Cf.  Corser  v.  Rus- 
sell,  20   Abb.  N.   C.  316. 

A  suit  can  not  be  maintained 
against  the  receivers  in  their  rep- 
resentative capacity  after  their 
discharge  and  turning  over  of  the 
property  under  the  orders  of  the 
court.  Kirby  Lumber  Co.  v.  Cun- 
ningham (Tex.),  154  S.  W.  288. 


The  .discharge  is  not  a  bar  to 
an  action  in  conversion  by  a 
claimant  of  whose  claim  the  re- 
ceiver had  knowledge  and  to 
whom  he  had  failed  to  give  notice 
of  the  application  for  a  discharge. 
Miller  v.  Loeb,  64  Barb.  (N.  Y.) 
454. 

It  is  no  defense  to  an  action 
against  receivers,  that  they  had 
relinquished  control,  where  they 
do  not  show  that  their  accounts 
have  been  acted  on  and  that  a 
decree  discharging  them  has  been 
entered.  Fordyce  v.  Chancey,  2 
Tex.  Civ.  App.  24,  21  S.  W.  181. 

In  Texas,  under  a  statute,  a  re- 
ceiver is  permitted  to  be  sued 
after  his  discharge,  but  where 
such  a  suit  is  commenced  it  must 
be  shown  that  the  receivership 
was  one  in  the  state  court.  Hovey 
V.  Weaver  (Tex.  Civ.),  175  S.  W. 
1089. 

The  court  upon  discharging  the 
receiver  may  make  an  order  rela- 
tive to  the  disposition  of  pending 
suits.  Peterson  v.  Baker,  78  Kan. 
337,  97  Pac.  373;  Interstate  Trust 
&  B.  Co.  v.  Dierks  Lumber  &  Coal 
Co.,  133  Mo.  App.  35,  113  S.  W.  1; 
Barwin  Realty  Co.  v.  H.  Batter- 
man  Co.,  155  N.  Y.  Supp.  178. 

For  a  form  of  discharge  see 
Duncan  v.  Atlantic,  etc.,  R.  Co., 
88  Fed.  840. 

8  Taylor  v.  Easton,  180  Fed.  363, 
103  C.  C.  A.  509;  Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  N.  W.  909. 


I 


REMOVAL    AND    DISCHARGE   OF    RECEIVER. 


2129 


cation  and  is  aggrieved  at  the  amount  of  compensation 
allowed  the  receiver  or  at  any  other  matter  connected 
with  the  allowance  of  the  accounts.^ 

§796.     Termination  of  Receivership  by  Federal  Bankruptcy 
Proceedings, 

If  at  any  time  during  the  pendency  of  receivership 
proceedings  against  a  debtor  in  a  state  or  federal  court, 
a  valid  adjudication  of  the  same  debtor  as  a  bankrupt 
by  a  federal  court  is  made,  it  terminates  the  jurisdiction 
of  the  receivership  court  to  continue  with  the  adminis- 
tration of  the  estate  and  requires  that  the  property  shall 
be  turned  over  to  the  bankruptcy  court  to  be  administered 
under  the  provisions  of  the  national  bankruptcy  act. 
This  principle  has  been  established  by  a  decision  of  the 
United  States  Supreme  Court,  in  which  Mr.  Chief  Justice 
Fuller  said:^ 

''The  New  Albany  Trust  Company  was  appointed 
receiver  of  the  property  of  Zier  &  Co.  under  section  1245 
of  the  Revised  Statutes  of  Indiana,  Thornton's  Rev.  Stat, 
of  1897,  providing  that  this  might  be  done,  'when  a  cor- 
poration has  been  dissolved,  or  is  insolvent,  or  is  in  im- 
minent danger  of  insolvency,  or  has  forfeited  its  corpo- 
rate rights';  and  it  was  directed  to  complete  unfinished 
contracts  but  to  make  no  new  ones.  The  winding  up  of 
the  business  was  contemplated  and  entered  upon. 
Whether  the  transfers  of  $3,100  and  $9,600  could  have 
been  overhauled  in  that  suit  Ave  need  not  inquire,  as  they 
were  undoubtedly  acts  of  bankruptcy,  and  as  such  justi- 
fied the  application  to  the  bankruptcy  court.     And  the 

0  In    re    Magner,    173    Iowa    299,  the    liability    of    the    receiver    for 

155  N.  W.  317.  matters   not   embraced   in  his   ac- 

A     conditional     discharge     does  count.     Poudir  v.  New  York,  L.  E. 

not    oust    a   court    of   jurisdiction  &  W.  R.  Co.,  72  Hun  384,  25  N.  Y. 

until    the     condition    is     fulfilled.  Supp.  560. 

Bray  v.  Staples,  180  Fed.  321,  103  i  In   re   Watts,    190   U.    S.    1,   23 

C.  C.  A.  451.  Sup.  Ct.  718,  47  L.  Ed.  933. 

The    discharge    does    not    affect 
II  Rec— 134 
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operation  of  tlie  bankruptcy  laws  of  the  United  States 
can  not  be  defeated  by  insolvent  commercial  corporations 
applying  to  be  wound  up  under  state  statutes.  The  bank- 
ruptcy law  is  paramount,  and  the  jurisdiction  of  the  fed- 
eral courts  in  bankruptcy,  when  properly  invoked,  in  the 
administration  of  the  affairs  of  insolvent  persons  and 
corporations,  is  essentially  exclusive.  Necessarily  when 
like  proceedings  in  the  state  courts  are  determined  by 
the  commencement  of  proceedings  in  bankruptcy,  care 
has  to  be  taken  to  avoid  collision  in  respect  of  property 
in  possession  of  the  state  courts.  Such  cases  are  not 
cases  of  adverse  possession,  or  of  possession  in  enforce- 
ment of  pre-existing  liens,  or  in  aid  of  the  bankruptcy 
proceedings.  The  general  rule  as  between  courts  of  con- 
current jurisdiction  is  that  property  already  in  posses- 
sion of  the  receiver  of  one  court  can  not  rightfully  be 
taken  from  him  without  the  court's  consent,  by  the  re- 
ceiver of  another  court  appointed  in  a  subsequent  suit; 
but  that  rule  can  have  only  a  qualified  application  where 
winding  up  proceedings  are  superseded  by  those  in  bank- 
ruptcy as  to  which  the  jurisdiction  is  not  concurrent. 
Still  it  obtains  as  a  rule  of  comity,  and  accordingly  the 
receiver  of  the  District  Court  brought  his  appointment 
to  the  knowledge  of  the  Floyd  Circuit  Court  and  re- 
quested the  delivery  of  the  assets." 

This  decision  is  of  course  authoritative  and  conclusive 
upon  the  question.  It  may  be  added,  however,  that  it  is 
immaterial  upon  wTiat  act  of  bankruptcy  the  bankruptcy 
proceedings  may  have  been  founded,  what  may  have  been 
the  grounds  for  the  appointment  of  the  receiver,  or  how 
long  the  receivership  proceedings  may  have  been 
pending.- 

2  In    re    Maplecroft    Mills,    218  Virginia  Iron,  Coal  &  Coke  Co.  v. 

Fed.    659:     Bank    of    Andrews    v.  Olcott,  197  Fed.  730,  117  C.  C.  A. 

Gudger,  212  Fed.  49,  128  C.  C.  A.  124;    A.   H.  Alden   &    Co.   v.   New 

505:    Morehouse  v.  Giant  Powder  York    Commercial    Co.,    157    App. 

Co.,  206  Fed.  24,  124  C.  C.  A.  158;  Div.  872,  142  N.  Y.  Supp.  772. 
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§  797.     Receivership  Proceeding's  as  an  Act  of  Bankruptcy. 

Not  only  is  it  true  that  the  institution  of  bankruptcy 
proceedings  will  terminate  receivership  proceedings,  but 
it  is  also  true  that  the  appointment  of  a  receiver  may 
itself  furnish  an  opportunity,  or  reason,  for  instituting 
the  bankruptcy  proceedings  that  will  terminate  his 
authority.^ 

The  National  Bankruptcy  act  (Act  of  1898  and  amend- 
ments thereto)  provides  [section  3a  (4)]  that  one  who 
applies,  when  he  is  insolvent,  for  the  appointment  of  a 
receiver,  thereby  commits  an  act  of  bankruptcy ;  and  the 
act  further  provides  that,  within  four  months  after  com- 
mitting this  act  of  bankruptcy  he  may  be  adjudged  an 
involuntary  bankrupt.  If  an  insolvent  debtor,  therefore, 
seeks  the  aid  of  a  receivership,  his  creditors,  if  they 
prefer,  may  secure  an  administration  of  his  estate  by  a 
bankruptcy  court. 

Concerning  this  provision  of  the  bankruptcy  act  it  has 
been  held : 

(1)  That  an  act  of  bankruptcy  is  committed  by  the 
application  for  a  receiver,  whether  or  not  a  receiver  is 
actually  appointed  or  the  court  to  whom  the  application 
is  made  has  jurisdiction  to  make  the  appointment.^ 

(2)  That  the  application  having  been  made  the  only 
material  question  is  whether  or  not  the  applicant  was 
insolvent  at  the  time ;  the  grounds  on  which  the  applica- 
tion is  based  or  on  which  the  appointment  is  made,  if  it 
is  made,  are  alike  immaterial.^ 

1  Graham    Mfg.    Co.    v.    Davy-P.  2  In    re    Maplecroft    Mills,    218 

Coal  Co.,  238  Fed.  488,  151  C.  C.  A.  Fed.  659;   In  re  Rankin,  210  Fed. 

424;   Doyle-Kidd  Dry  Goods  Co.  v.  529;  order  affirmed  (C.  C.  A.)  Hill 

Sadler-Lusk  Trading  Co.,  206  Fed.  v.  Western  Electric  Co.,  214  Fed. 

813;   Bank  of  Andrews  v.  Gudger,  243,  130  C.  C.  A.  613;  Exploration 

212  Fed.  49,  128  C.  C.  A.  505;  Pugh  Mercantile    Co.    v.    Pacific    Hard- 

V.  Loisel,  219  Fed.  417,  135  C.  C.  A.  ware    &    Steel   Co.,    177   Fed.    825, 

221;    Roberts    Cotton    Oil    Co.    v.  101  C.  C.  A.  39. 

F.   E.   Morse   &   Co.,   97   Ark.   513,  .3  Gi-aham    Mfg.    Co.    v.    Davy-P. 

135  S.  W.  334.  Coal  Co.,  238  Fed.  488,  151  C.  C.  A. 
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(3)  That  the  apx^lication  is  made  by  the  debtor,  though 
he  be  not  the  formal  applicant,  if  it  is  made  through  his 
procurement  or  connivance.^ 

(4)  That  if  the  application  is  made  on  behalf  of  a  cor- 
poration or  partnership,  it  must  have  been  made  by 
parties  having  due  authority  to  act  in  the  matter.^ 

The  same  section  of  the  bankruptcy  act  also  provides 
that  it  shall  be  an  act  of  bankruptcy  on  the  part  of  a 
debtor  if  a  receiver  shall  have  been  placed  in  charge  of 
his  property  on  the  ground  of  his  insolvency.  If,  there- 
fore, certain  creditors  of  a  debtor  have  chosen  to  have  an 
administration  of  his  property  by  a  receiver,  others,  if 
they  prefer,  may,  by  acting  within  four  months,  substi- 
tute the  administration  of  the  bankruptcy  court. 

Under  this  section  it  has  been  held : 

(1)  That  the  appoint] nont  of  the  receiver  can  not  be 
collaterally  attacked  in  the  bankruptcy  proceedings ;  and 
that  if  the  record  of  the  receivership  proceedings  affirm- 
atively shows  that  the  appointment  was  on  the  ground  of 
insolvency,  the  record  can  not  be  impugned  on  that  point 
in  the  bankruptcy  proceedings.^ 

424;    James    Supply    &   H.    Co.    v.  tile    Co.    v.    Pacific    Hardware    & 

Dayton  C.  &  I.  Co.,  223  Fed.  991,  Steel  Co.,  177  Fed.  825,  101  C.  C.  A. 

139  C.  C.  A.  367;   Hill  v.  Western  39. 

Electric  Co.,  214  Fed.  243,  130  C.  ^^^  consent  to  an  appointment 

C.   A.   613;    In   re   Muir^   212   Fed.  ^^   application  of  another  is   not 

necessarily    equivalent    to   having 
"applied    for    a    receiver."      In    re 
Gold    Run   Mining  &    Tunnel   Co- 
debtor  was  insolvent  at  the  time) ;  ^oo  Fed    16** 

Blackstone   v.   Everybody's   Store,  5  j^^^^gg  Supply  &  H.  Co.  v.  Day- 

207    Fed.    752,    125    C.    C.    A.    290;  ton  C.  &  I.  Co.,  223  Fed.  991,  139 

Exploration  Mercantile  Co.  v.  Pa-  c.    C.    A.    367;    In    re    Maplecroft 

cific   Hardware   &    Steel    Co.,    177  Mills,    218    Fed.    659;    Re  Wm.    S. 

Fed.  825,  101  C.  C.  A.  39.  Butler   &    Co.,    207    Fed.    705,    125 

4  James     Supply     &     Hardware  C.  C.  A.  223;  Exploration  Mercan- 

Co.  v.  Dayton  Coal  &  I.  Co.,   223  tile  Co.  v.  Pacific  H.  &  Steel  Co., 

Fed.  991,  139  C.  C.  A.  367;   In  re  177  Fed.  825,  101  C.  C.  A.  39. 

Muir,   212   Fed.   495;    Bank  of  An-  0  Greenwood    Gum    Co.    v.    Zim- 

drews  v.  Gudger,  212  Fed.  49,  128  merman,  240  Fed.  637,  153  C.  C.  A. 

C.  C.  A.  505;  Exploration  Mercan-  435. 


495    (the   bankruptcy    court   itself 
will  determine  whether  or  not  the 
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(2)  That  if  the  receivership  record  does  not  show  the 
ground  of  the  appointment  the  fact  as  to  that  matter 
may  be  shown  by  evidence  aliunde."' 

(3)  That  if  insolvency  is  one  ground  of  the  appoint- 
ment of  the  receiver,  it  is  immaterial  that  there  may 
have  been  other  grounds.^ 

(4)  That  it  is  immaterial  whether  or  not  the  debtor 
was  insolvent  if  only  the  appointment  was  made  on  that 
ground.^ 

(5)  That  for  the  purposes  of  this  section  insolvency 
is  to  be  taken  in  the  sense  of  bankruptcy  insolvency — 
that  is,  excess  of  liabilities  over  assets — and  not  in  the 
commercial  sense — that  is,  inability  to  pay  debts  as  they 
mature  in  the  ordinary  course  of  business ;  that  the 
appointment  of  a  receiver  for  any  other  reason  than 
bankruptcy  insolvency  is  not  an  act  of  bankruptcy.^** 


-  In  re  Maplecroft  Mills,  218  Fed 
C39. 

s  Greenwood  Gum  Co.  v.  Zim 
merman,  240  Fed.  637,  153  C.  C.  A 
435;  In  re  Spalding,  139  Fed.  244 
71  C.  C.  A.  370;  Hooks  v.  Aldridge 
145  Fed.  865,  76  C.  C.  A.  409. 

!'  Harvey  v.  Gartner,  136  La.  411 
Ann.  Cas.  1916D,  900,  67  So.  197 
Karst  V.  Black  Diamond  Range 
Co.,  82  N.  J.  Eq.  231,  88  Atl.  691s 
(after  the  appointment  on  a  bill 
alleging  insolvency  the  bill  can 
not   be   amended   so   as   to   avoid 


the   effect  of  the  appointment  as 
an    act   of  insolvency). 

10  In  re  Butte  Duluth  Mining 
Co.,  227  Fed.  334;  In  re  Valentine 
Bohl  Co.,  224  Fed.  685,  140  C.  C.  A. 
225;  In  re  Wm.  S.  Butler  &  Co., 
207  Fed.  705,  125  C.  C.  A.  223;  In 
re  Columbia  Real  Estate  Co.,  205 
Fed.  980;  Schumert  &  Warfield  v. 
Security  Brewing  Co.,  199  Fed. 
358  (appeal  dismissed,  202  Fed. 
1023);  Karst  v.  Black  Diamond 
Range  Co.,  82  N.  J.  Eq.  231,  88 
Atl.  692. 


CHAPTER  XXIX. 

APPEALS  IN  RECEIVERSHIP  MATTERS  AND  THEIR  EFFECT. 

1.    Revieiv ability  as  Affected  hy  Parties  or  Nature  of 

Decision. 

§798.     Scope  of  Chapter  and  General  Rules   Applicable   to 
Appeals. 

It  is  apparent  that  in  appeals  in  receivership  cases  and 
matters  arising  out  of  their  administration  that  the  gen- 
eral rules  respecting  all  appeals  apply.  Hence  we  shall 
in  this  chapter  only  deal  with  those  matters  in  which  the 
fact  of  the  receivership  was  considered  as  bearing  par- 
ticularly on  the  appeal  or  proceedings  arising  therefrom. 
In  a  general  way,  it  may  be  said  that  the  principal  ques- 
tions arising  in  connection  with  this  topic  are  those  aris- 
ing in  connection  with  the  right  to  take  an  appeal  and 
the  scope  of  the  review  by  the  appellate  court. 

§799.    Appealability  as  Dependent  upon  Finality  and  Preju- 
dicial Character  of  Order. 

One  of  the  tests  whether  an  order  issued  in  a  receiver- 
ship proceeding  is  appealable  or  not  is  whether  it  is 
final  in  character  and  of  a  prejudicial  effect  to  the  inter- 
ests of  the  appellant.  If  the  order  requires  the  payment 
of  money  by  the  one  complaining  or  the  doing  of  an  act 
b}^  or  against  him,  it  is  generally  in  effect  a  final  judg- 
ment, but  if  before  execution  or  enforcement  it  is  sub- 
ject to  further  action  by  the  court  it  is  not  regarded  as 
final  and  not  reviewable  by  direct  appeal.^    It  is  essential 

1  In  re  Farmers  Loan  &  Trust  114  Fac.  838;  Burnham  v.  Barrett, 
Co.  Petitioners,  129  U.  S.  206,  209,  137  111.  App.  119;  Malone  v.  John- 
32  L.  Ed.  656,  9  Sup.  Ct.  265;  son,  45  Tex.  Civ.  604,  101  S.  V^. 
Title  Ins.  &  Trust  Co.  v.  Califor-      503. 

nia  Development  Co.,  159  Cal.  484,  An  order  in  a  cause  made  after 
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tliat  some  substantial  rights  of  the  complaining  party 
are  affected  by  the  order  or  decree."  Thus  a  mortgagee 
who  is  denied  the  right  to  have  the  mortgaged  property 
sold  upon  default  in  accordance  with  the  terms  of  the 
mortgage  is  entitled  to  appeal.^  Stockholders  of  a  for- 
eign corporation  may  appeal  from  an  order  directing  a 
local  receiver  to  bring  an  action  against  them  for  unpaid 
subscriptions.'*  The  debtor  over  whose  property  a  re- 
ceiver has  been  appointed  may  appeal  from  an  order 
fixing  the  compensation  of  the  receiver.^  And  a  receiver 
against  whom  a  judgment  has  been  rendered  after  his 
discharge  may  appeal,  even  though  the  judgment  recited 
that  execution  could  not  issue  against  liim.^  A  creditor 
suing  a  receiver  for  the  allowance  of  his  claim  against 
the  estate  may  appeal,'  as  likewise  a  purchaser  at  a  re- 
ceiver's sale  from  an  order  refusing  to  reduce  the  price 
at  such  sale.^  But  where  creditors  join  as  plaintiffs  to  a 
bill  for  the  appointment  of  a  receiver  they  are  estopped 
from  appealing  from  orders  prayed  for  in  the  bill.** 

§  800.     Right  to  Appeal  from  Orders  Appointing  or  Refusing 
to  Appoint  Receivers. 

The  principal  questions  of  appeal  as  respects  the  par- 
ties to  the  receivership  proceeding  centers  around  the 
right  to  appeal  from  orders  appointing  or  refusing  to 

a  judgment  appointing  a  receiver,  4  Pacific  Coast  Coal  Co.  v.  Esary, 

if    final    in    its    nature    as    to    the  85  Wash.   448,   148   Pac.  579. 

parties  and  matters  affected  by  it,  r.  Polk  v.  Johnson,  167  Ind.  548, 

may  be  the  subject  of  a  separate  78  N.  E.  652  (rehearing  denied,  79 

appeal.      Barber    v.    International  N.  E.  491). 

Co.   of   Mexico,    74    Conn.    652,    92  (!  Freeman   v.  W.   B.   Walker   & 

Am.  St.  Rep.  246,  51  Atl.  857.  Sons   (Tex.  Civ.).  175  S.  W.  1133. 

2  Conroy  v.  Polstein,  150  App.  7  Webb  v.  Stusel,  80  Ohio  St. 
Div.    832,    135    N.    Y.    Supp.    419;  122,  88  N.  E.  143. 

State  v.  Superior  Court,  89  Wash.  s  State  v.  Jones,  95  Ohio  St.  357, 

342,  154  Pac.  603.  116  N.  E.  456. 

3  Gay  V.  Hudson  River  Electric  ■.>  Pennsylvania  Boiler  Works  v. 
Power  Co.,  184  Fed.  689,  106  C.  C.  Thomas  C.  Baashor  Co.,  120  Md. 
A.   643.  602,  87  Atl.   1043. 
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appoint  receivers.  The  right  to  appeal  in  sucli  cases  is 
largely  a  matter  of  statutory  provisions.  As  a  general 
rule  statutes  exist  allowing  the  right  of  appeal  in  such 
circumstances.^  Where  such  statutes  exist,  the  order 
must  be  one  having  the  scope  and  effect  provided  for  by 
the   statute,-   and   ordinarily   constitutes   a   final   decree 


1  Dale  V.  Kent,  58  Ind.  584; 
Buchanan  v.  Berkshire  L.  Ins.  Co., 
96  Ind.  510;  Shannon  v.  Hanks,  88 
Va.  338,  13  S.  E.  437;  Smith  v. 
Butcher,  28  Gratt.  (Va.),  144;  Ruff- 
ner  v.  Mairs,  33  W.  Va.  655,  11 
S.  E.  5;  Wiencke  v.  Bibby,  15  Cal. 
App.  50,  113  Pac.  876;  First  Nat. 
Bank  v.  Superior  Court,  12  Cal. 
App.  335,  107  Pac.  322;  Daugherty 
V.  Payne,  175  Ind.  603,  95  N.  E. 
233;  Pressley  v.  Lamb,  105  Ind.  171, 
4  N.  E.  682;  Hay  v.  McDaneld,  156 
Ind.  390,  59  N.  E.  1064;  State  ex 
rel.  Williams  v.  Judge,  51  La.  Ann. 
161,  24  So.  790;  Semple  v.  Frisco 
Land  Co.,  124  La.  663,  50  So.  619; 
Levy  V.  Rossel,  82  Miss.  68,  33 
So.  651;  Shaffer  v.  Tyrrell,  58 
Okla.  15,  158  Pac.  626;  Judgment 
(Civ.  App.  1897),  40  S.  W.  1022, 
affirmed;  Stone  v.  Stone,  18  Tex. 
Civ.  App.  80,  43  S.  W.  567;  Hart- 
Parr  Co.  V.  Alvin-Japanese  Nurs- 
ery Co.  (Tex.  Civ.),  179  S.  W.  697. 

In  the  federal  courts  the  right 
to  appeal  from  an  order  appoint- 
ing a  receiver  is  fixed  by  statute 
(see  act  of  March  3,  1891  [26 
Stat.  828,  U.  S.  Comp.  St.  1901, 
p.  550],  as  amended  by  act  of 
April  14,  1906  [34  Stat.  116,  U.  S. 
Comp.  St.  Supp.  1907,  p.  209],  re- 
garding such  appeals).  Northern 
Pac.  Ry.  Co.  v.  Pacific  Coast  Lum- 
ber Mfrs.'  Assn.,  165  Fed.  1,  91 
C.  C.  A.  39;  Union  Pac.  Ry.  Co.  v. 
Oregon  &  Washington  Lumber 
Mfrs.'    Assn.,    165    Fed.    13,    91    C. 


C.  A.  51;  Taylor  v.  Breese,  163 
Fed.  678,  90  C.  C.  A.  558;  Mann  v. 
Gaddie,  158  Fed.  42,  88  C.  C.  A.  1. 

See,  also.  Act  Cong.  April  14, 
1906,  34  Stat.  116  (U.  S.  Comp.  St. 
Supp.  1907,  p.  209),  provides  that 
where,  on  a  hearing  in  equity,  a 
receiver  is  appointed  by  an  inter- 
locutory order,  an  appeal  may  be 
taken  within  thirty  days  from  the 
entry  thereof.  Root  v.  Mills,  168 
Fed.  688,  94  C.  C.  A.  174. 

Under  act  of  March  3,  1891,  26 
Stat.  826,  chap.  517,  §  6,  the 
United  States  Court  of  Appeals 
will  not  review  an  order  for  the 
appointment  of  a  receiver.  Flor- 
ida Constr.  Co.  v.  Young,  59  Fed. 
721,  8  C.  C.  A.  231.  The  rule  is 
the  same  under  the  acts  of  Con- 
gress regarding  appeals  to  the  Su- 
preme Court  of  the  United  States. 

The  requirement  is  that  the  or- 
der from  which  the  appeal  is  de- 
sired must  terminate  the  litiga- 
tion of  the  parties  on  the  merits 
of  the  case,  so  that  if  there  should 
be  an  affirmance  in  the  upper 
court,  the  court  below  would  have 
nothing  to  do  but  to  execute  the 
decree  it  had  already  rendered. 
Grant  v.  Phoenix  Mut.  L.  Ins.  Co., 
106  U.  S.  429,  27  L.  Ed.  257;  Webb 
V.  Allen,  15  Tex.  Civ.  App.  605, 
40  S.  W.  342. 

2  An  interlocutory  decree,  in  ef- 
fect appointing  a  special  master, 
though  he  be  named  "conditional 
receiver,"'    is    not   appealable,    not 
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under  the  terms  of  the  statute  where  such  is  the  test  of 
appealability,^  or  as  sometimes  is  provided,  it  renders 
the  appellant  a  person  aggrieved  by  the  appointment.* 
And  under  statutory  provisions  authorizing  an  appeal  in 
chancery  decrees  requiring  the  change  of  the  title  or 
possession  of  property,  an  appeal  may  be  taken  from  the 
appointment  of  a  receiver  even  though  he  is  required  to 
petition  for  the  transfer  of  the  possession  from  that  of 
another  receiver.^  The  decisions  holding  that  an  order 
appointing  a  receiver  is  appealable  are  generally  based 
upon  the  ground  that  the  order  is  one  final  in  character.^ 


being  such  order  appointing  a  re- 
ceiver as  is  appealable,  under  the 
statute.  Gulf  Refining  Co.  v.  Vin- 
cent Oil  Co.,  185  Fed.  87,  107  C. 
C.  A.  307. 

In  Shaffer  v.  Tyrrell,  58  Okla. 
15,  158  Pac.  626,  it  was  held  that 
under  the  Oklahoma  statute  an  ap- 
peal could  only  be  taken  by  the 
aggrieved  party  from  an  order  re- 
fusing to  vacate  the  appointment 
of  a  receiver  and  not  from  the 
order  of  appointment. 

3  Sacramento  Valley  Irr.  Co.  v. 
Lee,  15  N.  M.  567,  113  Pac.  834; 
Eagle  Mining  &  Improvement  Co. 
v.  Lund,  15  N.  M.  696,  113  Pac. 
840. 

4  Winsor  Pottery  Works  v.  Su- 
perior Court,  13  Cal.  App.  360,  109 
Pac.  843. 

In  a  suit  in  the  nature  of  one 
to  remove  a  cloud  on  the  title, 
where  the  defendant  had  no  right 
to  the  possession  of  the  property 
involved  nor  to  the  collection  of  the 
rents,  he  was  not  injured  by  the 
appointment  of  a  receiver  and  had 
no  right  to  complain  on  appeal, 
and  the  appellate  court  will  not 
revise  the  propriety  of  the  order 
of  appointment.     Davies  v.  Rams- 


dell  (Cal.  App.),  183  Pac.  702  (re- 
hearing denied  by  supreme  court). 

5  Whyel  V.  Jane  Lew  Coal  & 
Coke  Co.,  67  W.  Va.  651,  69  S.  E. 
192. 

An  interlocutory  decree  appoint- 
ing a  receiver  to  take  charge  of  and 
rent  real  estate  is  an  appealable 
decree.  Davidson  v.  Davidson,  70 
W.  Va.   203,  73   S.   E.   715. 

Interlocutory  orders,  which  are 
appealable  under  U.  S.  Comp.  St. 
1901,  p.  550,  7,  authorizing  appeal 
from  certain  interlocutory  orders 
granting  an  injunction  or  appoint- 
ing a  receiver,  are  orders  which 
in  effect  either  oust  parties  from 
possession  or  injuriously  control 
the  management  and  disposition 
of  property.  Gulf  Refining  Co.  v. 
Vincent  Oil  Co.,  185  Fed.  87,  107 
C.  C.  A.  307. 

6  Wilson  v.  Davis,  1  Mont.  98; 
Callanan  v.  Shaw,  19  Iowa  183; 
Pressley  v.  Lamb,  105  Ind.  171, 
4  N.  E.  682  (see  stat.) ;  Cone  v. 
Paute,  11  Hcisk.  (Teun.)  50G;  Mc- 
Minn-rille  &  M.  R.  Co.  v.  Huggir.s, 
7  Coldw.  (Tenn.)  217;  Mabry  v. 
Ross,  1  Heisk.  (Tenn.)  709;  Lewis 
V.  Campau,  14  Mich.  4.3bf,  90  Am. 
Dec.  245;  Barry  v.  Brigss,  22  Mich. 
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"Where  the  appointment  of  a  receiver  is  not  regarded  as 
a  final  order,  it  is  held  not  to  be  appealableJ    An  order 


201;  Detroit  First  Nat.  Bank  v. 
E.  T.  Barniim  Wire  &  I.  Works, 
58  Mich.  124,  315,  55  Am.  Rep. 
660,  24  N.  W.  543,  25  N.  W.  202; 
Brown  v.  Ring,  77  Mich.  159,  43 
N.  W.  770,  1152;  Bollard  v.  Taylor, 
1  Jones  &  S.  (N.  Y.)  496;  Fellows 
V.  Heermans,  13  Abb.  Pr.  N.  S. 
(N.  Y.)  1;  Grant  v.  Webb,  21  Minn. 
39;  Knight  v.  Nash,  22  Minn.  452; 
McCord  V.  Weil,  33  Neb.  868,  51 
N.  W.  300,  29  Neb.  682,  46  N.  W. 
152;  Hovey  v.  McDonald,  109  U. 
S.  150,  27  L.  Ed.  888,  3  Sup.  Ct. 
136;  Pagett  v.  Brooks,  140  Ala. 
257,  37  So.  263;  Mardian  v.  Daboll, 
118  Mich  353,  76  N.  W.  497;  M.  A. 
Seeds  Dry-Plate  Co.  v.  Heyn 
Photo-Supply  Co.,  57  Neb.  214,  77 
N.  W.  660;  Deckert  v.  Chesapeake 
Western  Co.,  101  Va.  804,  45  S.  E. 
799. 

An  order  removing  trustees  of 
an  estate  and  appointing  a  re- 
ceiver, before  final  judgment,  is 
reviewable.  Tuckerman  v.  Cur- 
rier, 54  Colo.  24,  129  Pac.  220. 

An  order  appointing  a  receiver 
in  a  foreclosure  suit  is  a  final  or- 
der affecting  substantial  rights, 
from  which  an  appeal  will  lie. 
Anderson  v.  Matthews,  8  Wyo.  307, 
57  Pac.  156. 

A  chancery  decree  appointing  a 
receiver  changes  the  possession 
of  personal  property  and  is  appeal- 
able. Baltimore  Bargain  House  v. 
St.  Clair,  58  W.  Va.  565,  52  S.  E. 
660. 

A  decree  permanently  appoint- 
ing a  receiver  of  the  assets  of  an 
insolvent  firm,  on  the  ground  that 
a  trustee  for  the  payment  of  the 
claims    of    creditors    is    violating 


his  duty  in  failing  to  keep  such 
assets  separate  from  his  individ- 
ual funds  and  in  some  place  of 
safe  keeping,  is  appealable  as  ad- 
judging the  principles  of  the  case, 
although  the  possession  and  ad- 
ministration of  personal  property 
alone  is  involved.  Wagner  v. 
Coen,  41  W.  Va.  351,  23  S.  E.  735. 

An  order  appointing  a  receiver 
is  a  final  judgment  from  which  an 
appeal  may  be  taken.  Ogden  City 
V.  Bear  Lake,  etc.,  Co.,  16  Utah 
440,  41   L.   R.  A.  305,  52  Pac.  697. 

A  judgment  appointing  a  re- 
ceiver does  not  terminate  the 
cause,  as  it  remains  the  duty  of 
the  court  to  supervise  and  direct 
his  conduct,  and  to  make  such  or- 
ders as  may  be  necessary  from 
time  to  time  to  settle  the  rights 
of  parties  claiming  an  interest  in 
the  estate.  Barber  v.  Interna- 
tional Co.  of  Mexico,  74  Conn. 
652,  92  Am.  St.  Rep.  246,  51  Atl. 
857. 

An  order  appointing  a  resident 
co-receiver  as  ancillary  receiver 
to  act  with  receivers  previously 
appointed,  entered  prior  to  Act 
June  6,  1900,  31  Stat.  660  [U.  S. 
Comp.  St.  1901,  p.  550],  allowing 
appeals  from  interlocutory  orders 
appointing  receivers,  is  not  ap- 
pealable as  a  final  decree.  Col- 
trane  v.  Templeton,  106  Fed.  370, 
45  C.  C.  A.  328. 

7  Whiting  V.  Bank  of  U.  S.,  38 
U.  S.  (13  Pet.  6),  10  L.  Ed.  33; 
Forgay  v.  Conrad,  47  U.  S.  (6 
How.)  201,  12  L.  Ed.  404;  Craig- 
head V.  Wilson,  59  U.  S.  (18  How.) 
199,  15  L.  Ed.  332;  Eeebe  v.  Rus- 
sell,  GO   U.    S.    (19    How.)    283,   15 
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appointing  a  receiver  for  a  corporation  is  not  necessarily 
a  final  order,^  although  it  may  be  such,  depending  upon 
the  circumstances.*^  The  fact  that  the  receiver  is  desig- 
nated as  a  ''temporary  receiver"  does  not  affect  the  right 
to  appeal  from  the  order  of  appointment/*^  and  where  the 
directors  of  a  corporation  by  a  resolution  consented  to 
the  appointment  of  a  receiver,  the  corporation  can  not 
appeal  unless  the  consent  of  the  directors  was  illegal. ^^ 
A  receiver  may  appeal  from  an  order  of  the  court  ap- 
pointing him,  which  restrains  him  from  doing  certain 
things,  made  at  the  instance  of  interveners.  Under  such 
circumstances  the  proceedings  raised  by  his  answer  to 
the  petition  is  regarded  as  an  adversary  one  in  which 
the  receiver  will  be  regarded  as  rei3resenting  the  inter- 


L.  Ed.  668;  Bronson  v.  La  Crosse 
&  M.  R.  Co.,  67  U.  S.  (2  Black) 
524,  17  L.  Ed.  359;  Thompson  v. 
Dean,  74  U.  S.  (7  Wall.)  342,  19 
L.  Ed.  97;  St.  Clair  County  v.  Lov- 
ingston,  85  U.  S.  (18  Wall.)  628, 
21  L.  Ed.  813;  Parcels  v.  Johnson, 
87  U.  S.  (20  Wall.)  653,  22  L.  Ed. 
410;  North  Carolina  R.  Co.  v. 
Swasey,  90  U.  S.  (23  Wall.)  405, 
23  L.  Ed.  136;  Crosby  v.  Buchanan, 
90  U.  S.  (23  Wall.)  420,  23  L.  Ed. 
138;  Tippecanoe  County  Comrs.  v. 
Lucas,  93  U.  S.  108,  23  L.  Ed.  822; 
Bostwick  V.  Brinkerhoff,  106  U.  S. 
3,  27  L.  Ed.  73,  1  Sup.  Ct.  15; 
Wilson  V.  Davis,  1  Mont.  98;  Em- 
mett  V.  Garnett,  7  Mackey  (D.  C.) 
52;  Meadow  Valley  Min.  Co.  v. 
Dodds,  6  Nev.  261;  Eaton  &  H.  R. 
Co.  V.  Varnum,  10  Ohio  St.  622; 
Cincinnati,  S.  &  C.  R.  Co.  v.  Sloan, 
31  Ohio  St.  1;  Wood  v.  Brewer,  9 
Ind.  86;  Coates  v.  Cunningham,  80 
111.  467;  Kansas  Rolling  Mill.  Co. 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  31 
Kan.  90,  1  Pac.  274;  Boyd  v.  Cook, 
40  Kan.  675,  20  Pac.  477;  Hotton- 


stein  V.  Conrad,  5  Kan.  249; 
Hanon  v.  Weil,  69  Miss.  476,  13 
So.  878;  Duncan  v.  Campau,  15 
Mich.  415;  East  &  West  Texas  L. 
Co.  V.  Williams,  71  Tex.  444,  9 
S.  W.  436. 

8  Pierce  v.  Old  Dominion  Copper 
Mining  &  Smelting  Co.,  67  N.  J. 
Eq.  399,  58  Atl.  319. 

A  stockholder  and  officer  of  a 
corporation  sued  for  an  account- 
ing for  mismanagement,  in  which 
suit  the  corporation  is  a  defen- 
dant, has  no  right  of  appeal  from 
the  order  appointing  a  receiver 
under  Ind.  Rev.  Stat.  1894,  §  1245. 
McFarland  v.  Pierce,  151  Ind.  546, 
45  N.  E.  706,  47  N.  E.  1. 

f>  People's  Cemetery  Assn.  v. 
Oakland  Cemetery  Co.,  24  Tex. 
Civ.  App.  668,  60  S.  W.  679;  Cali- 
fornia Fruit  Growers'  Assn.  v. 
Superior  Court,  8  Cal.  App.  711, 
97  Pac.  769. 

10  Stewart  v.  Adam,  Meldrum  & 
Anderson  Co.  (Ind.),  55  N.  E.  760. 

1 1  Harrod  v.  New  Orleans  Sew- 
erage Co.,  49  La.  Ann.  1595,  23 
So.  838. 
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ests  of  tlie  owners  of  the  property  regardless  of  tlie  fact 
that  he  is  the  arm  of  the  court. ^^ 

Ordinarily  a  party  to  the  proceeding  may  appeal  from 
an  order  appointing  a  receiver  ex  'parte  under  the  same 
circumstances  as  from  an  appointment  made  upon 
notice, ^^  and  especially  so  under  statutory  provisions  al- 
lowing appeals  from  orders  granting,  refusing  or  modi- 
fying a  provisional  remedy.^^  But  it  has  been  held  that 
an  ex  parte  appointment  of  a  receiver  made  under  a 
statute  allowing  such  appointments  upon  the  furnishing 
of  an  undertaking  to  cover  damages  resulting  from  an 
unauthorized  appointment,  is  not  a  final  order  of  an 
appealable  character.^^. 

The  question  whether  an  appeal  lies  from  an  order 
refusing  to  appoint  a  receiver  is  largely  regulated  by 
statute.  Under  the  constitutional  and  statutory  provi- 
sions of  some  states  an  appeal  will  lie  from  an  order 
refusing  to  make  such  an  appointment.^^  An  order  of 
that  character  may  by  reason  of  the  character  of  the 
case  in  which  it  is  sought  become  a  final  order  of  an 
appealable  nature.  Thus  the  refusal  of  the  court  to  ap- 
point a  receiver  to  take  possession  of  land  in  a  vendor 
lien  foreclosure^'^  or  to  collect  the  rents  of  mortgaged 
property  after  sale  under  foreclosure  showing  a  defi- 
ciency/^ will  constitute  such  a  final  order  as  to  be  appeal- 
able.    Where,  however,  the  order  refusing  to  appoint  a 

12  Felton  V,  Ackerman,  61  Fed.  ispopp  v.  Daisy  Gold-Min.   Co.. 

225,    9    C.    C.    A.    457.  22  Utah  457,  63  Pac.  185. 

isDavila  v.  Heath,  13  Cal.  App.  In    this     connection    see,     also, 

370,  109  Pac.   893.  Libert  v.   Untried,   47   Wash.   182, 

A  creditor  may  appeal  from  an  91  Pac.  774. 

ex     parte     order     appointing     re-  le  Chemung  Min.  Co.  v.  Hanley, 

ceiver    for    an    insolvent    corpora-  11  Idaho  302,  81  Pac.  619. 

tion.    In  re  Moss  Cigar  Co.,  50  La.  17  Leavell  v.  Poore,  91  Ky.  321, 

Ann.   789,   23  So.   544.  13  Ky.  Law  Rep.  51,  15  S.  W.  858. 

14  Cessna  v.  Otho  Dev.  &  Power  ts  Wright  v.    Case,    69   111.  App. 

Co.,  35  S.  D.  557,  153  N.  W.  380.  COj. 
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receiver  is  merely  of  an  interlocutory  character/^  an  ap- 
peal will  not  lie  even  tliougli  the  statute  allows  appeals 
from  orders  appointing  receivers.-*^ 

The  gist  of  an  order  appointing  a  receiver  is  the  taking 
of  the  possession  of  property  from  the  defendant  and 
placing  it  with  the  receiver.  Hence  an  appeal  does  not 
ordinarily  lie,  in  the  absence  of  statutory  authority,  from 
an  order  appointing  a  successor  to  a  receiver  previously 
appointed. ^^ 

§  801.     General  Right  of  Receiver  to  Appeal. 

The  general  rule  is  that  a  receiver  being  a  mere  agent 
of  the  court,  he  has  no  authority  to  appeal  from  orders 
made  by  it  in  the  pending  proceedings  except  as  the  court 
may  authorize  him  to  do  so  with  the  special  exception 
that  he  generally  has  a  right  to  appeal  in  respect  to  mat- 
ters relating  to  his  official  conduct,  accounts,  credits,  or 
judgments  rendered  against  him  in  other  proceedings.^ 

1!^  Bartlett  &  Stancliff  V.  Boyles,  may     be     questioned     on     appeal. 

06    W.    Va.    327,    66    S.    E.    474;  Iroquois  Furnace  Co.  v.  Kimbark, 

r.obrecht  v.  Robrecht,   46  W.  Va.  85   111.   App.   399. 
738,    34     S.    E.    801;     Stafford    v.  A    statute    which    provides   that 

.Tones,  65  W.  Va.  567,  64  S.  E.  723.  whenever   an    interlocutory    order 

20  Gulf  Nat.  Bank  v.  Bass  (Tex.  is  entered  in  any  suit  "appoint- 
Civ.),  177  S.  W.  1019;  Tipton  v.  ing  a  receiver,  or  giving  further 
Railway  Postal  Clerks'  luv.  Assn.  or  additional  powers  of  property 
(Tex.  Civ.).  173  S.  W.  562;  Tur-  to  a  receiver  already  appointed, 
ner  v.  Turner,  47  Tex.  Civ.  391,  an  appeal  may  be  taken"  from 
392,  105  S.  W.  237;  Swearingen  such  order,  does  not  give  a  right 
V.  Swearingen  (Tex.  Civ.),  165  S.  of  appeal  from  an  order  substi- 
W.  16,  17.  tuting  one   person  as  receiver  in 

21  McFarlane  v.  Greenameyer  place  of  another  who  had  resigned. 
(Tex.  Civ.),  199  S.  W.  304;  In  re  International  Building,  Loan  & 
Mitchell-Borne  Const.  Co.,  134  La.  Investment  Union  v.  McGonigle, 
518,    64    So.    397.  72    111.    App.     399;     Ertl    v.    Leh- 

In  this  connection  see  State  ex  mann,  178  111.  App.  38. 

rel.  Sullivan  v.  Reynolds,  209  Mo.  i  Polk   v.   Johnson    (Ind.    App.), 

161,  123  Am.  St.  Rep.  468,  14  Ann.  76  N.  E.  634. 

Cas.  198,  15  L.  R.  A.  (N.  S.)   963,  An  appeal  by  a  receiver  from  a 

107   S.  W.  487.  decision   against   him   is    not   evi- 

The    eligibility   of   the   receiver  dence   of   bad   faith   on   his   part, 
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But  an  appeal  Ly  a  receiver  on  behalf  of  the  estate  should 
be  by  leave  of  the  receivership  court.^  As  a  general  rule 
it  may  be  stated  that  he  has  a  right  to  the  same  defenses 
that  could  have  been  urged  by  the  person  or  corporation 
over  whose  property  he  appointed  including  the  rights  of 
appeal.^  The  right  of  the  receiver  to  appeal  in  respect  to 
matters  relating  to  his  compensation  and  the  like  is  un- 
questioned ^  and  is  based  upon  the  ground  that  he  is  a 
party  in  interest.^  Of  course  in  all  cases  of  appeal  by  the 
receiver  the  question  of  the  nature  of  the  order  and 
whether  it  is  final  or  simply  interlocutory  is  to  be  taken 
into  consideration.® 


and  may  be  evidence  of  judicious 
management. 

Devendorf  v.  Dickinson,  21  How. 
Pr.  (N.  Y.)  275.  "Defendants 
show  no  bad  faith  or  mismanage- 
ment of  the  action  on  the  part  of 
tlie  receiver;  that  he  still  perse- 
vered after  being  beaten  at  spe- 
cial term  and  appealed  to  the 
general  term  clearly  is  not  such 
evidence;  it  is  only  evidence  of 
perseverance  and  nothing  more. 
It  may  be  meritorious  rather  than 
censurable." 

Re  City  &  County  Invest.  Co., 
L.  R.  13  Ch.  Div.  475;  Re  Silver 
Valley  Mines,  L.  R.  21  Ch.  Div. 
381.  An  appeal  will  not  be  dis- 
missed because  the  receiver  did 
not  first  obtain  leave  of  the  court. 
The  allowance  of  the  appeal  is 
equivalent  to  leave  of  court  to 
take  it.  Farlow  v.  Kelley,  re- 
ported only  in  U.  S.  Sup.  Ct.  Re- 
ports, 131  U.  S.  cci,  appendix,  26 
L.  Ed.  427. 

2  Coffey    V.    Gay,    191    Ala.    137, 
L.   R.  A.  1915D,  802,  67  So.  681. 
McKinnou     v.     Wolfenden,     78 


Wis.  237,  47  N.  W.  43G.  And  see 
Dorsey  v.  Sibert,  93  Ala.  312,  9 
So.    288. 

The  court  may  authorize  the 
receivers  of  a  corporation  ap- 
pointed by  it  to  appeal  from  a 
foreign  judgment  against  the  cor- 
poration. Beilman  v.  Poe,  120  Md. 
444,  88  Atl.   131. 

3  Melendy  v.  Barbour,  78  Va, 
544.  If  he  were  not  permitted  to 
appeal,  injustice  to  the  parties 
might  result.  Steele  v.  White,  2 
Paige  (N.  Y.)  478;  Cuyler  v. 
Moreland,  6  Paige  (N.  Y.)  273; 
Stone  V.  Byrne,  5  Bro.  P.  C.  213. 

■i  Magee  v.  Cowperthwaite,  10 
Ala.  966;  Central  Trust  Co.  v. 
Grant  Locomotive  Works,  135  U. 
S.  207,  221,  34  L.  Ed.  97,  104,  10 
Sup.  Ct.  736;  Hinckley  v.  Oilman, 
C.  &  S.  R.  Co.,  94  U.  S.  467,  24 
L.  Ed.  166;  Herndon  v.  Hurter,  19 
Fla.  397. 

5  Hinckley  v.  Gilman,  C.  &  S.  R. 
Co.,  94  U.  S.  467,  24  L.  Ed.  166; 
Whitaker  v.  Sparkman,  30  Fla. 
347,  11  So.  542;  Cf.  Adair  Co.  v. 
Ownby,  75  Mo.  282. 

c  Rocbat  V.  Gee,  91  Cal.  355,  27 
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In  cases  where  it  is  the  duty  of  a  receiver  to  defend 
the  assets  of  the  estate  from  unlawful  claims,  he  gener- 
ally has  the  right  to  appeal,'  and  especially  so  where  he 


Pac.  670;  Illinois  Trust  &  Sav. 
Bank  v.  Pacific  R.  Co.,  99  Cal.  407, 
33  Pac.  1132;  Whitaker  v.  Spark- 
man,  30  Fla.  347,  11  So.  542; 
Hinckley  v.  Gilman,  C.  &  S.  R. 
Co..  94  U.  S.  467.  24  L.  Ed.  166; 
Washington,  G.  &  A.  R.  Co.  v, 
Washington,  74  U.  S.  (7  Wall.) 
577,  19  L.  Ed.  275;  Thompson  v. 
McKim,  6  Har.  &  J.   (Md.)    302. 

As  to  what  are  final  orders,  see 
Jeffreys  v.  Coleman,  20  Fla.  536; 
Williams  v.  Hutchinson,  26  Fla. 
513,  7  So.  852;  Williams  v.  Mor- 
gan, 111  U.  S.  684,  28  L.  Ed.  559, 
4  Sup.  Ct.  638;  City  of  Savannah 
V.  Jessup,  106  U.  S.  563,  27  L.  Ed. 
276,  1  Sup.  Ct.  512;  Milwaukee  & 
M.  R.  Co.  V.  Soutter,  69  U.  S.  (2 
Wall.)  510,  17  L.  Ed.  900;  Grant 
V.  Phoenix  Mut.  L.  Ins.  Co.,  106 
U.  S.  429,  27  L.  Ed.  237,  1  Sup.  Ct. 
414;  Louisiana  Nat.  Bank  v.  Whit- 
ney, 121  U.  S.  284,  30  L.  Ed.  961, 
7  Sup.  Ct.  897;  International 
Iraprov.  Fund  v.  Greenough,  105 
U.  S.  527,  26  L.  Ed.  1158;  Williams 
V.  Morgan,  111  U.  S.  684,  28  L. 
Ed.  559,  4  Sup.  Ct.  638;  Fosdick  v. 
Schall,  99  U.  S.  235,  25  L,  Ed.  339; 
Ex  parte  Farmers'  Loan  &  T.  Co., 
129  U.  S.  206,  32  L,  Ed.  656,  9  Sup. 
Ct.  265;  Hovey  v.  McDonald,  109 
U..S.  150,  27  L.  Ed.  888,  3  Sup.  Ct. 
136. 

7  Pickering  v.  Richardson,  57 
Wash.  117,  106  Pac.  614. 

In  Felton  v.  Ackerman,  61  Fed. 
225,  9  C.  C.  A.  457,  the  right  of  a 
receiver  to  appeal  from  the  judg- 
ment of  the  court  appointing  was 
recognized.  Judge  Taft  in  dis- 
cussing this   right,   said:      "While 


it  is  true  that  the  receiver  is  an 
arm  of  the  court  in  the  adminis- 
tration of  the  property,  yet  where 
persons  intervene  to  obtain  relief 
against  him,  because  they  can  not 
obtain  full  relief  in  any  other 
forum,  the  issue  raised  by  his  an- 
swer to  the  petition  makes  the 
proceeding  an  adversary  one,  in 
which  the  receiver  represents  the 
interests  of  the  owners  of  the 
property  of  which  he  is  tempo- 
rarily in  charge.  If,  as  such  rep- 
resentative, he  feels  aggrieved  by 
an  order  of  the  court  made  in  an 
adversary  proceeding  of  this  char- 
acter, it  is  difficult  to  see  why  he 
should  not  be  permitted  to  have 
the  order  of  the  court  reviewed 
by  the  appellate  tribunal  to  which 
any  other  litigant  may  resort. 
Certainly,  the  owners  of  the  prop- 
erty, if  aggrieved  by  the  order 
against  the  receiver,  might  ap- 
peal, and  there  would  seem  to  be 
no  justice  in  preventing  the  tem- 
porary custodian  of  their  prop- 
erty from  doing  so.  .  .  .  But 
where  the  appeal  is  in  the  interest 
of  the  property,  and  therefore  is 
in  the  interest  of  all  who  shall 
thereafter  be  shown  to  have  any 
right  to  the  property,  it  is  quite 
convenient  and  proper  that  the 
receiver  should  be  allowed  to  con- 
duct the  appellate  proceeding. 
.  .  .  He  is  the  receiver  of  the 
federal  court;  and,  while  it  Is 
true  that  this  is  an  adversary 
proceeding,  as  already  stated,  he 
does  not  lose  his  character  as  an 
officer  of  the  court,  with  all  the 
consequences  as  to  directness   of 
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is  in  effect  tlie  successor  of  a  corporation  whose  affairs 
lie  is  administering  under  orders  of  the  court  to  prose- 
cute and  defend  all  actions  necessary  or  advisable  for  the 
protection  of  the  property.^  But  he  has  no  right  of 
appeal  in  respect  to  matters  arising  in  the  progress  of 
the  main  case  since  he  is  not  a  party  to  it.^  Where  a 
court  has  appointed  three  receivers  of  a  corporation  and 
has  permitted  a  mortgagee  of  the  corporation  to  prose- 
cute in  another  court  such  suit  or  suits  as  it  might  deem 
necessary  for  the  purpose  of  protecting  and  enforcing  its 
rights  under  its  mortgage,  and  two  of  the  receivers  file 
an  answer  admitting  the  more  material  averments  of  the 
bill  while  the  other  receiver  files  an  answer  which  among 
other  things  alleges  that  the  mortgage  is  ultra  vires  and 
invalid,  and  the  court  finds  that  the  mortgage  was  valid 
and  grants  the  relief  sought  by  the  mortgagee,  it  is 
proper  for  the  receivership  court  to  permit  the  objecting 
receiver  to  prosecute  an  appeal  where  it  appears  that  he 
is  acting  in  good  faith  in  the  matter  and  no  material  delay 
will  result  fom  such  appeal.^*'     The  ruling  of  the  court 

remedy  against  him  which  this  re-  W^aterworks    Co.    70    Fed    129,    17 

lation    makes    necessary.     Section  C.  C.  A.  16. 

2  of  the  act  of  August  13,  1888,  9  Broughton  v.  Shivers,  152  Ala. 
defining  the  jurisdiction  of  the  368,  44  So.  469. 
Circuit  Courts  of  the  United  lo  Goodman  Mfg.  Co.  v.  Pitts- 
States,  provides  that  whenever,  in  burg-Buffalo  Co.,  222  Fed  144.  In 
any  cause  pending  in  any  court  of  the  above  case  the  court  said:  "A 
the  United  States,  tliere  shall  be  question  of  procedure,  and  the 
a  receiver  or  manager  in  posses-  power  and  duty  of  the  court  in  the 
sion  of  any  property,  such  re-  premises,  is  thus  raised  on  peti- 
ceiver  or  manager  shall  manage  tion  and  answer,  which  is  impor- 
and  operate  such  property  accord-  tant  and  fundamental.  It  is,  of 
ing  to  the  requirements  of  the  course,  true  that  a  receiver  is  an 
valid  laws  of  the  state  in  which  officer  of  the  court.  lie  derives 
such  property  shall  be  situated,  in  his  existence  from  an  order  which 
the  same  manner,  that  the  owner  the  court  may  vacate,  or  he  may 
or  possessor  thereof  would  be  be  held  to  his  trust  and  com- 
bound  to  do,  if  in  possession  pelled  to  exercise  it  properly.  But 
thereof."  his  individuality  is  not  lost,  his 
8  Jeffery  v.  Osborne,  145  Wis.  conscience  fettered,  nor  his  judg- 
351,  129  N.  W^.  931;  Rust  v.  United  ment    surrendered,    when    he    ac- 
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was  substantially  that  each  receiver  where  there  are  sev- 
eral, may  act  independently  of  each  other  and  that  the 
majority  can  not  bind  the  minority  receiver  in  case  of  a 
conflict.  Of  course  the  receivers  being  merely  agents  of 
the  court  would  be  ordinarily  bound  in  case  of  conflict 
among  themselves  by  the  instructions  and  orders  of  the 
court. 


cepts  a  receivership.  On  the 
other  hand,  he  is  presumably 
chosen  because  the  court  believes 
he  will  execute  the  trust  reposed 
in  him  with  wisdom,  diligence, 
and  fidelity;  nor  does  it  follow 
that  he  should  necessarily  yield 
his  judgment  to,  or  be  governed 
in  his  actions  by,  his  coreceivers, 
who  may  constitute  a  majority. 
The  majority  is  not  always  right, 
and  in  the  end  he  must  answer 
for  himself  on  all  questions  of 
fidelity  in  the  execution  of  the 
trust.  There  appears  to  be  noth- 
ing in  the  case  which  would  jus- 
tify the  court  in  concluding  that 
the  receiver  in  question  is  acting 
In   bad  faith. 

"The  answer  to  said  petition  al- 
leges that  petitioner  had  submit- 
ted his  cause  to  the  courts  of 
Pennsylvania  for  determination, 
with  such  right  to  appeal  as  is 
allowed  by  the  laws  of  that  state, 
and  that  no  prayer  was  made  to 
this  court,  nor  any  order  made 
by  it,  that  it  should  be  restricted 
to  an  adjudication  in  the  lower 
courts;  nor  was  the  right  reserved 
to  this  court  to  review  the  adju- 
dication of  the  court  of  common 
pleas.  Respondent  further  averred 
that  the  said  court  of  common 
pleas  erred  in  its  findings  of  fact 
and  conclusions  of  law,  and  that 
because  of  such  errors  the  decree 
was  erroneous,  and  that  respon- 
II  Rec— 135 


dent  was  advised  by  counsel 
learned  in  the  law  and  verily 
believes  that,  upon  consideration 
of  the  said  decree  by  the  Su- 
preme Court  of  Pennsylvania,  the 
decree  will  be  reversed,  and  a 
decree  entered  dismissing  the  bill 
of  complaint.  He  denies  that  any 
material  delay  will  be  caused  by 
such  appeal,  and  avers  his  v/ill- 
ingness  to  co-operate  with  peti- 
tioner in  having  the  cause  ad- 
vanced in  the  supreme  court  and 
heard  at  Philadelphia.  He  further 
avers  that  under  his  appointment 
by  this  court  he  is  clothed  with 
authority  to  administer  the  affairs 
of  the  estate  intrusted  to  his  care 
and  to  defend  the  rights  of  those 
in  whose  place  he  stands;  that  he 
is  required  as  such  officer  to  act 
according  to  his  best  judgment 
and  good  conscience,  and  is  not 
permitted  to  surrender  the  rights 
of  those  for  whom  he  acts  be- 
cause others  may  differ  with  him 
in  opinion.  The  respondent  asks 
that,  in  order  that  this  important 
matter  may  receive  full  consider- 
ation by  this  court,  he  may  be 
permitted  to  perfect  his  appeal  to 
the  Supreme  Court  of  Pennsyl- 
vania, so  as  to  operate  as  a  super- 
sedeas, as  petitioner  would  have 
as  ample  remedy  by  injunction  to 
restrain  proceedings  on  the  ap- 
peal as  on  the  present  applica- 
tion,  while   respondent  would    be 
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§  802.     Right  to  Appeal  from  Order  Discharging  or  Removing 
Receiver  or  Refusing  to  Do  So. 

The  right  of  appeal  is  a  matter  of  statutory  regulation 
and  it  is  necessary  for  one  to  bring  himself  within  some 
one  of  the  statutory  principles  of  appeal  unless  the  stat- 
ute is  explicit  on  the  subject.  A  receiver,  being  a  mere 
servant  of  the  court,  has  no  such  interest  in  the  action 
as  entitles  him  to  an  appeal  from  an  order  discharging 
him  ^  except  in  so  far  as  the  order  of  discharge  attempts 
to  settle  his  accounts  or  fix  his  compensation  ^  or  fails  to 
protect  him  in  respect  to  his  disbursements.^  It  has  been 
held  that  a  receiver  appointed  ex  parte  under  a  statute 


remediless,  unless  he  should  in- 
cur the  risk  of  a  contempt  of 
this  court,  and  his  cestuis  que 
trustent  would  suffer  irreparable 
injury,  if  an  appeal  should  not  be 
taken  to  the  Supreme  Court  of 
Pennsylvania." 

1  Ex  parte  Jonas,  1S6  Ala.  567, 
64  So.  960;  Edwai'ds  v.  Western 
Land  &  Power  Co.,  27  Cal.  App. 
724,  151  Pac.  16;  McKinnon  v. 
Wolfenden,  78  Wis.  237,  47  N.  W. 
436. 

Under  code  provisions  allowing 
only  appeals  from  orders  as  to 
receivers  "appointing  a  receiver 
or  giving  other  or  further  powers 
or  property  to  a  receiver  already 
appointed,"  the  discharge  of  one 
receiver  and  substitution  of  an- 
other is  not  subject  to  review. 
Ertl  V.  Lehmann,  178  111.  App.  38. 

The  removal  of  the  receiver 
furnishes  no  ground  of  appeal. 
The  receiver  is  the  mere  officer 
of  court  and  his  holding  is  the 
holding  of  the  court  for  the  party 
who  may  be  entitled,  and  his  dis- 
charge is  no  ground  of  appeal. 
Washington   City   &  P.  L.  R.   Co. 


v.  Southern  Maryland  R.  Co.,  55 
Md.  153;  Ellicott  v.  Warford,  4 
Md.  80;  Cain  v.  Warford,  7  Md. 
282. 

See,  also,  Eoynston  v.  Foster, 
7  Mete.  (Mass.)  415;  Levi  v.  Kar- 
rick,  15  Iowa  444;  Turner  v.  First 
Nat.  Bank,  30  Iowa  191;  Carmi- 
chael  V.  Vandebur,  51  Iowa  225,  1 
N.  W.  477;  Lewis  v.  Lewis,  20  Mo. 
App.  546;  Townsend  v.  Town- 
send,  60  Mo.  246;  Elgin  Lumber 
Co.  V.  Langman,  23  111.  App.  250. 
But  see  Penn  Mut.  L.  Ins.  Co.  v. 
Semple,  38  N.  J.  Eq.  314;  Beard 
v.  Arbuckle,  19  W.  Va.  145;  Hut- 
ton  v.   Lockridge,   27  W.  Va.  428. 

2  Edwards  v.  Western  Land  & 
Power  Co.,  27  Cal.  App.  724,  151 
Pac.  16;  Young  v.  Irish,  104  Minn. 
367,  116  N.  W.  656. 

3  Montpelier  Cup  &  Metal  Works 
V.  Dilsaver,  169  111.  App.  279. 

A  common-law  receiver,  who39 
removal  is  sought  on  the  ground 
of  incompetency  or  want  of  in- 
tegrity, may  appeal  from  an  or- 
der of  removal,  where  it  fails  to 
protect  him  in  respect  to  his  ex- 
penses. Flinn  v.  Hanbury,  157 
App.  Div.  207,  141  N.  Y.  Siipp.  814. 
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wlilch  allows  such  an  appointment  as  an  emergency 
measure  but  requires  an  indemnity  bond  by  the  receiver, 
has  a  right  to  appeal  from  an  order  remo\dng  him,  since 
such  removal  might  subject  him  to  a  suit  on  the  bond 
furnished  by  him.* 

In  the  absence  of  statutory  provisions  allowing  an  ap- 
peal, no  appeal  lies  from  an  order  refusing  to  remove 
or  vacate  the  appointment  of  a  receiver,^  and  where  the 
statute  allows  an  appeal  from  the  order  of  appointment, 
resort  must  be  had  to  such  an  appeal,^  or  the  usual  re- 
\dew  of  interlocutory  orders  upon  an  appeal  from  the 


4  Pearson  v.  Kendrick,  74  Miss. 
235,   21    So.   37. 

But  in  this  connection  see  Li- 
bert V.  Unfried,  47  Wash.  182,  91 
Pac.  774,  where  under  a  some- 
what similar  statute  it  was  held 
that  no  appeal  would  lie  to  an 
order    vacating    the    appointment. 

5  Guardian  Trust  Co.  v.  Shedd, 
240  Fed.  689,  153  C.  C.  A.  487; 
Pagett  V.  Brooks,  140  Ala.  257, 
37  So.  263;  Meyer  v.  Thomas,  131 
Ala.  Ill,  30  So.  89;  Bowdoin  v. 
People's  Bank  of  Samson  (Ala.), 
76  So.  866;  Title  Ins.  &  Trust  Co. 
V.  California  Development  Co.,  159 
Cal.  484,  114  Pac.  838;  L'Engle  v. 
Florida  C.  R.  Co.,  14  Fla.  266; 
Eugene  S.  Ballin  &  Co.  v.  M. 
Ferst  &  Co.,  53  Ga.  551;  Coates  v. 
Cunningham,  80  111.  467;  Farson 
V.  Gorham,  117  111.  137,  7  N.  E.  104 
(see  statute) ;  Hull  v.  Caughy,  66 
Md.  104,  6  Atl.  591;  In  re  Eichen- 
baum  Plumbing  Co.,  77  111.  App. 
363;  Wabash  Ry.  Co.  v.  Dykeman, 
133  Ind.  56,  32  N.  E.  823;  Monu- 
mental Mut.  Life  Ins.  Co.  v.  Wil- 
kinson, 100  Md.  31,  59  Atl.  125;  R. 
Frank  Williams  Co.  v.  United 
States  Baking  Co.,  86  Md,  475,  38 


Atl.  990;  Maund  v.  Davidson,  58 
Tex.  Civ.  15,  123  S.  W.  228;  Moore 
V.  Cobe  (Tex.  Civ.),  156  S.  W. 
1142;  Fidelity  Funding  Co.  of  San 
Francisco  v.  Hirshfield,  41  Tex. 
Civ.  517,  91  S.  W.  246;  Texas 
Rubber  Co.  v.  Wilson  (Tex.  Civ.), 
137  S.  W.  710;  Williams  v.  Watt 
(Tex.  Civ.),  171  S.  W.  266;  Taintor 
V.  St.  John,  50  Mont.  358,  146  Pac. 
939. 

« An  order  sustaining  excep- 
tions to  a  motion  to  vacate  an  or- 
der appointing  a  receiver  and  dis- 
missing the  motion,  is  not  an  or- 
der reappointing  the  receiver, 
even  though  the  original  appoini:- 
ment  was  void.  Texas  &  O.  Lum- 
ber Co.  V.  Appelgate,  53  Tex.  Civ. 
66,  114  S.  W.  1159;  Williams  v. 
Watt   (Tex.   Civ.),  171   S.  W.   266. 

Where  the  court  did  not  rule  on 
a  motion  to  dismiss  a  receiver  for 
insufficiency  of  the  petition,  but 
permitted  a  trial  amendment  and 
then  overruled  the  motion,  his 
action  was  not  in  effect  a  reap- 
pointment of  the  receiver,  but  a 
refusal  to  dismiss  him,  from  which 
order  no  appeal  lies.  Texas  Rub- 
ber Co.  V.  Wilson  (Tex.  Civ.),  137 
S.   W.   710. 
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final  judgment/    Statutes  exist  which  allow  appeals  from 
orders  refusing  to  vacate  the  appointment  of  a  receiver.* 

§  803.     Right  to  Appeal  from  Matters  Respecting  Leave  to  Sue. 

Appeals  from  orders  made  by  the  receivership  court 
respecting  leave  to  sue  are  allowed  by  different  courts, 
but  often  under  different  theories  and  under  variant  stat- 
utes. Sometimes  the  appeal  is  allowed  on  the  ground 
that  the  order  granting  leave  to  sue  affects  a  substantial 
right  ^  or  that  it  determines  the  action  and  prevents  a  final 
judgment  -  or  that  it  is  within  a  statute  allowing  appeals 
from  orders  giving  further  directions  and  disposing  of 
the  property.^  Other  courts  hold  that  such  orders  are 
merely  interlocutory  and  not  final   appealable  orders.^ 


7  Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Devel.  Co.,  159  Cal.  484,  114 
Pac.  838;  Taintor  v.  St.  John,  50 
Mont.  358,  146  Pac.  939. 

8  State  ex  rel.  St.  Louis  &  K.  R. 
Co.  V.  Hirzel,  137  Mo.  435,  37  S. 
W.  921,  38  S.  W.  961;  State  ex  rel. 
Sullivan  v.  Reynolds,  209  Mo.  161, 
123  Am.  St.  Rep.  468,  14  Ann.  Cas. 
198,  15  L.  R.  A.  (N.  S.)  963.  107 
S.  W.  487;  Davis  v.  Edwards,  41 
Wash.  480,  84  Pac.  22. 

In  Shaffer  v.  Tyrrell,  58  Okla. 
15,  158  Pac.  626,  the  statute  does 
not  allow  an  appeal  direct  from 
the  order  of  appointment  but  re- 
quires the  appeal  to  be  from  an 
order  made  on  a  motion  to  va- 
cate the  appointment. 

But  see  Forrester  v.  Boston  & 
M.  Consol.  Copper  &  Silver  Min. 
Co.,  22  Mont.  430,  56  Pac.  868, 
holding  where  an  order  appointing 
a  receiver  is  not  appealable,  the 
court  may,  on  appeal  from  an  or- 
der refusing  to  vacate  the  appoint- 
ing order,  consider  the  showing 
made  on  an  application  to  vacate, 


even  though  it  involves  a  consid- 
eration of  matters  before  the 
lower  court  when  it  made  the  ap- 
pointing order. 

1  In  re  Commercial  Bank,  35 
App.  Div.  224,  54  N.  Y.  Supp.  722; 
Dewsnap  v.  Matthews,  53  Misc. 
Rep.  48,  102  N.  Y.  Supp.  945;  E. 
Martin  &  Co.  v.  Kirby,  34  Nev. 
205,  117  Pac.  2;  Simmons  v.  Tay- 
lor, 106  Tenn.  729,  63  S.  W.  1123; 
Gay  v.  Hudson  River  Electric 
Power  Company,  184  Fed.  689,  106 
C.  C.  A.   643. 

2  Sumner  Iron  Works  v.  Wolten, 
61  Wash.  689,  112  Pac.  1109;  Hos- 
ner  v.  Conservative  Casualty  Co., 
99  W^ash.  161,  168  Pac.  1122. 

3  State  v.  German  Sav.  Bank,  50 
Neb.  734,  70  N.  W.  221. 

■i  Van  Vleet  v.  Evangeline  Oil 
Co.,  133  La.  72,  62  So.  411. 

An  order  made  by  a  federal 
court  granting  leave  to  sue  its 
receiver  in  a  state  court  is  dis- 
cretionary and  administrative,  ana 
is  not  appealable.  New  York  Se- 
curity    &     Trust     Co.    v.     Illinois 
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The  general  test  in  the  case  of  such  orders  should  be 
whether  they  are  in  the  nature  of  final  orders.  If  the 
order  disposes  of  the  entire  controversy  between  the 
parties  or  involves  a  determination  of  a  substantial  right 
against  a  party  in  such  a  manner  as  leaves  him  no  ade- 
quate relief  except  by  recourse  to  an  appeal,  it  is  a  final 
order  from  wdiich  an  appeal  lies.  If  the  court  by  refusing 
leave  to  sue  impairs  the  right  of  the  petitioner  or  renders 
him  without  relief  until  the  receivership  is  terminated,  he 
has  a  right  to  appeal  from  the  order.^ 


§  804.     Right  to  Appeal  from  General  Administrative  Orders. 

Administrative  orders  made  in  the  course  of  a  large 
receivership  may  and  frequently  do  determine  or  sub- 
stantially affect  the  amount,  rank  and  value  of  rights  and 
liens.  Such  orders  may  in  such  circumstances  be  of  an 
appealable  character.^     But  ordinarily,   no   appeal   lies 


Transfer  R.  Co.,  104  Fed.  710,  44 
C.  C.  A.  161. 

See,  also.  Bank  of  Minnesota  v. 
Anderson,  70  Minn.  414,  73  N.  W. 
175. 

5  Odell  V.  H.  Batterman  Co.,  223 
Fed.  292,  138  C.  C.  A.  534. 

For  a  general  discussion  as  to 
the  distinctions  between  interlocu- 
tory and  final  orders  in  the  fed- 
eral courts,  see  Forgay  v.  Conrad, 
6  How.  201,  205,  12  L.  Ed.  404; 
Keystone  v.  Martin,  132  U.  S.  91, 
93,  33  L.  Ed.  275,  10  Sup.  Ct.  32; 
McGourkey  v.  Toledo  &  Ohio  C. 
R.  Co.,  146  U.  S.  536,  36  L.  Ed. 
1079,  13  Sup.  Ct.  170;  Deslions  v. 
La  Compagnie,  etc.  (La  Bour- 
gogne),  210  U.  S.  95,  112,  52  L.  Ed. 
973,  28  Sup.  Ct.  664;  Matter  of 
Farmers'  Loan  &  Trust  Company, 
129  U.  S.  206,  213,  214,  32  L.  Ed. 
656,  9  Sup.  Ct.  265;  Clark  v. 
Roller,  199  U.  S.  541,  546,  50  L.  Ed. 


300,  26  Sup.  Ct.  141;  Ex  parte  Na- 
tional Enameling  Company,  201 
U.  S.  156,  50  L.  Ed.  707,  26  Sup.  Ct 
404. 

1  Banker's  Trust  Co.  v.  Missouri 
K.  &  T.  Ry.  Co.,  251  Fed.  789,  164 
C.  C.  A.  23;  McHenry  v.  Bankers 
Trust  Co.  (Tex.  Civ.),  206  S.  W, 
560. 

A  decision  which  completely  de 
prives  a  party  in  a  pending  pro 
ceeding  who  is  not  jointly  liable 
with  others  of  a  substantial  right 
or  equity  is  a  final  decision,  and 
reviewable  by  appeal  or  writ  of 
error  under  section  128  of  the 
Judicial  Code.  Standley  v.  Rob- 
erts, 59  Fed.  836,  839,  8  C.  C.  A. 
305,  308;  Morrison  v.  Burnette, 
154  Fed.  617,  622,  83  C.  C.  A.  391, 
396;  Williams  v.  Morgan,  111  U.  S. 
684.  28  L.  Ed.  559,  4  Sup.  Ct.  638; 
Hill  V.  Chicago  &  Evanston  R.  Co., 
140  U.  S.  52,  35  L.  Ed.  331,  11  Sup. 
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from  mere  administrative  orders  of  the  court  made  dur- 
ing the  progress  of  the  receivership,-  but  such  orders  are 
generally  reviewable  upon  an  appeal  from  the  final  judg- 
ment.^ A  receiver  has  no  right  to  appeal  from  an  order 
of  the  court  requiring  him  to  turn  over  the  receivership 
property  where  it  makes  provisions  for  the  adjudication 
and  payment  of  his  fees  and  expenses.*  But  if  the  order 
directs  the  receiver  to  turn  over  more  property  than  he 
has  in  his  custody,  he  may  appeal  from  the  order,^  Under 
some  statutes  allowing  appeals  from  orders  affecting 
substantial  rights  ^  or  from  orders  requiring  a  change  in 
the  possession  of  property,'  it  has  been  held  that  the  re- 
ceiver may  appeal  from  order  directing  him  to  turn  the 
property  over  to  an  officer  of  another  court.  An  appeal 
can  not  be  taken  from  an  order  requiring  the  clerk  of 
the  court  to  turn  a  fund  in  his  possession  to  a  receiver 
appointed  by  the  same  court. '^  The  o\^^ler  of  property 
ordered  to  be  turned  over  to  a  receiver  may  generally 

Ct.  690;  Grant  v.  East  &  West  R.  6  State     v.     German     Exchange 

Co.,  50  Fed.  795,  1  C.  C.  A.  681.  Bank,  114  Wis.  436,  90  N.  W.  570. 

2  Lambert  Hoisting  Engine   Co.  ^ee,    also.   Land   Title   &    Trust 

V.   Dexter,   127   Ga.   581,   56    S.   E.  ^o.  v.  Asphalt  Co.  of  America,  127 

778;    Watson    v.    Equitable    Mort-  ^^^-  ^'  ^^  ^-  ^-  ^-  ^^• 


gage  Co.,  129  Ga.  50,  58  S.  E.  473. 


An   order   of  a  state   court   re- 
fusing   to    direct   its    receiver    to 

3  Free  Gold  Min.  Co.  v.  Spiers,  ^^^^  ^^^^  ^j^^  property  in  his  pos- 
135  Cal.  130,  67  Pac.  61  (involving  ^^^^j^j^  ^^  ^  receiver  appointed 
an  order  authorizing  a  receiver  of  ^^  ^  fg^gj.^j  ^^^^^  .^  ^^^^^^  ^ 
a  mining  company  to  purchase  statute  classifying  as  "fast  writs" 
and  operate  a  cyanide  tailings  ^jj  ^^^^^  ^^^^^  ^^^^  judgments 
plant,  and  pay  for  the  same  out  granting  or  refusing  applications 
of  any  funds  in  his  hands).  for  extraordinary  remedies.  Young 

4  French  v.  Genoa  Junction  Ice  y.  Hamilton,  135  Ga.  339,  Ann.  Cas. 
Co..  82  111.  App.  318;  Crane  v.  1912A,  144,  31  L.  R.  A.  (N.  S.) 
Jewett,  72  111.  App.  158.  i057,  69   S.  E.  593. 

5  Merriam  v.  Victory  Placer  7  Virginia  Passenger  &  Power 
Min.  Co.,  37  Or.  321,  56  Pac.  75,  Co.  v.  Fisher,  104  Va.  121,  51  S.  E. 
58  Pac.  37,  60  Pac.  997;    Howe  v.  198. 

Jones,  60  Iowa  70;  Howe  v.  Jones,  s  Coons    v.   Frost,    100   111.   App. 

71  Iowa  92,  32  N.  W.  187.  303. 
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appeal  from  the  order.''  Generally  speaking  a  receiver 
has  no  such  interest  in  the  receivership  estate  as  to  have 
a  right  to  appeal  from  an  order  distributing  the  estate 
to  those  entitled  thereto  as  creditors  or  otherwise.^'' 

The  decisions  on  this  subject  are  not  always  harmo- 
nious. The  necessity  for  a  limitation  of  the  right  to 
appeal  from  orders  disposing  of  the  receivership  fund 
was  stated  by  Justice  Sloss  of  the  California  Supreme 
Court  as  follows  :^^ 


0  Hall  V.  Donovan,  111  Mich.  395. 
69  N.  W.  643;  Hutton  v.  Lock- 
ridge,   27  W.  Va.   428. 

In  Anglo-California  Bank  v.  Su- 
perior Court,  153  Cal.  753,  96  Pac. 
803,  it  was  held  that  an  order  re- 
quiring a  person  not  a  party  to 
the  suit  to  pay  money  to  the  re- 
ceiver of  an  insolvent  bank,  not- 
withstanding the  fact  that  a  part 
of  the  money  was  claimed  by  third 
parties,  was  a  final  adjudication 
of  the  rights  of  the  parties  and 
might  be  made  the  subject  of  an 
appeal.  See,  also,  L.os  Angeles  v. 
Los  Angeles  City  Water  Co.,  134 
Cal.  121,  66  Pac.  198. 

10  Grier  v.  Union  Nat.  Life  Ins. 
Co.,  217  Fed.  293;  Edwards  v. 
Western  Land  &  Power  Co.,  27 
Cal.  App.  724,  151  Pac.  16;  Fore- 
man v.  Defrees,  Brace  &  Ritter, 
120  Ul.  App.  486;  Knabe  v.  John- 
son, 107  Md.   616,  69  Atl.  420. 

A  receiver  of  an  insolvent  bank 
was  denied  the  right  to  appeal 
from  a  decree  allowing  the  claim 
of  a  creditor  on  account  of  a  lack 
of  interest  in  the  distribution.  The 
receiver  was  characterized  as  "the 
mere  agent  of  the  court  for  the 
collection  and  distribution  of  the 
assets  of  the  insolvent  corpora- 
tion   under    orders    of    the    court 


which  fully  protect  him."  Cobbs 
V.  Vizard  Inv.  Co.,  182  Ala.  372, 
Ann.  Cas.   1915D,   801,   62   So.   730. 

The  same  rule  was  declared  de- 
clared in  a  case  involving  the 
right  of  a  receiver  to  appeal  from 
an  order  in  the  principal  suit  de- 
nying the  liability  of  stockholders 
for  unpaid  subscriptions.  Coffey 
V.  Gay,  191  Ala.  137,  L.  R.  A. 
1915D,  802,  67  So.  681.  But  see 
Hundley  v.  Hewitt,  195  Ala.  647, 
71  So.  419,  where  the  right  of  a 
receiver  of  an  insolvent  corpora- 
tion was  placed  on  a  different 
basis  like  that  of  a  trustee  in 
bankruptcy. 

11  Title  Ins.,  etc.,  Co.  v.  Cali- 
fornia Development  Co.,  159  Cal. 
484,  114  Pac.  838.  The  court  cited 
in  this  connection  Free  Gold  Min. 
Co.  V.  Spiers,  135  Cal.  130,  67  Pac. 
61,  and  Heinze  v.  Butte  &  B.,  etc., 
Min.  Co.,  129  Fed.  337.  64  C.  C.  A. 
15.  In  the  latter  case  cited  the 
court  observed  that  if  orders  of 
this  character  were  appealable, 
the  matters  involved  in  the  re- 
ceivership would  be  brought  be- 
fore the  receiving  court  piece- 
meal, and  in  a  receivership  ex- 
tending over  a  large  period  of 
time,  such  a  practice  would  "in- 
volve burdensome  litigation." 
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*'Tlie  question  involved  is  to  some  extent  one  of  conve- 
nience and  policy.  Where  a  court  lias  taken  possession 
and  control  of  property  tlirougii  a  receiver,  the  preserva- 
tion and  proper  management  of  such  property  can  best 
be  effected  by  permitting  the  trial  court,  pending  a  final 
jiearing  of  the  cause,  to  direct  the  receiver  in  the  dispo- 
sition of  the  funds  coming  into  his  hands,  without  having 
its  supervisory  action  subject  to  the  delay  and  inconve- 
nience incident  to  repeated  and  successive  appeals  from 
separate  orders." 

A  somewhat  different  question  is  presented  in  respect 
to  the  determination  of  claims  against  the  estate.  Every 
contested  claim  is  in  effect  a  suit  against  the  receiver  and 
is  ended  by  an  order  allowing  or  rejecting  it,  which  in 
effect  is  a  final  judgment,^-  from  which  an  appeal  lies. 
But  a  receiver  is  not  an  aggrieved  person  with  a  right  to 
appeal  from  an  order  giving  a  preferential  right  of  pay- 
ment of  a  claim, ^^  but  creditors  of  the  estate  may  appeal 
from  an  order  authorizing  the  compromise  of  a  claim. ^* 
An  order  directing  a  receiver  to  sue  stockholders  for  as- 
sessments, illegal  dividends  and  the  like  is  not  appeal- 
able.^^ A  receiver  may,  how^ever,  appeal  from  a  dis- 
missal of  his  petition  to  recover  against  a  former  receiver 
for  a  liability  arising  out  of  his  administration.^^     He 

12  Fagan  v.  Boyle  Ice  Mach.  Co.,  n  MacDonald  v.  .^Etna  Indem- 
65  Tex.  324;  Cf.  Cowdrey  v.  Gal-  nity  Co.,  88  Conn.  571,  92  Atl.  154. 
veston,  H.  &  H.  R.  Co.,  93  U.  S.  i->  Stewart  v.  Marion  Trust  Co., 
352,  23  L.  Ed.  950;  Kavanagh  v.  155  Ind.  174,  57  N.  E.  911;  Rogers 
Bank  of  America,  239  111.  404,  88  v.  Boston  Club,  205  Mass.  261,  28 
N.  E.  171;  Hovey  v.  McDonald,  109  L.  R.  A.  (N.  S.)  743,  91  N.  E.  321; 
U.  S.  150,  155,  27  L.  Ed.  888,  890,  Brookshire  v.  Farmers'  Alliance 
3  Sup.  Ct.  136;  Kansas  City  South-  Exchange,  71  S.  C.  451,  51  S.  E. 
ern  Ry.  Co.  v.  Lusk,  224  Fed.  704,  442. 

140  C.  C.  A.  244.  But  in  this  connection  see,  Lon- 

13  State  V.  State  Bank  &  Trust  don  &  N.  W.  American  Mortg.  Co. 
Co.,  36  Nev.  526,  137  Pac.  400;  v.  St.  Paul  Park  Imp.  Co.,  84  Minn. 
Illinois    Trust,    etc..    Bank    v.    Pa-  144,  86  N.  W.  872. 

cific  Ry.  Co.,  99  Cal.  407,  410,  33  i6  Gephart    v.    Taylor,    124    Md. 

Pac.  1132,  1133.  Ill,   91  Atl.   772. 
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can  not  appeal  from  an  order  referring  a  claim  to  a 
master/^  but  under  special  circumstances  may  appeal 
from  an  order  requiring  him  to  retain  a  certain  amount 
to  abide  the  liquidation  of  a  pending  suit.^^ 

§  805.     Right  to  Appeal  from  Order  Issuing  Receiver's  Certifi- 
cates. 

Although  an  order  for  the  issuance  of  receiver's  cer- 
tificates is  an  administrative  order,  it  is  one  which  sub- 
stantially affects  the  rank  and  value  of  prior  liens  to  such 
an  extent  that  such  orders  are  deemed  final  orders  sub- 
ject to  the  right  of  appeal  by  parties  who  are  aggrieved 
by  their  issuance.^  Although  it  has  been  held  that  such 
an  order  is  an  interlocutory,  reviewable  only  upon  an  ap- 
peal from  the  final  judgment  in  the  action.^ 


1"  Security  Trust  Co.  v.  Sullivan, 
77  Fed.  778,  23  C.  C.  A.  458. 

18  Emory  v.  Faith,  113  Md.  253, 
Ann.  Cas.  1912A,  586,  77  Atl.  386. 

1  Texas  Co.  v.  International  &. 
Great  Northern  Ry.  Co.,  237  Fed. 
921,  150  C.  C.  A.  571;  Re  Farm- 
ers' Loan  &  T.  Co.,  129  IT.  S.  206, 
32  L.  Ed.  656,  9  Sup.  Ct.  265;  Bib- 
ber-White Co.  V.  White  River  Val- 
ley Electric  R.  Co.,  115  Fed.  786, 
53  C.  C.  A.  282;  Illinois  Steel  Co. 
V.  Ramsey,  176  Fed.  853,  100  C.  C. 
A.  323;  Knickerbocker  Trust  Co. 
V.  Tarrytown,  etc.,  R.  Co.,  133  App. 
Div.  285,  117  N.  Y.  Supp.  871; 
Standley  v.  Hendrie  &  Bolthoff 
Mfg.  Co.,  25  Colo.  376,  55  Pac.  723; 
State  V.  Port  Royal,  etc.,  Ry.  Co., 
45  S.  C.  464,  23   S.  E.  380. 

An  order  directing  the  issuance 
of  receivers'  certificates  is  appeal- 
able,  the  discretion   of  the   court 


being  a  judicial  and  not  an  ar- 
bitrary one.  Crosby  v.  Morris- 
town  &  C.  G.  R.  Co.  (Tenn.  Ch.), 
42   S.  W.  507. 

2  Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Development  Co.,  159  Cal. 
484,  114  Pac.  838.  But  see  Dorn 
V.  Crank,  96  Cal.  381,  31  Pac.  528, 
where  an  appeal  from  an  order  di- 
recting the  issuance  of  receivers' 
certificates  was  entertained  and 
the  court  refused  to  grant  a  writ 
of  supersedeas. 

In  Meyer  v.  Johnston,  53  Ala. 
237,  350,  it  was  held  that  the 
proper  mode  of  objecting  to  an 
order  authorizing  the  issuance  of 
receivers'  certificates  is  by  appli- 
cation to  the  chancellor  to  vacate 
and  set  it  aside,  the  same  practice 
that  would  be  followed  in  the  case 
of  a  like  Irregularity  in  the  ap- 
pointment of  a  receiver. 
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§  806.    Right  to  Appeal  from  Orders  Respecting  Sales  of  Re- 
ceivership Property. 

It  is  uniformly  held  that  an  appeal  lies  from  an  order 
directing  or  confirming  a  sale  of  receivership  property. 
Although  such  appeals  are  most  frequently  allowed  upon 
the  ground  that  such  an  order  is  one  of-  a  final  character.^ 
Such  appeals,  however,  are  sometimes  allowed  upon  the 
ground  that  such  orders  affect  the  substantial  rights  of 
the  appellant  -  or  are  within  statutory  provisions  allow- 
ing appeals  from  an  order  giving  the  receiver  **  further 
directions  and  disposing  of  the  property."^  But  no  ap- 
peal lies  from  an  order  dismissing  a  petition  to  suspend 
a  receiver's  sale  until  the  receiver  files  an  account,  since 
such  an  order  is  merely  an  interlocutory  one.^ 


]  Blossom  V.  Milwaukee,  etc., 
Co.,  1  Wall.  655,  17  L.  Ed.  673; 
Eutterfield  v.  Usher,  91  U.  S.  246, 

23  L.  Ed.  318;  Sage  v.  Central  R. 
Co.,  96  U.  S.  712,  714,  24  L.  Ed. 
641;  First  National  Bank  v.  Shedd, 
121  U.  S.  74,  7  Sup.  Ct.  807,  30 
L.  Ed.  877;  Maxwell  v.  McDaniels, 
184  Fed.  311,  314,  106  C.  C.  A.  453; 
Stokes  V.  Williams,  226  Fed.  148, 
141  C.  C.  A.  146;  California  Fruit 
Growers"  Assn.  of  Los  Angeles  v. 
Superior  Court  of  Los  Angeles 
County,  8  Cal.  App.  711,  97  Pac. 
769;  First  Nat.  Bank  v.  C.  Bunt- 
ing &  Co.,  7  Ida.  387,  63  Pac.  694; 
Union  Trust  Co.  v.  Curtis,  182  Ind. 
61,  L.  R.  A.  1915A,  699,  105  N.  E. 
562;  First  Nat.  Bank  of  Detroit  v. 
E.  T.  Barnum  Wire  &  Iron  Works, 
58  Mich.  124,  315,  55  Am.  Rep.  660, 

24  N.  W.  543,  25  N.  W.  202;  Rob- 


inson V.  Clancy,  69  Pa.  St.  89; 
Appeal  of  Snodgrass,  96  Pa.  St. 
420;  Hilliard  v.  Sterlingworth,  etc., 
Co.,  226  Pa.  St.  82,  Ann.  Cas. 
1913D.  1115,  84  Atl.  680;  McBride 
V.  United  Irr.  Co.  (Tex.  Civ.),  213 
S.  W.  988;  New  Britain  Machine 
Co.  V.  Watt  (Tex.  Civ.),  180  S.  W. 
624;  Waters-Pierce  Oil  Co.  v. 
State,  107  Tex.  1,  106  S.  W.  326. 

A  writ  of  error  lies  to  an  or- 
der of  sale  by  a  receiver  and  the 
purchaser  need  not  be  made  a 
party.  Bierce  v.  McChesney,  16 
Haw.  258. 

2  Riffle  V.  Sioux  City  &  Rock 
Springs  Coal  Mining  Co.,  20  Wyo 
442,  124  Pac.  508. 

3  State  v.  Fawcett,  58  Neb.  371, 
78  N.  W.  636. 

4  Hilliard  v.  Sterlingworth  Ry. 
Supply  Co.,  224  Pa.  132,  73  Atl. 
191. 
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§  807.    Right  to  Appeal  from  Orders  Allowing  Compensation 
of  Receiver  or  His  Attorney. 

An  order  fixing  the  receiver's  compensation  and  direct- 
ing its  payment  from  funds  in  the  hands  of  the  receiver 
is  an  order  of  such  a  final  character  as  warrants  an  ap- 
peal therefrom  by  parties  who  are  interested  in  the 
estate.^  Since  such  an  order  withdraws  the  amount  speci- 
fied from  the  funds  in  the  custody  of  the  court  and 
thereby  affects  substantial  rights  of  the  parties.  An 
order  fixing  the  compensation  of  a  temporary  receiver 
and  taxing  it  against  the  original  plaintiff  is  a  final  order 
notwithstanding  that  the  court  reserved  the  right  to  re- 
quire other  parties  to  contribute  toward  refunding  plain- 


1  Ruggles  V.  Patton,  143  Fed. 
312,  74  C.  C.  A.  450;  Edwards  v. 
Western  Land  &  Power  Co.,  27 
Cal.  App.  724,  151  Pac.  16;  Forbes 
V.  Tuckerman,  115  Mass.  115; 
Forrester,  etc.,  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Min.  Co., 
30  Mont.  181,  76  Pac.  2;  Thomp- 
son V.  Denton,  95  Ohio  St.  333,  116 
N.  E.  452;  Kilpatriclv  v.  Horton 
(In  re  Bank  of  Newcastle),  15 
Wyo.  501,  89  Pac.  1035;  Battery 
Park  Bank  v.  Western  Carolina 
Bank,  126  N.  C.  531,  36  S.  E.  39; 
Ogden  City  v.  Bear  Lake  &  River 
Waterworks  &  Irrigation  Co.,  18 
Utah  279,  55  Pac.  385;  Union  Nat. 
Bank  v.  Mills,  103  Wis.  39,  79  N. 
W.  20. 

In  Shannon  v.  Shepard  Mfg.  Co., 
230  Mass.  224,  119  N.  E.  768,  the 
court  in  a  very  able  opinion  by 
Chief  Justice  Rugg  went  exhaus- 
tively into  the  question  whether 
upon  bankruptcy  proceedings  be- 
ing instituted  against  the  defen- 
dant in  the  receivership,  the  state 
or  bankruptcy  court  was  the  prop- 


er forum  in  which  to  determine  the 
compensation  of  the  receiver,  and 
his  attorney.  It  was  held  that  the 
receivership  court  had  jurisdic- 
tion. 

An  order  fixing  a  receivers  com- 
pensation and  taxing  it  as  costs 
against  all  parties  and  allowing 
the  receiver  to  retain  the  amount 
from  certain  funds  is  appealable 
"as  a  final  judgment  upon  a  col- 
lateral matter  arising  out  of  the 
action."  Grant  v.  Los  Angeles, 
etc.,  R.  Co.,  116  Cal.  72,  47  Pac. 
872.  See,  also,  City  of  Los  An- 
geles V.  Los  Angeles  City  Water 
Co.,  134  Cal.  121,  66  Pac.  198. 

Where  an  order  fixing  a  re- 
ceiver's fees  after  he  had  filed 
his  final  account  contained  an 
item  for  fees  under  his  first  ap- 
pointment, which  had  been  set 
aside  at  the  cost  of  the  third  per- 
son obtaining  it,  such  third  per- 
son is  an  interested  party  who 
may  apT'ear.  In  re  E.  D.  Bur- 
guieres  Planting  Co.,  122  La.  602, 
48  So.  121. 
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tiff.-  The  receiver  of  a  corporation  represents  all  of  the 
parties  and  may  appeal  from  an  allowance  to  himself, 
co-receivers  and  attorneys  for  fees.^ 

A  different  question  is  presented  in  respect  to  appeals 
from  orders  allowing  the  fees  of  the  attorney  for  the 
receiver.  Such  orders  are  regarded  as  interlocutory  and 
subject  to  review  only  upon  a  review  of  the  final  decree 
in  the  action.^  In  a  case  decided  by  the  Supreme  Court 
of  Montana  ^  the  court  in  ruling  on  this  question,  said : 

I  *'It  is  true  that  if  the  money  be  paid  to  the  receiver's 
attorney  under  the  order  of  the  court,  it  is  a  final  dis- 
position of  the  sum  paid.  But  the  court  thereafter  still 
had  the  receiver 's  account  under  its  control.  If  the  sums 
so  paid  were  improperly  disbursed,  the  error  in  its  pay- 
ment may  be  reviewed  in  adjusting  the  receiver's  final 
account.  .  .  .  The  argument  that  the  money  so  paid 
is  a  final  disposition  of  so  much  of  the  funds  in  the  re- 
ceiver's hands  applies  with  equal  force  to  any  item  of 
the  current  expense  account  of  the  receiver." 

Where  the  receiver  of  an  insolvent  corporation  is  sub- 
stantially a  trustee  and  is  a  party  to  proceedings  for  the 
allowance  of  counsel  fees,  the  corporation  has  not  suffi- 
cient interest  to  allow  it  to  appeal  from  the  allowance.** 

§  808,    Right  to  Appeal  from  Orders  Respecting  Accounts  of 
Receiver. 

Where  a  receiver's  account  is  in  the  nature  of  a  final 
account,  an  order  approving  or  disapproving  it  is  in  the 
nature  of  a  final  judgment  and  will  give  the  right  of 

2  Capital  City  Tobacco  Co.  v.  4  Dalton  v.  Zimmer,  131  III.  App. 
Anderson,  138  Ga.  667,  75  S.  E.  490;  Wilder  v.  Reed,  46  Or.  54,  78 
1040.    See,  also.  Nutter  v.  Brown,      Pac.  1027. 

58  W.  Va.  237,  6  Ann.  Cas.  94,  1  5  Heinze  v.  Butte  &  B.,  etc.,  Min. 

L.  R.  A.   (N.  S.)   1083.  52  S.  E.  88.  Co.,  129   Fed.  337.  64   C.  C.  A.  15. 

3  People    V.    Brooklyn    Bank    in  6  Haight  &  Freese  Co.  v.  Weiss, 
City  of  New  York.  140  App.  Div.  165  Fed.  430,  91  C.  C.  A.  380. 
750,  126  N.  Y.  Supp.  155. 
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appeal  to  a  person  aggrieved  by  it.^  In  all  matters  re- 
specting his  accounts,  the  receiver  occupies  the  position 
of  a  party  to  the  suit.-  But  mere  partial  accounts  and 
reports  which  are  subject  to  future  adjustment  by  the 
court  on  the  final  settlement  of  the  receiver's  account 
are  not  appealable  orders.^ 

But  a  receiver  has  no  right  to  appeal  from  an  order 
directing  him  to  file  an  account  or  close  his  accounts.^ 
An  appeal  may  be  had  from  orders  directing  the  payment 
of  a  dividend  ^  or  fixing  priorities/'  but  not  from  mere 
directions  to  make  certain  expenditures  for  the  preser- 
vation of  the  estate." 


1  Chapman  v.  Atlantic  Trust  Co., 
119  Fed.  257,  56  C.  C.  A.  61;  Shan- 
non V.  Shepard  Mfg.  Co.,  230  Mass. 
224,  119  N.  E.  768;  E.  Martin  & 
Co.  V.  Kirby,  34  Nev.  205,  117 
Pac.  2;  Patterson  v.  Ward,  6  N.  D. 
359,  71  N.  W.  543. 

A  receiver  has  a  right  to  ap- 
peal from  an  order  refusing  to 
settle  his  final  and  supplemental 
accounts.  Bosworth  v.  St.  Louis 
Terminal  R.  Assn.,  174  U.  S.  183, 
43   L.   Ed.  941,   19   Sup.  Ct.  625. 

2  Hinckley  v.  Gilman  C.  &  S.  R. 
Co.,  94  U.  S.  467,  24  L.  Ed.  166; 
How  V.  Jones,  60  Iowa  70,  14  N. 
W.  193. 

In  Re  Guardian  Sav.  Inst.,  78 
N.  Y.  408,  the  surety  for  a  re- 
ceiver in  a  matter  involving  his 
accounts  was  held  to  be  entitled 
to  an  appeal. 

In  Akers  v.  Veal,  66  Ga.  302,  the 
receiver  was  held  not  to  be  en- 
titled to   a  jury  as  passing  upon 


his  accounts,  but  on  objections 
filed  by  creditors  the  proper  prac- 
tice is  to  refer  the  matter  to  an 
auditor,  and  the  receiver,  if  not 
satisfied  with  the  finding  of  fact, 
may  file  exceptions  to  the  audi- 
tor's report  and  maj'  demand  a 
jury  to  pass  upon  such  excep- 
tions. 

•'!  Heinze  v.  Butte  &  B.  Consol. 
Min.  Co.,  129  Fed.  337,  64  C.  C.  A. 
15;  Chapman  v.  Atlantic  Trust  Co., 
119  Fed.  257,  56  C.  C.  A.  61. 

4  Rochat  V.  Gee.  91  Cal.  355,  27 
Pac.  670;  Re  Colvin,  3  Md.  Ch. 
278. 

5  Bossert  v.  Geis,  57  Ind.  App. 
384,   107   N.   E.   95. 

0  Eiswald  v.  Nautical  Prepara- 
tory School   (Tex.),  123  S.  W.  228. 

"  An  order  authorizing  a  re- 
ceiver to  make  certain  expendi- 
tures in  maintaining  the  premises 
is  not  appealable.  Walrath  v. 
Pyplatz,  178  111.  App.  581. 
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2.  Proceedings  Transferring  Cause  to  Appellate  Court 
and  Effect  Thereof. 

§  809.    Parties  to  the  Appeal. 

The  general  rule  that  persons  whose  rights  are  affected 
are  proper  parties  to  a  proceeding  applies  to  appeals  in 
receivership  matters.^  A  receiver  is  a  proper  party  ap- 
pellant in  the  case  which  sustains  a  claim  which  is  antago- 
nistic to  the  rights  of  either  parties  to  the  action,-  or 
where  he  is  suing  on  behalf  of  the  estate  to  reduce  its 
assets  to  possession.^  Where  the  receiver  is  a  party  to  an 
independent  suit,  he  is  a  proper  party  to  an  appeal  in  such 
suit.^  Where  priority  is  awarded  a  claimant  to  partici- 
pation in  the  estate,  the  receiver  is  a  necessary  party  to 
an  appeal  arising  out  of  such  allowance.^  So  also  where 
an  order  refuses  to  direct  payment  of  a  claim  out  of  funds 
in  his  hands,  he  should  be  made  a  party  to  an  appeal 
therefrom.^     In  appeals  from  an  order  approving  his 


1  Thwing  V.  McDonald  (Min- 
owa  Co.),  139  Minn.  157,  165 
N.  W.  1065;  Gate  City  Terminal 
Co.  V.  Thrower,  136  Ga.  456,  71 
S.  E.  903;  Metropolitan  Nat.  Bank 
V.  Republican  Val.  Bank,  9  Kan. 
App.   886,   63   Pac.  911. 

2  Bosworth  V.  St.  Louis  Ter- 
minal R.  Asso.,  174  U.  S.  182,  186, 
43  L.  Ed.  941,  943,  19  Sup.  Ct. 
Rep.  625;  Pacific  Coast  Trading 
Co.  V.  Bellingham  Bay  Baseball 
Ass'n,  18  Wash.  245,  51  Pac.  382. 

The  receiver  of  an  insolvent 
bank  is  the  real  party  in  interest 
on  an  appeal  where  the  rights  of 
the  bank  are  involved.  Metropoli- 
tan Nat.  Bank  v.  Republican  Val. 
Bank   (Kan.  App.),  53  Pac.  773. 

3  Moor  v.  Males,  46  Ind.  App. 
311,  92  N.  E.  229;  Mosler  v.  State 
Bank  of  Perry,  6  Kan.  App.  172, 
51  Pac.  309;  Scannell  v.  Felton, 
57   Kan.  468,   46  Pac.  948. 


4  Hovey  v.  McDonald,  109  U.  S. 
150,  27  L.  Ed.  888,  3  Sup.  Ct.  136; 
De  Forrest  v.  Coffey,  154  Cal.  444, 
98  Pac.  27;  Auzerais  v.  Coffey, 
155  Cal.  102,  99  Pac.  1134. 

5  Davis  V.  Mercantile  Trust  Co., 
152  U.  S.  590,  38  L.  Ed.  563,  14 
Sup.  Ct.  693;  Farmers'  Loan  & 
Trust  Co.  V.  Longworth,  76  Fed. 
609,  22  C.  C.  A.  420;  Illinois  Trust 
&  Savings  Bank  v.  Kilbourne,  76 
Fed.  883,  22  C.  C.  A.  599. 

The  receiver  represents  the 
holders  of  receiver's  certificates 
in  an  appeal  by  a  creditor  from  a 
decree  distributing  the  proceeds 
of  the  estate  among  them.  Gal- 
veston, H.  &  N.  R.  Co.  V.  House, 
102  Fed.  112,  42  C.  C.  A.  205. 

6  Illinois  Trust  &  Sav.  Bank  v. 
Kilbourne,  76  Fed.  883,  22  C.  C.  A. 
599. 

A  decree  awarding  distribution 
of    money    in    the   hands   of  a  ro- 
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account  or  compensation  the  receiver  is  a  necessary 
party."^  But  a  receiver  is  not  a  necessary  party  to  an 
appeal  from  tlie  order  of  his  appointment,^  nor  is  he  a 
necessary  party  to  an  appeal  from  mortgage  trustees 
from  an  order  enjoining  them  from  enforcing  a  collateral 
agreement  ^  nor  from  an  order  in  the  nature  of  a  distribu- 
tion.^^ If  a  receiver  appeals,  and  subsequently  a  new 
receiver  is  appointed,  the  new  receiver  may  be  substituted 
in  the  appellate  court. ^^  But  under  some  circumstances 
in  a  suit  involving  the  right  of  possession,  the  adminis- 
trator of  a  deceased  receiver  may  be  substituted  to  prose- 
cute an  appeal  taken  by  him  from  an  order  in  the  suit.^^ 

§  810.     Court  to  Which  Appeal  Should  be  Taken. 

The  court  to  which  an  appeal  or  writ  of  error  should 
be  taken  is  dependent  upon  the  general  constitutional  and 
statutory  provisions  of  the  particular  jurisdiction  and 
generally  the  question  of  receivership  is  immaterial.^  Of 
course  in  respect  to  appeals  from  a  state  court  to  the 
United  States  Supreme  Court  the  question  is  whether 

ceiver  will  not  be  reviewed  on  ap-  s  Anderson  v.  Matthews,  8  Wyo. 

peal  where   all   parties  interested      307,  57  Pac.  156. 

in  it  are  not  made  parties.     Ger-  ^  Ex  parte  Equitable  Trust  Co. 

man  Sav.  Bank  v.  Armour  Packing      »f  New   York,    231    Fed.    571,    145 

C.  C.  A.  457. 

10  On  an  appeal  from  an  order 
directing  a  substituted  receiver  to 
pay     certain    amounts     from    the 

the  fund  affected  by  a  decree  for      j^^^ds  in  its  hands  to  the  original 

payment  of  persons  employed  by      receiver   who  had   resigned,   such 

authority   of  the  court,  in  a  suit      substituted  receiver  is  not  a  nec- 

in  which  a  receiver  was  appointed,      essary    party.      Polk    v.    Johnson 

was      in     the      registry      of     the       (ind.  App.),  76  N.  E.  634. 

court,     and     the     payment     was  n  Bowden  v.  Johnson,  107  U.  S. 

ordered  by  a  check  drawn  by  the      251,  27  L.  Ed.  386,  2  Sup.  Ct.  246; 

clerk  of  the  court,  and  signed  by      Twitchell    v.    Weil,    6    Kan.    App. 

the   judge.      Edgell    v.    Felder,    99      53    49  pac.  634. 

Fed.  324,   39   C.  C.  A.  540.  10  gtate    v.    German    Exchange 

7  Haigh  v.  Carroll,   197   111.   193,      Bank,  114  Wis.  436,  90  N.  W.  570. 

64  N.  E.  375;  Thompson  v.  Denton,  1  Hutchins  v.  Wilson,  141  Tenn. 

95  Ohio  St.  333,  116  N.  E.  452.  297,  210  S.  W.  155. 


Co.    (Iowa),  75  N.  W.  503. 

But  the  receiver  is   not  a   nec- 
essary  party  to   an  appeal  where 
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tlie  particular  question  involves  a  federal  question  or  not, 
or  merely  questions  of  general  law.  The  right  of  a  re- 
ceiver in  that  respect  is  the  same  as  that  of  an  individual.^ 

§  811.     Requirements  of  and  Service  of  Notice  of  Appeal. 

An  appeal  is  not  effective  without  a  notice  of  appeal 
in  a  receivership  matter  as  in  any  other  case.^  Where 
minority  stockholders  of  a  corporation  are  parties  de- 
fendant in  the  main  action  and  their  interests  are  adverse 
to  that  of  the  plaintiff,  the  notice  of  appeal  must  be 
served  upon  them.-  And  under  statutes  requiring  the 
notice  of  appeal  to  be  served  upon  all  parties  who  have 
appeared  in  the  action  or  proceeding,  where  the  suit  was 
by  a.  stockholder  against  the  mortgage  trustee  of  a  rail- 
road company  and  others  alleging  attempts  to  wreck  the 
company  and  alleging  imminent  danger  of  insolvency 
and  praying  the  appointment  of  a  receiver,  and  a  power 
company  appeared  in  the  proceeding,  setting  up  an  inter- 
est under  a  certain  contract  and  was  a  party  to  the  judg- 
ment appealed,  the  appeal  is  not  effective  without  service 
of  the  notice  upon  such  party. ^  The  appeal  must  be  taken 
within  the  statutory  time  as  to  all  the  parties,*  but  where 

2  Provident    Inst.    v.    Massachii-  Co.  v.  Watson,   173   U.    S.  443,   43 

setts,    6    Wall.     (U.    S.)     611,    18  L.    Ed.   762,    19    Sup.    Ct.   456;    St. 

L.    Ed.   907;    Chemical   Nat.   Bank  Louis  C.  C.  &  Ft.  S.  R.  Co.  v.  Mis- 

V.  Hartford  Deposit  Co.,  161  U.  S.  souri,    156    U.    S.    484,    39    L.    Ed. 

3,  40  L.  Ed.  596,  16  Sup.  Ct.  435;  505,    15   Sup.   Ct.   443. 

Capital    Nat.    Bank    v.    First   Nat.  i  Daugherty  v.   Payne,   175   Ind. 

Bank,    172    U.    S.    432,    43    L.    Ed.  603,   95  N.  E.  233. 

502,    504,    19    Sup.    Ct.    202;    Mis-  2  Bausman   v.   Dixon,    173   U.    S. 

souri  P.  R.  Co.  v.  Fitzgerald,  160  113,    43    L.    Ed.    633,    19    Sup.    Ct. 

U.  S.  556,  40   L.   Ed.  536,  16  Sup.  316;    Thwing   v.    McDonald    (Min- 

Ct.   389;    Pope  v.  Louisville  N.  S.  owa  Co.),  139  Minn.  157,  165  N.  W. 

&    C.    R.    Co.,    173    U.    S.    573,    43  1065;   Texas  &  P.  R.  Co.  v.  John- 

L.    Ed.   814,   19   Sup.   Ct.   500;    Mc-  son,  151  U.  S.  98,  38  L.  Ed.  87,  14 

Nulta  v.  Lockridge,  141  U.  S.  327,  Sup.  Ct.  250. 

35    L.    Ed.    796,    12    Sup.    Ct.    11;  3  Crawford   v.    Seattle,   R.   &   S. 

Gableman   v.    Peoria   D.    &    E.    R.  Ry.   Co.,   92   Wash.    670,   159    Pac. 

Co.,   179  U.  S.  340,  45   L.   Ed.  223,  782. 

21  Sup.  Ct.  171;  Remington  Paper  4  Borges     v.     Ilillman,     29    Cal. 
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an  appeal  does  not  lie  from  ^v^  interlocutory  order,  it 
must  not  be  taken  until  after  final  judgment.^ 

§  812.    Appeal  and  Supersedeas  Bonds. 

The  nature  of  the  bond  to  be  given  on  an  appeal  in  a 
receivership  proceeding  is  a  matter  of  statutory  regula- 
tion under  the  general  statutes  respecting  appeals.  The 
principal  questions  arising  in  this  connection  relate  to 
the  effect  of  such  bonds  on  the  pending  proceedings.  In 
appeals  of  this  character  it  is  necessary  to  make  the 
proper  parties  obligees  in  the  bond.  Where  the  receiver 
is  not  from  the  nature  of  the  appeal  an  adverse  party 
and  occupies  merely  the  position  of  a  stakeholder,  an 
appeal  bond  in  which  he  is  named  as  the  sole  obligee  will 
be  insufficient  and  not  susceptible  of  amendment.^  Where 
the  defects  in  the  bond  are  mere  informalities,  the  appeal 
will  not  be  dismissed.-  The  bond  must  make  proper 
reference  to  the  order  appealed  from,^  must  be  properly 

App.  144,  154  Pac.  1075;  Lewis  v.  Pac.  1009,  an  order  had  been  made 
Nielson,  176  Ind.  414,  96  N.  E.  settling  a  receivers  account  and 
145;  Bellany  v.  Washita  Valley  directing  him  to  pay  certain 
Telephone  Co.,  25  Okla.  792,  108  claims.  A  petitioner  moved  the 
Pac.  389.  court  to   vacate   the   order  which 

5  Hale  V.  Broe,  18  Okla.  147,  motion  was  denied.  From  this 
90  Pac.  5;  United  States  &  Mex-  order  the  petitioner  appealed,  filed 
lean  Trust  Co.  v.  Texas  Southern  ^  $300  undertaking,  and  claimed 
Ry.  Co.,  46  Tex.  Civ.  116,  101  ^^^^  t^is  undertaking  stayed  the 
S.  W.  1048.  execution    of   the   order   directing 

the  payment  of  the  claim.  His 
contention  was  denied  by  the 
court,    upon   the   ground    that   the 

2  Mitchell  v.  Hancock  (Tex.  undertaking  had  reference  only  to 
Civ.),  196  S.  W.  694;  Jeffery  v.  the  order  appealed  from  and  not 
Osborne,  145  Wis.  351,  129  N.  W.  to  the  prior  order  which  it  sought 
931.  to    vacate. 

3  First  Nat.  Bank  v.  J.  I.  Camp-  i^  this  connection  see,  also, 
bell  Co.  (Tex.  Civ.),  133  S.  W.  311.      Rgay    v.    Butter,    69    Cal.    572.    11 

In  Credits   Commutation   Co.   v.      Pac.   463;    Weldon   v.  Rogers,   154 
Superior    Court,    140    Cal.    82,    73      Cal.  632,  CS  Pac.  1070. 
II  Rec— 136 


1  Salvino  v.  Taylor  Mill  Co.,  102 
Wash.  507,  173  Pac.  433. 
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approved  by  tlie  court  ^  and  filed  within  the  proper  statu- 
tory time.^ 

Stay  or  supersedeas  bonds  may  be  allowed  by  the  court 
under  the  statutory  regulations.  Bonds  of  that  charac- 
ter stay  all  proceedings  to  enforce  the  order  or  decree 
appealed  from.**    Such  bonds  must  strictly  conform  to  the 


i  Palmer  v.  Pittsburg,  S.  &  N. 
R.  Co.,  215  Pa.  518,  64  Atl.  686. 

Where  there  are  two  orders  by 
the  court,  one  to  the  effect  that 
the  appointment  of  a  receiver  is 
necessary  and  the  order  actually 
making  the  appointment,  the  two 
must  be  read  together  and  the 
time  within  to  appeal  is  from  the 
order  making  the  appointment. 
Oil  City  Iron  Works  v.  Pelican 
Oil  &  Pipe  Line  Co.,  115  La.  265, 
38  So.   987. 

The  time  for  an  appeal  is  not 
counted  from  the  day  the  judge 
orally  announces  his  appointment 
in  open  court,  but  from  the  date  of 
signing  it.  New  Orleans,  Ft.  J.  & 
G.  I.  R.  Co.  V.  New  Orleans  South- 
ern Ry.  Co.,  124  La.  471,  50  So.  467. 

5  Lambert  Hoisting  Engine  Co. 
V.  Dexter,  127  Ga.  581,  56  S.  E. 
778;  Moore  v.  Cobe  (Tex.  Civ.), 
156  S.  W.  1142. 

6  Continental  Nat.  Building  & 
Loan  Ass'n  v.  Scott,  41  Fla.  421, 
26  So.  726;  Harris  v.  People,  66 
111.  App.  306;  Waters-Pierce  Oil 
Co.  V.  State  (Tex.),  106  S.  W.  326. 

A  supersedeas  on  an  appeal 
from  an  order  of  appointment 
does  not  discharge  the  receiver 
but  merely  suspends  his  author- 
ity pending  the  supersedeas.  He 
should  return  the  properties  that 
have  come  to  his  hands  to  the 
possession  of  the  party  from 
whose  cuotody  they  were  taken  by 


the  decree  superseded.  Conti- 
nental Nat.  Building  &  Loan  Ass'n 
V.  Scott,  41  Fla.  421,  26  So.  726. 

The  supersedeas  bond  on  ap- 
peal from  an  order  appointing  a 
receiver  protects  the  plaintiff 
from  waste  or  misappropriation 
pending  the  appeal.  People's 
Cemetery  Ass'n  v.  Oakland  Cem- 
etery Co.,  24  Tex.  Civ.  App.  668, 
60  S.  W.  679. 

The  allowance  of  a  supersedeas 
on  an  appeal  from  an  order  ap- 
pointing a  receiver  pendente  lite 
is  a  matter  of  discretion.  State 
V.  Stull,  49  Neb.  739,  69  N.  W. 
101;  People's  Cemetery  Ass'n  v. 
Oakland  Cemetery  Co.,  24  Tex. 
Civ.  App.  668,  60  S.  W.  679. 

When  appeal  is  taken  from  an 
order  of  appointment,  and  super- 
sedeas is  granted,  the  custody 
does  not  pass  to  the  receiver 
pending  appeal.  Cook  v.  Cole,  55 
Iowa  70,  7  N.  W.  419. 

A  receiver  can  not  be  appointed 
to  take  and  keep  possession  of 
land,  and  to  collect  the  rents,  is- 
sues, and  profits  thereof,  from  the 
date  of  a  judgment  for  such  rents, 
until  the  further  order  of  the 
court,  in  order  to  carry  such 
money  judgment  into  effect,  where 
such  judgment  has  been  stayed 
by  a  i)roper  bond  on  appeal.  San 
Jose  Safe-Deposit  Bank  of  Savings 
V.  Bank  v.  Madera,  121  Cal.  543, 
54  Pac.  85. 

An  order  that,  pending  appeal. 


■ 
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statutory  requirements  in  order  to  stay  proceedings 
under  an  order  of  appointment.'  Where  a  bond  on  ap- 
peal from  an  order  appointing  a  receiver  is  given  super- 
seding the  receiver,  it  has  been  held  that  he  will  not  be 
reinstated  on  a  decision  sustaining  the  appointment,  but 
the  bond  will  stand  in  lieu  of  a  receiver.^  On  appeal  from 
the  judgment  in  the  main  action  and  filing  of  a  super- 
sedeas bond,  the  lower  court  is  precluded  from  settling  the 
receiver's  account  pending  the  appeal,**  but  under  some 
statutes  an  appeal  and  supersedeas  from  a  final  judg- 
ment fixing  a  lien  or  invalidating  a  sale  of  property  does 
not    supersede    an    interlocutory    order    appointing    a 


receiver.^" 

the  receiver  should  not  sell  or 
distribute  the  property  that  might 
come  into  his  hands,  pending  ap- 
peal or  until  the  further  order  of 
court,  is  as  strong  a  stay  order 
as  the  court  will  make.  People  v. 
North  River  Sugar  Ref.  Co.,  23 
Abb.  N.  C.  (N.  Y.)   311. 

The  receiver  may  be  required 
to  return  the  receivership  prop- 
erty upon  the  furnishing  of  a 
supersedeas  bond  on  appeal. 
People's  Cemetery  Ass'n  v.  Oak- 
land Cemetery  Co.,  24  Tex.  Civ. 
App.  668,  60  S.  W.  679. 

7  De  Leonis  v.  York,  140  Cal. 
333,  73  Pac.  1058. 

In  the  foreclosure  action  a  bond 
conditioned  in  accordance  with 
Neb.  Code  Civ.  Proc,  §  677,  that 
the  appellants  will  prosecute  an 
appeal  without  delay,  and  will  not 
during  its  pendency  commit  or 
suffer  waste  upon  the  premises, 
will  not  supersede  an  order  ap- 
pointing a  receiver  for  the  prop- 
erty. Lowe  v.  Riley,  57  Neb.  252, 
77   N.  W.   758. 

As  to  the  effect  of  supersedeas, 


see  Downing  v.  Dunlap  Coal,  etc., 
Co.,  93  Tenn.  221,  24  S.  W.  122. 

A  statute  providing  that,  if  the 
judgment  directs  the  sale  or  de- 
livery of  possession  of  realty,  ex- 
ecution can  not  be  stayed  unless 
a  written  undertaking  is  given  by 
appellant  to  secure  appellee 
against  damages  by  waste,  etc., 
does  not  apply  where  the  prop- 
erty was  and  is  in  the  possession 
of  a  receiver,  and  appellant  has 
never  had  possession  thereof. 
Zappettini  v.  Buckles,  167  Cal.  27, 
138  Pac.  696. 

See,  also,  Blaise  v.  Security 
Brewing  Co.,  124  La.  979,  50  So. 
816. 

8  Oudin  &  Bergman  Fire  Clay 
Min.  &  Mfg.  Co.  v.  Conlan,  38 
Wash.  134,  80  Pac.  283. 

9  Henderson  v.  Tillamook  Hotel 
Co.,  78  Or.  444,  153  Pac.  481. 

10  Anderson  v.  Tingley,  20  Wash. 
592,  56  Pac.  371;  Morbeck  v.  Brad- 
ford-Kennedy Co.,  18  Idaho  458, 
110  Pac.  261. 

Upon  an  appeal  from  an  order 
declaring  defendant  to  be  insol- 
vent, the  court  will  not  stay  pro- 
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The  furnisliing  of  a  stay  bond  by  the  owner  of  prop- 
erty held  by  a  receiver  will  not  preclude  his  recovery  in 
another  action  of  the  property  upon  the  ground  that  the 
order  of  appointment  was  void.^^  Where  it  is  the  duty  of 
a  judge  to  fix  the  amount  of  a  bond  to  stay  proceedings 
on  an  appeal  from  an  order  appointing  a  receiver,  he  may 
be  compelled  to  do  so  by  mandamus.^-  A  supersedeas 
bond  on  an  appeal  from  an  order  discharging  a  receiver 
does  not  have  the  effect  of  reinstating  him.^^  But  on 
appeal  with  supersedeas  from  an  order  refusing  to  va- 
cate the  appointment,  proceedings  under  the  receivership 
are  stayed. ^^  The  giving  of  a  supersedeas  bond  on  an 
appeal  in  a  receivership  in  a  state  court  does  not  dis- 
charge the  receiver  nor  take  the  property  out  of  the 
jurisdiction  of  the  state  court  so  as  to  allow  a  federal 
court  to  appoint  a  receiver  over  it,  where  the  effect  of 
the  supersedeas  is  merely  to  suspend  the  order  of  ap- 
pointment pending  the  determination  of  the  appeal.^'' 

In  an  action  brought  against  sureties  upon  an  under- 
taking given  to  stay  execution  of  an  order  appointing  a 
receiver  pending  an  appeal  therefrom,  the  affirmance  of 
the  order  on  appeal  is  res  ad  judicata  as  to  the  authority 
of  the  court  to  appoint  the  receiver,  but  such  an  action 

ceedings  in  an  action  brought  by  to  defendant  in  execution  any  of 

the  receiver.     In   re   Real   Estate  his     property     seized     under     the 

Associates,  58  Cal.  356.  writ,  where  an  appeal  from  such 

11  Bibby  V.  Dieter,  15  Cal.  App.  an  order  has  been  taken,  and  the 
45    113  Pac    874  statutory  stay  bond  has  been  filed, 

the    further   execution    of    the   or- 

12  Winsor     Pottery     Works     v.       ,        .        ,         ,  ,  , 

o/.         der  is   stayed,   and   any   property 
Superior  Court,  13  Cal.  App.  360,      ^^.^^^  ^^^^j^  ^^  ^^^^^^^^  ^^  ^^^ 

109  Pac.  843.  owner.      State    ex    rel.    St.    Louis 

13  State  V.  Superior  Court,  31  &  k.  R.  Co.  v.  Hirzel,  137  Mo. 
Wash.  481,  71  Pac.  1095.  435^   37   s.  W.   921,  38    S.  W.   961. 

14  Under  a  statute  allowing  an  is  state  v.  Palmer,  158  Fed. 
appeal  from  an  order  refusing  to  705,  22  L.  R.  A.  (N.  S.)  316,  85 
vacate  the  appointment  of  a  re-  C.  C.  A.  603;  Palmer  v.  Texas, 
ceiver,  and  providing,  in  effect,  212  U.  S.  118,  53  L.  Ed.  435,  29 
that  a  supersedeas  bond  releases  Sup.  Ct.  230. 
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can  not  be  brought  before  final  judgment  in  the  receiver- 
ship action  ^^  although  a  contrary  conclusion  has  been 
reached  by  another  court  in  respect  to  the  time  when  such 
an  action  is  maintainable  against  the  sureties. ^^ 

§  813.     Record  on  Appeal. 

In  the  absence  of  specific  statutory  provisions  relative 
to  appeals  in  receivership,  the  record  on  appeal  must  con- 
form to  the  general  requirements  for  any  record  on  ap- 
peal. The  record  on  an  appeal  from  an  order  appointing 
a  receiver  should  show  all  the  material  facts  and  pro- 
ceedings in  the  lower  court  upon  which  the  motion  for 
the  appointment  had  been  made  and  which  were  consid- 
ered by  the  court  upon  making  the  order.  In  the  ab- 
sence of  such  a  showing  the  order  appointing  the  receiver 
will  be  affirmed.^  The  facts  upon  which  the  court  acted, 
whether  in  the  shape  of  affidavits  and  oral  testimony  or 
affidavits  alone,  should  be  incorporated  in  the  record  in 
the  manner  required  by  the  statute  of  the  particular 
state.^    If  the  method  of  bringing  the  facts  and  proceed- 

16  Borges    v.    Hillman,    29    Cal.  view,   because  it  contains   no   bill 

App.  144,  154  Pac.  1075.  of       exceptions       showing       what 

1"  English    V.    Severns    (Okla.),  papers    were    used    or    what    evi- 

IGO  Pac.  893.  dence  was  introduced  on  the  mo- 

1  Chicago  &  S.  E.  Ry.  Co.  v.  Mc-  tion.  If  we  consider  the  appeal 
Beth,  149  Ind.  78,  47  N.  E.  678;  as  taken  under  the  provisions  of 
Wiencke  v.  Bibby,  15  Cal.  App.  sections  953a,  953b,  and  953c  of 
50,  113  Pac.  876;  Miller  v.  Shriner,  the  Code  of  Civil  Procedure,  the 
86  Ind.  493;  Paul  v.  Barnbrook,  appeal  is  abortive,  because  ap- 
58  Ind.  App.  607,  106  N.  E.  425;  pellant,  after  filing  notice  of 
Hannan  v.  Millichamp,  40  Wash.  appeal,  took  no  further  steps  un- 
118,  82  Pac.  168;  Kennedy  Drug  der  those  Code  sections  to  pro- 
Co.  v.  F.  W.  Keyes  Drug  Co.,  58  cure  a  record  to  be  used  on 
Wash.  499,  109  Pac.  56.  appeal.      For   the    reasons    stated, 

2  Chief  Justice  Sullivan,  in  the  it  is  impossible  with  the  record 
case  of  Borges  v.  Dunham,  169  before  us  to  review  the  order  ap- 
Cal.  83,  145  Pac.  1011,  said:  pointing    the     receiver.      As     the 

"If  we  consider  the  appeal  as  filing  of  the  notice  of  appeal  in 
taken  under  the  old  method,  it  is  the  court  below,  treating  the  ap- 
inefrectual  for  the  purposes  of  re-      peal    as     taken     under     the     now 
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ings  before  the  appellate  court  is  by  means  of  a  bill  of  ex- 
ceptions, it  should  contain  all  the  evidence  and  proceed- 
ings relative  to  the  making  of  the  appointment,  as  a  part 
of  the  record  in  order  to  warrant  a  review  of  the  order  or 
decree  appealed  from.^  If  the  record  is  incomplete,  the 
court  will  not  review  the  propriety  of  the  order  appoint- 
ing a  receiver  even  though  the  complaint  w^as  insufficient 


method,  conferred  jurisdiction 
upon  this  court,  and  as  a  mere  in- 
spection of  the  record  shows  that 
appellant  is  entitled  to  no  relief, 
the  proper  order  for  this  court  to 
make  in  response  to  the  motion 
to  dismiss  is  to  affirm  the  order 
appointing  a  receiver.  Hibernia 
Sav.  &  Loan  Soc.  v.  Doran,  161 
Cal.  118   [118  Pac.  526]." 

3  Stoff  V.  Erken,  172  Cal.  481, 
156  Pac.  1033;  Ulm  v.  Prather,  29 
Cal.  App.  92,  154  Pac.  611;  Borges 
V.  Dunham,  169  Cal.  83,  145  Pac. 
1011;  Crawford  v.  Seattle,  R.  & 
S.  Ry.  Co.,  97  Wash.  651,  167 
Pac.  44;  Kennedy  Drug  Co.  v. 
F.  W.  Keyes  Drug  Co.,  58  Wash. 
499,   109   Pac.   56. 

A  motion  to  vacate  the  ap- 
pointment of  a  receiver  becomes 
a  part  of  the  record  by  being 
incorporated  in  a  bill  of  excep- 
tions. Cantwell  v.  Columbia 
Lead  Co.,  199  Mo.  1,  97  S.  W.  167; 
Ashton  V.  Penfield,  233  Mo.  391, 
135  S.  W.  938. 

In  Miller  v,  Falloon  (Mo.),  187 
S.  W.  839,  the  court  said: 

"In  such  cases  the  rule  is  that, 
if  the  judgment  or  decree  ap- 
pealed from  is  within  the  scope 
of  the  petition  and  the  court 
making  it  in  possession  of  juris- 
diction to  act,  then  its  judgment 


or  decree  in  so  doing  is  not  open 
to  review.  The  reason  of  the  rule 
is  that,  in  the  absence  of  a  bill 
of  exceptions  setting  forth  the 
evidence,  the  appellate  court  has 
no  means  of  knowing  or  review- 
ing the  grounds  upon  which  the 
lower  court  based  its  judgment, 
and  therefore  must  indulge  the 
presumption  that  the  judgment 
was  justified  by  the  facts  shown 
on  the  trial. 

The  face  of  the  record  proper 
in  the  instant  case  discloses  a 
suit  in  the  circuit  court  of  the 
county  where  the  land  is  situated 
by  the  daughter  and  only  child  of 
the  deceased  owner,  praying  the 
admeasurement  of  dower  of  the 
widow.  After  a  traverse  in  the 
answer,  a  receiver  was  applied 
for  and  appointed  upon  due 
notice.  From  a  refusal  to  va- 
cate such  order  the  present  ap- 
peal was  taken. 

It  is  evident  that  these  proceed- 
ings invested  the  circuit  court  of 
Bates  county  with  jurisdiction  of 
the  subject-matter  and  the  person 
of  the  defendant,  and,  there  being 
nothing  presented  by  bill  of  ex- 
ceptions showing  error  in  the  ex- 
ercise of  its  jurisdiction,  the 
judgment  of  that  court  must  be 
and  is  affirmed." 
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to  warrant  the  appointment.^  Proceedings  had  after  the 
making  of  the  order  of  appointment,  from  which  the  ap- 
peal has  been  made,  can  not  be  considered  an  appeal  from 
the  order. ^  The  record  and  proceedings  preliminary  to 
it  must  be  completed  within  the  statutory  time.^ 

3.  Presentation  of  Grounds  of  Review. 

§  814.     Necessity  for  Objection  or  Exception  in  Lower  Court. 

Review  may  not  be  had  in  respect  to  orders  and  rulings 
made  by  the  court  below  in  the  absence  of  a  proper  ob- 
jection or  exception,  as  the  practice  in  the  jurisdiction 
happens  to  be,  which  would  enable  that  court  to  remedy 
the  error  complained  of  upon  its  attention  being  brought 
to  the  matter.  Such  objections  and  exceptions  must  be 
sufficiently  definite  to  point  out  the  particular  error,  and 
be  made  at  the  proper  time  in  accordance  with  the  prac- 
tice prevailing  and  the  statutory  requirements.^    Where 

4  Ulm  V.  Prather,  29  Cal.  App.  ant) ;  Chicago  Horseshoe  Co.  v. 
92,  154  Pac.  611.  Gostlin,  30  Ind.  App.  504,  66  N.  E. 

5  Claunch  v.  Claunch  (Tex.  514  (order  approving  report  of 
Civ.),  203  S.  W.  930.  receiver);    Lime   City  Bldg.   Loan 

6  The  case  of  Simpson  v.  Alex-  &  Sav.  Ass'n  v.  Black,  136  Ind 
ander  (Tex.  Civ.),  183  S.  W.  852,  544,  35  N.  E.  829  (order  of  ap 
contains  an  exhaustive  discussion  pointment) ;  L.  D.  George  Lumber 
of  the  meaning  and  scope  of  cer-  Co.  v.  Daugherty,  214  Fed.  958 
tain  statutory  requirements  in  re-  131  C,  C.  A.  254  (order  of  ap 
gard  to  the  record  and  time  of  its  pointment  on  ground  of  insuffi 
filing  under  statutory  provisions  cient  bill) ;  Davidson  v.  I.  M 
which  are  in  common  use.  Davidson,   etc..    Inv.   Co.,    226   Mo 

1  Tuttle    V.    Blow,    163    Mo.    625,  1,  136  Am.  St.  Rep.  615,  125  S.  W 

63    S.   W.   839    (order    refusing   to  1143     (order    appointing    receiver 

vacate  appointment).  in    partition):    Douglass    v.    Cline, 

Wolff  V.  Ward,   104   Mo.   127,   16  75   Ky.    (12   Bush)    608    (order   ex- 

S.  W.  161  (order  of  appointment);  tending  receivership);   Millikan  v. 

Chicago   &    S.   E.   Ry.   Co.   v.   Mc-  McAlpin,   181  Ind.   482,   104   N.  E. 

Beth,    149    Ind.    78,    47    N.    E.    678  855  (order  excluding  certain  prop- 

(order  appointing  receiver  over  a  erty    from    the    receivershii)) ;    In 

corporation) ;     Gray    v.    Oughton.  re  J.  D.  Connell   Iron  Works  Co., 

146  Ind.  285,  45  N.  E.  191    (order  138  La.  702.  70  So.  617   (order  ap- 

appointing  in  presence  of  defend-  proving  receiver's  account);    Cen- 
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one  objection  is  made  in  the  lower  court,  another  and 
entirely  different  objection  can  not  be  made  in  the 
appellate  court.^ 


§  815.     Assignments  of  Error  in  Appellate  Court. 

Assignments  of  error  to  an  order  appointing  a  re- 
ceiver must  be  specific  and  not  general.  Such  an  assign- 
ment of  error  must  make  a  proper  reference  to  the  orders 
sought  to  be  reviewed.^  An  assignment  of  error  should 
call  attention  to  the  particular  error  sought  to  be  re- 
viewed and  to  the  respect  in  which  it  is  erroneous.    It  is 


tral  Savings  Bank  v.  Newton,  59 
Colo.  150,  147  Pac.  690  (objections 
to  claim  for  services) ;  First  Nat. 
Bank  v.  Cook,  12  Wyo  492,  2 
L.  R.  A.  (N.  S.)  1012,  76  Pac.  674, 
78  Pac.  1083  (order  of  sale  made 
pursuant  to  stipulation) ;  Pottlit- 
zer  V.  Citizens'  Trust  Co.,  60  Ind. 
App.  45,  108  N.  E.  36  (order  of 
distribution);  Wehrs  v.  Sullivan, 
217  Mo.  167,  116  S.  W.  1104  (order 
substituting  one  receiver  for  a 
previous  one). 

A  defendant  who  fails  to  ap- 
peal from  an  order  of  appoint- 
ment can  not  afterwards  claim 
that  the  appointment  was  irregu- 
lar. Saunders  v.  Kempner  (Tex. 
Civ.  App.),   32  S.  W.  585. 

On  an  appeal  from  the  appoint- 
ment of  a  receiver,  all  irregular- 
ities not  brought  up  are  waived. 
Tinkey  v.  Langdon,  60  How.  Pr. 
(N.  Y.)  180. 

Objection  to  the  conflrmance  by 
a  chancellor  of  the  report  of  a 
receiver  can  not  be  first  urged  on 
appeal.  Rogers  v.  Rogers  (Tenn. 
Ch.),  42  S.  W.  70. 

A  refusal  of  the  court  to  vouch 
the  accounts  of  a  receiver  where 


the  accounts  contain  hundreds  of 
items,  of  the  receipts  and  ex- 
penditures in  the  ordinary  routine 
of  the  business  conducted  by  the 
receiver,  will  not  be  reviewed 
where  the  exceptant  did  not 
specify  wherein  the  account  was 
wrong  and  made  merely  general 
objections  to  it.  Hilliard  v.  Ster- 
lingworth,  etc.,  Co.,  236  Pa.  St. 
82,  Ann.  Cas.  1913D,  1115,  84  Atl. 
680. 

Where  an  order  of  court  .  au- 
thorized a  receiver  to  employ  cer- 
tain persons  and  no  exceptions 
nor  appeal  was  taken  from  it,  and 
it  is  not  contended  that  the  salary 
was  excessive  or  more  than  the 
services  were  worth,  it  will  not 
be  reviewed.  Hilliard  v.  Sterling- 
worth,  etc..  Supply  Co.,  supra. 

■■i  Objections  to  undertaking  rail- 
road in  lower  court  can  not  be 
changed  on  appeal  to  objection 
that  complaint  and  affidavits  were 
insufficient  to  authorize  the  ap- 
pointment of  the  receiver.  Title 
Ins.  &  Trust  Co.  v.  California  De- 
velopment Co.,  171  Cal.  227,  152 
Pac.   564. 

1  Arnold  v.  Russell  Car  &  Snow 
Plow  Co.,  212  Pa.  303,  61  Atl.  914. 
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not  sufficient  merely  to  assign  that  the  order  of  appoint- 
ment is  ''irregular  and  erroneous."-  An  assignment  of 
error  should  not  be  multifarious  in  that  it  should  not 
attempt  to  present  several  separate  and  distinct  grounds 
of  error  having  no  relation  to  each  other.^  Where  an 
assignment  of  error  is  made  but  no  further  mention  of 
the  assig-nment  is  made  in  the  brief,  it  will  not  be 
considered.^ 


4.  Scope  of  Revieiv  and  Determination. 

§  816.    Reviewability  as  Dependent  Upon  Nature  of  Appeal  or 
Condition  of  Record. 

The  general  rule  is  that  upon  an  appeal  from  a  final 
order  or  decree  in  a  proceeding  in  equity  all  the  preceding 
interlocutory  orders,  affecting  the  rights  or  equities  of 
the  parties  regarding  the  matter  in  controversy  between 
them  are  subject  to  review  in  the  appellate  court  and  may 
be  decided  at  the  same  time.^     On  an  appeal  from  an 


2  Chicago  &  S.  E.  Ry.  Co.  v. 
St.  Clair,  144  Ind.  371,  42  N.  E. 
225. 

An  assignment  of  error  to  the 
effect  that  no  grounds  were  al- 
leged in  the  petition  warranting 
the  appointment  of  a  receiver  and 
that  the  petition  stated  no  cause 
of  action  is  merely  equivalent  to 
a  general  demurrer,  and  the  ap- 
pellate court  will  indulge  all 
reasonable  intendments  in  favor 
of  the  sufficiency  of  the  petition 
to  sustain  the  appointment. 
Houston,  etc.,  Ry.  Co.  v.  Hughes 
(Tex.  Civ.),  182  S.  W.  23. 

3  Carter-Mullaly  Transfer  Co.  v. 
Robertson  (Tex.  Civ.),  198  S.  W. 
791. 

4  Pottlitzer  v.  Citizens  Trust 
Co.,  60  Ind.  App.  45.  108  N.  E.  36. 

1  Perkins      v.      Fourniquet,      47 


U.  S.  (6  How.)  206,  12  L.  Ed. 
406;  Forgay  v.  Conrad,  6  How. 
201,  12  L.  Ed.  404;  Celluloid  Mfg. 
Co.  v.  Cellonite  Mfg.  Co.  (C.  C), 
40  Fed.  476;  Pittsburgh,  C.  &  St. 
L.  Ry.  Co.  V.  Baltimore  &  Ohio 
R.  Co.,  61  Fed.  705,  10  C.  C.  A. 
20,  23;  N.  K.  Fairbanks  Co.  v. 
Windsor,  124  Fed.  200,  61  C.  C.  A. 
233;  Western  Union  Telegraph 
Co.  v.  United  States  &  Mexican 
Trust  Co.,  221  Fed.  545,  137 
C.  C.  A.  113;  Free  Gold  Min.  Co. 
V.  Spiers,  136  Cal.  484,  69  Pac. 
143;  Waters-Pierce  Oil  Co.  v. 
State  (Tex.),  106  S.  W.  326;  Na- 
tional Surety  Co.  v.  David  Castle 
Const.  Co.  (Tex.  Civ.K  170  S.  W. 
800. 

Under  a  code  provision  author- 
izing review  of  previous  orders 
on  appeal  from  a  final  order,  an 
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order  appointing  a  receiver  and  an  order  denying  a  mo- 
tion to  set  it  aside,  tlie  court  will  only  inquire  into  the 
merits  of  the  action  so  far  as  the  facts  may  bear  upon  the 
propriety  of  making  such  orders.-  Where  the  statute 
provides  for  appeals  from  the  order  appointing  the  re- 
ceiver, the  propriety  of  the  appointment  is  not  reviewable 
on  appeal  from  the  final  judgment.^  On  an  appeal  from 
an  order  of  appointment,  the  scope  of  the  review  will  be 
limited  to  the  proceedings  upon  which  it  was  based  and 
not  upon  subsequent  proceedings  tending  to  validate  it.^ 
And  on  an  appeal  from  an  order  granting  or  dissolving 
an  injunction,  the  court  will  not  review^  the  failure  or 
refusal  to  appoint  a  receiver.^  Where  the  appeal  is  from 
an  order  refusing  leave  to  sue,  the  court  will  not  review 


order  directing  the  receiver  to 
retain  a  sum  to  abide  the  deter- 
minations of  a  pending  suit  and 
to  defend  that  suit,  having  been 
appealed  in  time,  opened  for  re- 
view the  previous  order  allovi'ing 
the  suit  against  the  receiver  and 
an  order  refusing  to  rescind  it. 
Emory  v.  Faith,  113  Md.  253, 
Ann.  Cas.  1912A,  586,  77  Atl.  386. 

2  Keane  v.  Kibble,  28  Idaho  274, 
154  Pac.  972;  Cotton  v.  Rand 
(Tex.  Civ.),  92  S.  W.  266. 

Where  an  appeal  is  from  an 
interlocutory  order  appointing  a 
receiver,  the  appellate  court  will 
consider  the  equity  of  the  bill 
on  which  the  order  is  based,  not- 
withstanding that  it  was  not 
raised  in  the  court  below,  and,  if 
the  bill  is  found  to  be  without 
equity,  it  may  direct  a  final  de- 
cree of  dismissal.  Cabaniss  v. 
Reco  Min.  Co.,  116  Fed.  318,  54 
C.  C.  A.  190. 

On  an  appeal  from  an  order  re- 
fusing to  discharge  a  receiver,  a 


former  interlocutory  decree  over- 
ruling a  motion  to  dismiss  the 
bill  for  want  of  equity  will  not 
be  reviewed.  Hereford  v.  Here- 
ford, 134  Ala.  321,  32  So.  651. 

An  appeal  from  an  order  deny- 
ing a  motion  to  revoke  the  ap- 
pointment did  not  present  the 
question  whether  the  court  had 
authority  in  vacation  to  appoint 
a  receiver  to  wind  up  the  affairs 
of  the  corporation.  State  ex  rel. 
Gray  v.  Phoenix  Loan  Ass'n,  159 
Mo.  102,  60  S.  W.  74. 

On  appeal  from  an  order  ap- 
pointing a  receiver,  the  court  may 
consider  the  equity  of  the  bill, 
though  not  considered  by  the 
court  below.  Shubert  v.  Wood- 
ward, 167  Fed.  47,  92  C.  C.  A.  509. 

3  Jones  V.  North  Pacific  Fish  & 
Oil  Co.,  42  Wash.  332,  114  Am.  St. 
Rep.  131,  6  L.  R.  A.  (N.  S.)  940, 
84  Pac.   1122. 

4  Bibby  v.  Dieter,  15  Cal.  App. 
45,  113  Pac.  874. 

r.  Turner  v.  Turner,  47  Tex.  Civ. 
391,   105  S.  W.  237. 
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the  defenses  which  could  have  been  interposed  to  the  suit.® 
On  an  appeal  from  an  order  respecting  an  accounting,  all 
the  proceedings  connected  with  it  are  reviewable.'  But 
on  an  appeal  from  an  order  affecting  the  receiver's  com- 
pensation, the  propriety  of  his  appointment  is  not  re^dew- 
able,^  and  on  an  appeal  from  an  order  confirming  a 
receiver's  sale,  the  amount  allowed  the  receiver  for  com- 
pensation and  the  propriety  of  his  appointment  are  not 
reviewable.^  On  an  appeal  from  an  order  made  after 
final  judgment,  the  court  will  not  review  the  order  ap- 
pointing the  receiver.^"  And  where  a  bill  of  exceptions 
on  an  appeal  from  an  order  on  a  motion  to  revoke  an  ap- 
pointment does  not  show  the  evidence  offered  in  support 
of  the  motion,  the  court  will  not  review  the  order. ^^  And 
where  the  question  raised  by  the  appeal  is  a  purely  moot 
one,  it  will  not  be  considered  an  appeal.^^ 

§  817.     Effect  of  Estoppel  and  Harmless  Error  in  Review. 

The  same  general  rules  applicable  to  all  appeals  apply 
in  respect  to  the  effect  of  estoppels  and  harmless  errors 
on  the  determination  of  the  appeal.  If  the  appellant  has 
by  his  conduct  consented  or  acquiesced  in  the  order  in 
controversy,  he  will  be  considered  as  having  waived  his 
right  to  question  it  on  appeal.^    Likewise  where  the  error 

c  Odell    V.     H.    Batterman    Co.,  Only    questions    of    jurisdiction 

223  Fed.  292,  138  C.  C.  A.  534.  and  matters  subsequent  to  the  or- 

7  Leidigh-Dalton   Lumber  Co.   v.  der  of  sale  are  considered  on  an 

Houck,  138  La.  159,  70  So.  72.  appeal   from   an   order  confirming 

s  Campbell  v.  H.  B.  Claflin  Co.,  a   receiver's    sale.     Bierce   v.   Mc- 

135  Ala.  527,  33  So.  275.  Chesney,  16  Haw.  258. 

An    appeal    from    an    order    in  lo  Whitney  v.  Buckman,  26  Cal. 

foreclosure    proceedings    allowing  447,   448. 

the  receiver  to   make  certain   ex-  ii  Bank   of   Dexter   v.    Stoddard 

penditures     in     maintaining     and  County  Bank,  169  Mo.  74,  68  S.  W. 

preserving  the  premises.  Walrath  902. 

v.  Pyplatz,  178  111.  App.  581.  i2Visalia  City  Water  Co.  v.  Su- 

0  Crouch  v.  Dakota,  W.  &  M.  R.  perior  Court,  120  Cal.  219,  52  Pac. 

R.    Co.,    18    S.   D.    540,    101   N.   W.  485. 

722.  1  The  appointment  of  a  receiver 
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complained  is  of  such  a  nature  in  view  of  other  proceed- 
ings and  rulings  as  to  be  of  a  harmless  character,  the 
court  will  not  review  it.^ 


in  the  trial  court  can  not  be  ques- 
tioned in  the  appellate  court  if 
the  appointment  was  by  consent. 
Little  Rock  Waterworks  Co.  v. 
Barrett,  103  U.  S.  576,  26  L.  Ed. 
523. 

Where  a  defendant  in  a  suit  for 
the  appointment  of  a  receiver  ap- 
peared and  moved  to  revoke  the 
appointment  made  without  notice 
but  filed  an  answer  to  the  merits, 
and  the  court  denied  the  motion, 
be  can  not  attack  the  order  of 
appointment  on  the  ground  of 
want  of  notice.  Smith  v.  Lamon 
(Tex.  Civ.),  143  S.  W.  304. 

Where  one  obtains  a  dismissal 
of  an  appeal  on  the  ground  that 
the  order  appealed  from  was  not 
final  he  can  not  thereafter,  on  ap- 
peal from  a  conviction  for  con- 
tempt for  failure  to  account  under 
it  assert  that  the  order  was  final 
and  appealable.  People  v.  Zim- 
mer,  238  111.  607,  87  N.  E.  845. 

Where  a  party  has  assented  to 
the  appointment  of  the  receiver 
by  calling  upon  the  court  below 
to  require  it  to  take  action  as  to 
such  receiver,  and  has  had  a  hear- 
ing before  the  master  and  the 
court,  after  he  was  served  with 
process  and  has  been  accorded 
every  benefit  that  he  could  have 
received  by  notice  in  the  first  in- 
stance, he  can  not  attack  the  or- 
der as  having  been  made  without 
notice.  Kehm  v.  Mott,  86  111.  App. 
549  (affirmed  187  111.  519,  58  N.  E. 
467). 

See,  also,  Wright  v.  Pittman,  73 
W.  Va.  81,  79  S.  E.  1091. 

2  Where  parties  stipulate  that  a 


receiver  was  properly  authorized 
to  present  a  claim  in  a  bank- 
ruptcy court,  the  failure  to  pro- 
duce orders  of  the  receivership 
court  to  that  effect  is  immaterial. 
Farnsworth  v.  Union  Trust,  etc., 
Co.,  211  Fed.  912,  128  C.  C.  A. 
290. 

The  admission  of  secondary 
evidence  as  to  the  contents  of  the 
books  of  defendant  was  cured  by 
the  production  of  the  books  in 
court  in  proceedings  to  appoint 
a  receiver.  Hart-Parr  Co.  v.  Alvin- 
Japanese  Nursery  Co.  (Tex.  Civ.), 
179  S.  W.  697. 

If  the  evidence  at  the  hearing 
of  an  application  for  a  receiver 
is  sufficient  to  authorize  an  ap- 
pointment, the  interlocutory  order 
therefor  will  not  be  reversed  be- 
cause the  complaint  does  not 
state  facts  sufficient  to  authorize 
it.  Guynn  v.  Newman,  174  Ind. 
161,   90  N.   E.   759. 

Where  plaintiff  had  knowledge 
of  appointment  of  receiver  shortly 
after  order  was  made,  and  made 
no  objection  for  nearly  a  year  and 
took  no  steps  to  question  its  le- 
gality and  the  good  faith  and 
proper  conduct  of  the  receivers 
is  not  questioned,  and  vacation  of 
proceedings  would  result  in  dissi- 
pation of  assets  and  waste,  ap- 
pointment although  originally  im- 
l)roper,  will  not  be  revoked.  First 
Nat.  Bank  v.  Lassen  County  Su- 
perior Court,  12  Cal.  App.  335,  107 
Pac.   322. 

Where  appellant  used  his 
answer  in  his  showing  on  the  or- 
der   appealed    from,    he    can    not 
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§  818.     Presumptions  on  Appeal. 

On  appeal  every  presumption  is  in  favor  of  tlie  regu- 
larity of  an  order  appointing  a  receiver.^  In  other  words, 
where  on  appeal,  there  is  an  absence  of  a  contrary  show- 
ing, it  will  be  presumed  that  everything  required  by  law 
to  be  done  w^as  done.-    In  the  absence  of  a  statement  of 


after  maintain  that  the  receiver 
was  appointed  prematurely  be- 
cause appointed  by  the  register 
before  answer  to  the  bill  was 
filed.  Brooke  v.  Tucker,  149  Ala. 
96,  43  So.  141. 

Where  the  rights  of  the  appel- 
lant are  substantially  protected 
by  a  restraining  order,  the  court 
will  not  review  an  order  affecting 
the  same  rights.  Miller  v.  Her- 
rick,  122  App.  Div.  327,  106  N.  Y. 
Supp.  1055. 

1  Davies  v.  Ramsdell  (Cal.  App.) , 
183  Pac.  702;  Huellmantel  v. 
Huellmantel,  124  Cal.  583,  57  Pac. 
582;  Ulm  v.  Prather,  29  Cal.  App. 
92,  154  Pac.  611;  In  re  J.  D.  Con- 
nell  Iron  Works  Co.,  138  La.  702, 
70  So.  617. 

The  presumption  is  that  the 
county  judge  would  not  have  made 
an  order  appointing  a  receiver  of 
attached  property  unless  the 
judge  of  the  circuit  court  in  which 
the  action  was  pending  had  been 
absent  from  the  county.  H.  B. 
Claflin  Co.  v.  Gibson,  21  Ky.  Law 
Rep.  337,  51  S.  W.  439. 

2  Wiencke  v.  Bibby,  15  Cal. 
App.  50,  113  Pac.  876  (settling  a 
receiver's  account) ;  Borges  v. 
Hillman,  29  Cal.  App.  144,  154 
Pac.  1075;  American  Bonding  Co. 
v.  Williams,  62  Tex.  Civ.  319,  131 
S.  W.  652  (absence  of  petition 
from  record,  presumption  of  jur- 
isdiction) ;    Gathright   v.  Oil   City 


Land  &  Improvement  Co.'s  Re- 
ceiver, 21  Ky.  Law.  Rep.  1657,  56 
S.  W.  163  (in  absence  of  pleadings 
and  evidence,  presumption  of 
proper  appointment) ;  Fleming  v. 
Carson,  37  Or.  252,  62  Pac.  374 
(absence  of  evidence,  presump- 
tion of  sufficiency). 

Error  must  be  made  to  appear 
affirmatively  before  a  reversal  will 
be  ordered,  and  in  the  absence 
of  a  statement  of  facts  the  court 
is  bound  to  consider  "all  amend- 
ments which  could  have  been 
made  as  made."  Cole  v.  Price, 
22  W^ash.  18,  60  Pac.  153. 

Where  the  record  does  not 
show  the  date  of  the  appointment 
of  a  receiver,  it  will  be  presumed 
that  he  was  appointed  after  the 
commencement  of  the  action. 
Black  V.  Consolidated  Ry.  &  Power 
Co.,  158  N.  C.  468,  74  S.  E.  468. 

An  appeal  from  order  appoint- 
ing receiver,  if  record  does  not 
show  whether  due  notice  of  the 
application  was  given  to  defend- 
ant, it  will  be  presumed  that  the 
court  did  not  act  without  having 
given  notice.  Miller  v.  Shriner, 
86  Ind.  493. 

An  allowance  made  to  a  receiver 
for  his  services  will  not  be  re- 
viewed, where  the  evidence  on 
which  it  was  based  is  not  made  a 
part  of  the  record  on  ai)peal.  Van 
Brocklin  v.  Queen  City  Printing 
Co.,   21   Wash.   447,  58   Pac.   575. 

In   the    absence    of   an    affirraa- 
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facts  on  appeal,  where  the  findings  are  incomplete  or  de- 
fective, it  will  be  presumed  that  every  fact  necessary  to 
sustain  the  judgment  was  established  by  the  evidence  but 
such  presumption  does  not  obtain  where  the  findings  are 
complete  on  their  face  and  show  an  absence  of  facts 
necessary  to  affirmatively  show  a  cause  of  action.* 

§  819.    Review  of  Discretionary  Orders, 

Where  the  order  appealed  from  is  one  within  the  dis- 
cretion of  the  court,  it  is  not  subject  to  review^  unless  the 


tive  showing  that  the  court  abused 
its  discretion  in  appointing  a  re- 
ceiver pendente  lite  in  an  action 
for  a  copartnership  accounting,  it 
will  be  presumed  that  the  court's 
action  was  regular,  and  that  the 
order  was  made  on  a  sufficient 
showing  of  facts,  though  the  com- 
plaint itself  did  not  set  forth 
facts  warranting  the  appointment. 
Ulm  V.  Prather,  29  Cal.  App.  92, 
154  Pac.  611. 

3  Rea  V.  Eslick,  87  Wash.  125, 
151   Pac.  256. 

If  the  facts  found  do  not  war- 
rant the  appointment  by  a  re- 
ceiver, the  appointment  will  be 
reversed  on  an  appeal  on  the 
judgment  roll  even  though  the 
facts  are  not  brought  up  by  a 
bill  of  exceptions.  People  v. 
Union  Building  &  Loan  Ass'n  of 
Sacramento,  127  Cal.  400,  58  Pac. 
822,  59  Pac.  692. 

iNeeves  v.   Boos,   8G   Wis.   313, 
56   N.   W.    909;    Fellows   v.    Heer- 
mans,  13  Abb.  Pr.  (N.  S.)    (N.  Y.) 
1;  Nimocks  v.  Cape  Fear  Shingle 
Co.,  110  N.   C.   230,   14   S.   E.   684 
Gardner    v.    Howell,    60    Ga.    11 
Crawford  v.  Spurling,  56  Ga.  611 
Gunby  v.  Thompson,   56  Ga.  316 
Reid  V.  Reid,  38  Ga.  24;   Baird  v 


Cumberland  &  S.  R.  Turnp.  Co., 
1  Lea.  (Tenn.)  394;  Bramley  v. 
Tyree,  1  Lea.  (Tenn.)  531;  John- 
ston V.  Manner,  2  Lea.  (Tenn.)  8; 
Roberson  v.  Roberson,  3  Lea. 
(Tenn.)  50;  La  Societe  Francaise 
d'Epergenes  v.  15th  Judicial  Dist. 
Ct.,  53  Cal.  495;  Emeric  v.  Alva- 
rado,  64  Cal.  529,  2  Pac.  418;  Jour- 
neay  v.  Brown,  20  N.  J.  L.  Ill; 
Brown  v.  Vandermeulen,  41  Mich. 
418,  49  N.  W.  920;  Beecher  v.  Mar- 
quette &  P.  Rolling  Mill.  Co.,  40 
Mich.  307. 

Where  a  court  vacated  an  or- 
der by  which  it  had  directed  a 
receiver  to  pay  certain  moneys,  a 
motion  to  resettle  such  order  is 
addressed  to  the  discretion  of  the 
court,  and  its  decision  thereon 
will  not  be  disturbed  where  no 
substantial  right  of  the  appellant 
is  affected.  In  re  Directors  of 
National  Gramophone  Corp.,  82 
App.  Div.  593,  81  N.  Y.  Supp.  853. 

A  refusal  to  grant  leave  to  sue 
is  not  reviewable  on  appeal  unless 
it  amounts  to  an  abuse  of  judicial 
discretion.  Stephens  v.  Augusta, 
etc.,  Co.,  120  Ga.  1082,  48  S.  E. 
433;  Mechanic's  Nat.  Bank  v. 
Landauer,  68  Wis.  44,  31  N.  W. 
160;  Odell  v.  H.  Batterman  Co., 
223  Fed.  292,  138  C.  C.  A.  534. 
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court  has  abused  its  discretion.  This  rule  is  frequently 
applied  in  the  case  of  conflicting  evidence. - 

Interlocutory  orders  appointing  receivers  and  issuing 
injunctions  generally  rest  in  the  sound  judicial  discretion 
of  the  court  of  original  jurisdiction  guided  by  the  prin- 
ciples and  rules  of  equity  jurisprudence  and  when  the 
court  has  not  departed  therefrom  its  orders  may  not  be 
reversed  without  clear  proof  of  an  abuse  of  its  discretion. 

But  when,  in  the  consideration  and  decision  of  the 
issue,  a  court  has  departed  from  the  principles  and  rules 
of  equity  established  for  the  guidance  of  that  court,  the 
order  may  be  reviewable  on  that  ground  without  proof 
of  abuse  of  discretion.^ 

In  accordance  with  these  general  principles  of  appel- 
late practice,  an  order  appointing  a  receiver  will  not  be 
disturbed  on  appeal  unless  some  abuse  of  discretion  is 
shown  on  the  part  of  the  court  making  the  order.^  And 
the  same  rule  applies  in  respect  to  the  appointment  of  a 

2  Where     there     is     conflicting  portation    Co.,    26    Wash.    427,    67 

evidence  as  to  whether  a  corpora-  Pac.  229. 

tion  was  formed  by  a  partnership  3  Folk  v.  United  States,  233  Fed. 

to    take    over    the    assets    of    the  177,  147  C.  C.  A.  183. 
partnership,  the  appointment  of  a  An  order  appointing  a  receiver 

receiver    of    the    alleged    partner-  pendente     lite     will     not     be     dis- 

ship  will  not  be  disturbed  on  ap-  turbed  on  appeal  on  the  evidence 

peal  in  the  absence  of  the  abuse  alone,  in  the  absence  of  a  show- 

of  discretion.    Whitley  v.  Bradley,  ing  of  an  abuse   of  discretion  on 

13  Cal.  App.  720,  110  Pac.  596.  the    part  of   the   trial   court  as   a 

An  order  appointing  a  receiver  matter  of  law.     Mead  v.  Burk,  156 

upon  conflicting  affidavits  or  evi-  Ind.   577,  60  N.  E.  338. 
dence  will  not  be  disturbed  on  ap-  -i  Albritton     v.     Lott-Blackshear 

peal.      Houston    Cemetery    Co.    v.  Commission  Co.,  167   Ala.   541,   52 

Drew,    13   Tex.   Civ.   App.    536,    36  So.    653;     Excelsior    White    Lime 

S.    W.    802;    Buck    v.    Stuben,    63  Co.    v.    Rieff,    107    Ark.    554,    155 

Neb.  273,  88  N.  W.  483.  S.  W.  921;  Whitley  v.  Bradley,  13 

The    refusal    to    appoint    a    re-  Cal.  App.  720,  110  Pac.  596;   Ulm 

ceiver   pendente    lite    in    a    stock-  v.    Prather,    29   Cal.   App.    92,    154 

holder's  suit  to  wind  up  a  corpo-  Pac.   611;    Title  Ins.   &   Trust  Co. 

ration   is   only    reviewable   for   an  v.     California     Development     Co., 

abuse    of    discretion.      Ridpath    v.  164  Cal.  58,  127  Pac.  502;   Burgess 

Sans  Poll  &  C.  R.  Ferry  &  Trans-  v.    Simpson   Grocery   Co.,   128   Ga. 
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receiver  in  an  ancillary  suit.^  And  the  discretion  of  the 
court  in  refusing  to  appoint  a  receiver  will  not  be  re- 
viewed in  the  absence  of  an  abuse  of  discretion.^ 


423,  57  S.  E.  717;  Burgess  v.  Simp- 
son Grocery  Co.,  128  Ga.  423,  57 
S.  E.  717;  Armstrong  v.  Alabama 
Fertilizer  Co.,  105  Ga.  515,  31 
S.  E.  433;  Dozier  v.  Owen,  62  Ga. 
157;  Love  v.  Love,  145  111.  App. 
150;  Strebel  v.  Bligh,  183  Ind. 
537,  109  N.  E.  45;  Philadelphia 
Mortgage  &  Trust  Co.  v.  Oyler, 
61  Neb.  702,  85  N.  W.  899;  Wil- 
lard  Oil  Co.  v.  Riley,  29  Okla.  19, 
115  Pac.  1103;  Cameron  v.  Grove- 
land  Improv.  Co.,  20  Wash.  169, 
72  Am.  St.  Rep.  26,  54  Pac.  1128; 
Cameron  v.  Groveland  Imp.  Co., 
20  Wash.  169,  72  Am.  St.  Rep.  26, 
54  Pac.  1128;  O'Donnell  v.  First 
Nat.  Bank,  9  Wyo.  408,  64  Pac. 
337;  Ward  v.  Central  Trust  Co. 
of  Illinois,  252  Fed.  127,  164 
C.  C.  A.  239;  United  States  Ship- 
building Co.  V.  Conklin,  126  Fed. 
132,  60  C.  C.  A.  680;  Briggs  v. 
Neal,  120  Fed.  224,  56  C.  C.  A. 
572;  Price  v.  Johnson,  58  Ga.  607; 
Flournoy  v.  Hood,  58  Ga.  606; 
Huff  V.  Bibb  County  Com'rs,  58 
Ga.  607;  St.  Louis,  V.  &  T.  H.  R. 
Co.  V.  Town  of  Vandalia,  103  111. 
App.  363;  Garrett  v.  Simpson,  115 
111.  App.  62;  Rolfe  v.  Burnham, 
110  Mich.  660,  68  N.  W.  980;  Mc- 
Kenzie  v.  Beaumont.  70  Neb.  179, 
97  N.  W.  225;  Smith  v.  Brown,  44 
W.  Va.  342,  30  S.  E.  160. 

Unless  it  is  clear  that  the  trial 
court  has  abused  its  discretion  in 
appointing  a  receiver,  an  appellate 
tribunal  will  not  set  the  appoint- 
ment aside  because  of  a  possi- 
bility that  plaintiff  may  not  re- 
cover judgment  on  final  hearing 
in   the   principal   suit.     Strebel  v. 


Bligh,  183  Ind.  537,  109  N.  E.  45; 
Levin  v.  Florsheim  Co.,  161  Ind. 
457,  68  N.  E.  1025. 

On  an  appeal  from  an  order  ap- 
pointing a  receiver  if  there  is 
any  conflict  in  the  affidavits,  those 
in  favor  of  the  prevailing  party 
must  be  taken  as  establishing  the 
facts  stated  therein,  and  also  all 
facts  which  may  reasonably  be  in- 
ferred or  presumed  from  the  di- 
rect and  positive  statements.  Da- 
vies  V.  Ramsdell  (Cal.  App.),  183 
Pac.  702. 

The  appointment  of  a  receiver 
will  not  be  disturbed  on  appeal 
unless  it  appears  affirmatively  to 
have  been  unwarranted;  and  to 
show  this,  there  must  be  a  clear 
preponderance  of  evidence  against 
the  propriety  of  the  appointment, 
as  the  appellate  court  will  not 
undertake  to  weigh  the  testimony 
where  there  is  a  substantial  con- 
flict in  it.  Cameron  v.  Groveland 
Imp.  Co.,  20  Wash.  169,  72  Am.  St. 
Rep.  26,  54  Pac.  1128;  Womach  v. 
Sandygren,  94  Wash.  256,  162  Pac. 
354. 

An  appeal  from  an  interlocutory 
order  appointing  a  receiver  is  not 
a  collateral,  but  a  direct,  attack 
on  the  order.  Marshall  v.  Matson, 
171  Ind.  238,  86  N.  E.  339. 

5  Coltrane  v.  Templeton,  106 
Fed.  370,  45  C.  C.  A.  328. 

6  American  Manganese  Steel  Co. 
V.  Alaska  Mines  Corp.,  250  Fed. 
614,  162  C.  C.  A.  630;  Briggs  v. 
Neal,  120  Fed.  224,  56  C.  C.  A.  572; 
Heinze  v.  Butte  &  Boston  Consol. 
Min.  Co.,  126  Fed.  1,  11,  61  C.  C.  A. 
63;  American  Grain  Separator  Co. 
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The  discretion  of  the  appointing  court  in  appointing 
any  particular  person  as  receiver  will  not  be  disturbed 
except  for  abuse  of  discretion,' 

Orders  of  the  court  made  in  the  course  of  the  admin- 
istration such  as  orders  authorizing  the  compromise  of 
claims  of  the  receivership,^  giving  the  receiver  instruc- 
tions in  respect  to  the  receivership  ^  or  refusing  to  punish 
for  contempt  one  who  violates  its  orders  ^"  are  all  of  such 
a  discretionary  character  as  not  to  be  reviewable  except 
in  the  case  of  a  clear  abuse  of  judicial  discretion. 

An  appellate  court  in  reviewing  the  discretion  of  a 
trial  court  in  approving  or  rejecting  an  offer  of  purchase 
of  the  receivership  property  applies  the  same  general 
principles  as  in  the  review  of  an  order  refusing  or  grant- 
ing a  temporary  injunction.  The  right  to  exercise  a 
sound  discretion  is  in  the  trial  court  and  not  in  the  ap- 
pellate court.^^  And  where  the  account  of  a  receiver  is 
supported  by  evidence,  an  order  approving  it  will  not  be 
disturbed  except  for  abuse  of  discretion. ^^    Orders  fixing 

V.    Twin    City    Separator   Co.,    202  9  State  v.  Bank  of  Rushville,  57 

Fed.  202,  120  C.  C.  A.  644;    Hum-  Neb.  608,  78  N.  W.  281;  Mercantile 

phries  v.  Shockley,  110  Ga.  279,  34  Trust    Co.    v.    Farmers'    Loan    & 

S.   E.   845;    Montana   Ranches   Co.  Trust  Co.,  81  Fed.  254,  26  C.  C.  A. 

V.   Dolan,   53   Mont.   397,    164   Pac.  383    (order    respecting    the    adop- 

306;      Cowokochee     v.     Chapman  tion  of  a  lease). 

(Okla.),    171    Pac.    50;    Universal  loWitherbee    v.    Witherbee,    55 

Savings    &    Trust    Co.    v.    Stone-  App.  Div.  181,  66  N.  Y.  Supp.  1036. 

burner,  113  Fed.  251,  51  C.  C.  A.  n  Stokes  v.  Williams.  226  Fed. 

208;  Hilliard  v.  Sterlingworth  Ry.  148,  141  C.  C.  A.  146;   State  v.  Ne- 

Supply    Co.,    221    Pa.    503,    70   Atl.  braska    Sav.    &    Exch.    Bank,    60 

819.  Neb.  190,  82  N.  W.  625;   Chase  v. 

7  McGilliard    v.    Donaldsonville,  Fisher,   239  Pa.  545,  86  Atl.   1094. 

etc..   Works,   104  La.   544,  81   Am.  A   decree   approving  the   report 

St.  Rep.  145,  29  So.  254;  Fisher  v.  of  a  receiver  will  not  be  reviewed 

Southern   Loan   &   Trust   Co.,   138  because   the   court   made   oral   or- 

N.  C.  90,  50  S.  E.  592;   Mitchell  v.  ders  with  respect  to  a  disposition 

Aulander  Realty  Co.,  169  N.  C.  516,  of  part  of  the  property  where  no 

86  S.  E.  358;  Iroquois  Furnace  Co.  injury  is  shown.    Roberts  v.  Letch- 

V.  Kinbark,  85  111.  App.  399.  worth,  127  Ark.  490,  192  S.  W.  375. 

s  MacDonald  v.  yEtna  Indemnity  ij  Hulings  v.   Jones,   63   W.  Va. 

Co.,  88  Conn.  571,  92  Atl.  154.  696,  60  S.  E.  874. 
II  Rec— 137 
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the  amount  of  the  compensation  of  the  receiver  and  his 
counsel  are  matters  involving  the  exercise  of  such  judicial 
discretion  as  not  to  be  disturbed  upon  appeal  except  for 
abuse  of  discretion.^^  The  determination  of  the  trial 
court  respecting  the  necessity  for  the  employment  of 
attorneys  is  also  a  matter  of  discretion  reviewable  only 
in  case  of  abuse  of  discretion. ^^  The  appellate  court  in 
reviewing  questions  relating  to  the  compensation  of  a 
receiver  will  apply  the  principles  of  law  and  equity  which 
it  deems  applicable  in  view  of  the  whole  record. ^^  Where 
the  question  of  compensation  is  one  regulated  by  a  stat- 
ute fixing  a  maximum  per  cent  on  the  amount  received 
and  disbursed  by  the  receiver,  the  allowance  does  not  rest 
exclusively  in  the  discretion  of  the  trial  court  even  below 
the  per  cent  named  and  the  court  may  review  the  allow- 
ance, especially  where  the  allowance  is  made  upon  a 
wrong  principle.^**    Previous  orders  allowing  compensa- 


13  Stuart  V.  Boulware,  133  U.  S. 
78,  33  L.  Ed.  568,  10  Sup.  Ct.  242; 
Topliff  V.  Topliff,  145  U.  S.  156,  36 
L.  Ed.  658,  12  Sup.  Ct.  825;  North- 
ern Alabama  Ry.  Co.  v.  Hopkins, 
87  Fed.  505,  31  C.  C.  A.  94;  Hop- 
kins V.  Northern  Alabama  Ry.  Co., 
87  Fed.  505,  31  C.  C.  A.  94;  Wil- 
kinson V.  Washington  Trust  Co. 
of  City  of  New  York,  102  Fed.  28, 
42  C.  C.  A.  140;  Braman  v.  Farm- 
ers' Loan  &  Trust  Co.,  114  Fed. 
18,  51  C.  C.  A.  644;  Welch  v.  Ren- 
shaw,  14  Colo.  App.  526,  59  Pac. 
967;  Culver  v.  H.  R.  Allen,  Sr., 
Medical  &  Surgical  Assn.,  206  111. 
40,  69  N.  E.  53;  Spears  v.  Thomas, 
24  Ky.  Law  Rep.  1154,  70  S.  W. 
1060;  State  ex  rel.  Lesueur  v. 
Greene  County  Bank,  69  Mo.  App. 
536;  State  v.  Nebraska  Sav.  & 
Exch.  Bank,  61  Neb.  496,  85  N.  W. 
391;  Patterson  v.  Ward,  6  N.  D. 
609,    72   N.  W.   1013;    Kerslake  v. 


Brower  &  Thompson  Lumber  Co., 
40  Or.  44,  66  Pac.  437;  Geyser  Min. 
Co.  V.  Bank  of  Salt  Lake,  16  Utah 
163,  51  Pa.  151;  Sullivan  Timber 
Co.  V.  Black,  159  Ala.  570,  48  So. 
870;  Clark  v.  Jones,  92  111.  App. 
451;  Wilder  v.  Co-operative  Dis- 
tilling &  Rectifying  Co.,  136  111. 
App.  359;  Shannon  v.  Shepard 
Mfg.  Co.,  230  Mass.  224,  119  N.  E. 
768;  Graham  v.  Hundley  Dry 
Goods  Co.  (Mo.),  177  S.  W.  600; 
Talbot  v.  Tyson,  147  N.  C.  273,  60 
S.  E.  1125;  Jensen  v.  Angeles 
Brewing  &  Malting  Co.,  87  Wash. 
392,  151  Pac.  825;  Campbell  v. 
Charleston  St.  Ry.  Co.,  73  W.  Va. 
493,  80  S.  E.  809. 

14  Bullock  V.  Clarke,  53  Ind.  App. 
112,  101  N.  E.  311. 

15  Hazen  v.  Stevens,  60  Fla.  460, 
53   So.  716. 

Ki  Battery  Park  Bank  v.  West- 
ern Carolina  Bank,  126  N.  C.  531, 
36  S.  E.  39. 
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tion  to  a  receiver  and  his  attorney  are  not  reviewable  on 
an  appeal  from  a  subsequent  allowance.^^ 

§  820.     Rehearing  by  Appellate  Court. 

Although  a  receiver  is  not  entitled  to  file  a  petition  for 
rehearing  of  an  appeal  from  the  order  appointing  him, 
since  he  is  not  aggrieved  by  the  judgment,  the  court  may, 
by  consent  of  the  parties,  consider  such  a  petition.^ 

A  petitioner  for  a  rehearing  in  the  appellate  court  can 
not  change  the  ground  of  the  appointment  which  was  in- 
solvency by  his  petition  for  a  rehearing  so  as  to  place  the 
appointment  on  some  other  ground  and  thereby  prevent 
the  appointment  on  the  ground  of  insolvency  constituting 
an  act  of  bankruptcy.-  Where  the  decision  of  the  appel- 
late court  on  the  receivership  question  is  based  on  juris- 
dictional grounds,  it  will  not  grant  a  rehearing  merely 
because  it  discussed  other  questions  in  its  opinion,^ 

§  821.     Effect  of  Decision  of  Appellate  Court. 

Where  the  propriety  of  the  appointment  of  a  receiver 
is  raised  on  an  appeal,  a  decision  on  another  appeal  from 
the  final  judgment  so  far  as  it  is  based  upon  the  same 
facts  as  the  appeal  from  the  order  of  appointment  fur- 
nishes the  law  of  the  case.^  An  interlocutory  order  ap- 
pointing a  receiver  will  also  be  reversed  where  the  ap- 
pointment was  for  the  purposes  of  enforcing  payment  of 
a  judgment  which  has  been  reversed. ^  Where  upon  a 
former  appeal  the  right  of  the  receiver  to  possession  of 

17  Stockholders    of    First    State  canum  v.  Hobart,  244  Fed.  3S5,  157 

Bank   v.   First    State    Bank's   Re-  C.  C.  A.  11. 
ceiver,  159  Ky.  484,  167  S.  W.  678.  i  Davies  v.  Ramsdell  (Cal.  App.). 

1  People  V.  Union  Building,  etc.,  ^^^  ^^^^  '^^'^-  ^ee,  also,  McKride 
Assn.,  127  Cal.  400,  59  Pac.  692.  y-  C^'^n^^"   (^d.  App.),  119  X.  E. 

152. 

2  Karst  V.  Black  Diamond  Range  :.>  Co-operative  Sanitary  Raking 
Co.,  82  N.  J.  Eq.  231,  88  Atl.  692.      co.  v.  Shields,  71  Fla.  120.  70  So. 

3  Supreme  Council  of  Royal  Ar-     937. 
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certain  property  under  the  pleadings  was  sustained,  sucli 
ruling  becomes  the  law  of  the  case  on  a  subsequent  ap- 
peal.^ Where  the  judgment  making  the  appointment  was 
reversed,  conditions  upon  which  the  appointment  might 
have  been  discharged  also  fall  with  it."*  But  a  receiver 
is  not  liable  as  a  trespasser  merely  because  his  appoint- 
ment is  reversed.^ 

An  appellate  court  in  reviewing  instructions  given  by 
a  trial  court  to  receivers  may,  where  it  seems  material,  if 
not  necessary  to  their  work,  give  instructions  to  the  re- 
ceivers.*^ Where  after  affirmance  of  a  judgment  declar- 
ing a  bank  insolvent  and  appointing  a  receiver,  the  law 
under  which  the  appointment  of  the  receiver  was  made  is 
repealed,  the  receiver  may  continue  to  prosecute  a  suit  to 
recover  assets  of  the  bank  commenced  prior  to  the  repeal.^ 

§  822.    Appointment  of  Receiver  by  Appellate  Court.    Pending 
Appeal. 

The  right  of  an  appellate  court  to  appoint  a  receiver 
pending  an  appeal  for  the  purpose  of  preserving  the 
property  pending  its  decision  has  been  exercised  and 
would  appear  to  be  a  right  inherent  in  any  court  where  the 
appointment  is  made  for  strictly  preservation  purposes.^ 

3  Severns  v.  English  (Okla.),  Baxter  (Tenn.)  394;  Allen  v. 
159  Pac.  917.  Harris,  4   Lea    (Tenn.)    190;    Fitz- 

4  Cherokee  Life  Ins.  Co.  v.  gerald  v.  Fitzgerald,  etc.,  Co.,  44 
Davis,  142  Ga.  32,  82  S.  E.  445.  Neb.  463,  62  N.  W.  899;   Eastman 

5  Henderson  v.  Tillamook  Hotel  v.  Cain,  45  Neb.  48,  63  N.  W.  123; 
Co.,  87  Or.  74,  169  Pac.  519.  State  v.  Exchange  Bank,  34  Neb. 

See,   also,   Telford  v.   Hendrick-  198,  51  N.  W.  765;  Jenkins  v.  Hin- 

sen,  122  Minn.  531,  142  N.  W.  200.  man,  5  Paige  (N.  Y.)   309. 

t;  Strauss  v.  Carolina  Interstate,  In  connection  with  this  subject 

etc.,  Assn.,  117  N.  C.  308,  53  Am.  see,  also:      Beard  v.  Arbuckle,  19 

St.   Rep.   585,  30   L.   R.  A.  693,  23  W.   Va.   145;    Adkins  v.  Edwards, 

S.  E.  450.  83  Va.  316,  2  S.  E.  439;   Moran  v. 

7  Crittenden   v.   Superior   Court,  Johnston,    26    Gratt.    (Va.)    108. 
166  Cal.  340,  136  Pac.  287.  In  May  v.  Printup,  59  Ga.  128.  it 

1  West     V.     Weaver,     3     Heisk  was  stated  that  the  Circuit  Court 

(Tenn.)     589;     Kerr    v.    White,    7  of  the  United  States  had  power  to 
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Tlie  right  to  make  such  appointments  is,  however,  rarely 
exercised,  and  in  several  instances  appellate  courts  have 
refused  to  make  such  appointments,  based  upon  the  facts 
before  them,  but  expressly  left  the  question  of  the  pro- 
priety of  making  such  appointments  open.-  It  has  been 
stated  that  on  an  appeal  being  perfected,  purely  collateral 
or  supplemental  matters  are  still  left  under  the  control 
of  the  trial  court  and  that  the  better  practice  is  for  the 
trial  court  to  make  the  appointment  of  a  receiver  pending 
the  appeal.^ 


§  823.    Effect  of  Appeal  on  Action  by  Court  Below. 

As  a  general  rule  the  perfecting  of  an  appeal  from  an 
order  appointing  a  receiver  has  the  general  effect  of 
suspending  his  authority  to  act  until  the  determination 
of  the  appeal,^  but  under  many  of  the  statutes  a  super- 


appoint  a  receiver  pending  an  ap- 
peal to  the  United  States  Suprema 
Court. 

2  Pacific  R.  Co.  V.  Ketchum,  95 
U.  S.  1,  24  L.  Ed.  347. 

3  Coleman  v.  Fisher,  66  Ark.  43, 
48  S.  W.  807. 

1  State  V.  Johnson,  13  Fla.  33; 
Allen  V.  Chadburn,  3  Baxt.  (Tenn.) 
225;  Chicago  &  S.  E.  R.  Co.  v. 
Cason,  133  Ind.  49,  32  N.  E.  827; 
Supreme  Sitting  of  O.  of  I.  H.  v. 
Baker,  134  Ind.  298,  20  L.  R.  A. 
210,  33  N.  E.  1128;  State  v.  John- 
son, 13  Fla.  33;  Heyman  v.  Hey- 
man,  117  111.  App.  542;  Wabash  Ry. 
Co.  V.  Dykeman,  133  Ind.  56,  32 
N.  E.  823;  Metropolitan  Bank  v. 
Commercial  Soap,  Candle  &  Starch 
Manufactory,  48  La.  Ann.  1383,  20 
So.  889;  People's  Cemetery  Assn. 
V.  Oakland  Cemetery  Co.,  24  Tex. 
Civ.  App.  668,  60  S.  W.  679. 

But  see  Bull  v.  International 
Power  Co.,  85  N.  J.  Eq.  5,  204,  96 
Atl.  364. 


After  an  appeal  from  an  order 
appointing  a  receiver  and  before 
the  receiver  has  taken  possession 
the  property  is  unaffected  by  the 
order.  Cook  v.  Cole,  55  Iowa  70, 
7  N.  W.  419. 

The  court  can  not,  in  anticipa- 
tion of  a  judgment,  make  an  order 
continuing  a  receivership  after 
judgment,  during  the  pendency  of 
appeal,  which  may  be  taken.  Thus, 
an  order  entered  subsequent  to 
the  order  of  appointment,  con- 
tinued the  receivership  "for  thirty 
days  after  the  entry  of  judgment 
in  the  action,  and  if  an  appeal 
shall  be  taken  until  thirty  days 
after  the  decision  of  the  appeal  by 
the  General  Term,  and  in  like  man- 
ner until  after  the  decision  of  any 
appeal  which  might  be  taken." 
Held,  unauthorized.  Colwell  v. 
Garfield  Nat.  Bank,  119  N.  Y.  408, 
23  N.  E.  739   (see  code). 

An    appeal   from    an    order   ap- 


2182 


LAW   OF    RECEIVERS. 


sedeas  is  provided  for.-  After  an  appeal  from  an  order 
appointing-  a  receiver,  the  main  cause  of  action  may  pro- 
ceed in  its  regular  course,  in  respect  to  matters  not 
involved  in  the  appeal.-^    An  appeal  from  the  final  judg- 


pointing  operates  as  a  stay  upon 
all  proceedings  under  the  order. 
Virginia  T.  &.  C.  Steel  &  Iron  Co. 
V.  Wilder,  88  Va.  942,  14  S.  E.  806. 

Where  a  receiver  is  appointed 
in  two  suits,  and  one  is  appealed, 
see  Lottimer  v.  Lord,  4  E.  D. 
Smith  (N.  Y.)  183. 

On  appeal  from  an  interlocutory 
order  or  decree  granting  or  con- 
tinuing injunction,  appointing  re- 
ceiver, etc.,  under  Judicial  Code, 
§  129,  the  circuit  court  of  appeals 
may  pass  upon  the  jurisdiction  of 
the  lower  court.  Supreme  Council 
of  Royal  Arcanum  v.  Hobart,  244 
Fed.  385,  157  C.  C.  A.  11. 

On  the  contrary,  where  the  or- 
der appealed  from  is  an  order  of 
adjudication  in  an  insolvency  pro- 
ceeding in  which  a  receiver  was 
appointed,  it  was  held  that  the 
functions  of  the  receiver  were  not 
suspended.  Re  Real  Estate  Asso- 
ciates, 58  Cal.  356;  Coburn  v. 
Ames,  52  Cal.  385,  28  Am.  Rep. 
634;  Von  Roun  v.  San  Francisco 
Super.  Ct.,  58  Cal.  358;  Swing  v. 
Townsend,  24  Ohio  St.  1;  Brien  v. 
Paul,  3  Tenn.  Ch.  357;  Schenck  v. 
Peay,  1  Dill.  267,  Fed.  Cas.  No. 
12,451;  Smith  v.  Allen,  2  E.  D. 
Smith  (N.  Y.)  259;  Stafford  v. 
Union  Bank,  57  U.  S.  (16  How.) 
135,  14  L.  Ed.  876. 

2  Tornanses  v.  Melsing,  106  Fed. 
775,  45  C.  C.  A.  615. 

Under  a  statute  which  allows 
an  appeal  from  an  interlocutory 
order  appointing  a  receiver, 
but  which  provides  that  "the 
proceedings   in  other  respects   in 


the  court  below  shall  not  be 
stayed  during  the  pendency  of  the 
appeal,  unless  otherwise  ordered 
by  the  appellate  court,"  an  appeal, 
under  a  supersedeas  bond  in  a  sum 
fixed  by  court,  from  an  order  ap- 
pointing a  receiver,  suspends  the 
order  pending  the  appeal.  Carter 
V.  Carter  (Tex.  Civ.  App.),  40  S. 
W.  1030. 

In  Hovey  v.  McDonald,  109  U.  S. 
150,  27  L.  Ed.  888,  3  Sup.  Ct.  136, 
where  an  appeal  was  taken  from 
an  order  appointing  a  receiver, 
and  a  supersedeas  filed,  the  prop- 
erty did  not  pass  into  the  custody 
of  the  law  until  the  receiver  actu- 
ally took  possession  after  the  af- 
firmance of  the  Supreme  Court. 

Taking  an  appeal  from  an  order 
appointing  a  receiver  pendente 
lite,  and  filing  a  supersedeas  bond 
in  accordance  with  Minn.  Gen. 
Stat.  1894,  §  6142,  providing  that 
the  effect  of  the  appeal  with  such 
bond  is  to  "stay  all  proceedings" 
on  the  order  and  "save  all  rights 
affected  thereby,"  suspend  the 
power  of  the  receiver  and  render 
the  order  inoperative  pending  the 
appeal,  making  it  the  duty  of  the 
receiver  to  restore  the  possession 
of  any  property  he  may  have  taken 
under  the  order.  Farmers'  Nat. 
Bank  v.  Backus,  63  Minn.  115,  65 
N.  W.  255. 

3  Cuyler  v.  Atlantic  &  N.  C.  R. 
Co.,  132  Fed.  568;  Coleman  v. 
Fisher,  66  Ark.  43,  48  S.  W.  807; 
Wabash  Ry.  Co.  v.  Dykeman,  133 
Ind.  56,  32  N.  E.  823;  State  v.  Bell, 
36  Wash.  196,  78  Pac.  90S. 
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mcnt  in  the  main  cause  of  action  does  not  necessarily  de- 
vest the  lower  court  of  its  power  to  control  the  property 
in  controversy  pending  the  appeal  through  its  receiver.* 
But  pending  an  appeal  the  lower  court  has  no  authority 
to  direct  the  receiver  to  turn  over  the  receivership  prop- 
erty to  another  person  or  official.^  Where  an  appeal  is 
taken  from  an  order  adjudging  officers  of  a  corporation 
in  contempt  for  disobeying  an  order  directing  them  to 
turn  over  to  a  receiver  of  the  corporation  its  corporate 
books  and  papers,  the  appeal  will  not  interfere  with  the 
sequestration  of  the  corporate  property  by  the  court 
below.^ 

Where  a  receiver  is  appointed  after  judgment  for  the 
purpose  of  carrying  the  judgment  into  effect,  his  appoint- 
ment and  proceedings  thereunder  are  said  to  be  not 
merely  ancillary  like  that  of  one  who  is  appointed  before 
judgment  for  the  purpose  of  protecting,  pending  the  liti- 
gation, property  which  is  the  subject-matter  of  the  litiga- 
tion. In  the  latter  case  his  functions  are  not  necessarily 
suspended  during  an  appeal  and  neither  is  the  power  of 
the  court  to  remove  him  or  control  him  suspended  by  the 
appeal  but  in  the  former  case,  his  proceedings  are  sus- 
pended by  an  appeal.^ 

4  Chicago  &  S.  E.  Ry.  Co.  v.  Ken-  Ala.  515,  14  So.  359;  Blinn  v.  Con- 

ney,  29  Ind.  App.  506,  68  N.  E.  20;  tinental  Security  Redemption  Co., 

Murphy  v.  Patterson,  24  Mont.  591,  110  Fed.  265. 

63   Pac.  380;    Lamb  v.  Rowan,  81  r.  Br  on  son  v.  LaCrosse  &   M.  R. 

Miss.  369.  33  So.  4.  Co.,    68    U.    S.    (1    Wall.)    405,    17 

An  order  continuing  a  receiver-  L.    Ed.    616. 
ship,  pending  an  appeal,  continues  .-,  Manning    v.    Mercantile    Secu- 

in  force  during  a  further  appeal  to  rities  Co.,  242  111.  584,  30  L.  R.  A. 

the  court  of  appeals.    McMahon  v.  (N.  s.)   725,  90  N.  E.  238. 
Allen,  14  Abb.  Pr.   (N.  Y.)   220.  7  Havemeyer  v.  Superior  Court. 

The  lien  acquired  by  the  appoint-  84  Cal.  327,  18  Am.  St.  Rep.  192.  10 

ment  of  a  receiver  of  a  debtor's  L.  R.  A.  627,  24  Pac.  121;    Baugh- 

property   is  not   abrogated   by  an  man  v.  Superior  Court,  72  Cal.  572, 

appeal.      Stanton    v.    Heard,    100  14  Pac.  207. 
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§  824.     Appointment   of  Receiver  by   Lower   Court   Pending 
Appeal. 

As  lias  been  shown  in  a  preceding  section  appellate 
courts  though  occasionally  appointing  receivers  pending 
the  appeal  have  done  so  reluctantly  and  have  stated  that 
the  better  practice  is  for  such  appointments  to  be  made 
by  the  court  below.^  This  is  undoubtedly  a  proper  and 
convenient  practice  where  the  entire  jurisdiction  of  the 
lower  court  has  not  been  devested  by  the  appeal.  An 
appellate  court  is  not  well  equipped  for  the  handling  of 
the  details  connected  with  a  receivership.  The  question 
is  one  which  is  governed  by  the  statutory  provisions  of 
the  various  jurisdictions.  Receivers  are  appointed  by 
trial  courts  pending  the  determination  of  appeals  where 
a  proper  showing  is  made  showing  the  necessity  for  such 
an  appointment.^  Where,  however,  the  appellant  has  by 


1  See  section  822,  supra. 

2  Fellows  V.  Hiermaus,  13  Abb. 
Fr.  (N.  S.)   (N.  Y.)  1. 

Pending  appeal  a  receiver  was 
refused,  no  danger  appearing,  Mu- 
nicipal Comrs.  V.  Lockhart,  Ir. 
Rep.  3  Eq.  515. 

A  receiver  has  been  appointed 
pending  an  appeal  in  a  suit  by  a 
vendor  to  sell  the  property  to  sat- 
isfy the  unpaid  portion  of  the  pur- 
chase price,  where  after  a  decree 
in  favor  of  the  vendor,  the  pur- 
chaser appealed  but  failed  to  pay 
the  taxes  on  the  property.  Darus- 
mont  V.  Patton,  4  Lea  (Tenn.)  597. 

Notwithstanding  an  appeal  the 
court  may  appoint  a  receiver  of 
the  rents  and  profits.  Hutton  v. 
Lockridge,  27  W.  Va.  428. 

And  even  after  appeal  perfected. 
Chicago  &  S.  E.  R.  Co.  v.  St.  Clair, 
144  Ind.  371,  42  N.  E.  225;  Brink- 
man  V.  Ritzinger,  82  Ind.  358. 

To    deprive    the    trial    court    of 


jurisdiction  to  appoint  a  receiver 
upon  the  ground  that  an  appeal  is 
pending,  if  the  pendency  of  an 
appeal  defeats  its  jurisdiction,  it 
must  clearly  appear  that  the  case 
is  pending  in  an  appellate  court 
that  has  jurisdiction  thereof. 
Stone  V.  Stone,  18  Tex.  Civ.  App. 
80,  43  S.  W.  567. 

A  judgment  of  affirmance  by  an 
appellate  court  after  a  receiver 
has  been  appointed  for  appellant, 
without  substituting  the  receiver 
as  appellant,  is  valid  and  binding 
where  the  judgment  affirmed  was 
rendered  before  the  receiver  was 
appointed.  Steinhauer  v.  Colmar, 
11  Colo.  App.  494,  55  Pac.  291. 

The  better  practice  in  an  appli- 
cation for  a  receiver  after  an  ap- 
peal has  been  taken  in  the  Su- 
preme Court  is  to  apply  to  the 
court  of  original  jurisdiction.  Cole- 
man V.  Fisher,  66  Ark.  43,  48  S.  W. 
807. 
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a  proper  supersedeas  stayed  any  action  by  the  lower 
court  in  respect  to  the  property  in  controversy,  the  lower 
court  will  naturally  not  be  in  a  position  to  appoint  a 


A  receiver  of  specific  real  estate 
can  not  be  appointed  pending  an 
appeal  from  a  judgment  setting 
aside  the  probate  of  a  will,  under 
N.  Y.  Code  Civ.  Proc,  §  713,  au- 
thorizing the  appointment  of  a 
receiver  after  final  judgment  to 
preserve,  pending  an  appeal,  the 
property  which  is  the  "subject" 
of  the  action.  Johnson  v.  Coch- 
rane, 91  Hun  163,  36  N.  Y.  Supp. 
287. 

Where,  after  judgment  in  favor 
of  a  vendor  for  purchase  money, 
the  vendee's  wife  filed  a  claim  to 
the  property  on  pauper  affidavit 
and  appealed  from  an  adverse 
judgment,  and  it  appeared  that 
defendants  were  not  litigating  in 
good  faith,  but  only  to  retain  pos- 
session of  the  property  as  long  as 
possible,  which  was  not  worth  the 
amount  of  the  judgment,  interest, 
and  costs,  and  the  plaintiff  had  no 
other  security,  the  court  properly 
appointed  a  receiver  to  take  charge 
of  and  rent  the  property.  Young 
V.  Germania  Sav.  Bank,  133  Ga. 
699,   66   S.   E.   925. 

Where  an  appeal  is  taken  from 
an  order  granting  an  interlocutory 
injunction,  it  does  not  thereafter 
prevent  the  court  from  appointing 
a  receiver  in  the  same  action,  un- 
der a  code  provision  providing  that 
an  appeal  shall  stay  all  proceed- 
ings on  the  order  appealed  from, 
but  the  court  may  proceed  on  any 
other  matter  embraced  in  the  ac- 
tion, and  not  affected  by  such  or- 
der. State  V.  Second  Judicial 
District  Court,  22  Mont.  241,  56 
Pac.  281. 


The  trial  court  may  appoint  a 
receiver  while  an  appeal  is  being 
perfected.  Buck  v.  Stuben,  63 
Neb.  273,  88  N.  W.  483. 

In  Colwell  V.  Garfield  Xat.  Bank, 
119  N.  Y.  408,  409,  23  X.  E.  739,  the 
question  arose  as  to  the  power 
of  the  court  which  had  appointed 
a  receiver  pendente  lite  to  make 
an  order  prior  to  appeal  continu- 
ing the  receivership  after  judg- 
ment had  been  rendered  against 
the  party  at  whose  instance  one 
had  been  appointed  during  the 
pendency  of  an  appeal  from  the 
judgment,  but  the  court  held  that 
the  power  was  not  conferred  by 
the  part  of  the  statute  which  au- 
thorized the  appointment  of  a  re- 
ceiver "after  judgment  to  preserve 
the  property  during  the  pendency 
of  an  appeal"  since  the  order  was 
made  prior  and  not  after  final 
judgment.  The  court  said:  "It  is 
within  the  power  of  the  court 
after  judgment,  to  appoint  a  re- 
ceiver pending  an  appeal  there- 
from although  the  judgment  de- 
nies relief  to  the  plaintiff.  But 
the  code  evidently  contemplates 
that  this  application  is  to  be  made 
upon  the  whole  case,  including  the 
adverse  judgment.  It  does  not 
permit  an  order  to  be  made  in  an- 
ticipation of  the  judgment,  con- 
tinuing the  receivership  after  judg- 
ment shall  have  been  rendered. 
The  protection  of  the  parties  does 
not  require  any  departure  from  the 
practice  prescribed  by  section 
713." 

In  Moran  v.  Johnston,  26  Grat. 
(Va.)  108,  the  lower  court  pending 
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receiver  of  the  property  pending  the  determination  of 
the  appeal.^ 

5.  Bevieiv  hy  Means  of  Extraordinary  Writs. 

§  825.     Review  by  Certiorari  or  Mandamus. 

On  certiorari  to  review  the  appointment  of  a  receiver 
the  only  question  to  be  considered  is  the  jurisdiction  of 
the  court  or  judge  to  make  the  appointment.^  Where  the 
court  has  appointed  a  receiver  on  an  ex  parte  appUcation, 
the  appelkite  court  upon  the  case  coming  before  it  upon 
a  writ  of  certiorari  will  only  inquire  whether  the  lower 
court  had  exceeded  its  jurisdiction  in  making  the  appoint- 
ment. A  mere  irregularity,  however  gross  it  may  be,  can 
not  be  inquired  into.-  A  writ  of  supervisory  control  of  a 
receivership  matter  will  not,  however,  be  granted  where 
a  remedy  by  appeal  lies  for  the  same  purpose,  and  giving 
an  equivalent  relief.^     In  mandamus  proceedings  to  va- 


an  appeal  appointed  a  receiver  to 
take  charge  of  the  lands  in  con- 
troversy, rent  it  and  collect  the 
rents. 

See,  also:  Adkins  v.  Edwards, 
83  Va.  316,  2  S.  E.  439;  Beard  v. 
Arbuckle,  19  VV^  Va.  145;  Brink- 
man  v.  Ritzinger,  82  Ind.  358. 

3  McAneny  v.  Superior  Court, 
150  Cal.  6,  87  Pac.  1020;  Gardner 
V.  Continental  Ins.  Co.,  31  Ky. 
Law  Rep.   69,   101   S.   W.   911. 

In  Goddard  v.  Ordway,  94  U.  S. 
672,  24  L.  Ed.  237,  it  was  held 
proper  for  the  court  below,  not- 
withstanding a  supersedeas,  to 
give  the  receiver  the  requisite  or- 
ders for  the  preservation  of  the 
receivership  fund  but  that  the 
court  could  not  place  it  beyond 
any  decree  which  might  be  made 
by  the  appellate  court. 

After  decree  and  an  appeal 
from  such  decree  a  receiver  may 


be  appointed  but  only  where  the 
supersedeas  or  appeal  bond  does 
not  cover  the  rents  and  profits. 
Adkin  v.  Edwards,  83  Va.  316,  2 
S.  E.  439;  Beard  v.  Arbuckle,  19 
W.  Va.  145;  Moran  v.  Johnston,  26 
Graft.  (Va.)  108;  James  River  & 
K.  Co.  V.  Littlejohn,  18  Graft.  (Va.) 
53. 

1  Gibbs  V.  Morgan,  9  Ida.  100,  72 
Pac.  733. 

•^  Maynard  v.  Railey,  2  Nev.  313. 
See,  also,  Blaise  v.  Security 
Brewing  Co.,  124  La.  979,  50  So. 
816. 

3  State  v.  District  Court,  54 
Mont.  472,  171  Pac.  784;  Lam- 
berton  v.  McCarthy,  30  Ida.  707, 
168  Pac.  11. 

Mandamus  will  not  lie  where 
remedy  by  appeal  lies  in  the  re- 
ceivership matter.  Wooster  v. 
Calhoun  Circuit  Judge,  150  Mich. 
459,  114  N.  W.  232. 
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cate  a  receivership  as  to  certain  property,  the  court  will 
not  review  the  question  whether  the  receiver  was  improvi- 
clently  appointed.* 

§  826.    Review  by  Writ  of  Prohibition. 

The  office  of  a  writ  of  prohibition  issued  from  a  supe- 
rior court  is  to  prevent  an  inferior  court  from  exercising 
authority  where  it  has  no  jurisdiction  or  is  about  to  pro- 
ceed beyond  its  jurisdiction.  Where  a  receiver  after  the 
perfecting  of  an  appeal  and  supersedeas  has  taken  no 
further  steps  in  actions  commenced  by  him,  the  writ  will 
not  be  issued  to  prohibit  him  from  acting  further  in  such 
suits. ^ 

The  writ  of  prohibition  is  sometimes  issued  to  prevent 
conflicts  between  courts  in  respect  to  interference  by  one 
court  with  a  receiver  appointed  by  another  court.-  A 
writ  of  prohibition  is  a  proper  remedy  for  an  attempted 
exercise  of  power  by  a  receiver  who  has  been  appointed 
by  a  court  without  authority.^    But  a  writ  of  prohibition 

4  Lauraine  v.   Ashe    (Tex.),    191  v.  Reynolds.  209  Mo.  161.  123  Am. 

S.  W.  563.  St.  Rep.  468,  14  Ann.  Cas.  198,   15 

1  State  ex  rel.  v.  Garesche  (Mo.),  L.  R.  A.  (N.  S.)  963,  107  S.  W.  487. 

210  S.  W.  900.  -'  State  ex  rel.   Sullivan  v.  Rey- 

The  writ  of  prohibition  arrests  nolds,    209    Mo.    161,    123    Am.    St. 

the  proceedings  of  a  court  when  Rep.    468.    14    Ann.    Cas.    198,    15 

they  are  without  or  in  excess  of  L.    R.   A.    (N.   S.)    963,    107    S.   W. 

the    court's    jurisdiction    but    does  487;     Maclean    v.    Wayne    Circuit 

not  arrest  the  exercise  of  an   ac-  Judge,  52  Mich.  257,  258,  18  N.  W. 

knowledged  jurisdiction.  This  rule  396. 

is,    of    course,    applicable    to    re-  '^  Fischer  v.  Superior  Court,  110 

ceivership   cases.     State  v.   Supe-  Cal.  129,  42  Pac.  561;   Havemeyer 

rior  Court,  86  Wash.  492,  150  Pac.  v.  Superior  Court,  84  Cal.  327,  18 

1168.  Am.  St.  Rep.  192,  10  L.  R.  A.  627, 

The    legitimate    scope   and    pur-  24    Pac.    121;    Jacobs    v.    Superior 

pose  of  the  writ  of  prohibition  is  Court,    133    Cal.    364,    85    Am.    St. 

to  keep  inferior  courts  within  the  Rep.  204,  65  Pac.  826;    Murray  v. 

limits    of    their    own    jurisdiction  Sui)erior    Court,    129    Cal.    628,    62 

and  prevent  them  from  encroach-  Pac.  191:   St.  Louis,  etc.,  R.  Co.  v. 

ing  upon  the  jurisdiction  of  other  Wear.  135  Mo.  230.  33  L.  R.  A.  341, 

tribunals.     State  ex  rel.    Sullivan  36   S.  W.   357,  658;    Woodward   v. 
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lies  only  to  the  court,  and  not  to  the  receiver  except  as  be 
is  indirectly  affected  by  its  operation.^  Tbe  writ  of  pro- 
hibition will  not,  however,  be  granted  where  the  petitioner 
has  under  the  statute  an  adequate  remedy  for  the  matter 
complained  of  by  way  of  an  appeal  ^  or  where  the  party 
aggrieved  has  a  plain,  speedy  and  adequate  remedy  at 
law.''  But  where  irreparable  injury  will  result  from  an  un- 
authorized appointment  of  a  receiver  and  the  injury 
therefrom  is  continuous  in  character  and  there  is  no 
plain,  speedy  and  adequate  remedy  at  law,  a  writ  of  pro- 
hibition may  be  had  as  a  writ  of  right  to  compel  the 
vacation  of  the  receivership  proceedings.'^ 


Superior  Court,  95  Cal.  272,  30  Pac. 
535. 

Where  the  jurisdiction  of  the 
lower  court  has  been  devested  by 
an  appeal,  a  writ  of  prohibition 
will  lie  to  prevent  the  making  of 
an  inventory  of  the  property  by 
the  receiver  and  a  surrender  of 
property  to  the  receiver.  State  ex 
rel  Guion  v.  People's  Fire  Ins.  Co., 
125  La.  983,  52  So.  120.  But  in 
this  connection  see  Blaise  v.  Se- 
curity Brewing  Co.,  124  La.  979, 
50  So.  816. 

On  a  writ  of  prohibition  against 
a  judge  to  restrain  him  from  ad- 
ministering the  estate  of  a  corpo- 
ration through  a  receiver,  on  the 
ground  that  the  court  had  no  jur- 
isdiction to  appoint  a  receiver  the 
fact  that  the  cause  of  action  al- 


leged in  the  petition  for  the  ap- 
pointment of  a  receiver  was  de- 
fectively pleaded  will  not  be  con- 
sidered. State  V.  Goodrich,  138 
Mo.  App.  283,  120  S.  W.  646. 

4  Dunbar  v.  Bourland,  88  Ark. 
153,  114  S.  W.  467;  Havemeyer  v. 
Superior  Court,  84  Cal.  327,  18 
Am.  St.  Rep.  192,  10  L.  R.  A.  627, 
24  Pac.  121. 

5  Western  Underwriting  &  Mort- 
gage Co.  v.  Superior  Court,  22  Cal. 
App.  413,  134  Pac.  732. 

6  Jacobs  V.  Superior  Court,  133 
Cal.  364,  85  Am.  St.  Rep.  204,  65 
Pac.  826;  State  v.  Superior  Court, 
15  Wash.  668,  55  Am.  St.  Rep.  907, 
47  Pac.  31. 

T  First  Nat.  Bank  v.  Superior 
Court,  12  Cal.  App.  335,  107  Pac. 
322. 


CPIAPTER  XXX. 

rOEMS. 

§  827.    Regarding  Forms  Appended. 

In  accordance  with  the  general  custom  followed  by  text- 
writers,  we  shall  append  a  collection  of  forms  used  in 
receivership  matters.  All  of  the  forms  here  appended 
are  such  as  are  taken  from  the  reports  of  opinions  of  the 
courts  and  to  that  extent  may  be  said  to  be  adjudicated 
forms,  although  in  many  instances  the  validity  of  the 
instant  form  was  not  specifically  raised  in  the  case.  It  is, 
of  course,  needless  to  say  that  all  legal  forms  are  useful 
merely  as  guides  or  suggestions,  and  must  be  adapted  to 
the  facts  and  circumstances  of  each  particular  case  or 
class  of  cases,  and  must  be  adapted  to  conform  to  the 
rules  of  practice  of  each  particular  jurisdiction, 

§  828.     Complaint  in  Federal  Court  for  Receiver  of  Insolvent 
Corporation.' 

[Omitting  formal  parts.] 
To  the  Judge  of  said  court,  in  Chancery  Sitting :  Your  orator 
states  that  it  is  a  corporation  created  and  doing  business  under 
the  laws  of  the  state  of  Tennessee,  while  the  defendant  is  a  corpo- 

1  Darragh  v.  H.  Wetter  Mfg.  Co.,  claim     of     the     complainant     had 

78  Fed.  7,  8,  23  C.  C.  A.  609.     The  been  reduced  to  judgment  and  that 

court  said  of  the  bill  in  this  case:  an    execution    upon    it    had    been 

"It  is  a   model   of  clearness   and  returned  nulla  bona,  was  not  sus- 

brevity,    worthy   of   imitation.     It  tained. 

states  without  a  useless  word  the  For  complaint  praying  for  re- 
facts  conferring  jurisdiction  upon  ceiver  of  a  corporation,  see  State 
the  federal  court  and  the  existence  v.  Scarritt,  128  Mo.  331,  332,  30 
of  every  condition  required  by  the  S.  W.  1026. 

statute  of  Arkansas  to  entitle  the  For  complaint  seeking   receiver 

complainant  to  the  relief  prayed."  of  an  irrigation  company,  see  Mc- 

An    objection   that   the   bill   could  Henry  v.  Bankers'  Trust  Co.  (Tex. 

not  be  sustained  in  a  federal  court  Civ.),  206  S.  W.  560. 
because  it  did  not  allege  that  the  For   complaint   seeking   dissolu- 
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ration  created  and  doing  business  under  the  laws  of  the  state  of 
Arkansas,  and  an  inhabitant  of  this  district.  Said  defendant  is 
indebted  to  your  orator,  for  goods  sold  and  delivered,  in  the  sum 
of  tiventy-eight  Jinndrcd  forty-two  and  90-100  dollars,  and  is 
insolvent,  but  that  the  distributive  share  going  to  your  orator 
upon  a  distribution  of  its  assets  will  exceed  the  sum  of  tivo 
thousand  dollars.  Your  orator  therefore  prays  for  process  of 
subpcBua  against  the  defendant;  that  it  be  required  to  answer 
this  bill;  that  a  receiver  be  appointed  to  take  possession  of  its 
assets,  and  to  administer  the  same ;  that  they  be  reduced  to  money 
and  distributed  among  the  creditors  entitled  there  lo;  and  for  all 
other  proper  relief. 

§  829.     Creditors'  Bill  Seeking  Appointment  of  Receiver.* 

[Omitting  formal  parts.] 

1.  That  on  the  17th  day  of  November,  \^91,  judgments  were 
rendered  before  B.  A.  ^Yatson,  a  justice  of  the  Peace  in  and  for 
the  State  and  county  aforesaid,  against  the  defendant  D.  Pender, 
trading  as  D.  Pender  &  Co.,  for  goods,  wares  and  merchandise 
sold  and  delivered,  and  in  favor  of  the  plaintiffs,  as  follows: 
In  favor  of  the  plaintiffs  McCadden  &  McElivee  for  the  sum  of 
U2.90,  and  ^1.15  costs;  /.  W.  Old  &  Co.  for  p7.05,  and  %1.15 
costs;  M.  L.  Strauss  &  Sons  for  $50.70,  and  $1.15  costs;  Foster, 
Knight  &  Co.,  two  judgments,  one  for  $138.65  and  for  $83,  and 
$1.15  costs  in  each  case;  that  each  of  said  judgments  were  there- 
after duly  docketed  in  the  Superior  Court  of  said  county,  and 
executions  issued  thereon  to  the  Sheriff  of  said  county,  by  whom 
the  same  were  returned  wholly  unsatisfied. 

2.  That  the  plaintiffs  E.  Austen  Jenkins  and  Robert  H.  Jen- 
kins, partners,  trading  as  Edward  Jenkins  &  Son,  sold  and  de- 

,  livered  to  the  defendant  D.  Pender,  trading  as  D.  Pender  &  Co., 
goods,  wares  and  merchandise,  during  the  fall  of  1S91,  of  the 
value  of  $119.36,  for  which  he  promised  to  pay, 

3.  That  on  the  21st  day  of  September,  1891,  the  defendant 
D.  Pender,  trading  as  D.  Pender  &  Co.,  made  conditional  sale 

tion   of  corporation   and   receiver,  ceiver  showing  necessity  to  oper- 

see  Merchants"  &  Insurers'  Report-  ate  a  mining  property,  see  Hamil- 

ing  Co.  V.  Jones,  220  Fed.  791.  ton  Trust  Co.  v.  Cornucopia  Mines 

For    allegations    in    bill    for    re-  Co.,  223  Fed.  494,  139  C.  C.  A.  42. 
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of  his  stock  of  goods,  wares  and  merchandise  at  Old  Sparta,  X.  C, 
and  in  the  purchase  of  which  the  above  debts  were  contracted, 
to  one  W.  B.  Ricks  in  consideration  of  $2,300  due  the  said  Ricks 
by  the  firm  of  Pender  &  Gotten,  to  go  as  a  cash  payment  on  said 
purchase,  and  three  notes  for  $500  each,  and  07ie  note  for  $200 
to  be  accepted  for  the  balance  of  said  purchase-price,  the  title  to 
the  said  stock  of  goods  to  be  retained  to  the  said  D.  Pender  &  Co. 
until  said  notes  were  fully  paid. 

4.  That  thereafter  the  said  three  notes  for  $500  each  were 
assigned  to  the  defendants  Ida  L.  Bryan,  Zilphia  Killehrew  and 
Henry  Pender,  and  the  note  for  $200  to  Henry  Pender,  in  each 
instance  as  collateral  security  for  debts  claimed  to  be  due  said 
parties  by  the  firm  of  Pender  &  Gotten.  That  the  sum  of  $250 
has  been  paid  by  the  said  Ricks  upon  the  note  held  by  the  said 
Ida  L.  Bryan,  but  the  balance  due  upon  the  note  aforesaid,  and 
the  whole  of  the  other  of  said  notes,  as  plaintiffs  are  informed, 
remain  unpaid. 

5.  That,  as  plaintiffs  are  informed  and  believe,  and  so  allege, 
the  defendant  D.  Pender,  trading  as  D.  Pender  &  Go.,  during 
the  year  1^91,  removed  several  thousand  dollars  worth  of  his 
stock  of  goods  from  his  store  at  Old  Sparta  to  the  town  of 
Tarhoro  and  into  the  store  then  occupied  by  Pender,  Hargrove  & 
Cotten,  and  during  the  year  sold  the  same  and  applied  the  pro- 
ceeds of  said  sales  to  the  payments  of  debts  due  by  Pender  & 
Cotten. 

6.  That  A.  J.  Gotten,  who  with  the  defendant  B.  Pender  com- 
posed the  firm  of  Pender  &  Gotten,  died  in  July,  1890,  and  the 
defendant  M.  E.  Gotten  was  duly  qualified  as  the  administratrix 
of  his  estate;  that  the  defendant  D.  Pender  has  since  then  con- 
tinued as  surviving  partner  of  said  firm  in  the  management  and 
closing  up  of  its  affairs. 

7.  That  on  the  day  of  Noveniher,  1891,  the  defendant 

D.  Pender,  as  surviving  partner  qi  Pender  &  Gotten,  and  as  a 
member  of  the  firm  of  Pender,  Hargrove  &  Gotten,  executed  an 
assignment  to  the  defendants  J.  L.  Bridgers  and  Fred  Philips, 
conveying  his  interest  in  both  firms  to  secure  certain  debts  therein 
mentioned,  among  them  being  the  debts  due  Henry  Pender, 
Zilphia  Killehrew  and  Ida  L.  Bryan,  as  aforesaid.  That  said 
trustees  have  taken  possession  of  the  property  so  conveyed  and 
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have  paid  off  certain  of  the  del)ts  mentioned  in  said  trusts,  bnt 
whether  they  have  paid  off  the  particular  debts  referred  to 
above,  or  whether  the  trust  property  will  be  sufficient  for  that 
purpose,  the  plaintiff's  are  unable  to  say,  but  ask  that  the  said 
trustees  be  required  to  answer  fully  in  respect  thereto. 

8.  That  the  said  W.  B.  Ricks  is  rapidly  disposing  of  the  stock 
of  goods  sold  him  as  aforesaid ;  he  has  failed  to  pay  off  the  notes 
due  by  him  as  aforesaid,  although  the  same  are  due  and  payment 
thereof  has  been  demanded.  That  he  is  insolvent,  and  the  said 
stock  of  goods,  as  plaintiffs  are  informed  and  believe,  is  now 
worth  less  than  the  balance  due  on  them  as  aforesaid. 

9.  That  D.  Pender  is  wholly  insolvent,  but  the  firm  of  Pender 
&  Gotten  is  abundantly  solvent  and  able  to  pay  its  indebtedness. 

[Wherefore,  the  plaintiff's,  E.  Austen  Jenkins  and  Robert  H. 
Jenkins,  partners  as  aforesaid,  pray  judgment  for  the  sum  of 
$119.36  and  interest  against  D.  Pender,  trading  as  D.  Pender  & 
Co.;  and  all  the  plaintiffs  pray  judgment.]^ 


1  McCadden  v.  Pender,  115  N.  C. 
64,  20  S.  E.  208. 

For  form  of  affidavit  of  same  na- 
ture, see  Gerson  v.  De  Turck,  82 
111.  App.  125. 

In  connection  witli  creditors' 
bills,  see:  Howard  v.  Stephenson, 
33  W.  Va.  116,  10  S.  E.  66;  Mathu- 
shek  Piano  Mfg.  Co.  v.  Pearce,  78 
Hun  610,  28  N.  Y.  Supp.  1113; 
Albert  v.  Clarendon  Land  Inv., 
etc.,  Co.,  53  N.  J.  Eq.  623,  23  Atl. 
8;  Popper  v.  Supreme  Council,  etc., 
61  App.  Div.  405,  70  N.  Y.  Supp. 
637. 

"The  plaintiff  complains  of  the 
defendant  and  says,  that  plaintiff 
and  defendant  are  partners  doing 
business  as  bankers,  at  Indianap- 
olis, Indiana,  under  the  firm  name 
of  'A.  &  J.  C.  S.  Harrison,'  and 
have  been,  as  such  partners,  doing 
such  business  for  twenty  years 
last  past;  that  'a  run'  has  been 
going  on,  by  their  depositors, 
against  their  said  bank  for  several 


days  last  past,  whereby  their  cash 
resources  have  been  so  much  re- 
duced that  they  are  unable  longer 
to  continue  said  banking  business, 
and  said  firm  is  therefore  insol- 
vent; that,  in  order  to  prevent  a 
multiplicity  of  suits  and  thereby 
cause  great  expense  in  litigation, 
and  in  order  to  save  said  estate  for 
their  creditors,  it  is  important 
that  a  receiver  be  now  appointed 
for  said  firm  to  take  possession 
and  control  of  the  assets  of  such 
firm,  and  administer  the  same  un- 
der the  order  of  the  court;  that  a 
dissolution  of  such  partnership  be 
had,  and  an  accounting  between 
the   partners.     Wherefore,"  etc. 

A  receiver  was  appointed  as 
prayed  for. 

In  Pressley  v.  Lamb,  105  Ind. 
171,  4  N.  E.  682,  which  involved  a 
partnership  dissolution,  is  set  out 
the  following  complaint: 

In  Katz  V.  Brewington,  71  Md. 
79,   20   Atl.    139,   the   bill   of  com- 
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1.  That  W.  E.  Rides  be  restrained  from  paying  to  Ida  L. 
Bryan,  Zilpliia  Killebreic  and  Hoiry  Fender  the  amounts  due 
upon  the  above  described  notes. 

2.  That  a  receiver  be  appointed  of  said  notes  and  stock  of 
goods  sold  to  Ricks,  to  take  charge  of  the  goods,  sell  the  same  and 
hold  the  proceeds  until  the  further  order  of  this  Court. 

3.  That  as  to  the  sum  of  $300  paid  to  Ricks,  and  the  sum  of 
$250  paid  to  Ida  L.  Bryan,  as  above  set  forth,  and  as  to  the 
amount  of  the  goods  of  D.  Pender  &  Co.,  appropriated  to  the 
payment  of  the  debts  of  Pender  &  Gotten,  and  as  to  the  amount 
of  the  several  notes  due  by  Ricks,  in  the  event  they  are  paid  to 
the  parties  now  holding  them,  these  plaintiffs  pray  to  be  sub- 
rogated to  the  rights  of  said  creditors  of  Pender  d'  Cotten  against 
the  said  firm,  that  they  receive  from  Bridgers  and  Philips,  trus- 
tees, whatever  may  be  coming  to  them  under  said  trust,  and  that 
they  have  judgment  against  M.  E.  Cotten,  administratrix,  for 
any  deficiency. 

4.  That  this  cause  be  referred  to  some  competent  person  to 
state  such  accounts  as  may  be  necessary. 

5.  For  general  relief  and  costs. 

plaint  charged   in   substance   that  the   possession  of  defendant,   and 

complainant     and     defendant,     in  desired  that  the  partnership  should 

May,   1887,  entered  into  a  copart-  be  wound  up  under  the  order  and 

nership    under    the    name    of    L.  direction  of  the  court;  that  defen- 

Katz    &    Company,    and    that    the  ^^"^     absolutely     excluded     com- 

,      .  1,   J  u  -J  plainant   from    all    control    of   the 

business  had  been  carried  on  un- 

business,  and  refused  to  give  him 
der  the  firm  name  until  the  time  .    „  ^.        . 

any  information  in  regard  to  the 

of  the  filing  of  the  bill;   that  the  u„„;„„^„   ^«  ti,^  «  u 

business  of  the  firm,  having  car- 
books  of  the  firm  were  in  the  pos-  j-ied  the  books  of  the  firm  away 
session  and  control  of  the  defen-  from  the  place  of  business  of  said 
dant,  who  refused  to  permit  com-  firm,  and  refused  to  disclose  the 
plainant  to  have  access  to  the  place  where  said  books  were  de- 
same;  that  defendant  had  sole  posited.  An  order  appointing  a 
control  and  possession  of  the  receiver  was  affirmed, 
goods  of  the  firm,  and  was  dispos-  For  form  of  complaint  in  part- 
ing of  the  same  in  fraud  of  the  nership  accounting  praying  for  re- 
complainant;  that  complainant  no  ceiver,  see,  also,  Allen  v.  Cooley, 
longer  felt  safe  with  the  books  and  60  S.  C.  353,  38  S.  E.  622;  Heath- 
papers  ana  usseLs  oi  oaiu  >.^.^  .^  cot  v.  Ravenscroft,  6  N.  J.  Eq.  113. 
II  Rec— 138 
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§  830.     Stipulation  of  Parties  for  Appointment  of  Receiver.^ 

[Omitting  formal  parts.] 

It  is  here])y  stipulated  and  agreed  by  the  attorneys  and  agents 
for  the  parties,  plaintiffs  and  defendants  in  the  above  entitled 
cause,  and  by  the  mortgagor,  that  the  Hon.  John  M.  Wilson, 
Judge  of  the  Cook  County  Court  of  Common  Pleas,  shall  ap- 
point E.  B.  Hooper  receiver,  for  the  purpose  of  taking  posses- 
sion of  and  selling  the  goods  and  chattels,  embraced  in  the  sev- 
eral mortgages  and  deeds  of  trust,  referred  to  in  the  bill  of 
complaint  in  said  cause,  and  shall  pass  an  order  authorizing  the 
sale  of  said  goods  and  chattels,  either  together  with  the  leases  of 
the  hou'Se  and  appurtenances,  known  as  the  "McCardel  House,  ^' 
in  the  city  of  Chicago,  as  a  whole,  or  separately  from  said  leases, 
and  either  at  public  or  private  sale,  as  the  said  receiver  shall 
deem  most  advantageous  for  all  parties  concerned,  and  may  sell 
for  cash  or  on  short  credit,  as  he  may  deem  most  expedient,  and 
that  the  proceeds  of  said  sale  of  said  goods  and  chattels,  after 
the  payment  of  such  liens  as  are  undisputed,  and  such  demands 
and  liabilities  against  said  "McCardcl  House,"  as  it  has  been  or 
may  be  necessary  to  incur  and  pay,  in  order  to  keep  the  said  house 
in  operation,  shall  be  paid  into  the  said  Cook  County  Court  of 
Common  Pleas,  to  abide  such  decision  as  the  said  court  may 
make  in  the  premises. 

It  is  also  further  agreed,  that  the  said  receiver  be  authorized 
to  pay  the  mortgage  debt,  and  costs  and  expenses  incurred,  of 
Henry  Ln  Wilson,  and  that  the  same  shall  be  deducted  from 
the  proceeds  of  the  sale  of  said  goods  and  chattels,  before  the 
same  are  paid  into  court. 

Provided,  that  before  said  receiver  shall  sell  said  property  at 
private  sale,  he  shall  obtain  the  consent  thereto  of  the  mort- 
gage creditors,  their  agents  or  attorneys. 

Provided,  also,  if  it  is  deemed  best  to  sell  both  the  leases  and 
goods  and  chattels  as  a  whole,  that  the  mortgage  debt  held  by 
Ashley  Gilbert,  secretary  to  the  Commercial  Exchange  Company, 

1  Hooper  v.  Winston,  24  111.  353,  for  the  purpose  of  carrying  out  its 

355.  terms,  and  on  hearing,  the  couri 

After  the  filing  of  this  stipula-  passed  an  order  in  conformity  to 

tion,  a  petition  or  motion  was  pre-  it.     No  objection  was  made  to  the 

pared  and  presented  to  the  court  form  of  the  stipulation. 
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shall  be  paid  out  of  the  proceeds  of  said  sale,  and  not  paid  into 
court,  if  the  same  are  sufficient. 

§  831.     Answers  Admitting  or  Denying  Necessity  for  Receiver. 

[Omitting  formal  parts.] ^ 

The  defendant,  the  United  States  Encaustic  Tile  Company, 
for  answer  to  the  complaint  in  the  above  cause,  admits  the  alle- 
gations thereof  and  confesses  that  a  receiver  ought  to  be  ap- 
pointed. 

[Omitting  formal  parts.]  ^ 

For  a  partial  answer  to  so  much  of  said  complaint  as  asked 
for  the  appointment  of  a  receiver  herein,  the  defendant,  Wil- 
liam B.  Hutchinson,  assignee  of  the  Hopper  Lumber  and  Manu- 
facturing Company,  says  that  he  admits  the  execution  of  the 
mortgage  to  the  plaintiff,  set  out  and  exhibited  with  the  com- 
plaint:  and  that  James  S.  Hopper,  president  of  said  Hopper 
Lumber  and  Manufacturing  Company,  pretended  to  execute 
Avhat  purported  to  be  a  chattel  mortgage  to  the  Sutton  Manu- 
facturing Company,  upon  a  large  amount  of  personal  property 
belonging  to  said  defendant  corporation,  including  the  machinery 
in  said  complaint  mentioned  and  described;  and  that  said  Sut- 
ton Manufacturing  Company  gave  notice  that  it  intended  to  sell 
said  personal  property  under  said  pretended  chattel  mortgage; 
but  he  denies  that  he  has  ever  permitted  or  intended  to  permit 
said  Sutton  Manufacturing  Company,  or  any  person  acting  in 
its  behalf,  to  take  possession  of  any  of  the  property  claimed  by 
the  plaintiff  under  its  mortgage,  or  that  he  ever  intended  to 
permit  said  Sutton  Manufacturing  Company,  or  any  person 
acting  in  its  behalf,  to  sell  or  dispose  of  said  property,  but,  on 
the  contrary,  he  avers  the  fact  to  be,  that  before  the  applica- 
tion of  the  plaintiff  for  the  appointment  of  the  receiver  herein, 
he  had  refused  to  permit  said  Sutton  Manufacturing  Company 

1  This  answer  is  set  out  in  one  to  which  this  answer  was  filed,  on 

of  the  pleadings  in  First  Nat.  Bank  the   ground   that  it  was   made   in 

of  Mauch  Chunk  v.  United  States  vacation.      The    court    refused    to 

Encaustic   Tile   Co.,   105   Ind.    227,  vacate  the  order  of  appointment. 
4  N.  E.  846.  2  Hutchinson  v.  First  Nat.  Bank, 

The  object  of  that  suit  was  to  133  Ind.  271,  278,  36  Am.  St.  Rep. 

vacate  the  order  appointing  a  re-  537,  30  N.  E.  952. 
ceiver  asked  for  in  the  complaint 
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to  take  possession  of  any  portion  of  the  property  under  said 
chattel  mortgage,  which  fact  would  have  been  made  known  to 
the  plaintiff  upon  inquiry. 

And  this  defendant  further  shows  that  as  such  assignee  he 
has  filed  his  certain  suit  in  equity  in  the  United  States  Circuit 
court  for  the  District  of  Indiana  against  said  Sutton  Manufac- 
turing Company  to  have  said  pretended  chattel  mortgage  de- 
creed null  and  void,  and  has  procured  from  said  court  a  restrain- 
ing order  enjoining  and  restraining  said  Sutton  Manufacturing 
Company  from  proceeding  with  said  proposed  sale;  that,  at  all 
times  since  his  acceptance  of  said  trust,  he  has  retained  pos- 
session and  control  of  all  of  the  property  of  every  nature  and 
description  which  has  come  into  his  hands  as  such  trustee  under 
such  assignment,  and  he  intends  to  continue  to  retain  the  pos- 
session thereof,  and  the  same  to  dispose  of  and  administer  for 
the  benefit  of  all  the  bona  fide  creditors  of  said  Hopper  Lumber 
and  Manufacturing  Company  according  to  their  several  and  re- 
spective rights  therein,  as  they  may  be  decreed  and  determined 
by  the  proper  courts  having  jurisdiction  thereof,  and  at  all 
times  subject  to  the  direction  of  this  honorable  court  in  the 
premises. 

Wherefore,  he  says  that  there  was  no  just  ground  for  the  ap- 
plication to  this  court  for  the  appointment  of  a  receiver  herein ; 
and  such  receiver  having  been  appointed  without  notice  to  him, 
or  opportunity  afforded  to  him  to  make  any  showing  why  such 
receiver  should  not  be  appointed,  said  receiver  ought  now  to  be 
discharged,  and  all  costs  made  upon  said  application,  and  grow- 
ing out  of  said  appointment,  ought  to  be  taxed  against  the 
plaintiff,  and  he  prays  the  judgment  of  this  court  accordingly. 

§  832.     Notice  of  Motion  for  Appointment  of  Receiver.^ 

[Omitting  formal  parts.] 
Take  notice  that  upon  the  verified  complaint  herein — a  copy  of 
which  is  hereto  annexed  and  served  upon  you — the  undersigned 

1  Booth  V.  Smith,  79  Hun  384,  29  preme  Sitting,  etc.,  v.  Baker,  134 

N.  Y.  Supp.  790.  Ind.  293,  20  L.  R.  A.  210,  33  N.  E. 

It    is    the    general    practice    to  1128;   Naylor  v.  Sidener,  106  Ind. 

make  application  for  the  appoint-  179,  6  N.  E.  345;  Pressley  v.  Harri- 

ment  of  a  receiver  by  motion.    Su-  son,  102  Ind.  14,  1  N.  E.  188;  Pou- 
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will  move  this  court  at  a  Special  Term  thereof,  to  be  held  at  the 
court  house  in  the  city  of  Poughkeepsie,  on  the  23)'d  day  of  De- 
cemher,  1893,  at  ten  o'clock  a.  m.,  for  an  order  appointing  a 
receiver  of  all  the  partnership  property  of  the  firm  of  M.  Vassar 
(&  Co.  (not  including  real  estate)  as  set  forth  in  the  complaint 
herein,  and  for  such  relief  as  may  be  just. 


der  V.  Tate,  96  Ind.  330;  Barnes  v. 
Jones,  91  Ind.  161;  Bitting  v.  Ten 
Eyck,  85  Ind.  357;  Hottenstein  v. 
Conrad,  9  Kan.  435;  Walker  v. 
House,  4  Md.  Ch.  39;  Dutton  v. 
Thomas,  97  Mich.  93,  56  N.  W.  229; 
Rankin  v.  Rothschild,  78  Mich.  10, 
43  N.  W.  1077;  State  v.  Egan,  62 
Minn.  280,  64  N.  W.  813;  Simmons 
V.  Henderson,  Freem.  (Miss.)  493; 
Ladd  V.  Harvey,  21  N.  H.  514; 
Coddington  v.  Tappan,  26  N.  J.  Eq. 
141;  Tibbals  v.  Sargeant,  14  N.  J. 
Eq.  449;  Waterbury  v.  Merchant's 
Union  Express  Co.,  50  Barb.  (N. 
Y.)  157;  Browning  v.  Bettis,  8 
Paige  (N.  Y.)  568;  Marten  v.  Van 
Schaick,  4  Paige  (N.  Y.)  479;  Wal- 
ker V.  Trott,  4  Edw.  (N.  Y.)  38; 
West  V.  Swan,  3  Edw.  (N.  Y.)  420; 
In  re  Hybart,  119  N.  C.  359,  25  S. 
E.  963;  Pearce  v.  Elwell,  116  N.  C. 
595,  21  S.  E.  305;  Davis  v.  Reaves, 
2  Lea  (Tenn.)  649;  Henshaw  v. 
Wells,  9  Humph.  (Tenn.)  568; 
Cameron  v.  Groveland  Imp.  Co.,  20 
Wash.  169.  72  Am.  St.  Rep.  26,  54 
Pac.  1128;  Brundage  v.  Home  Sav., 
etc.,  Assoc,  11  Wash.  277,  39  Pac. 
666;  Schreiber  v.  Carey,  48  Wis. 
208,  4  N.  W.  124;  Morris  v.  Bran- 
chaud,  52  Wis.  187,  8  N.  W.  883; 
Beecher  v.  Bininger,  7  Blatchf.  (U. 
S.)  170,  Fed.  Cas.  No.  1222; 
Haines  v.  Carpenter,  1  Woods  (U. 
S.)  262,  Fed.  Cas.  No.  5905. 


An  application  being  made  for 
the  appointment  of  a  receiver,  it 
is  the  practice  for  the  defendant 
to  oppose  the  application  by 
counter-affidavit.  Irwin  v.  Ever- 
son,  95  Ala.  64,  10  So.  320;  Micou 
V.  Moses,  72  Ala.  439;  Leeds  v. 
Townsend,  74  111.  App.  444;  Press- 
ley  V.  Harrison,  102  Ind.  14,  1  N. 
E.  188;  Pouder  v.  Tate,  96  Ind. 
330;  Clark  v.  Raymond,  84  Iowa 
251,  50  N.  W.  1068;  Rankin  v. 
Rothschild,  78  Mich.  10,  43  N.  W. 
1077;  Turnbull  v.  Prentiss  Lumber 
Co.,  55  Mich.  387,  21  N.  W.  375; 
Prouty  V.  Hallowell,  53  Minn.  488, 
55  N.  W.  623;  Ladd  v.  Harvey,  21 
N.  H.  514;  Kean  v.  Colt,  5  N.  J. 
Eq.  365;  Willis  v.  Corlies,  2  Edw. 
(N.  Y.)  281;  Whitehead  v.  Hale. 
118  N.  C.  601,  24  S.  E.  360;  Pearce 
V.  Elwell,  116  N.  C.  595,  21  S.  E. 
305;  Cameron  v.  Groveland  Imj). 
Co.,  20  Wash.  169,  72  Am.  St.  Rep. 
26,  54  Pac.  1128;  Finch  v.  Hough- 
ton, 19  Wis.  149. 

In  some  jurisdictions  the  answer 
has  been  treated  as  a  counter- 
affidavit.  Rankin  v.  Rothschild,  78 
Mich.  10,  43  N.  W.  1077;  Ladd  v. 
Harvey,  21  N.  H.  514;  Browning  v. 
Bettis,  8  Paige  (N.  Y.)  568;  Pearce 
v.  Elwell,  116  N.  C.  595.  21  S.  E. 
305;  Ryder  v.  Bateman,  93  Fed.  16. 
See,  also,  Wilson  v.  Maddox,  46  W. 
Va.  641,  33  S.  E.  775. 
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§  833.     Order  to  Show  Cause  Why  Receiver  Should  Not  be 
Appointed.^ 

[Omitting  formal  parts.] 
Ordered  by  the  court  this  24th  day  of  May,  1834,  that  injunc- 
tion issue,  as  prayed,  upon  the  complainant's  filing  bond,  with 
security  to  be  approved  by  the  judges  of  this  Court,  in  the 
penalty  of  twenty  thousand  dollars,  to  indemnify  the  defendants 
against  all  costs  and  damages  from  said  injunction.  And  it  is 
further  ordered  by  the  Court,  that  the  defendants  show  cause 
on  Tuesday  next  at  10  o'clock,  why  a  receiver  should  not  be 
appointed  to  take  charge  of  all  the  effects  of  the  defendants,  and 
administer  the  same  according  to  justice  and  equity,  provided 
a  copy  of  this  order  be  served  on  the  president  of  the  said  com- 
pany, or  on  the  board  of  directors  of  said  company,  or  left  at 
the  office  for  doing  business  of  said  company,  before  3  o'clock 
of  this  day. 


§  834.     Order  Appointing  a  Receiver.^ 

[Omitting  formal  parts.] 
And  now,  this  cause  coming  on  to  be  heard  upon  the  applica- 
tion of  the  plaintiffs  for  the  appointment  of  a  receiver,   the 
plaintiffs  appearing  by  C  C.  &  C.  L.  Noiirse,  their  attorneys, 


1  Hall  V.  United  States  Ins.  Co., 
5  Gill.  (Md.)   484. 

Notice  to  the  opposite  party  of  an 
application  for  the  appointment  of 
receiver  may  be  by  an  order  or 
rule  to  show  cause.  Moritz  v.  Mil- 
ler, 87  Ala.  331,  6  So.  269;  Prouty 
V.  Hallowell,  53  Minn.  488,  55  N. 
W.  623;  Coddington  v.  Tappan,  26 
N.  J.  Eq.  141;  Rheinstein  v.  Bixby, 
92  N.  C.  307;  Phcenix  Mut.  L.  Ins. 
Co.  V.  Grant,  3  MacArthur  (D.  C.) 
220. 

1  Worthington  v.  Oak,  etc..  Park 
Imp.  Co.,  100  Iowa  39,  40,  69 
N.  W.   258. 

For  orders  for  receivers  of  cor- 
porations, see:  State  v.  Scarritt, 
128  Mo.  331,  332,  30  S.  W.  1026  (to 


administer  assets) ;  People  v.  Em- 
pire Loan,  etc.,  Co.,  15  App.  Div. 
69,  44  N.  Y.  Supp.  308;  Dickerson 
v.  Cass  County  Bank,  95  Iowa  392, 
64  N.  W.  395  (to  wind  up  affairs); 
State  V.  Commercial  State  Bank, 
28  Neb.  677  (to  wind  up  bank  un- 
der statutory  provisions). 

Hayes  v.  Brotzman,  46  Md.  520; 
American  Water  Works  Co.  v. 
Farmers'  Loan  &  T.  Co.,  20  Colo. 
203,  46  Am.  St.  Rep.  285,  25  L.  R.  A. 
338,  37   Pac.   269. 

For  order  appointing  receiver  in 
dissolution  proceedings  of  insur- 
ance company,  see  Alexander  v. 
Relfe,  74  Mo.  495. 

For  order  appointing  receiver  of 
mortgaged  property,  see  Worthing- 
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and  the  defendants,  the  Oak  and  Highland  Park  Improvement 
Company  and  Highland  Park  Normal  College  by  E.  J.  Goode, 
their  attorney,  and  0.  H.  Longwell  by  Barcroft  &  McCaughan, 
his  attorneys,  and  L.  M.  Mann  in  person,  and  all  parties  con- 


ton  V.  Oak,  etc.,  Park  Imp.  Co., 
100  Iowa  39,  40,  69  N.  W.  258. 

For  orders  appointing  receiver 
over  a  partnership,  see:  Gowan 
V.  Jeffries,  2  Ashm.  (Pa.)  296; 
Williamson  v.  Wilson,  1  Bland. 
(Md.)  418;  West  v.  Chasten,  12 
Fla.  315;  Fobernheimer  v.  Wheeler, 
45  N.  J.  Eq.  614,  18  Atl.  234;  Rus- 
sell V.  White,  63  Mich.  409,  411, 
29  N.  W.  865. 

The  order  appointing  the  re- 
ceiver may  contain  a  clause  au- 
thorizing him  to  sue  generally. 
Comer  v.  Bray,  83  Ala.  217,  3  So. 
554;  Taylor  v.  Canaday,  155  Ind. 
671,  57  N.  E.  524,  59  N.  E.  20;  Hat- 
field v.  Cummings,  142  Ind.  350,  39 
N.  E.  859;  Frank  v.  Morrison,  58 
Md.  423;  Hayes  v.  Brotzman,  46 
Md.  519;  Fogg  v.  Supreme  Lodge, 
etc.,  156  Mass.  431,  31  N.  E. 
289;  Boyd  v.  Royal  Ins.  Co.,  Ill 
N.  C.  372,  16  S.  E.  389;  Lathrop  v. 
Knapp,  37  Wis.  307;  Schultz  v. 
Phenix  Ins.  Co.,  77  Fed.  375.  But 
in  Witherbee  v.  Witherbee,  17 
App.  Div.  181,  45  N.  Y.  Supp.  297, 
it  was  held  in  a  partnership  pro- 
ceeding that  an  order  of  appoint- 
ment which  authorized  the  re- 
ceiver to  prosecute  and  defend, 
without  the  further  order  of  the 
court,  all  actions  brought  or  about 
to  be  brought  against  copartners 
or  any  of  them,  pertaining  to  such 
copartnership  business,  was  too 
broad,  because  it  authorized  in  ad- 
vance the  commencement  of  suits 
without  any  knowledge  of  what 
they  were  for  or  of  the  necessity 
thereof. 


In  Comer  v.  Bray,  83  Ala.  217, 
3  So.  554,  a  receiver  was  "author- 
ized and  directed  to  institute  such 
suits  in  law  or  equity  as  in  his 
judgment  may  be  necessary, 
against  all  persons  who  are  in- 
debted to  said  bank,  or  against 
whom  debts  are  claimed  by  said 
bank,  and  who  fail  or  refuse  to 
pay  without  suit;  .  .  .  and  said 
receiver  is  also  further  authorized 
to  defend  any  suits  at  law  or  in 
equity  affecting  the  assets  of  said 
bank  in  his  charge,  which  may  be 
instituted  in  any  court  in  this 
state;  and  for  pi-osecuting  and  de- 
fending such  suits,  he  is  hereby 
authorized  and  empowered  to  em- 
ploy competent  counsel,  at  reason- 
able rates  for  the  service  to  be 
performed  in  each  such  cases." 
It  was  held  that  the  receiver 
could  properly  file  a  bill  for  the 
foreclosure  of  a  mortgage  given  to 
the  bank. 

The  order  may  direct  a  sale  of 
property,  both  real  and  personal, 
pending  the  action,  in  a  proper 
case.  Forsaith  Mach.  Co.  v.  Hope 
Mills  Lumber  Co.,  109  N.  C.  576,  13 
S.  E.   869. 

The  order  may  contain  an  in- 
junction against  interference,  by 
the  debtor  or  other  person  inter- 
ested, with  the  possession  of  the 
receiver  of,  or  the  prosecution  of 
suits  involving,  the  property.  Col- 
lins V.  Colley  (N.  ,1.  1887),  11  Atl. 
nS:  Hilton  Bridge  Constr.  Co.  v. 
New  York  Cent,  etc..  R.  Co.,  145 
N.  Y.  390,  40  N.  E.  86;  Morgan  v. 
New  York,   etc.,  R.  Co.,   10   Paige 
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senting  thereto,  it  is  ordered  and  adjudged  that  L.  M.  Mann  be, 
and  he  is  hereby,  appointed  receiver  of  the  property  described 
in  the  mortgage,  with  full  authority  to  take  possession  thereof, 
and  receive,  manage,  and  control  the  rents  and  income  arising 
therefrom.  It  is  further  ordered  that  the  said  receiver  have 
authority,  and  he  is  hereby  directed,  to  continue  to  operate  the 
said  college,  as  an  institution  of  learning,  affording  like  facili- 
ties as  heretofore,  and  to  operate  the  dormitories  and  boarding 
departments  of  said  college  in  connection  therewith,  and  to 
make  all  contracts  for  professors,  teachers,  servants,  helpers,  and 
assistants  he  may  find  necessary  to  the  successful  operation  and 
continuance  thereof.  Said  receiver  is  also  hereby  authorized  to 
employ  the  present  president,  0.  E.  Long  well,  to  take  charge  of 
the  educational  department  of  said  college,  upon  such  terms  as 
he  may  agree  upon  with  the  said  Long  well,  and  also  to  recognize 
and  adopt  any  contracts  now  outstanding  made  by  the  said 
Longwell  for  the  employment  of  professors  for  help  for  the 
ensuing  year,  or  for  printing  and  advertising  for  the  ensuing 
year,  and  for  work  and  labor  and  supplies  for  the  ensuing  year, 
so  far  as  the  said  receiver  may  deem  the  same  necessary  and  ad- 
vantageous to  the  successful  operation  of  the  college.  The  re- 
ceiver is  also  authorized  to  effect  an  insurance  of  the  property, 
and  to  pay  all  taxes  and  assessments  against  the  same.  And 
the  receiver  is  further  authorized  to  issue  receiver's  certificates 
in  payment  of,  or  to  raise  money  for  the  employment  or  pur- 
chase of  work  and  labor,  material,  or  supplies,  as  above  author- 

(N.    Y.)     290,    40    Am.    Dec.    244;       the    control    and    management    of 

Temple  v.   Glasgow,   80   Fed.   441,      the   receivers   over   and   with   the 

25  C.  C.  A.  540,  42  U.  S.  App.  417.       same. 

And  all  persons  who  are  or  claim 


In   Temple  v.  Glasgow,  80  Fed 
441,  25  C.  C.  A.  540,  42  U.  S.  App 


to   be   creditors   of  the   said   com- 
pany are  hereby  enjoined  and  re- 
417,  that  part  of  the  order  appoint-      ^^^^.^^^  ^^.^^^  instituting  any  suit 

ing  a  receiver  which  related  to  or  suits  against  the  said  company; 
an  injunction  was  as  follows:  and  in  case  any  such  suit  or  suits 
"The  officers  and  agents  of  the  has  or  have  been  heretofore  in- 
said  company  are  hereby  enjoined  stituted  against  the  said  company, 
and  restrained  from  exercising  any  the  further  prosecution  of  the 
rights  or  control  over  the  prop-  same  is  or  are  hereby  enjoined 
erty,  assets,  books  and  papers  of  and  restrained." 
said  company,  and  from  interfer-  No  objection  was  made  to  the 
ing  in  any  manner  whatever  with  form  of  this  injunction. 
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ized,  and  the  same  shall  be  a  first  lien  upon  any  funds  coming 
into  his  hands  by  virtue  of  his  receivership ;  and  the  receiver  has 
leave  to  apply  to  the  court  for  such  further  order,  or  direction, 
as  he  may  deem  necessary  from  time  to  time  to  carry  out  the 
above  orders.  And  it  is  further  ordered  that  the  said  L.  M. 
Mann  give  bond  in  the  penal  sum  of  twenty  thousand  dollars 
($20,000),  with  sureties  to  be  approved  by  the  clerk  of  this 
court,  conditioned  as  required  by  law,  for  the  faithful  perform- 
ance of  his  duties. 


§  835.     Order  of  Appointment  Directing  Operation  of  Business.^ 

[Omitting  formal  and  parts  not  bearing  on  this  point.] 
The  said  receiver  is  hereby  fully  authorized  and  directed  to 
take  immediate  possession  of  all  and  singular  the  property  above 


1  Sager  Mfg.  Co.  v.  Smith,  45 
App.  Div.  358,  60  N.  Y.  Supp.  849. 

It  was  held  that  the  above  or- 
der authorized  the  receiver  to  com- 
plete any  contracts  which  the 
cycle  company  had  entered  into 
and  which  were  partially  per- 
formed, to  the  end  that  the  con- 
tract price  might  become  due  and 
collectible. 

See  Jacob  v.  Uncle  Sam  Plant- 
ing &  Mfg.  Co.,  144  La.  1006,  81 
So.  604,  for  form  of  order  author- 
izing operation  of  a  plantation  and 
borrowing  of  money  for  that  pur- 
pose. 

See,  also:  Rickman  v.  Rick- 
man,  180  Mich.  224,  Ann.  Cas. 
1915C,  1237,  146  N.  W.  609;  and 
Hains  v.  Buckeye  Wheel  Co.,  224 
Fed.  289,  139  C.  C.  A.  525,  for 
forms  of  orders  directing  continu- 
ance of  the  business. 

For  orders  appointing  receivers 
over  railroads  with  directions  for 
their  operation,  see:  Rutherford 
V.  Pennsylvania  Midland  R.  Co., 
178  Pa.  St.  38,  35  Atl.  926;  Union 
Trust    Co.   v.   Illinois    Midland    R. 


Co.,  117  U.  S.  434,  29  L.  Ed.  963, 
6  Sup.  Ct.  809;  Walker  v.  Green, 
60  Kan.  20,  55  Pac.  281;  Union 
Trust  Co.  V.  Souther,  107  U.  S. 
591,  27  L.  Ed.  488,  2  Sup.  Ct.  295; 
Louisville,  etc.,  R.  Co.  v.  Wilson, 
138  U.  S.  501,  34  L.  Ed.  1023,  11 
Sup.  Ct.  405;  Scott  v.  Farmers' 
Loan  &  Trust  Co.,  69  Fed.  17,  16 
C.  C.  A.  358,  32  U.  S.  App.  468, 
note;  Wallace  v.  Loomis,  97  U.  S. 
146,  24  L.  Ed.  895;  Central  Trust 
Co.  V.  South  Atlantic,  etc.,  R.  Co., 
57  Fed.  3;  Shields  v.  Coleman,  157 
U.  S.  168,  39  L.  Ed.  660,  15  Sup.  Ct. 
570;  Chicago  Deposit  Vault  Co.  v. 
McXulta,  153  U.  S.  554,  38  L,  Ed. 
819,  14  Sup.  Ct.  915;  Pope  v. 
Louisville,  etc.,  R.  Co.,  173  U.  S. 
573,  43  L.  Ed.  814,  19  Sup.  Ct.  500; 
Skiddy  v.  Atlantic,  etc.,  R.  Co.,  3 
Hughes  320,  334,  Fed.  Cas.  No. 
12.922;  Kennedy  v.  St.  Paul,  etc.. 
R.  Co.,  2  Dill.  448,  454,  Fed.  Cas. 
Xo.  7706:  Bankers'  Trust  Co.  v. 
Missouri,  K.  &  T.  Ry.  Co.,  251  Fed. 
789,  164  C.  C.  A.  23. 

For   an    order   appointing   a   re- 
ceiver of  a  railroad,  see  Kaw  Val- 
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de.scribed,  wherever  situated  or  found,  and  to  collect  all  accounts 
and  sums  due  or  to  become  due  to  the  Wo7xestcr  Cycle  Manu- 
facturing Company,  and  for  that  purpose  to  carry  on  and  con- 
tinue the  business  of  said  defendant  company  as  the  same  is  now 
carried  on,  and  so  far  as  may  be  necessary  to  preserve  its  rights 
under  its  contracts,  acting  in  all  things  under  the  order  and 
direction  of  the  court.  .  .  .  Said  receiver  is  hereby  fully 
authorized  to  continue  to  operate  and  carry  on  the  business  of 
the  defendant  Cycle  Company,  in  such  manner  as  the  same  is 
now  conducted,  or  in  such  manner  as  will  in  his  judgment  pro- 
duce the  most  satisfactory  results,  so  far  as  may  be  necessary, 
for  the  preservation  from  loss  of  the  outstanding  contracts  of 
said  defendant  Cycle  Company,  and  to  collect  and  receive  all 
the  income  therefrom,  and  all  the  debts  due  said  company  of 
all  kinds,  and  for  such  purpose  is  hereby  vested  with  full  power, 
at  his  discretion,  to  employ  and  discharge  and  fix  the  compen- 
sation of  all  such  officers,  attorneys,  managers,  superintendents, 
agents  and  employees  as  may  be  required  in  the  discharge  of  his 
trust,  with  the  approval  of  one  of  the  judges  of  this  court.  .  .  . 
Said  receiver  shall  from  time  to  time,  out  of  the  funds  coming 
into  his  hands  from  the  operation  of  the  property  and  otherwise, 
pay  the  expenses  of  operating  the  same  and  executing  his  trust, 
and  all  taxes  and  assessments  upon  the  said  property  or  any  part 
thereof. 

§  836.     Order  for  Receiver  de  Bonis  Non.^ 

[Omitting  formal  parts.] 

The  petition  of  Missouri,  Kansas  &  Texas  Railway  Company 

asking  the  appointment  of  a  receiver  de  bonis  non  as  successor 

to  George  A.  Eddy  and  H.  C.  Cross,  former  receivers,  coming  on 

to  be  heard,  and  the  court  being  fully  advised  in  the  premises, 

ley  Drainage  Dist.  v.  Missouri  Pac.  i  This  order  was  set  out  as  evi- 

Ry.  Co..  99  Kan.  188,  161  Pac.  937,  dence    in    Hutchings    v.    Eddy,    6 

at  p.  942.  Kan.  App.  490,  50  Pac.  944. 

For    form    of    order    respecting  It  was  made  by  a  judge  of  the 

payment  of  preferred  claims  in  or-  Circuit  Court  of  the  United  States 

der   appointing   receiver    for    rail-  for    the    district    of    Kansas.      No 

road,    see    Gregg   v.    Metropolitan  objection  was  raised  to  its  form. 
Trust  Co.,  197  U.  S.  183.  49  L.  Ed. 
717,  25  Sup.  Ct.  415. 
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and  it  appearing  that  since  the  entering  of  the  decree  of  June  8, 
1891,  and  the  order  of  June  17,  1892,  in  this  cause,  the  said 
George  A.  Eddy  and  H.  C.  Cross  have  departed  this  life,  and 
that  by  the  terms  of  the  said  decree  of  June  8,  1891,  discharging 
the  receivers  and  ordering  the  property  of  the  Missouri,  Kansas 
cf-  Texas  Raihcay  Company  to  be  turned  over  to  said  Company, 
it  was  provided  as  follows: 

"That  nothing  in  this  decree  contained  is  intended  to  affect, 
or  shall  be  construed  as  affecting,  the  status  of  any  pending  or 
undetermined  litigation  in  which  said  receivers  appear  as  par- 
ties. Such  litigation  may  continue  to  determination  in  the 
name  of  the  receivers,  but  for  the  use  of  the  Missouri,  Kansas 
&  Texas  Railway  Company,  and  at  its  cost  and  expense,  and 
with  the  right  to  that  Company,  should  it  be  so  advised,  to  ap- 
pear and  be  substituted  in  any  such  litigation." 

And  it  further  appearing  that  there  are  pending  and  unde- 
termined suits  in  the  State  and  Federal  courts  of  the  states  of 
Missouri,  Kansas  and  Texas  and  in  the  courts  of  the  Indian 
Territory,  and  in  the  Supreme  Court  of  the  United  States, 
wherein  said  Geo.  A.  Eddy  and  H.  C.  Cross,  receivers,  are  parties : 

Wherefore,  it  is  ordered,  adjudged  and  decreed  that  Henry  C. 
Rouse  be  and  is  hereby  appointed  receiver  in  this  cause,  as  suc- 
cessor to  the  receivership  of  said  Geo.  A.  Eddy  and  H.  C.  Cross, 
with  full  power  and  authority  to  be  substituted  as  a  party  in  all 
the  pending  and  undetermined  suits  wherein  said  receivers  are 
parties,  and  with  the  same  power  to  prosecute  or  defend  said 
suits  that  existed  in  said  Geo.  A.  Eddy  and  H.  C.  Cross,  receivers, 
by  their  original  order  of  appointment  as  modified  and  limited 
by  the  decrees  of  June  8,  1891,  and  June  17,  1892,  and  such 
litigation  may  continue  to  determination  in  the  name  of  Henry  C. 
Rouse,  receiver,  but  for  the  use  of  the  Missouri,  Kansas  &  Texas 
Railway  Company,  and  at  its  cost  and  expense,  and  with  the 
right  to  that  company,  should  it  l)e  so  advised,  to  appear  and 
be  substituted  in  any  such  litigation. 
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§  837.     Order  Appointing  Non-resident  Receiver.^ 

[Omitting  formal  and  non-bearing  parts.] 
It  it  further  ordered  that  said  receivers  designate,  in  due 
form,  some  person  having  an  office  in  the  place  in  which  the 
office  of  the  clerk  of  the  circuit  court  of  this  district  is  located, 
on  whom  service  of  notices,  writs,  and  other  process  may  be 
made,  and  that  said  receivers  execute  and  file  in  said  clerk's 
office  a  notice,  stating  the  name  and  residence  of  such  agent, 
and  that  he  is  authorized,  in  behalf  of  the  receivers,  to  receive 
and  accept  service  of  notices  and  writs  and  other  process,  as 
herein  designated,  and  that  service  of  notices  and  writs  on  said 
agent  shall  be  equivalent  to  personal  service  on  said  receivers, 
whether  said  notices  or  writs  are  issued  out  of  this  or  any  state 
court. 

§  838.     Order  Substituting  Nevv^  Receiver.* 

[Omitting  formal  and  non-bearing  parts.] 
Ordered,  that  Arthur  C.  Hume  ...  be  and  he  hereby  is 
appointed  receiver  of  the  South  Shore  Traction  Company  in  the 
place  and  stead  of  said  Paul  T.  Brady  and  Willard  V.  King, 
and  is  hereby  given  all  the  powers  and  rights  heretofore  vested 
in  said  Paul  T.  Brady  and  Willard  V.  King  as  such  receivers, 
and  all  the  conditions  and  provisions  of  the  original  order  ap- 
pointing said  Paul  T.  Brady  and  Willard  V.  King, as  such  re- 
ceivers are  hereby  made  applicable  in  connection  with  the  ap- 
pointment of  the  receiver  now  substituted  in  place  of  said  former 
receivers. 

1  New    York    Security,    etc.,    Co.      court  upon  whom  process  may  be 
V.   Equitable   Mortg.   Co.,    71   Fed.      served. 
^r-r  See,  also.   Central  Trust  Co.  v. 

000. 

Texas,   etc.,  R.   Co.,   22  Fed.   135; 
In  the  above   case  it  was  held      ^nion   Trust  Co.   v.   Souther,   107 
where    the    receiver    appointed    is      jj   g   591^  27  L.  Ed.  488,  2  Sup.  Ct. 
a   nonresident,   the  court  may  di-      295. 

rect    that    he    appoint    an    agent  i  Hume    v.    City    of   New    York, 

within     the    jurisdiction     of     the      255  Fed.  488. 


I 
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§  839.     Order  Granting  Receiver  Leave  to  Sue.* 

[Omitting  formal  parts.] 
This  day  eame  James  S.  Bay,  receiver  herein,  and,  on  his 
motion,  permission  is  given  him  to  bring  and  prosecute  an  action 
against  the  First  National  Bank  of  this  city  to  recover  such 
sums  of  money  as,  in  his  discretion,  he  may  think  said  bank  is 
chargeable  with.  This  order  is  not  a  determination  of  the  court 
that  said  bank  is  liable,  or  as  to  whether  the  right  of  action  is  in 
favor  of  the  creditors,  stockholders  or  said  receiver;  all  such 
questions  being  reserved  for  determination  in  the  particular  suits 
themselves. 

§  840.  Petition  by  Receiver  for  Leave  to  Sue  Directors  and 
Stockholders  of  Receivership  Corporation  for  Unpaid 
Stock.  ^ 

[Omitting  formal  parts.] 
To  the  Honorable  the  Judges  of  Baltimore  County  Court,  in 

Equity  -. 

The  petition  of  Herman  Stump,  of  Harford  county,  showeth 
to  your  honors  that  he  heretofore  filed  his  bill  of  complaint  in 
this  honorable  court,  against  the  United  States  Insurance  Com- 
pany, in  Baltimore,  and  that  upon  the  prayer  contained  in  that 
bill  your  honors  appointed  James  Harwood,  John  B.  Howell  and 
Walter  Fernmidis,  receivers  of  the  estate  and  effects  of  said  com- 
pany, as  will  be  seen  by  reference  to  said  bill  of  complaint,  and 
the  proceedings  now  therein  remaining  of  record  in  this  court. 
Your  petitioner  further  shows  that  the  former  president  and 
directors  of  said  Company,  to  wit :  Peter  Neff,  Job  Smith,  John 
Patterson,  John  A.  Hamilton  and  Joseph  P.  Grant,  were  each 
holders  of  a  large  amount  of  the  stock  of  said  company,  on  which 
there  was,  and  still  is  due  to  said  company,  unpaid  instalments 
to  a  large  amount,  and  that  said  president  and  directors,  when 
they  knew  said  company  was  insolvent,  and  when,  too,  that  in- 

1  Ray    V.    Louisville    First    Nat.  ceiver,    see    sections,    747    et   seq. 

Bank,   111  Ky.  377,  63  S.  W.  762,  ante. 
766.  1  This  is  the  form  of  petition  in- 

In    respect   to    what    should    be  troduced  in  evidence  and  set  out 

shown  in  a  petition  by  a  receiver  in  Hall  v.  United  States  Ins.  Co., 

to  sue  or  a  petition  to  sue  a  re-  5  Gill   (Md.)   484. 
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solvency  had  lieen  produced  by  their  management,  assigned  and 
transferred  their  stock  to  irresponsible  persons,  for  the  purpose 
of  exempting  themselves  from  lia])ilities  for  the  unpaid  instal- 
ments on  said  stock,  and  in  fraud  of  your  petitioner  and  the 
other  creditors  of  said  company.  Your  petitioners  further  show 
that  all  the  stockholders  of  said  company  owe  to  said  company 
nine  dollars  on  each  share  of  stock,  and  that  by  the  act  of  in- 
corporation, said  stockholders  are  entitled  to  a  notice  for  sixty 
days  previous  to  the  time  at  which  the  unpaid  instalments  can 
be  demanded.  That  said  company  is  insolvent,  and  that  all  its 
effects  and  estate,  together  with  the  unpaid  instalments  due  on 
its  stock,  is  wholly  insufficient  to  pay  its  debts.  Wherefore,  your 
petitioners  pray  your  honors  will  direct  and  order  said  receivers 
to  institute  suits  againsf  said  president  and  directors  for  the 
unpaid  instalments  on  said  stock  so  fraudulently  assigned  as 
aforesaid,  and  to  give  notice  to  all  other  stockholders  and  persons 
liable  to  pay  the  unpaid  instalments  on  said  stock  to  pay  the 
same,  and,  upon  their  failure  to  do  so,  to  institute  suits  for 
the  recovery  of  the  same.    And  your  petitioners  will  ever  pray. 

§  841.     Order  Granting  Petition  to  Sue  Directors  and  Stock- 
holders for  Unpaid  Stock.^ 

[Omitting  formal  parts.] 
On  the  foregoing  petition  it  is  ordered  by  the  court,  this  26th 
of  June,  1834,  that  the  aforesaid  receivers  institute  suit 
against  the  president  and  directors  therein  named,  as  prayed, 
and  that  the  receivers  aforesaid  give  sixty  days  notice,  by  adver- 
tisement, in  three  of  the  newspapers  printed  in  the  City  of 
Baltimore,  to  all  the  stockholders  of  the  said  Insurance  Com- 
pany (except  said  president  and  directors),  to  pay  the  remain- 

1  This  is  the  form  of  order  in-  For  a  complicated  case  of  an 
troduced  in  evidence  and  set  out  assessment  order  against  stock- 
in  Hall  V.  United  States  Ins.  Co..  holders  on  unpaid  subscriptions, 
5  Gill  (Md.)  484.  see  John  W.  Cooney  Co.  v.  Arling- 

For  form  of  bill  in  suit  by  re-  ton  Hotel  Co.   (Del.  Ch.),  101  Atl. 
ceiver  of  insolvent  national  bank  879  (as  modified  by  same  case  un- 
to    recover     from     directors     for  der    name    of    Du    Pont    v.    Ball 
losses     occasioned     by     negligent  (Del.),  106  Atl.  39. 
management,  see  Freeman  v,  Jack- 
son, 227  Fed.  688. 
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ing  instalments  due  on  their  stock  respectively.  And  it  is  further 
ordered,  that  if  said  stockholders  fail  to  pay,  according  to 
said  notice,  that  said  receivers  forthwith  proceed  to  coerce  the 
payment  of  the  same  by  suit,  unless  said  receivers  show  cause 
to  the  contrary,  on  or  before  Tuesday  next.  Provided  a  copy 
of  this  order  be  served  on  or  before  Saturday  next, 

§  842.     Petition  by  Receiver  for  His  Discharge.^ 

[Omitting  formal  parts.] 
To  the  Honorable  the  Judges  of  the  said  Circuit  Court: 

Your  petitioner,  John  C.  Brown,  as  receiver  of  the  Texas  and 
Pacific  Railway  and  its  property  in  the  above  entitled  and  num- 
bered causes,  represents  that  heretofore  it  has  been  made  to 
appear  to  the  court  that  the  objects  and  purposes  of  all  the  bills 
in  these  causes  have  been  accomplished  by  settlement  and  agree- 
ment of  the  parties,  and  evidence  of  that  fact  filed  as  part  of  the 
record;  that  on  its  being  so  made  to  appear  the  court  ordered 
him  to  render  his  accounts  as  receiver  up  to  the  first  of  June, 
which  has  been  done,  and  it  has  been  examined  and  approved, 
and  since  that  date  petitioner  has  kept  his  account  as  with  the 
company.  By  the  same  order  he  was  directed  to  hold  the  prop- 
erty under  the  orders  of  the  court  until  the  first  of  June,  1888,  at 
which  time  if  said  order  was  not  vacated  the  railway  company 
might  operate  the  road  under  such  orders  as  the  court  might 
make  from  time  to  time  and  under  the  supervision  and  control 
of  the  receiver.  No  formal  delivery  of  the  road  and  property  in 
his  hands  has  been  made  to  said  railway  company,  and  petitioner 
now  asks  that  he  be  allowed  formally  to  deliver  all  property  and 
funds  in  his  hands  as  such  receiver  to  said  railway  company, 
and  that  he  be  allowed  to  account  to  said  company  according 
to  his  account  filed  up  to  the  first  of  June  and  for  all  receipts  and 
expenditures  by  him  received  and  made  since  the  first  of  June. 

1  Texas  &  P.  R.  Co.  v.  Johnson,  erley    v.    Brooke,    4    Gratt.    (Va.) 

151   U.   S.  81,  88,  38   L.   Ed.  81,   14  187. 
Sup.  Ct.  250.  In   New   York,   etc.,   Tel.   Co.    v. 

Notice  of  motion  for  discharge  Jewett,    115   N.    Y.    166,    21    X.    E. 

of    a    receiver    should    be    served  1036.    it    was    held    not    necessary 

upon   all   parties  in  interest.     Co-  to  serve  notice  of  motion  for  dis- 

burn   V.   Ames,   57   Cal.   201;    Bev-  charge   upon   creditors. 
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He  has  carried  over  on  the  present  books  of  the  company  the  cash 
balance  and  all  other  balances  of  property  and  assets  as  found 
in  his  hands  by  his  report  to  the  first  of  June  aforesaid,  and  he  is 
now  the  president  of  said  railroad  company,  and  after  his  dis- 
charge will  be  in  possession  of  all  of  said  company's  road,  prop- 
erty, and  funds  as  such  for  the  said  company.  Wherefore  he 
asks  that  he  be  discharged  from  his  said  receivership,  and  that 
his  bond  as  receiver  be  vacated  and  annulled  on  payment  of  all 
costs  legally  taxa])le,  but  he  prays  the  court  to  make  such  order 
as  will  charge  the  property  so  turned  over  in  the  hands  of  said 
railway  company  and  its  assigns  with  all  liability  for  which  he 
as  receiver  is  or  might  be  held  personally  responsible.  Your 
petitioner  further  says  that  the  sum  of  his  compensation  as 
receiver  has  been  agreed  on  by  the  parties  in  interest  and  is 
satisfactory  to  him  and  has  been  settled  up  to  the  31st  day  of 
October,  1888,  at  which  time  he  asks  that  his  discharge  take  effect. 

J  no.  C.  Brown. 

§  843.     Order  Dischar^ng  Receiver.^ 

[Omitting  formal  parts.] 

On  consideration  of  the  foregoing  petition  it  is  now  ordered, 
adjudged,  and  decreed  that  the  prayer  of  the  same  be  granted, 
and  accordingly  that  John  C.  Brown,  receiver  of  the  property 
of  the  Texas  and  Pacific  Bailway  in  the  above-entitled  causes,  be, 
and  he  is  hereby,  directed  to  make  delivery  unto  said  Texas  and 
Pacific  liailu-ay  Company  of  all  property,  funds,  and  assets  in 
his  hands  as  such  receiver,  and  that  he  be  directed  to  account  to 
said  company  according  to  his  account  filed  and  approved  up  to 
June  l!<t,  1888,  and  for  all  receipts  and  expenditures  by  him 
received  and  made  since  the  said  1st  Jane,  1888.  Such  delivery 
will  be  made  as  of  October  31st,  1888.  It  is  further  ordered  that 
said  receiver  be  finally  discharged  on  said  31st  October,  1888, 
from  his  receivership  on  payment  of  all  costs  legally  taxed,  and 
that  thereupon  his  bond  be  vacated  and  cancelled. 

Anotlicr  form  of  discharge  was  as  follows  r 

This  cause  came  on  again  this  day  to  be  heard,  and  it  appearing 
to  the  court  that  Charles  L.  Perkins  and  Henry  Fink,  who,  by 

■-'  Duncan    v.    Atlantic,    etc.,    R. 
Co.,  88  Fed.  840,  853. 


1  Texas  &  P. 

R. 

Co. 

V.  Johnson, 

151    U.    S.    81, 

38 

L. 

Ed.    81, 

14 

Sup.  Ct.   250. 
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the  order  and  decree  of  this  court,  entered  herein  on  the 


day  of  July,  1876,  were  jointly  appointed  receivers  in  this  cause, 
have  fully  discharged  to  the  satisfaction  of  the  court  all  and 
singular  the  duties  enjoined  upon  them  as  such  receivers  by  the 
said  order  and  decree,  and  all  subsequent  orders  and  decrees 
herein  entered,  and  that  their  accounts  down  to  this  time  have 
been  duly  allowed  by  M.  F.  Pleasants,  Esq.,  master,  to  whom  the 
same  was  referred,  which  said  accounts  have  been  approved  and 
confirmed  by  the  court ;  and  it  further  appearing  that  they  have 
turned  over  and  delivered  up  all  the  property  and  moneys  in 
their  possession  and  custody  as  such  receivers,  as  required  by  the 
final  decree  and  subsequent  orders  entered  in  this  cause :  Now, 
on  motion  of  Legh  R.  Page,  Esq.,  counsel  for  said  receivers,  it  is 
ordered,  adjudged,  and  decreed  that  the  said  receivers,  and  each 
of  them,  be,  and  they  are  hereby,  finally  discharged  from  their 
said  receivership,  and  from  all  accountability  and  liability  as 
such  receivers;  and  it  is  further  ordered  and  decreed  that  the 
bonds  given  and  filed  bj'-  said  receivers,  severally,  for  the  faithful 
discharge  of  their  duties  in  the  premises  respectively,  to  wit,  the 
bond  of  the  said  Cliarles  L.  Perkins,  executed  on  the  8th  day  of 
June,  1876,  wath  Richard  T.  Wilson  and  Edward  Cooper  as  his 
securities,  filed  and  approved  by  the  court  on  the  12th  day  of 
June,  1876,  and  the  bond  of  the  said  Henry  Fink,  executed  on 
the  7th  day  of  June,  1876,  Avith  Thomas  L.  Bahcock  and  diaries 
W.  Statham  as  his  securities,  filed  and  approved  by  the  court 
June  12, 1876,  be,  and  the  same  are  hereby,  vacated  and  annulled ; 
and  the  clerk  of  this  court  is  hereby  directed  to  deliver  up  the 
said  books  to  the  said  receivers,  respectively,  for  cancellation. 
Richmond,  March  17,  1882. 

Hugh  L.  Bond,  Circuit  Judge. 

Ro.   W.  Hughes,  District  Judge. 

§  844.     Order  Removing  Receiver.^ 

[Omitting  formal  and  non-bearing  parts.] 
Ordered,  that  John  C.  Cassidy  be  forthwith  removed  from  the 
position  of  receiver  of  the  Premier  Cycle  Mfg.  Co.,  and  that  he 

I  In  In  re  Premier  Cycle  Mfg.  grounds,  see,  also,  Price  v.  Bank- 
Co.,  70  Conn.  473,  39  Atl.  800.  ers  Trust  Co.  (Mo.),  178  S.  W.  74.5. 

For  a  form  of  motion  to  vacate  The    grounds    upon    which    re- 

a  receivership,  based  on  numerous  moval  is  sought  must  be  set  forth 
II  Rec— 139 
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forthwith  turn  over  to  his  successor  in  office  everything  which 
has  come  into  his  possession  and  hands  as  such  receiver,  inchiding 
therein  all  books  and  papers  and  correspondence  appertaining 
to  such  receivership. 

Ordered,  that  John  C,  Cassidy,  heretofore  receiver  of  the 
Premier  Cycle  Mfg.  Co.,  forthwith  prepare  and  file  with  the 
clerk  of  this  court,  a  full  and  complete  account  of  all  his  doings 
as  receiver  of  said  company,  and  that  John  C.  Cassidy  shall  not 
be  discharged  of  all  or  any  of  the  liabilities  resulting  from  or 
obligations  incurred  by  said  receivership,  until  said  account  shall 
be  accepted  and  approved  by  the  Supenor  Court  or  a  judge 
thereof,  and  until  the  further  order  of  said  court  or  a  judge 
thereof. 

§  845.     Order  Turning"  Receivership  Property  Over  to  Bank- 
ruptcy Court.  ^ 

[Omitting  formal  parts.] 
It  appearing  to  the  court  that  a  voluntary  petition  in  bank- 
ruptcy has  been  filed  by  the  Luxury  Fruit  Company,  and  that 
upon  this  application  W.  C.  Wright  has  been  appointed  receiver 
by  the  bankruptcy  court  of  all  the  assets  of  the  Luxury  Fruit 
Company,  including  the  Luxury  Fruit  Farm;  and  it  further 

in    the    notice    of   motion.      Douh-  Doiiherty    v.    Jones,    37    Ga.    348; 

erty  v.  Jones,  37  Ga.  348;    Brims  Brims  v.  Stewart  Mfg.  Co.,  31  Hun 

V.     Stewart     Mfg.     Co.,     31     Hun  (N.  Y.)    195;    Attrill  v.  Rockaway 

(N.  Y.)  195.  Beach  Imp.  Co.,   25   Hun    (N.   Y.) 

The  receiver  may  be  removed  509. 
by  order  of  the  court  for  cause  As  a  general  rule,  the  receiver 
shown.  Voorhees  v.  Indianapolis  is  entitled  to  notice  of  the  pro- 
Car,  etc.,  Co.,  140  Ind.  220,  39  ceedings  for  his  removal.  In  re 
N.  E.  738;  First  Nat.  Bank  of  Premier  Cycle  Mfg.  Co.,  70  Conn. 
Detroit  v.  E.  T.  Barnum  Wire,  etc.,  473,  39  Atl.  800;  Douherty  v.  Jones, 
Works,  60  Mich.  487,  27  N.  W.  37  Ga.  348;  Smith  v.  Trenton  Del- 
657;  McCullough  v.  Merchants  L.  aware  Falls  Co.,  4  N.  J.  Eq.  505; 
&  T.  Co.,  29  N.  J.  Eq.  217;  Fowler  Bruns  v.  Stewart  Mfg.  Co.,  31  Hun 
v.  Jarvis-Conklin  Mortg.  Co.,  63  (N.  Y.)  195;  Fowler  v.  Jarvis- 
Fed.  888.  Conklin  Mortg.  Trust  Co.,  64  Fed. 

Notice  in  writing  of  intention  to  279;    Farmers'  Loan  &  Trust  Co. 

move  for  removal  of  receiver  must  v.  Northern  Pac.  R.  Co.,   61  Fed. 

be    given.      In    re    Premier    Cycle  546. 
Mfg.  Co.,  70  Conn.  473,  39  Atl.  800;  i  Wright  v.  Harris,  221  Fed.  736. 
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appearing  that  G.  L.  Dure  was  appointed  receiver  in  the  state 
court,  under  the  insolvency  trader's  bill,  both  upon  saia  bill  and 
cross-bill  filed,  and  that  said  bankruptcy  covirt  is  entitled  to  have 
the  assets  of  the  said  Luxury  Fruit  Company :  It  is  ordered  by 
the  court  that  the  said  G.  L.  Dure,  receiver  appointed  by  the 
state  court,  turn  over  and  deliver  all  the  assets  of  the  Luxury 
Fruit  Company,  including  said  Luxury  farm,  to  W.  C.  Wright, 
receiver  of  the  bankruptcy  court,  and  that  G.  L.  Dure,  receiver, 
for  his  expenses  and  fees,  make  application  to  the  said  bank- 
ruptcy court.  This  order  is  passed  without  prejudice  to  any  of 
the  parties.    This  March  31st,  19i4. 
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on  aecouut  of  alien  enemy  litigants,  1989.    • 

of  actions  by  appointment  of  receiver  of  corporations,  1123. 

ABSENTEES. 

receiver  over  property  of  absentees  or  in  proceedings  to  escheat,  1562. 

ABUSE  OF  PROCESS. 

whether  plaintiff  can  agree  to  withhold  filing  of  receivership  suit  for  a 
consideration,  1963. 

ACCEPTING  BENEFITS  OF  CONTRACT, 
by  receiver,  adopts  its  burdens,  156, 

ACCIDENT  INSURANCE  COMPANIES.     See  Ixsuraxce  Companies. 

ACCOUNTING  BY  RECEIVER. 

duty  of  receiver  to  account  for  rents  in  partition  suit  after  dismissal,  489. 
duty  of  receiver  to  keep  accounts,  197. 

duty  of  receiver  of  partnership  to  pay  the  debts  and  accounts  therefor.  473.. 
infant   allowed   reasonable  time   after   maturity   to   examine   account  of 

receiver,  357. 
demurrer  to  objections,  1709. 

after  confirmation  of  sale,  no  objections  to  account  based  on  it,  1710. 
necessary  for  account  to  be  accompanied  by  vouchers,  1710,  1714. 
court  may  on  own  motion  disapprove  account,  1710. 
laches  applies  to  objections  to.  1710. 

ulterior  purpose  of  objection  to  account  immaterial,  1711. 
what  parties  make  an  account  in  case  receiver  fails  to  do  so,  1711. 
form  and  extent  of  order  approving  account,  1711' 
purposes  of  requiring  accountancy,  1706. 
accounting  to  be  in  receivership  court,  1707,  1710. 

account  may  be  aided  by  books  of  receivership  where  various  items,  1708 
approval  of  non-itemized  account,  1708. 
partial  approval  of  account,  1708. 
right  of  receiver  to  amend  his  account,  1709. 
who  may  object  to  account,  ]709. 
necessity  for  objections  to  be  specific,  1709. 
conditional  approval  of  account,  1712. 
how  far  approved  account  is  res  judicata,  1712. 
manner  of  court's  consideration  of  account,  1712. 
what  is  suflficient  record  of  a  prior  receiver's  account,  1712. 
whether  final  account  should  be  settled  pending  appeal,  1712. 

(  2213  ) 
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ACCOUNTING  BY  RECEIVER— (Continued). 

what  itinns  may  be  approved  when  not  previously  authorizorl,  1714. 

effect  of  erroneous  or  improvident  order  on  receiver's  account,  1715. 

how  far  shrinkage  of  asEcts  chargeable  to  receiver,  1716. 

charging  receiver  for  audits  of  his  account,  1716. 

what  must  be  shown  to  charge  receiver,  1716. 

with  failure  to  collect  assets,  1717. 

liability  of  receiver  for  interest  on  funds,  1718,  1719. 

effect  of  receiver  depositing  funds  to  his  personal  account,  1718,  1719. 

necessity  for  receiver  to  invest  funds  to  produce  income,  1718. 

duty  to  account  for  personal  profit  arising  from  receivership,  1719. 

duty  to  account  for  losses  from  failure  to  obey  court,  1720. 

right  of  court  to  disburse  funds  without  consent  of  receiver,  1721. 

receiver  not  liable  for  negligence  of  court  not  chargeable  to  him,  1721. 

surcharges  should  be  determined  by  receivership  court,  1721. 

order  approving  account  not  subject  to  collateral  attack,  1721. 

necessity  for  an  accounting,  1705. 

power  of   court   to   require   an   accounting   by   legal   representatives   of 

receiver,  1707. 
form  of  the  account,  1708. 
objections  to  the  account,  1709. 

duty  of  the  receivership  court  to  pass  on  the  receiver's  account,  1710. 
the  practice  of  referring  account  to  a  master  or  auditor,  1713. 
surcharging  the  receiver's  account,  1714. 
how  and  where  surcharges  are  to  be  determined,  1721. 
right  of  surety  on  receiver's  bond  to  file  account,  2080. 
personal  liability  of  receiver,  2081. 
right  to  appeal  from  orders  respecting  accounts  of  receiver,  2156. 

ACTION. 

nature  of  the  action  in  which  a  receiver  is  appointed,  1950, 

ACTIONS  IN  ADMIRALTY, 
ships  and,  1549. 

ACQUIESCENCE  OR  CONSENT, 
in  the  appointment,  335. 

ADEQUATE  REMEDY  AT  LAW. 
as  bar  to  receivership,  26,  27,  654. 

ADJUDICATION  OF  CLAIMS  AND  ACCOUNTING  BY  RECEIVEB. 

See  Claims  and  Accoitnting. 

ADMINISTRATOR  OR  EXECUTOR, 
receiver  in  lieu  of,  314. 

rights  of  personal  receiver  of  administrator,  336. 

receivership  where  he  is  charged  with  fraud,  mismanagement  or  waste,  323. 
effect  of  insolvent  character  of  as  ground  for  receiver,  330. 
See,  also,  Estates  of  Decedents. 


INDEX.  2215 

[References  are  to  pages.] 

ADMIRALTY, 

ships  and  actions  in,  1549. 

ADOPTION  OF  CONTRACT. 

necessity  for  approval  of  court,  163. 

what  is  considered  in  determinations  of  adoption,   163. 
adoption  of  contracts  of  defendant  by  receiver,  148. 
by  reseiver,  binds  him  as  to  all  its  terms,  156. 
adoption  or  rejection  of  lease  by  receiver,  542. 

conditional  sales,  and  consignments  to  an  insolvent  knowing  himself  to 
be  such,  164. 

AGENT. 

receivership  of  corporation  merely  engaged  as  agent  for  insurance  com- 
panies, 1465. 

AGENTS  OF  RECEIVER. 

his  liability  for  their  acts,  200. 

AGREEMENT. 

fees  of  receiver  by  agreement  with  parties  to  litigation,  1743. 

ALIEN  ENEMY  LITIGANTS, 
receivership  involving,  1989. 

ALIMONY. 

receiver  to  collect,  362.     See  Marriage  Relation. 
procedure  requisites  to  the  appointment,  368. 
what  property  may  be  placed  under  receivership,  370. 
receivership   on  behalf  of  wife   of  mortgagor  as  against  mortgagee  in 
possession,  603. 

AMENABILITY  OF  PUBLIC  UTILITY. 

receivers  to  governmental  control,  1103,  1108. 

ANCILLARY  RECEIVERSHIPS. 

.   nature  of,  1898. 
ancillary  receiver  defined,  15. 

ancillary  corporation  receiver  of  foreign  corporations,  808. 
See,  also,  Corporations  and  Courts. 

ANNUITIES. 

receivership  over,  509. 

ANSWER. 

consenting  to  appointment,  63. 

defensive  pleadings  or  waiver  thereof  by  default  or  consent,  1960. 

or  affidavits  denying  complaint  for  receiver  of  real  property,  514. 

ANTI-TRUST  LAW. 

receivership  in  cases  involving,  788.    See,  generally,  Monopoly. 
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APPEALS  IN  EECETVERSHIP  MATTERS  AND  THEIE  EFFECT. 

rcvietcability  as  affected  by  parties  or  nature  of  decision. 

scope  of  chapter  and  general  rules  applicable  to  appeals,  2134. 

appealability  as  dependent  upon  finality  and  judicial  character  of 
order,  2134. 

right  to  appeal  from  orders  appointing  or  refusing  to  appoint  re- 
ceivers, 2135. 

estoppel  to  appeal  from  order,  2135,  2139. 

general  right  of  receiver  to  appeal,  2141. 

general  test  of  finality  of  orders,  2149. 

what  particular  orders  are  final  ones,  2134. 

effect  of  statutory  provisions  regarding  such  appeals,  2136,  2140. 

when  receiver  may  appeal  from  administrative  order,  2139. 

whether  appeal  from  order  appointing  successor,  2141. 

necessity  for  receiver  to  obtain  leave  of  court  to  appeal,  2142. 

general  nature  of  orders  from  which  receiver  may  appeal,  2143. 

assessment  order  against  stockholder  as  final,  908. 

appealability  where  ex  parte  appointment  with  bond,  2147. 

right  to  appeal  from  order  discharging  or  removing  receiver  or  refus- 
ing to  do  so,  2146. 

right  to  appeal  from  matters  respecting  leave  to  sue,  2148. 

right  to  appeal  from  general  administrative  orders,  2149. 

right  to  appeal  from  order  issuing  receiver's  certificates,  2153. 

right  to  appeal  from  orders  respecting  sales  of  receivership  prop- 
erty, 2154. 

right  to  appeal  from  orders  allowing  compensation  of  receiver  or 
his  attorney,  1729,  2155. 

right  to  appeal  from  orders  respecting  accounts  of  receiver,  2156. 

what  orders  affect  substantial  rights  of  receiver,  2150,  2155. 

orders  requiring  the  receiver  to  deliver  property  to  some  other  person 
or  official,  2150. 

appealability  of  orders  respecting  claims,  2152. 

appealability  of  order  regarding  claim  against  prior  receiver,  2152. 

order  requiring  retention  of  fund  pending  suit,  2153. 

orders  for  payment  of  dividends  or  fixing  priorities,  2157. 

proceedings  transferring  cause  to  appellate  court  and  effect  thereof. 
parties  to  the  appeal,  2158. 
when  receiver  a  necessary  party,  2159. 
who  are  parties  requiring  service,  2160. 
who  are  the  formal  parties  to  appeal  bond,  2161. 
court  to  which  appeal  should  be  taken,  2159. 
requirements  of  and  service  of  notice  of  appeal,  2160. 
appeal  and  supersedeas  bonds,  2161. 

regulation  of  stay  or  supersedeas  bonds  by  statute,  2162. 
effect  of  appellate  decision  sustaining  appointment  where  stay  bond 
given,  2163. 
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APPEALS    IN   RECEIVERSHIP    MATTERS    AXD    THEIR    EFFECT-^ 

(Continued), 
compelling  staj'  bond  by  mandamus,  2164. 
general  effec^t  of  stay  bonds,  2164. 

appellate  decisions  as  res  judicata  in  suit  on  bond,  2164. 
record  on  appeal,  2165. 
general  requirements  of  the  record,  2165. 
effect  of  incomplete  record,  2166. 

presentation  of  grounds  of  review. 

necessity  for  objection  or  exception  in  lower  court,  2167. 
form  and  extent  of  objections  or  exceptions,  2167. 
assignments  of  error  in  appellate  court,  2168. 
form  and  substance  of  assignment  of  error,  2168. 

scope  of  review  and  determination. 

reviewability  as   dependent   upon   nature  of  appeal   or   condition   of 

record,  2169. 
effect  of  estoppels  and  harmless  error  on  review,  2171. 
scope  of  the  review  determined  from  record,  2170. 
presumptions  as  determined  by  record,  2173. 

departure  from  legal  principles  allows  review  without  abuse  of  dis- 
cretion, 2175. 
what  orders  deemed  discretionary,  2177,  2178. 
what  principles  applicable  as  to  abuse  of  discretion,  2177. 
review  of  discretionary  orders,  2174. 
rehearing  by  appellate  court,  2179. 
no  change  of  position  allowable  on  rehearing,  2179. 
appellate  decision  as  law  of  the  case,  2179. 
effect  of  change  of  statute  law  pending  appeal,  2180. 
effect  of  reversal  of  judgment,  55 
effect  of  decision  of  appellate  court,  2179. 

supreme    court    exercising    original    jurisdiction    under    special    stat- 
ute, 1247. 
appointment  of  receiver  by  appellate  court  pen.ling  appeal,  516,  2180. 
appointment  on  behalf  of  mortgagee  pending  appeal,  584. 
effect  of  appeal  on  action  by  court  below,  2181. 
appointment  of  receiver  by  lower  court  pending  appeal,  2184. 
review  hy  means  of  extraordinary  tvrits. 
extent  of  review  on  certiorari,  2186. 
extent  of  review  on  mandamus,  2187. 
purpose  and  proper  use  of  writ  of  prohibition,  2187, 
use  of  writ  to  determine  conflict  between  courts,  2187. 
on  whom  the  writ  operates,  2188. 
conditions  to  be  shown  before  writ  will  issue,  2188, 

APPELLATE  COURT. 

appointment  of  receiver  by  appellate  court  pending  appeal,  2180. 
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APPOINTMENT  OF  RECEIVER. 

applieabilitj'  of  general  rules  of  equity  in  making  appointment,  24. 
receiver  not  appointed  where  less  drastic  protection  available,  27. 
consent  or  acquiescence  in  the  appointment,  63,  335. 
receiver  may  be  appointed  at  instance  of  defendant,  508. 
right  to  appoint  receiver  without  resorting  to  a  court,  80. 
where  no  property  shown  to  exist,  49. 
where  existing  mortgages  leave  no  equity,  49. 

various  circumstances  in  which  receiver  appointed  in  lieu  of  trustee,  289. 
receivership  in  case  of  trustee  ex  officio,  300. 
receivership  over  trustees  who  are  charged  with  fraud,  301. 
receivership  over  trustee  of  person  interested  in  public  contract,  301. 
receivership  in  case  of  trustee  ex  maleficio,  298. 
appointment  of  receiver  pending  appeal.     See  Appeals. 
appointment  of  a  receiver  and  the  duties  thereunder,  84. 
appointment  of  receiver  by  executive  officers,  79. 
when  not  a  judicial  act,  80. 

method  used  by  the  court  in  making  the  selection,  282. 
appointment  by  ancillary  receiverships,  1033. 
the  general  rule  as  to  who  will  be  appointed,  270. 

person  charged  with  improper  acts  in  connection  with  the  property,  276. 
who  will  be  appointed  corporation  receiver,  858. 

who  will  be  selected  as   the   receiver  and   qualifications   he   should  pos- 
sess, 858. 
eligibility  of  parties,  owners,  and  other  interested  persons,  274. 
creditor  of  the  estate,  275. 

whether  candidate  for  receiver  may  be  a  non-resident,  281,  509. 
eligibility  of  corporation  to  act  as  receiver,  281. 
eligibility  of  court  or  other  officials,  279. 

eligibility  of  attorneys,  trustees,  and  the  like,  277,  278,  279.    " 
effect  of  relationship  to  judge  or  parties,  280. 
effect  of  litigants  agreeing  upon  persons  selected,  283. 
of  several  persons  to  act,  286. 
partners  In  partnership  dissolution,  275. 
eligibility  to  be  appointed  in  case  of  partnership,  445. 
who  is  eligible  for  appointment  of  estate  of  infant,  355. 
who  will  be  selected  as  receiver  of  public  utility,  1030. 
who  will  be  appointed  receiver  over  insurance  company,  1473. 
who  will  be  appointed  over  bank,  1292. 
who  selected  in  mortgage  foreclosures,  592. 
■who  selected  in  case  of  chattel  mortgage  foreclosure,  628. 
appointment  of  receiver  as  constituting  an  act  of  bankruptcy,  232. 
effect  of  order  as  res  judicata,  178. 
order  of  as  protection  of  receiver,  214. 
appointment  constitutes  no  determination  of  the  suit,  84. 
question  of,  can  not  he  raised  collaterally,  285. 
objections  to,  must  be  timely,  285. 
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ARM  OF  COURT. 

receiver  as,  84. 


ASSESSMENT   OF   STOCKHOLDERS   or  members.     See   Corporations, 
Banks,  and  Insurance  Companies. 

ASSESSMENT  WORK  ON  MINES. 

limiting  purposes  of  the  receivership  to  assessment,  collection  of  royalty, 

and  the  like,  1538. 
See,  also.  Mining  and  Oil  Properties. 

ASSESSMENTS  FOR  STREET  IMPROVEMENTS, 
no  receiver  to  collect,  632. 

ASSIGNABILITY. 

of  receiver's  certificates,  1642. 

ASSIGNEE  FOR  BENEFIT  OF  CREDITORS. 

receiver  in  lieu  of,  301. 

ASSIGNMENT. 

sale  or  assignment  of  interest  of  one  partner,  423. 
where  both  partners  have  assigned  their  interests,  425. 
acceptance  of  assignment  by  remaining  partners  and  assumption  of  lia- 
bility, 426. 
on  attacking  assignments  and  conveyances  by  the  partnership,  442. 

ASSIGNMENT  BY  PARTNERSHIP, 
as  ground  for  receiver,  425,  442. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

effect  of  in  creditor's  suits,  657,  667. 

ASSOCIATIONS. 

receiverships  over,  1566,  1567.     See.  also,  Insurance  Companies. 

ASSUMPTION  OF  OFFICE  OF  RECEIYER. 

liability  of  persons  improperly  assuming  to  act  as  receiver,  214. 

AUXILI.^RY  RECEIVER. 

defined,  15. 

ATTACHMENTS. 

relation  of  the  receiver  to  garnishments,  attachments,  and  other  liens,  99. 
effect  of  on  subsequent  receivership,  642. 

ATTORNEY. 

selection  of  attorney  for  receiver,  1760. 

necessity  of  authorization  of  court  to  employ  an  attorney,  1760. 

right   of   attorney   acting   in    official    capacity    to   be   paid    fees   out   of 

estate,  1764. 
whether  a  receiver  who  is  a  lawyer  may  be  compensated  for  his  legal 

services,  1763. 
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ATTORNEY— (Continued). 

rule    of    attorney's   lien    on    judgment    not   applicable   to   attorney    for 

receiver,  1767. 
fees  of  attorney.     See  Fees  and  Expenses. 

BAIL  MONEY. 

as  subject  of  receivership,  1561, 

BANKS  AND  BANKING  MATTERS, 
•matters  relating  to  the  appointment. 

general  nature  and  effect  of  receiverships  of  banking  institutions,  1231. 
public  character  of  such  institutions  as  affecting  receiverships,  1231. 
what  receiverships  do  not  affect  the  corporate  entity,  1235. 
effect  of  appointment  of  a  general  receiver,  1235. 

general  extent  of  powers  of  equity  courts  over  such  institutio7is. 

powers  of  equity  courts  over  banking  institutions,  1236. 

nature  and  effect  of  special  statutory  regulations,  1242. 

general  character  of  statutes  relating  to  banks,  1242, 

statutory  receivers  of  non-judicial  character,  1243, 

status  of  bank  superintendents  and  the  like,  1244. 

dissolution  proceedings  under  bank  statutes,  1247. 

proceedings  initiated  by  attorney-general,  1247,  1248. 

effect  where  neither  stockholders  nor  creditors  complain  of  banking 
methods,  1248,  1374. 

superintendent  of  banks  as  similar  to  comptroller  of  currency,  1249. 

what  showing  of  insolvent  condition  necessary,  1250. 

trustees  or  liquidators  with  powers  similar  to  receivers,  1250. 

necessity  for  statutory  facts  to  be  shown  by  legal  evidence,  1251. 

bond  by  bank  in  lieu  of  receivership,  1251. 

effect  of  changes  in  banking  law  pending  proceedings,  1251. 

impairment  of  capital  and  insolvency  under  statutory  provisions,  1252. 

whether  regulatory  banking  act  excludes  application  of  general  corpo- 
ration laws,  1254. 

application  for  receiver  by  bank  itself  under  general  statutes  not 
allowed,  1261. 

necessity  for  procedure  under  statute  to  comply  strictly  with  pro- 
visions, 1262. 

effect  of  dissolutions  proceedings  in  state  court  upon  prior  equity 
receivership  in  federal  court,   1264. 

reopening  of  bank  under  temporary  receiver  appointed  at  instance 
of  bank  superintendent,  1274. 

receivership  over  private  hanls. 

status  of  the  bank  in  connection  with  other  assets  of  private  banker, 
1275. 

receiverships  over  national  banls. 

nature  of  receiverships  of  national  banks,  1285. 
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BANKS  AND  BANKING  MATTERS— (Continued). 
general  causes  for  appointment  of  receiver. 
usual  grounds  for  receivership,  1289. 

insolvency  as  a  most  frequent  ground  for  receivership,  1289. 
what  constitutes  a  condition  of  insolvency,  1289. 

appointment  and  removal. 

who  will  be  appointed,  1292. 

right  to  remove  the  receiver,  1293. 

powers  and  duties  of  the  receiver,  1294. 

reducing  assets  to  possession. 

nature  of  title  to  bank  assets  acquired  by  receiver,  1294. 

general  duties  of  the  receiver  and  effect  of  his  appointment,  1295, 

receivership  as  suspending  banking  operations,  1296. 

not  suspending  or  revoking  charter,  1296. 

effect  of  receivership  on  assets  in  foreign  state,  1296. 

duty  to  allow  prosecuting  officials  to  examine  books,  1297. 

general  powers  of  receivers  of  national  banks,  1298. 

right  of  receiver  of  national  bank  to  collect  assets,  1300. 

right  of  national  bank  receivers  to  be  sued  in  federal  courts,  when, 

1301. 
embezzlements  by  receivers  of  national  banks,  1304. 
litigation  by  receivers  to  collect  assets,  1305. 

right  of  receiver  in  respect  to  pledges  and  collateral  agreements,  1308. 
right  of  receiver  to  recover  on  notes  given  or  held  for  purposes  of 

deceiving  bank  examiners,  1309. 
whether  leave  of  court  necessary  to  sue  receiver  appointed  by  bank 

commissioner  or  like  official,  1311. 
status  of  receiver  appointed  by  bank  commissioner,  1312. 
suit  by  receiver  to  recover  treble  damages  under  anti-trust  law,  1313. 

relation  of  receiver  to  trust  funds  and  property  of  the  bank. 
duty  of  receiver  respecting  trust  funds  of  bank,  1314. 
difficulty  of  tracing  trust  funds,  1315. 
recovery  of  trust  fund  to  extent  traceable,  1319. 
rights  arising  out  of  issuance  of  drafts,  1320. 
collections  made  prior  to  receivership,  1321. 

status  of  bonds  deposited  by  national  bank  under  statute  on  organi- 
zation, 1328. 

relation  of  receiver  to  deposits. 

general  relation  to  deposits  of  the  bank,  1328. 
statutory  preference  of  deposits,  1329. 
status  of  deposits  generally,  1329. 
deposits  made  while  bank  insolvent,  1330. 
special  and  fiduciary  deposits,  1332. 
deposits  of  trust  fun.ls,  1333,  1335. 
deposits  secured  by  the  bank,  1335. 
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BANKS  AND  BANKING  MATTERS— (Continued). 

deposits  of  receivership  estate,  1335. 

status  of  deposits  by  public  officials  or  governmental  bodies,  1336. 
I  priority  of  deposits  of  state  or  public  officials,  1339. 

status  of  deposits  by  official  without  authority,  1347. 

enforcement  of  liabilities  of  directors  for  neglipenee  and  the  like. 

right  of  receiver  to  sue  directors  of  bank  for  negligence,  1347. 

when  depositors  may  sue  directors  for  negligence,   1348. 

compromising  suits  against  bank  directors  or  stockholders,  1349,  1351. 

right  to  sue  directors  for  wrongful  diversions  of  bank's  property,  1351. 

extent  of  care  required  of  directors,  1354. 

what  must  be  shown  to  recover  illegal  dividends  from  directors,  1354. 

care  required  of  directors  to  prevent  defalcations,  1354. 

recovery  for  losses  through  wrongful  acts  of  officers,  1360,  1362. 

application  of  statutes  of  limitations  to  such  actions,  1361. 

liability  of  national  bank  director  under  either  common  law  or  statu- 
tory provisions,  1367. 

separate  liability  of  each  director  of  national  bank,  1373. 

right  of  contribution  of  one  director  from  another,  1373. 

survivor  of  right  of  action  against  directors,  1373. 

jurisdiction  of  action  against  national  bank  director,   1374. 

appointment  of  receiver  of  national  bank  after  payment  of  its  credi- 
tors, 1374. 

enforcement  of  liahilities  of  stoclcholders. 

recovery  of  illegal  preferences  and  dividends,  1375. 

recovery  of  liabilities  of  stockholders  for  unpaid  stock,  1377. 

recovery  of  preferences  and  dividends  not  recoverable  by  bank  it- 
self, 1377. 

effect  of  invalidity  of  stock  issued,  1378. 

distinction  between  mere  informalities  and  void  character  of  stock, 
1378. 

right  of  stockholder  to  rescind  contract  of  subscriptions,  1381. 

rescinding  purchase  of  stock  on  account  of  insolvent  condition  at 
purchase,  1381. 

recovery  of  statutory  liabilities  from  stockholders,  1385. 

conditions  precedent  to  stockholders'  liability  suit,  1389. 

when  suit  on  stockholders'  liability  should  be  instituted,  1393. 

-whether  all  stockholders  suable  in  one  action,  1394. 

form,  character,  and  general  nature  of  the  suit,  1394. 

binding  character  of  order  to  sue,  on  stockholders,  1392. 

when  separate  trial  allowable,  1394. 

whether  suit  limited  to  record  owners,  1395. 

imposition  of  liability  by  unauthorized  purchase  of  stock,  1395. 

effect  of  purchaser  being  an  unadjudicated  insane  person,  1395. 

duty  of  receiver  to  promptly  enforce  stockholders'  liability,  1396. 

liability  of  life  tenant  of  stock,  1396. 
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shifting  of  burden  of  showing  non-liability,   1396. 

binding  nature  of  ordinary  estoppels,  1396. 

right  of  stockholder  attack  receiver's  account,  1396. 

compromise  of  stockholders'  suits,  1396,  1408. 

application  of  statutes  of  limitations,  1396,  1408. 

■defenses  available  by  stockholder,  1395. 

right  of  stockholder  of  mutual  savings  bank  to  set  off  deposit,  1675. 

purchase  of  stock  at  above  par  constitutes  no  payment  on  stock- 
holders' liability,  1397. 

enforcement  of  statutory  liabilities  of  stockholders  in  national  banks, 
1397. 

right  of  comptroller  to  fix  assessment,   1434. 

necessity  to  levy  assessments  against  national  bank  stockholders,  1399. 

■whether  representative  capacity  holders  of  stock  liable  as  stock- 
holder, 1401. 

effect  of  unregistered  transfers  of  stock,  1403. 

effect  of  no  certificate  for  stock,  1405. 

dummy  holders  of  stock,  1405. 

effect  of  fraudulent  representations  on  sale  of  stock,  1406. 

interest  receivable  against  stockholder,  1407. 

suits  may  be  brought  at  law  or  in  equity,  1407. 

suits  against  stockholders  for  illegal  preferences  and  dividends,  1408 

illegal  dividends  may  be  recovered  in  equity,  1411. 

■payment  of  claims  and  allowance  of  priorities. 

presentation,  allowance,  and  payment  of  claims,  1412. 

allowance  of  priorities,  1413. 

allowance  of  interest  upon  claims  in   favor  or  against  receivership, 

1414. 
duty  of  receiver  to  collect  and  distribute  assets,  1412. 
rights  of  creditors  paramouTit  to  stockholders,  1412. 
time  for  filing  claims,  1412. 
selling  collateral  does  not  cancel  debt,  1413. 
objections  to  receiver's  account,  1413. 
right  of  creditors  to  resort  to  lien  fund,  1413. 
whether  creditors  parties  to  suit  to  establish  preference,  1414. 
acceptance  of  dividend  no  waiver  of  claim  for  preference,  1414. 
taxation  of  banks.     See  Taxation. 

whether  attorneys'  fees  stipulated  in  a  note  are  recoverable  against 
receiver,  1417. 

■application  of  the  right  of  set-off. 

right  of  depositor  in  mutual  savings  banks  to  set-off  against  loan,  1675. 

right  of  set-off  in  bank  receiverships,  1420. 

right  of  borrower  to  set-off  for  check  or  deposits,  1676. 

right  of  set-off  by  borrower  who  is  also  a  depositor,  1423. 

jight  of  set-off  by  endorser  who  is  a  depositor,  1425. 
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right  of  set-off  by  stockholders,  1430. 

right  of  person   holding  claim  in   representative   capacity   to   set-off 
against  personal  liability,  1676. 

right  of  receiver  to  sue  outside  of  jurisdiction^ 
general  discussion  of  the  subject,  1432. 
right  of  court  to  protect  local  creditors,  1434. 
right  to  sue  extra-territorially  where  receiver  has  title,  1433, 
effect  where  receiver  not  entitled  to  sue  at  home,  1434,  1435. 
effect    of   appointment    in    foreign   jurisdiction   as    regards    title   of 
receiver,  1436. 

BANK  SUPERINTENDENT. 

status  regarding  receiverships.     See  Banks. 

BANKRUPTCY  PROCEEDINGS. 

termination  of  receivership  by  federal  bankruptcy  proceedings,  2129. 
receivership  proceedings  as  an  act  of  bankruptcy,  2131. 
appointment  of  receiver  as  constituting  an  act  of,  232. 

BAR  TO  RELIEF  BY  RECEIVERSHIP. 
•     what  constitutes,  61. 

BEFORE  MATURITY. 

appointment  before  maturity  of  the  debt,  589. 

BELOW  PAR. 

right  to  sell  certificates  below  par  value,  1641. 

beneficial  and  fraternal  societies.     See  Insurance  Companies.    . 

BENEFICIAL    SOCIETIES    ANT)    ASSOCIATIONS.     See   under    Insuk- 
ANCE  Companies. 
receiver  over  unincorporated,  1567. 

BENEFICIARIES. 

right  of  trustee  to  bind  his  beneficiaries  by  his  acts,  314. 

BENEFICIARY. 

under  trust  deed,  extent  to  which  bound  by  acts  of  trustee  in  receiver- 
ship, 314. 

BILLS  IN  EQUITY.     See  Creditor's  Suits. 

BILLS  OF  DISCOVERY.     See  Creditor's  Suits, 

BINDING  FORCE. 

of  contracts  of  one  receiver  on  his  successor,  172. 

BLUE  SKY  COMMISSIONER. 

necessity    to    obtain    permission    of    to    issue    securities    on    reorganiza- 
tions, 1846,  1850. 
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BOARDS. 

receivers  of  boards  or  quasi  public  corporations,  1572. 
receivership  regarding  state  dental  board,  1572. 
irrigation  districts,  1572. 

BOND  IN  LIEU  OF  RECEIVERSHIP. 

appointment  refused  on  defendant  offering.  .5.5,  82. 

effect  of  defendant  offering  to  furnish  security  to  protect  plaintiff.  82. 

effect  where  co-tenant  in  possession  is  solvent  and  offers  indemnifica- 
tion, 485,  495. 

receiver  in  lieu  of  executor  conditioned  on  failure  of  executor  to  file 
security  bond,  333. 

furnishing  of  statutory  bond  in  ejectment  as  preventing  appointment 
of  receiver,  506. 

effect  of  persons  in  possession  furnishing  indemnity  bond  in  lieu  of 
receivership,   1519. 

unaccepted  offer  of,  no  defense  against  liability  of  fund  for  fees,  1723. 

defendant  partner  furnishing  bond  in  lieu  of  a  receiver,  377. 

in  chattel  mortgage  foreclosure,  631. 

in  case  of  a  corporation,   705. 

in  case  of  bank,   1251. 

in  case  of  mines,  1499. 

release  of  receivership  property  by  bond  furnished  by  defendant.  2121. 

receiver  in  lieu  of  executor  conditioned  on  failure  of  executor  to  file 
security  bond,   333. 

BONDHOLDERS. 

extent  to  which  bound  by  trustee  of  mortgage  in  receivership,  314. 
right  to  foreclose  deed  of  trust,  602. 

BONDS  IN  RECEIVERSHIP  CASES. 

necessity  for  furnishing  of  bonds  on  appointment  of  receiver,  141,  453, 
2060. 

formal  matters  relating  to  the  execution  and  filing  of  the  bond,  2063. 

liability  on  plaintiffs'  bond  preliminary  to  appointment,  2066. 

to  be  furnished  on  ex  parte  appointment,  1975. 

general  liability  on  receiver's  bonds,  2071. 

general  effect  of  statutes  requiring  bonds,  2060. 

necessity  for  strict  compliance  with  statute,  2061. 

relation  back  to  appointment  of  bond  when  filed,  2062. 

protection  of  receiver  acting  before  bond  filed,  2062. 

condition  of  bond  when  receiver  a  non-resident,  2063. 

nunc  pro  tunc  approval  of  bond,  2064. 

correcting  original  bond  by  a  new  one,  2064. 

how  far  defect  or  irregularities  in  bond  affect  creditors,  2065. 

bond  effectual  as  common  law  instrument,  2066. 

purpose  of  bond  preliminary  to  appointment,  2066. 

how  surety  on  bond  may  be  discharged,  2070. 
II  Rec— 140 
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BONDS  IN  RECEIVERSHIP  CASES— (Continued), 
releasing  bond  and  accepting  smaller  bond,  2071. 
duration  of  liability  on  receiver 's  bond,  2070. 

duration  of  bond  not  affected  by  periodical  payments  of  premiums,  2071. 
additional  bond  required  on  extension  of  receivership,   2071. 
phases  of  receiver 's  duties  covered  by  general  form  of  bond,  2071. 
manner   of   enforcing   receiver's   bonds,    2075. 
effect  of  annulment  of  appointment  on  bond,  2074. 
effect  of  new  bond   being   furnished  annually,   2074. 
liability   of   surety    respecting    property    not   covered   by   receivership 

but  in  possession  of  receiver,  2075. 
failure  of  receiver  to  take  statutory  oath  on  bond,  2075. 
conditions  precedent  to  recovery  on  bond,  2076,  2079,  2080. 
bonds   other  than  strictly  receiver 's  bonds,   2077. 
binding  force  of  orders  in  receivership  upon  surety,  2077,  2078. 
whether  summary  action  may  be  had  against  sureties,  2079. 
status  of  surety  who  is  also  a  creditor,  2080. 
when  creditor  may  sue  on  the  bond  of  a  prior  receiver,  2080. 
circumstances  creating  liability  on  bond,  2080,  2081. 
effect  of  death  of  receiver  before  accounting,  2083. 
effect  of  informalities  in  lieu  bond,  2083. 
application  of  statutes  of  limitation,  2080. 
right  of  surety  on  receiver's  bond  to  protect  himself,  2080. 
personal  liability  of  receiver,  2081. 

liability  upon  bond  given  in  lieu  of  appointment  of  receiver,  2083. 
bond  of  receiver  in  supplementary  proceedings,  685. 
appeal  and  supersedeas  bonds,   2161.     See   Appeals. 

BOOKS,  PAPERS  AND  DOCUMENTS. 

of  receivership  are  of  quasi-public  character,  199. 

duty  of  receiver  of  bank  to  allow  prosecuting  officers  to  examine  books, 
1297. 

BORROWING  AND   NON-BORROWING  MEMBERS, 
of  building  and  loan  associations  and  their  rights,  1483. 

BORROWING  MONEY. 

right  of  receiver  in  regard,  202. 

effect  where  receiver  does  so  without  authority,  204. 

right  of  receiver  to  renew  an  authorized  loan,  204. 

BREACH  OF  COVENANTS, 
of  lease,  538. 

BREACH  OF  DUTIES, 
in  partnership,  395. 

BUILDING  AND  LOAN  ASSOCIATIONS.     See  Insurance  Companies. 

BULK  SALES. 

receivership  in  respect  to,  686. 
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BUSINESS. 

conducting  the  receivership  as  a  going  business,  257. 

See,  also,  under  Corporations,  Public  Utilities  and  specific  topics. 

BUSINESS  TRANSACTIONS. 

general  attitude  of  receivership  toward  large  financial  transactions  made 
in  course  of  business,  1048. 

CANDIDATE  FOR  RECEIVER. 

whether  may  be  a  non-resident,  281. 

eligibility  for  appointment.     See  under  Appointment  of  Receiver. 

CARE  AND  DILIGENCE. 

to  be  exercised  by  receiver,  197,  199. 

CARRIER. 

receiver  operating  railroad  as,  1104.     See  Public  Utilities. 

CASES  IN  GENERAL. 

in  which  a  receiver  is  appointed,  23. 

CAUTION  AND  DISCRETION. 

to  be  exercised  by  courts  in  making  appointment,  32,  48. 

CAVEAT  EMPTOR. 

application  of  the  doctrine  of  caveat  emptor  and  nature  of  title  passing 

to  receivership  sales,  1620,  1644. 
whether  certificate  buyer  bound  to  inquire  into  application  of  proceeds, 

1642. 

CERTIFICATES. 

of  receivership  upon  death  of  debtor,  337. 

issuance  of  receiver's  certificates.     See  Receiver's  Certificates. 

CERTIORARI,  WRIT  OF. 

use  of  for  review  purposes.     See  under  Appeals. 

CESSATION. 

of  corporate  business  or  failure  to  maintain  active  oflScera,  716. 

CHANCERY  COURT, 
power  to  appoint,  18. 

CHANCERY  PRACTICE, 
how  determined,  21. 

CHARACTER  OF  TITLE. 

to  be  shown  by  plaintiff,  37. 
CHATTEL  MORTGAGES.     See  under  Mortgages. 
CHURCHES. 

receivership  of  clubs  and  churches,  1566. 
CIRCUMSTANCES. 

and  grounds  in  which  a  receiver  is  appointed,  22. 

circumstances  in  which  receiver  appointed  in  lieu  of  trustee,  289. 
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CIVIL  AND  CRIMINAL  CONTEMPT. 

distinguished,   2087. 

CIVIL  LAWS. 

amenability  of   receivers  to   the   remedial   laws   of   civil   or  penal   char- 
acter, 1117. 

CLAIM  OF  THIRD  PERSON. 

receivership  where  the  administration  is  of  property  claimed  by,  337. 

claims  of  individual  ownership  and  exclusion  as  ground,  411. 

rights  of  receiver  respecting  property  in  possession  of  claimants,  223. 

CLAIMS  AND  AOfOCNTING  IN  RECEIVERSHIP. 

claims  relating  to  railroads  and  public  utilities.     See  Public  Utilities. 

presentation  and  allowance  of  claims. 

general  duties  of  receiver  regarding  claims  and  accounting,  1654. 

general  statement  of  the  rules  governing  disposition  of  claims,  1655. 

necessity  for  judgment  to  be  presented  to  receivership  court,  1655. 

determining  claims  by  indepoidcnt  suits,  1655. 

necessity  to  present  claims  allowed  by  appellate  court,  1656. 

presentation  of  claims  in  ancillary  receivership,  1656. 

---.^allowance  and  rank  of  claims  determined  by  domiciliary  court,  1656. 

reference  to  master  or  auditor,  1657. 

redistribution  of  funds  not  called  for,  1658. 

presenting  claim  by  way  of  counter-claim,  1659.  v 

presentation  of  claims  in  receivership,   1659. 

what  constitutes  provable  claims,  1660. 

necessity  for  legal  claimant,  1660. 

lien  claimants  do  not  lose  liens  by  non-presentation  of  claims,  1660. 

who  may  object  to  allowance  of  claims,  1660. 

against  receiver  based  on  his  conduct,  when  limitations  run,  2109. 

effect  of  statute  of  limitations,  2051,  2052. 

time  for  fixing  and  establishing  claims,  1660.  "^ 

necessity  for  creditors  to  present  claims,  1661.  ■     ' 

claims  not  presented  not  discharged  as  to  debtor,  1661. 

time  for  presentation  of  claims  arising  prior  to  the  receivership,  1661. 

extending  time  within  which  to  present  claims,  1662. 

effect  of  independent  suit  on  filing  of  claims,  1662. 

time  for  presentation  of  claims  arising  during  the  receivership,  1665. 

allowance  of  set-offs,  1666.  ^ 

claims  against  receivership,  clerk  of  receiver  not  to  buy,  214. 

principles  governing  set-offs  in  receiverships,  1667,  1677. 

priority  of  claims  against  receiver  over  other  claims,  1672. 

set-offs  against  debts  to  the  receiver,  1672. 

set-offs  for  breach  of  executory  contracts,  1673. 

right  of  stockholder  to  set-off  his  stock  liability,  1674. 

set-offs  as  against  receiver  of  corporation,  841. 

right  of  set-off  on  part  of  stockholders  in  mutual  organizations,  1675. 
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CLAIMS  AND  ACCOUNTING  IN  RECEIVERSHIP— (Continued). 

person  holding  claim  in  a  representative  capacitj'  to  set-off,  1676. 

right  of  local  creditor  to  set-off  against  foreign  receiver,  1676. 

set-offs  in  bank  cases.     See  under  B.'^nks. 

setting  off  counter-claims  in  suit  by  receiver,  1677. 

effect  where  counter-claims  exceed  claim  sued  on,  1677, 

receiver's  plea  of  set-off,  1678. 

allowance  of  interest  in  general,  1678. 

Interest  on  preferred  claims  from  general  funds,  1680. 

interest  on  claims  against  the  receiver,  1681. 

whether  acceptance  of  part  of  principal  waives  interest,  1681, 

Distribution  of  receivership  assets. 

general  statement  of  the  matter,  1681. 

orders  for  distribution  subject  to  modification,  1682. 

order  for  distribution  given  on  affidavits,  1682. 

partial  distribution  before  final  determination,  1682. 

necessity  for  existence  of  funds  to  distribute,  1683. 

necessity  for  notice  to  creditors  of  final  order  for  distribution,  1683. 

effect  of  conditional  discharge  of  receiver,  1683. 

necessity  for  order  to  turn  over  to  creditor  specific  funds  or 
assets,  1684. 

consent  of  receiver  not  so  essential  to  settlement  of  claim,  1684. 

classifying  claims  duty  of  receivership  court,  1684. 

vested  rights  of  creditors,  1685. 

effect  where  creditor  hold  collateral,  on  partial  payments  to 
him,  1686. 

liability  upon  consequent  contracts,  1687. 

continuing  liability  of  corporation  after  its  receivership,  1688. 

distinction  between  equity  and  bankruptcy  rules  of  distribution,  1690. 

allowance  of  compdnsation  for  use  of  personal  property  which  cred- 
itor holds  lien  on,  1691. 

claims  against  the  receiver,  1691. 

expenses  of  operating  business,  1693. 

tort  claims  as  expenses  of  operation,  1693. 

fees  of  receiver  and  his  attorney,  1694. 

when  fees  postponed  to  other  operation  claims,  1694. 

creditors  of  receiver  charged  with  notice  of  his  powers,  1694. 

in  absence  of  fraud  receiver  not  i)orsonaIly  liable,  1694. 

who  are  general  creditors,  1695. 

how  preferences  generally  established,   1697. 

consideration  of  equitable  considerations  respecting  employees,  1697. 

when  payment  of  dividends  to  unsecured  creditors  to  exclusion  of 
lien  creditors,  1698. 

circumstances  where  funds  obtained  through  litigation  may  be  dis- 
tributed to  aiders  of  litigation  fund,  1700. 

waiver  of  right  to  participate  in  special  fund,  1700. 
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CLAIMS  AND  ACCOUNTING  IN  EECEIVERSHIP— (Continued). 

claims  arising  during  creditors  control  as  preferential,  1700. 

rights  of  creditors  who  advance  money  to  compromise  claim,  1701. 

right  of  creditor  to  follow  misappropriated  funds  into  hands  of 
receiver,  1701. 

rights  of  general  creditors,   1695. 

rights  of  creditors  to  participate  in  general  funds,  1698. 

rank  of  stockholders  in  distribution  of  corporate  property,  1701. 

stockholders  and  officers  of  corporation  participating  as  credi- 
tors, 1702. 

right  of  orignal  owner  to  create  lien  on  residue  after  payment  of 
receivership  claims,  1705. 

oi'der  regarding  allowance  of  claims  as  final  order,  2135. 

CLASS  OF  CASES. 

in  which  a  receiver  is  appointed,  23. 

CLUBS,  CHURCHES,  AND  UNINCORPORATED  BODIES. 
receiverships  for,   1566. 

CODE  PROVISIONS. 

necessity  to  resort  to  in  each  state,  21. 

effect  of  statutory  provisions  on  the  subject,  67. 

COLLATERAL  ATTACK. 

in  contempt  proceedings  on  orders  made  in  receivership  cases,  2100. 

COLLATERAL   SECURITY. 

securing   receivers'   certificates  by  deeds   of   trust  or  collateral  securi- 
ties, 1625. 

COLLUSION. 

in  connection  with  consent  to  receivership,  64. 

COLLUSIVE  AGREEMENT. 

whether  plaintiff  can  agree  to  withhold   filing  of  receivership  suit  for 
a  consideration,  1963. 

COMMISSIONER. 

appointed  to  hear  garnishments  in  large  receiverships,  2056. 

COMMON  CARRIER. 

receiver  operating  railroad  as,  1104,  1119. 
for  matters  in  general.     See  Public  Utilities. 

COMPENSATION  OF   RECEIVER   AND   ATTORNEY.     See   Fees   and 
Expenses. 
of   receiver   of   rents  and   profits   in   foreclosure   where  appointment   is 
void,  586n, 

COMPLAINT. 

nature  and  contents  of  complaint  or  bill  in  receivership  action,  1956. 

See,  generally,  Procedure. 
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COMPEOMISES  AND  SETTLEMENTS, 
power  of  receivers  to  niake,  229. 

COMPTEOLLER  OF  CUEEENCY. 

appointment  by,  not  judicial  act,  80. 

CONDITIONAL.  APPOINTMENT. 

court  may  impose  conditions  on  appointment,  2121. 

CONDITIONAL  SALES. 

receiver  take  subject  to  conditions,  167. 

receivership  on  behalf  of  vendor,  645. 

of  personal  property,  receiverships  in  cases  of,  534,  535. 

sales,  consignments,  and  purchases  with  knowledge  of  insolvency,  164. 

CONDITIONS. 

right  to  impose  conditions  on  appointment,  2121. 

CONDUCTING   THE   EECEIVEESHIP. 

as  a  going  business.     See  Going  Business. 

CONFLICT  OF  COUETS.     See  under  Courts. 

CONFLICTS  OF  JUEISDICTION. 

between  state  and  federal  courts.     See  Courts. 

CONSENT. 

right  of  defendant  to  consent  to  appointment,  63,  1014. 

CONSENT  OF  PAETIES. 

does  not  waive  failure  to  state  cause  of  action,  63. 
consent  or  acquiescence  in  the  appointment,  335,   692. 

CONSTITUTIONALITY  OF  STATUTES. 

federal  court  will  assume  constitutionality  of  state  statute  regarding 
insurance  societies,  1459. 

CONTEMPT  OF  COUET. 

interference  with  possession  of  receiver,  2085. 

duty  of  court  to  protect  possession  of  receiver,  2086. 

civil  and   criminal  contempt  distinguished,   2087. 

criminal  contempt  in  receivership  cases,  2089. 

contemptuous  conduct  toward  property  outside  of  jurisdiction,  2091. 

contempt  by  persons  not  parties.  2092, 

ignorance  or  lack  of  intention  as  defense,  2092. 

prosecution  by  successor  of  receiver  when  act  committed,  2092. 

sufficiency  of  actual  notice,  2092. 

various  acts  constituting  contempt,  2092,  2093. 

contempt  proceedings  no  substitute  to  try  title,  2093. 

waiver  of  contempt  in  suing  without  leave,  2094. 

civil  contempt  in  receivership  cases,  2094. 

how  civil  contempt  proceedings   commenced,   2094. 

necessity  for  civil  contempt  to  be  willful,  2094. 
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punishment  of  civil  contempt,  2095. 

defenses  to  civil  contempt  proceedings,  2096. 

perjury  as  the  basis  for  punishment  of  contempt,  2096. 

contempt  on  part  of  the  receiver,  2098. 

how  receiver  may  become  in  contempt,  2099. 

interference  with  patent  rights  of  receiver  as,  1545. 

receiver  in  contempt  for  refusing  to  obey  appellate  court,  1500. 

arising  from  interference  by  tax  sale,  1874. 

right  to  punish  for  as  test  of  custody  of  court,  137. 

conspiracy  among  employees  of  receiver  to  interfere,  with  operation  of 
property,  962. 

on  part  of  striking  employees  of  railroad,  1094. 

trial  judge  guilty  where  fails  to  obey  writs  of  superior  court,  1501. 

collateral  attack  in  contempt  proceedings  on  orders  made  in  receiver- 
ship cases,  2100. 

merely  erroneous  order  not  subject  to  collateral  attack,  2100. 

contempt  proceedings  may  be  instituted  on  motion  of  court  itself,  2101. 

application  of  penal  statutes  against  railroads  to  receivers  thereof,  2102. 

obstructing  possession  of  receivers,  2103. 

procedure  in  contempt  cases  arising  out  of  receiverships,  2100. 

criminal  responsibility  of  the  receiver  or  others  in  connection  with  the 
receivership,  2102. 

CONTRACT  CREDITORS. 

receiverships  at  their  instance.     See  Creditob's  SuiTS. 

CONTRACT  RECEIVER, 
who  is,  16,  80. 

CONTRACTORS  OF  PUBLIC  WORK, 
matters  involving,  1574. 

CONTRACTS. 

general  liability  of  receiver  on  his  own  contracts,  169. 

effect  of  receiver  adopting  prior  contracts,  156.^ 

general  rule  as  to  liability  of  receiver  on  contracts  of  defendant,  142. 

performance  by  receiver  of  executory  contracts,  154. 

duty  of  receiver  respecting  executory  conti-acts  of  corporations,  952. 

executory  contracts  of  the  public  utility  itself,  1070. 

what   constitutes  an  adoption  or  rejection  of  executory  contracts  of  a 

public  utility,  1071. 
liability    created    by    adoption    of    executory    contracts    of    a     public 

utility,  1073. 
liability  created  by  rejection  of  executory  contract  of  public  utility.  1074. 
status   of   the    executory   contracts   belonging   to    receivership    of   public 

utility,   1229. 
binding  force  of  contracts  of  one  receiver  on  his  successor,  172. 
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controversies  arising  out  of  marriage  settlements,  359. 
effect   of   the   appointment   of   a   receiver   on   the   policies   or   executory 
contracts  of  insurance  companies,  1478. 

CONTRACTUAL  STIPULATIONS. 

effect  of  stipulations  in  the  mortgage,  574, 

CONVEYANCES. 

receiver  appointed  to  make,  1562. 

CORPORATE  ACTION. 

control  of  court  over  pending  receivership,  1851. 

CORPORATE  TAXATION.     See  Taxation. 

CORPORATIONS. 

for  matters  relating  to  special  kinds  of  corporations  see  specific  heads, 
such  as  Public  Utilities,  Insurance  Companies,  Banks,  Mines 
and  the  like.     Matter  relating  to  taxes.     See  Taxation. 

general  rules  respecting  corporation  receivership. 

general  nature  of  receivership  of  corporations,  689. 
receiver  to  issue  stock  and  conduct  an  election  for  directors,  690. 
receiver  where  two  corporations  engaged  in  a  partnership,  691. 
supplementary     proceedings     statutes     not     applicable     to     corpora- 
tions, 691. 
receiverships  at  the  instance  of  a  corporation  or  with  its  consent,  692. 
admitting  facts  relied  on  for  receiver,  694. 
receivership  as  an  instrumentality  for  reorganization,  699. 
receivership  as  means  of  preservation  during  financial  stress,  699. 
discretion  of  court  in  making  the  appointment,  699. 
appointment  of  receiver  a  matter  of  discretion,  699,  701. 
status  of  corporation  receiver,  700. 
effect  of  laches  or  acquiescence  on  appointment,  702. 
receivership  in  case  of  violation  of  anti-trust  laws,  701. 
receivership   in  dissolution  proceedings,   702. 
insolvency  where  statute  provides   for  liquidation   703,   784. 
mere  irregularities  of  officers,  703. 
no  receivership  where  disadvantages  excessive,   702. 
no  receivership  where  other  remedies  available,  702. 
denial  of  receiver  on  condition,  705. 
mere  fear  of  unprofitable  business  not  sufficient.   705. 
bond  in  lieu  of  receiver,  705. 

inherent  jurisdiction  of  courts  of  equity  to  appoint  corporation  receivers. 
grounds  of  equity  jurisdiction,  705. 

recognition  of  equity  powers  by  statutory  provisions,  707. 
inherent     power    of    court     of     equity     to     appoint     a    corporation 
receiver,  738. 
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receivership  under  statutes  in  accordance  with  usages   of  courts  of 

equity,  708. 
statutes  as  declaratory  of  equity  rule,  708. 

.  appointment  hy  equity  courts  at  instance  of  stoclholders. 

circumstances  and  conditions  essential  to  proceeding,  709. 

necessity  for  existence  of  an  independent  cause  of  action,  711. 

general  rule  respecting  circumstances  under  which  the  appointment 
is  made,  712. 

cessation  of  corporate  business  or  failure  to  maintain  active 
officers,  716. 

inability  to  attain  the  business  purposes  of  the  corporation,  718. 

disastrous  dissensions  or  deadlock  among  officers  or  stockholders, 
720,  742. 

mismanagement  on  part  of  majority  stockholders,  723. 

mere  difference  of  opinion  as  to  best  business  methods  insuffi- 
cient, 725. 

necessity  for  mismanagement  to  be  gross,  725. 

destruction  of  the  investment  must  be  imminent,  726. 

directors  at  fault  must  be  made  parties,  727. 

acts  and  not  conclusions  must  be  set  out,  727. 

plaintiff  must  not  have  been  participant  in  the  wrongs,  727. 

insolvency  as  a  ground  for  the  appointment,  728. 

not  essential  that  corporation  be  insolvent,  728. 

general  rule  that  plaintiff  must  have  a  lien,  728. 

what  constitutes  insolvency  as  ground  for  receiver,  731,  763,  764. 

appointment  by  equity  courts  at  instance  of  creditors,  728. 

what  status  of  creditor  is  a  necessary  condition,  728. 

circumstances  necessary  to  warrant  the  appointment,  730. 

insolvency  as  a  controlling  circumstance,  731. 

duration  and  extent  of  equity  corporation  receivership. 

general  rule  respecting  the  matter,  733.  . 

duration  of  operation  under  receivership,  735. 
winding  up  of  affairs  without  dissolution,  743,  749. 
receiver  in  dissolution  proceedings,   745,  746. 

appointment  of  corporation  receiver  under  statutory  authority. 
general  discussion  of  the  subject,  752. 

general  origin  and  purposes  of  statutory  authorizations,  753. 
judicial  discretion  under  statutes,  754. 
equity  character  of  the  statutory  power,  754. 

general  purposes  of  statutes  regarding  corporation  receiverships,  756. 
receiver  as  agent  or  quasi-assignee  of  the  corporation,   757. 
effect    of    the    state    statutes    on    the    jurisdiction    of    the    federal 

courts,  758. 
effect   of  statutes  allowing  receiverships   in   accordance   with   usages 

of  equity,  708,  755.     See,  also.  Statutes. 
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CORPORATIONS— (Continued) . 

constitutionality  of  receivership  statutes,  758. 

who  is  a  creditor  of  the  corporation,  761. 

effect  where  corporation  itself  can  not  question  receivership,  761. 

right  of  stockholders  to  intervene,  761. 
receiverships  on  dissolution  of  corporation. 

general  review  of  the  subject,  762. 

right  of  creditors  to  have  receiver  appointed,  762 

receivership  not  for  purpose  of  tiding  over  bad  financial  periods,  765. 

distinguishment  between  voluntary  and   involutary  dissolutions,   768. 

effect  of  statutes  providing  for  dissolution  proceedings,  770. 

venue  of  receivership  for  dissolution,  769. 

loss  of  charter  for  failure  to  pay  license  tax,  770. 

status  of  the  corporation   after  dissolution   proceedings,   771. 

appointment  of  receiver  in  dissolution  not  made  ex  parte,  772. 

liquidating  receiver  on  forfeiture  of  charter,  when  appointed,  772, 
773. 

extra-territorial   power  of   liquidating  trustee,   769. 

title  acquired  by  liquidating  receiver,  772. 

necessity  for  stockholder  seeking  dissolution  to  exhaust  remedies 
in  corporation,  772. 

receiver  for  winding  up  after  dissolution,  774. 

dissolution  statutes  do  not  interfere  with  equity  powers,  778. 

winding  up  without  dissolution,  779. 

statutory  winding  up  receiver  as  superseding  federal  receiver- 
ship, 1911. 

initiative  of  statutory  receivership  as  precluding  federal  receiver- 
ship, 1912. 

receivership  as   preventing   extra-territorial   action,   1937. 

when  liquidating  trustees  are  favored  rather  than  liquidating 
receivers,  780. 

courts  method  of  making  a  choice  between  liquidating  trustees  and 
liquidating  receivers,  781. 

displacement  of  liquidating  trustees  by  receivers,  782. 
status  of  statutory  receivers  appointed  on  account  of  insolvency, 

general  rule  in  respect  to  the  subject,  783. 

status  of  receiver  of  insolvent  corporation,  785,  835. 

title  to  receivership  property  of  statutory  receiver,  785. 

receivership  on  account  of  corporation  maintaining  a  monopoly  or 
engaged  in  illegal  transactions. 

circumstances  when  receiver  appointed  in  proceedings  for  maintain- 
ing a  monopoly  under  anti-trust  law,  788. 

application  of  other  remedies  preferably  in  cases  of  monopolies,  795. 

receivership  as  a  last  resort  in  cases  of  monopoly,  796. 

right  of  receiver  of  corporation  injured  by  violation  of  anti-trust 
law  to  recover  treble  damages,  797. 
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whether   the   cause    of   action    for   treble   damages   may   be   asserted 

by  receiver  after  dissolution  of  corporation,  799. 
right  to  sell  plant  to  sole  competitor  in  business,  802. 
circumstances     when      receiver     appointed     under     state     anti-trust 

laws,  803. 
receiverships    where    corporation   is    engaged    in    an   illegal    business 

such  as  racing,  gambling,  or  prize-fighting,  805. 

receivers  over  foreign  corporations. 

receivers  over  foreign  corporations  for  special  purposes,  807. 

ancillary  corporation  receiver  of  foreign  corporations,  808. 

independent  corporation  receivers  of  foreign  corporations,  811. 

statutory  appointments  over  foreign  corporations,  812. 

protection  of  local  creditors  of  foreign  corporations,  813. 

general   circumstances  and   conditions    for  appointment,   816. 

necessity  for  foreign  corporation  to  have  legal  existence,  818. 

when  receivership  in  ancillary  jurisdiction  may  be  considei'ed  a 
primary  one,  819. 

necessity  for  the  existence  of  property  in  the  ancillary  jurisdic- 
tion, 821. 

federal  courts  not  affected  by  diversity  citizenship  rule,  822. 

general  status  and  rights  of  the  primary  receiver  in  another  juris- 
diction, 822. 

effect  where  receiver  is  substantially  an  assignee,  823. 

general  powers  and  purposes  of  the  ancillary  receivership,   824. 

effect  of  assignee  character  on  ancillary  receiverships,  824. 

transmission  of  assets  by  ancillary  receiver,  824,  826. 

when  distribution  should  be  referred  to  primary  court,  825. 

when  preference  given  to  local  creditors  in  ancillary  receivership,  826. 

basis  of  jurisdiction  of  ancillary  receivership,  826. 

exclusive  character  of  jurisdiction  of  primary  receivership  created 
in   place   outside   of   domiciliary,    827. 

what  showing  is  necessary  to  obtain  appointment  of  an  ancillary 
receiver,   828. 

administration  of  the  estate. 

relation  of  receivers  and  oflflccrs  of  the  corporation  to  the  estate,  831. 

general  relation  of  the  receiver  to  the  estate  and  court,  831. 

conducting  operations  of,  as  going  concern,  832. 

duty  of  receiver  to  apply  to  court  for  instructions,  836. 

general  duty  of  the  receiver,  836. 

duty  respecting  the  contracting  of  bills,  836. 

supplanting  of  directors  by  receiver,  837. 

performance   of  corporation   secretarial   work   by   receiver,   837,   843, 

857. 
duty  of  receiver  in  voting  stock  held  by  receivership,  835. 
corporation  as  eligible  to  appointment,  859. 
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litigation  of  receivership  beyond  control  of  stockholders,  838, 

to  what  extent  receiver  bound  by  obligations  of  corporation,  charter 
or  otherwise,  841. 

right  of  set-oflp  against  the  receiver,  841,  1420,  1423,   1430. 

status  of  liens,  842. 

effect  of  receivership  on  stockholders  right  to  inspect  books,  843. 

difference  in  relation  to  estate  of  equity  and  statutory  receivers,  844. 

general  nature  of  title  of  various  clauses  of  receivers,  845. 

when  corporation  may  be  compelled  to  assign  assets  to  receiver,  84.5. 

effect  where  receivership  does  not  involve  all  of  the  corporate  prop- 
erty, 846. 

general  rules  respecting  maintenance  of  liquidation  by  or  against 
the  receiver,  847. 

relation  of  directors  and  officers  of  the  corporation  to  the  estate,  854. 

right  of  directors  to  acquire  claims  against  receivership,  855. 

status  of  the  corporation  pending  the  receivership,  856. 

transfers  of  stock  pending  receivership,  857. 

holding  of  corporate  meetings  pending  receivership,  857. 

who  icill  be  appointed  corporation  receiver. 

who   will   be   selected   as   the    receiver   and    qualifications    he    should 

possess,  858. 
person  appointed  receiver  a  matter  of  discretion,  859. 

general  duties  of  the  receiver  respecting  the  property  of  the  estate. 

in  general,  865. 

general  duty  of  reducing  to  possession  the  assets  of  the  estate,  865. 

compelling  officers  of  corporation  to  testify  regarding  assets  and 
turn  its  books  over  to  receiver,  872. 

extent  to  which  receiver  is  affected  by  right  of  corporation  to 
recover  property — doctrine  of   estoppel,   878. 

sale  in  lieu  of  litigation  attempting  to  reduce  to  possession,  879. 

suits  by  receiver  to  recover  corporate  assets  recoverable  by  corpora- 
tion if  no  receivership,  880. 

suits  against  strangers  to  the  corporation,  880. 

actions  against  trustees,  directors,  or  officers  for  malfeasance,  mis- 
feasance,  or  negligence,  882,   1347,  1351,   1361,   1367. 

no  defense  to  suit  against  directors  for  negligence  that  money  not 
needed  for  creditors,  883. 

statute  of  limitations  in  suits  against  directors,  2051. 

actions  against  stockholders  for  unpaid  subscriptions  to  stock,  884. 

matters  relating  to  the  procedure  of  such  actions,  890. 

preliminary  acts  to  suits  against  stockholders  for  unpaid  stock  or 
assessments,    890,   892,   895. 

whether  distinctions  between  common  and  preferred  stock,  892. 

how   equalizations    made    among   stockholders,    894. 

whether  record  ownership  of  stock  conclusive,   894. 
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method  of  making  assessments  and   the  like,  897. 

defenses   available   to   stockholders,   898,   901. 

suits    for    unpaid    stock    issued    as    fully    paid,    and    non-assessable, 

901,  903,  940. 
allowance  of  interest  on  creditors'  claims,  902. 
in  what  court  assessments  enforced,   903. 
effect  where  the  statutory  liability  is  directly  to  the  creditor  instead 

of  corporation,   905. 
finality  of  order  respecting  assessment,  908. 
assessment  order  not  subject   to   collateral  attack,   908. 
right  of  receiver  to  sue  for  assets  in  cases  where  corporation  itself 

is  estopped  to  sue,  909. 
receiver's    right   to   sue    for   assets   as   to   which   the   corporation    is 

estopped  to  sue,  909. 
actions   on   behalf   of   creditors   to    recover   corporate   property    from 

strangers,  where  corporation  itself  estopped,  915. 
actions  on  behalf  of  creditors  against  directors  and  officers  in  cases 

where  corporation  itself  estopped,  918. 
action   to   recover   illegal   transfers    of   property    or   dividends   paid 

to  stockholders,  922. 
actions  on  behalf  of  creditors  respecting  unpaid  stock,  bonus  stock, 

and    statutory   liabilities    in   cases    where   the   corporation   is    es- 
topped, 924. 
general    defenses    to    actions    by    receiver    on    behalf    of    corporate 

creditors,  940. 
duty  of  receiver  toward  contracts  of  corporation  and  of  himself,  949. 
litigation  concerning  the  receiver's  own  transactions,  949. 
duty  of  receiver  respecting  executory  contracts,  952. 
duty  of  receiver  to  investigate  effects  of  executory  contract  before 

adoption,  954. 
quantum  meruit  basis  of  settlement  of  contracts,  955. 
breach  of  contract  by  rejection  by  receiver,  955. 
position  of  receiver   toward  leases   of  the  corporation,   956. 
management  of  the  property  as  a  going  concern,  957. 
See,  also.  Mines. 

conducting  the  property  or  business  as  a  going  concern,  957. 
distinction  between  private  corporations  and  public  utilities  respect- 
ing  operation,   959. 
payment  of  franchise  and  income  taxes,  1862,  1871. 
duty  of  receiver  regarding  pending  contracts  of  employment,  960. 
effect  where  operations  conducted  at  a  loss,  960. 
issuance  of  receiver's  certificates.     See  Receiver's  Certificates. 
right  of  receiver  to  employ  and  discharge  employees  connected  with 

the  receivership,  962. 
right  of  employees  in  case  of  grievances,  963. 
right  of  employees  of  receivers  to  belong  to  trade  unions,  963. 
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payment  of  wages  to  persons  employed  by  the  receiver,  964. 

payment  of  wages  earned  immediately  prior  to  the  receivership,  965. 

recovery  of  illegal  preferences  and  dividends,  1375. 

recovery  of  liabilities  of  stockholders  for  unpaid  stock,  1377. 

right  of  stockholder  to  rescind  contract  of  subscription,  1381. 

recovery  of  statutory  liabilities   from  stockholders,   1385. 

conditions  precedent  to  stockholder's  liability  suit,  1389. 

form,  character,  and  general  nature  of  the  suit,  1394. 

purchase  of  stock  at  above  par  constitutes  no  payment  on  stock- 
holder's liability,   1397. 

enforcement  of  statutory  liabilities  of  stockholders  in  national 
banks,   1397. 

suits  against  stockholders  for  illegal  preferences  and  dividends,  1408. 

order  directing  receiver  to  sue  stockholders  as  final  order,  2135. 

creditor  suing  receiver  who  is  stockholder  on  his  liability,   2081. 

compromising  stockholder's  liability  suits,  1396. 

duty  of  receiver  to  promptly  enforce  stockholder's  liability,   1396. 

questions  concerning  stockholder's  liability  suits.  See,  also.  Banks, 
Insurance  Companies,  Public  Utilities. 

rank  of  stockholders  in  distribution  of  corporate  property,  1701, 

stockholders  and  officers  of  corporation  participating  as  creditors, 
1702. 

rights  of  receivers   in    foreign   jurisdiction  respecting   property   of   the 

corporation. 
assets  located  in  a   jurisdiction   other  than   that   of   the   domicile   of 

the  corporation,   968. 
independent  receiver  of  foreign  corporation,  ^68,  989. 
ancillary  receiver  of  foreign  corporation,  968. 
chancery   receiver  in   foreign    jurisdiction,   969. 
right  of  foreign  jurisdiction  to  protect  its  resident  creditors,  969. 
effect  of  having  ancillary  receivers  appointed,  976. 
effect    of    various    statutes    making    receiver   an   assignee    or    quasi- 

assignee  of  estate,  978. 
right  of  each  state  to  protect  local  creditors,  975,  986. 
right  of  domiciliary  receiver  to  sue  non-resident,  986. 
eflcct  of  conveyances  of  property  to   receiver  by  insolvent  corpora- 
tion, 987. 
creditor   of    foreign    state    suing   corporation    under    receivership    in 

another  foreign  state,  988. 
whether  residents  of  jurisdiction  of  receivership  are  precluded  from 

suing  elsewhere,  988. 
whether  foreign  creditor  can  attach  receivership  property  temporarily 

brought  in  his  jurisdiction  by  receiver,  989. 
independent  foreign  receiver  of  a  foreign  corporation,  989. 
marshaling  of  assets  in  a  foreign  jurisdiction  and  creditor's  right  of 

general   participation,   992. 
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COSTS. 

compensation    of    receiver    as    costs    on    appeal    are    allowed    by    trial 

court,  585. 
of  receiver  in  dissolution  of  partnership,  454. 
See,  generally.  Fees. 

CO-TENANTS. 

receiverships  regarding.     See  Partition. 

COUNTER-CLAIM. 

right  to  set  off,  in  suit  by  receiver,   1677. 

COURT  OR  OTHER  OFFICIALS. 

eligibility  for  appointment  as  receiver,  279. 

COURTS,   THEIR   JURISDICTION   AND   CONFLICT. 

general  extent  of  jurisdiction  in  receivership  cases, 

general  scope  and  character  of  the  jurisdiction,  1882. 

how  the  jurisdiction  is  ascertained,  1883. 

effect  of  the  court  being  without  jurisdiction,  1884. 

effect  where  receivership  proceeding  is  void,  1884. 

collateral   attack  upon   orders,    1884. 

refusal  to  appoint  receivership  pending  plea  to  jurisdiction,  1884. 

use  of  writ  of  prohibition,  631,  682,  1885,  2114,  2116,  2187. 

general  powers  of  courts  of  co-ordinate  jurisdiction,   1885. 

exceptions  to  general  rule  regarding  courts  of  co-ordinate  juris- 
diction, 1886. 

determination  of  claims  in  other  court,  1888. 

effect  of  attachment  proceedings  in  another  court,  1889, 

transferring  funds  to  another  court,   1889. 

leave  of  court  to  sue.     See  Procedure. 

inherent  jurisdiction  of  courts  of  equity  to  appoint  corporation 
receivers,  705. 

effect   of  combining  equitable  and  legal   powers  in   one  court,   79. 

conflict  of  jurisdiction  between,  608. 

conflict  of  courts,  where  prior  court  foreclosed  mechanic's  lien,  641. 

recognition  of  equity  powers  by  statutory  provisions,  707. 

effect  where  question  of  priority  or  validity  of  receiyer's  certificates 
rises  in  a  court  other  than  the  receivership,  1649. 

power  of  court  to  require  an  accounting  by  legal  representatives  of 
receiver,  1707. 

effect  where  two  receivers  appointed  on  same  day  by  different 
courts,  1889. 

jurisdiction  of  particular  courts  to  appoint  receivers,   1890. 

county  courts  and  courts  of  justices  of  peace,  1891. 

jurisdiction  as  affected  by  particular  district,  1891. 

jurisdiction  of  appellate  courts  to  appoint  receivers,  1892.  See,  also, 
under   Appeals. 


INDEX.  2241 

£xif...erences  are  to  pages.J 

COURTS,  THEIB  j'l/xrlSDlCTION  AND  CONFLICT— (Continued). 
receivership  Jurisdiction  of  the  federal  courts. 

equity  jy  risdiction  of  federal  courts  in  receiverships,  1893. 

jurisdio'.ion  as  dependent  upon  judicial  district,  1896. 

eflfeet  -jf  different  federal  districts  in  same  state,  1896. 

prope.-ty  both  in  and  outside  of  judicial  district,  1896. 

apprjval  of  circuit  court  of  appeals  to  appointment  where  property 

'.n  several  districts,   1897. 
right   of   federal  receiver   to  sue  in   state   court  in   the  federal   dis- 
trict, 1899. 
:federal  courts  not  affected  by  diversity  citizenship  rule,  822. 
federal  court  will  assume  constitutionality  of  state  statute  regarding 

insurance  societies,  1459. 
whether  a  federal  equity  court  may  appoint  a  receiver  after  prelim- 
inary steps  by  state  oflScials  under  statutory  system,  1461. 
right  of  federal  court  to  proceed  under  state  statutes,  1900. 
state  statutes  follow  party  into  federal  courts,  1900. 
jurisdiction  of  suits  ancillary  to  the  receivership,  1897. 
what  sort  of  suits  regarded  as  ancillary,  1898. 
construction  of  statutes  by  federal  courts,   1901. 

conflicts  of  jurisdiction  between  state  and  federal  courts. 

general  rule  of  priority  of  jurisdiction  in  receiverships,  1901. 

actual  possession  of  res  as  test  of  jurisdiction,  1905,  1909. 

different  controversies  between  same  parties,  1908. 

sufficiency  of  complaint  immaterial,  1909. 

status  of  federal  receiver  as  against  receivership  by  state  court,  1909. 

enjoining  proceedings  in  other  court,  1911,  1919,  1939. 

statutory   winding   up   receiver   as   superseding   federal    receivership, 

status  of  state  court  receiver  as  against  receivership  in  federal 
court,  1912. 

initiation  of  statutory  receivership  as  precluding  federal  receiver- 
ship,  1912. 

retaining  jurisdiction  of  res  after  discharge  of  receiver,  1913. 

effect  of  appeal  on  the  jurisdiction,  1913,  1920. 

how  determination  of  conflict  is  ascertained,  1914. 

whether  receiver  submits  himself  to  jurisdiction  of  other  court  by 
petition  therein,  1914. 

distinction  between   jurisdiction   and   right   to  prevail  in  the  action 
1914.  ' 

the  record  as  showing  the  jurisdiction,  1914. 

litigation  in  state  court  relative  to  matters  not  interfering  with 
federal  receivership,  1915. 

litigation  in  which  prayer  asks  both  interfering  an,l  non-intorferinc. 
relief,  1916.  " 

II  Rec-*"^^  ""^  ^"'^'"''^  '^^^"''''^  interfering  and  non-interfering,  1916,  1918. 
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COURTS,  THEIR  JURISDICTION  AND  CONFLICT— (Continued). 

litigation  in  state  court  relative  to  matters  interfering  with  federal 

receivership,  1917. 
effect  where  suit  of  plenary  character,  1918. 
litigation   in   federal  court   relative   to   matters   not   interfering  with 

state  receivership,  1919. 
litigation  in  federal  court  relative  to  matters  interfering  with  state 

receivership,  1920. 
nature  of  litigation  which  interferes  with  receivership,  1920. 
ouster  of  receivership  by  bankruptcy  proceedings,  1921. 
method  of  transferring  property  to  bankruptcy  court,  1922. 
extent  of  jurisdiction  of  bankruptcy  court,  1923. 
extra-territorial  jurisdiction  of  receivership  courts. 

origin  of  the  power  of  receivers  to  sue  in  foreign  jurisdictions,  1924. 
extent    of    power    of    receivor?hip    court    over    property    outside    of 

jurisdiction,  1927. 
appointment  not  operating  as  decree  extra-territorially,   1927,   1034. 
nature  of  rights  under  order  of  possession,  1928. 
extraterritorial    operation    by    means    of    jurisdiction    over    person, 

1929,  1931. 
restraining  transmission  of  property  beyond  the  jurisdiction,  1929. 
ancillary  receiverships  as  means  of  extra-territorial  control,   1929. 
extra -territorial   jurisdiction  by  comity,    1932. 
receivership    as    preventing    extra-territorial    action    by    corporation, 

1937. 
comity  rule  is  defensive  in  character,  1938. 
comity  rule  as  against  United  States,  1939. 
extra-territorial  jurisdiction  by  reason  of  legal  title,  1940. 
statutory  provisions  affecting  extra-territorial  assertion  of  title,  1940, 

1941. 
construction  of  extra-territorial  statutes,  1946. 
suing  on  judgments  in  other  jurisdictions,  194G. 

extra-territorial   jurisdiction   where   receiver   enters  it   with   receiver- 
ship property,  1947. 
extra-territorial  jurisdiction  of  foreign  corporation,  1947. 
extra-territorial  jurisdiction  by  means  of  ancillary  receiverships,  1948, 

COVENANTS. 

breach  of  covenants,  517,  538. 

CREDITOR'S  EQUITY  SUITS.     See  Creditor's  Suits. 

CREDITORS  OF  ESTATE  OF  DECEDENT, 
right  to  have  receiver,  341. 

CREDITOR'S  SUITS  AND  SUPPLEMENTARY  PROCEEDINGS. 

proceedings  in  aid  of  general  creditors, 
in  general,  648. 
scope  of  treatment  of  subject,  648. 
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CREDITOR'S  SUITS  AND  SUPPLEMENTARY  PROCEEDINGS— (Con- 
tinued). 

right  of  contract  creditors  to  have  receiver  appointed,  649. 

those    contributing    to    litigation    fund    may   be    given    preference   in 
distribution   of   fund,   1700. 
creditor's  equity  suits  to  set  aside  fraudulent  conveyances. 

general  nature  of  the  action,  653. 

conditions  for  appointment  of  receiver,  654. 

grounds  for  appointment  of  a  receiver,  655. 

to    set    aside    fraudulent    conveyauces    showing    of    fraud    must    be 
strong,  656. 

showing  by  defendant   of  sufScient  property  to  meet   judgment   de- 
feats action,  656. 

prevention  of  multiplicity  of  suits,  656. 

effect   of  assignment   for  benefit  of   creditors,   657. 
creditor's  equity  suits  to  reach  assets  not  accessible  under  law  process. 

nature  of  the  action,  659. 

conditions  for  appointing  a  receiver,  660. 

grounds  for  the  appointment  of  a  receiver,  661. 

necessity  for  showing  existence  of  property  of  debtor,  664. 

property  affected  by  the  receivership,  667. 

effect  of  an  assignment  for  benefit  of  creditors,  667. 

lien  and  priority  acquired  by  the  complainant,  668. 

duties  and  powers  of  receivers,  670. 

effect  of  statutory  provisions,  670. 
pi'oceediiifjs  supplementary  to  execution. 

general   character   of    such    proceedings    with    reference   to    receiver- 
ships, 671. 

whether  such  statutes  applicable  to  corporations,  691. 

conditions  for  appointment  of  receiver,  673. 

necessity  for  showing  existence  of  property  subject  to  receivership, 
674. 

property  and  property  rights  covered  by  the  receivership,  676. 

what  property  of  the  debtor  is  not  brought  in  the  receivership,  676. 

power  over  property  in  a  foreign  jurisdiction,  685. 

lien  acquired  by  creditor,  677. 

right  of  receiver  of  heir  or  legatee,  342. 

powers  of  receiver  in  supplementary  proceedings,  680. 

priorities  as  between  different  creditors,  679. 

compelling  assignment  by  debtor,  679. 

effect  of  death  of  debtor  pending  receivership,  680. 

status  of  the  receiver  in,  680. 

to  what  extent  court  will  determine  title  in,  680. 

directing  receiver  to  pay  off  claims,  681. 

granting  leave  to  receiver  to  sue,  682. 

relation  of  receiver  to  judgment  creditor,  682,  684. 

right  of  third  persons  to  sue  receiver,  683. 
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CREDITOR'S  SUITS  AND  SUPPLEMENTARY  PROCEEDINGS— (Con- 

tiuued). 
different  steps  in  procedure,  684. 
bond  of  receiver,  685. 
attorney  for  receiver  and  fees,  685. 
sale  of  property  by  receiver,  685. 

receivership  in  respect  to  bulk  sales. 

general  discussion  of  the  subject,  686. 

CRIMINAL  RESPONSIBILITY. 

of  receiver  or  others  in  connection  with  receivership,  1304,  2102. 

CROPS. 

appointment  of  receiver  of,  505,  534. 

receivership  over  growing  crops  in  case  of  leases,  506,  537. 

CURTESY. 

receivers  in  matters  affecting  dower  and  curtesy,  361, 
right  of,  subject  to  receivership,  494. 

effect  where  one  party  claims  as  tenant  by  the  curtesy,  486. 
matters   affecting   marriage   and    divorce    generally.     See    Marrtagk 
Relations. 

CUSTODIA  LEGIS.     See  Custody  op  the  Court. 

CUSTODY  OF  THE  COURT. 

appointment  places  property  in,  84. 

as  affected  by  special  statutory  provisions,  139. 

what  property  comes  under,  pending  receivership,  119,  122. 

time  when  property  comes  under,  134. 

appeal  and  supersedeas  as  destroying,  141. 

CUSTOM  AND  USAGES  OF  COURTS  OF  EQUITY.  • 

in  making  appointments.     See  under  Statutes. 

DANGER  OF  LOSS. 

by  reason  of  peculiar  nature  of  subject-matter,  31. 
danger  of  an  irreparable  injury,  necessity  for,  28. 
necessity  for  a  showing  of,  in  cases  of  partnership,  379. 

DEADLOCK  OR  DISSENSIONS. 

among  officers  or  stockholders,  720.     See,  generally,  CORPOEATIONS. 

DEATH. 

effect  of  in  supplementary  proceedings,  680. 

effect  of  death  of  one  copartner  as  ground  for  receiver,  416. 

of  debtor  while  under  receivership,  effect  upon  receivership,  337. 

agreements   made   with   the    deceased    or   his   representatives   respecting 

the  business,  420. 
effect  where  all  of  the  partners  are  dead,  421. 
receivership  upon  death   or  departure   from  jurisdiction   of  executor  or 

administrator,  344. 
effect  of  receivership  over  testator  at  time  of  his  death,  337. 
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DEATH— (Continued). 

subsequent  receiver  upon  death  of  the  receiver  of  the  estate  of  decedent, 

347. 
effect  of  on  liability  of  national  bank  directors  for  negligence,  1373. 
necessity   for  accounting   and   filing   of   claim   in  probate   on   death   of 

receiver,  2083. 

DECEDENTS'  ESTATES.     See,  generally.  Estates  of  Decedents. 

DEED  OF  TRUST. 

securing  issuance  of  receiver's  certificates,  1625. 
to  secure  advances  made  to  tenant,  538. 

DEFAULT. 

declaring  of  after  commencement  of  receivership,  308. 

defensive  pleadings  or  waiver  thereof  by  default  or  consent,  1960. 

DEFENDANT. 

receiver  may  be  appointed  at  instance  of  defendant,  508. 
defendant  partner  furnishing  a  bond  in  lieu  of  a  receiver,  377. 

DEFINITIONS. 

receiver  defined,  5. 

different  kinds  of  receivers,  14. 

DELEGATION  OF  DUTIES, 
by  receiver  not  allowable,  200. 

DENIAL. 

of  the  existence  of  the  partnership,  effect  of,  390. 

DEPARTURE. 

receivership  upon   death  or  departure  from  jurisdiction   of  executor  or 
administrator,  344. 

DEPOSIT. 

of  funds  of  receivership  in  personal  account,  1718,  1719. 
liability  of  receiver  for  funds  on  deposit  in  bank,  201. 
general  effect  of  receivership  over.     See  Banks. 
of  funds  with  official,  by  insurance  company,  status  of,  1476. 

DETERMINATION  OF. 

extent  of  a  receiver's  powers,  193. 

DIRECTORS  OF  CORPORATIONS. 

liability  of  in  receivership.     See  CORPORATIONS,  Banks,  Insurance  Com- 
panies, AND  Public  Utilities. 

DISAGREEMENT  BETWEEN  VENDORS. 

upon  disagreement  between  vendors  upon  partition  between  them,  525. 

DISCHARGE. 

of  receiver  and  matters  relating  thereto.     See  Removal  and  Discharge. 


224G  INDEX. 

[References  are  to  pages.  1 

DISCRETIONARY  nature  of  the  power  of  appointment.     See  Procedure 
and  special  topics. 

DISMISSAL  OF  SUIT. 

as  termination  of  receivership,  2125. 

for  matters  relating  to  vacation  of  receivership  see  Removal  and  Dis- 
charge. 

DISPUTES  AS  TO  REALTY. 

settlements  of  disputes  as  to  title,  497. 

DISQUALIFICATION  OF  JUDGE, 
to  preside  in  receivership  case,  1986. 

DISSENSIONS  OR  DEADLOCK. 

among  officers  or  stockholders,  720.     See  Corporations. 
dissensions  and  quarrels  between  the  partners,  397. 

DISSOLUTION. 

receivership  on  dissolution.  See  Partnership,  Corporation,  Banks,  Pub- 
lic Utilities,  and  Insurance  Companies. 

DISTINGUISHING  RECEIVERSHIP, 
from  other  remedies,  17. 

DISTRICT  ATTORNEY. 

right  of  attorney  acting  in  official  capacity  to  be  paid  fees  out  of  re- 
ceivership estate,  1764. 

DIVORCE,  matters  relating  to.    See  Marriage  Relation. 

DOMICILIARY   AND    ANCILLARY    RECEIVERSHIPS.     See    Corpora- 
tions, Courts,  and  Public  Utilities. 

DOUBTFUL  RECOVERY. 

receivership  in  such  cases,  43.  t 

DOWER  INTERESTS. 

matter  relating  to.     See  Marriage  Relation. 

DRAINAGE  OF  OIL. 

receiver  for  purpose  of  drilling  well  as  protection  against  drainage,  1535. 
See  Mining  and  Oil  PROPrRTiES. 

DURATION  OF  RECEIVERSHIP. 
general  rule  as  to,  2120. 

for  matters   relating  generally   to  termination   of  receiverahip,   see   Re- 
moval AND  Discharge. 
in  case  of  leases,  539. 
duration  and  extent  of  equity  corporation  receivership,  733. 
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DUTIES  OF  THE  RECEIVER  AND  GENERAL  EFFECT  OF  HIS 
APPOINTMENT. 

status  of  the  receiver  respecting  receivership  property,  84. 

relation  of  the  receiver  to  pending  litigation,  96. 

relation  of  the  receiver  to  garnishments,  attachments,  and  other  liens,  99. 

effect  of  judgments  on  the  receivership,  109. 

right  obtained  by  le\'y  of  writ  of  execution,  119. 

time  of  vesting  of  possession  of  receiver,  127. 

effect  of  receiver  being  required  to  furnish  bond,  141. 

effect  of  order  of  appointment  being  stayed,  141. 

general  rule  as  to  liability  of  receiver  on  contracts  of  defendant,  142. 

performance  by  receiver  of  executory  contracts,  154. 

effect  of  receiver  adopting  prior  contracts,  156. 

conditional  sales,  consignments,  and  purchases  with  knowledge  of  insol- 
vency, 164. 

general  liability  of  receiver  on  his  own  contracts,  169. 

binding  force  of  contracts  of  one  receiver  on  his  successor,  172. 

effect  of  order  of  appointment  as  res  judicata,  178. 

source  and  extent  of  the  possessory  rights  of  a  receiver,  189. 

manner  of  determining  extent  of  a  receiver's  powers,  193. 

general  duties  and  care  required  of  a  receiver,  153,  197,  208. 

liability  of  receiver  for  funds  on  deposit  in  bank,  201. 

right  of  receiver  to  borrow  money,  202. 

right  of  receiver  to  loan  receivership  funds,  205, 

liability  of  receiver  for  interest  on  funds,  206.  / 

liability  of  receiver  for  violations  of  his  trust,  208.     \/^ 

duty  of  receiver  not  to  profit  from  receivership  transactions,  210,  305. 

receiver  not  to  use  property  for  personal  benefit,  213,  244. 

receiver  may  sell  property  to  receivership,  213. 

general  duty  in  handling  property,  244.     t^ 

right  of  receiver  after  close  of  receivership  to  do  business  with  former 
customers,  209.  . 

duties  of  receivers  in  foreclosure  suits,  584.     v 

duties  and  powers  of  receivers  in  creditors '  suits,  670. 

rights  and  duties  of  the  receiver  in  partition,  490. 

duties,  powers,  and  liabilities  of  the  receiver  in  cases  of  mortgages,  584, 

duty  of  employees  and  others  in  intimate  control,  214. 

liability  of  person  improperly  assuming  to  act  as  receiver,  214.    -^ 

order  of  appointment  as  protection  of  receiver,  214. 

rights  of  claimants  to  property  in  the  possession  of  receiver,  217. 

rights  of  receiver  respecting  property  in  possession  of  claimants,  223. 

necessity  of  order  of  court  to  pay  money,  228. 

power  of  receivers  to  make  settlements  and  compromises,  229. 

appointment  of  receiver  as  constituting  an  act  of  bankruptcy,  232. 

general  liability  of  the  receivership  for  torts  and  negligence,  243,    / 

right  of  receiver  to  make  repairs,  250. 

expenditures  for  supplies,  labor,  and  the  like,  255. 
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^U^i".^S    OF    THE    KECEIVER    AND    GENERAL    EFFECT    OF    HIS 
APPOINTMENT— (Continued), 
conducting  the  receivership  as  a  going  business,  257,  957,  959. 
effect  of  the  appointment  of  infant  and  duties  thereunder,  356. 
effect  of  receivership  over  testator  at  time  of  his  death,  337. 
effect  of  appointment  of  receiver  on  the  trust  property,  303. 
appointment  of  receiver  as  constituting  an  act  of  bankruptcy,  232. 

EJECTMENT. 

receiverships  in  actions  of  ejectment,  500,  502. 

appointment  under  statute  allowing  in  cases  according  to  usages  of  courts 

of  equity,  512. 
appointment  of  receiver  on  behalf  of  purchaser  at  foreclosure,  vpho  sues 

in,  584. 
effect   of  statutory  provisions  upon  appointment   in   ejectment  and  the 

like,  510. 
ejectment  suit  against  receiver,  necessity  for  leave,  222. 
receivership  not  usable  as  substitute  for,  41. 
furnishing  of  statutory  bond  as  preventing  receivership,  506. 

ELECTRIC   LIGHT   COMPANIES. 

See  under  Public  Utilities. 
ELIGIBILITY  FOR  APPOINTMENT. 

See  Appointment  of  Receiver. 

ELEGIT,  WRIT  OF. 

property  subject  to,  is  subject  to  receivership,  494. 
EMBEZZLEMENTS  BY  RECEIVERS. 

of  national  banks,  1304. 
EMERGENCY  APPOINTMENTS  on  ex  parte  applications.     See  Proce- 
dure. 
EMPLOYEES  AND  EMPLOYMENT  CONTRACTS. 

effect  of  receivership  on  employment  contract,  144,  146. 

duty  of  receiver  of  corporation  regarding  pending  contracts  of  employ- 
ment, 960. 

contracts  of  insurance  companies  with  special  agents,  1482. 

right  of  receiver  to  employ  and  discharge  employees  connected  with  the 
receivership,  962. 

duty   of   receiver   respecting   wages   of   operating    employees   by   public 
utility,  1080. 

extent  of  protection  given  by  court  to  receiver  in  operating  railroad,  1081. 

right  of  employees  in  case  of  grievances,  963. 

adjustment  of  labor  grievances  by  the  court  itself,  1084. 

right  of  employees  of  receivers  to  belong  to  trade  unions,  963. 

right  of  employees  to  organize  and  extent  of  their  right  to  strike,  1089. 

right  of  railroad  employees  to  strike,  1094,  1095. 

effect  of  Clayton  Act  on  strikes,  1096. 

contempt  as  result  of  striking,  1094. 
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EMPLOYEES  AND  EMPLOYMENT  CONTRACTS— (Contimiecl). 
right  of  employees  to  quit  employment,  1089. 
right  of  strikers  to  reinstatement  by  receivers,  1096. 
payment  of  wages  to  persons  employed  by  the  receiver,  964. 
payment  of  wages  earned  immediately  prior  to  the  receivership,  965. 
receiver's  certificates  for  purpose  of  paying  labor  material  claims,  1587. 
employees  of  receiver,  owe  duty  not  to  profit  from  the  receivership,  214. 

EQUITABLE  AND  LEGAL  POWERS. 

effect  of  combining  powers  in  one  court,  79. 

EQUITABLE  ESTATES. 

receiverships  in  cases  of  tenancies  in  common,  496. 

EQUITABLE  EXECUTION, 
receivership  as,  19,  23. 

EQUITABLE  LIEN. 

receivership  involving,  644. 

for  purchase  of  personalty,  535. 

on  sale  by  receiver,  lien  attaches  to  fund,  646. 

effect  of  mingling  of  funds,  646. 

diversion  of  fund  by  receiver  will  not  destroy  right  to,  647. 

EQUITABLE  EECEIVEB. 
defined,  14. 

EQUITIES. 

receiver  holds  property  subject  to  existing,  89. 
receiver  is  bound  by  equities  against  partnership,  466. 

EQUITY  JURISDICTION.     See  Courts,  Corpoeations. 

EQUITY  OF  REDEMPTION. 

is  subject  to  a  receivership,  493. 

EQUITY  RULES. 

applicability  of  to  receiverships,  24. 
ESCHEATS. 

appointment  in  case  of,  326,  347. 

receiver  over  property  of  absentees  or  in  proceedings  to  escheat,  1562. 
ESTATES  OF  DECEDENTS. 

general  principles  applicable,  314. 

receivership  pending  institutions  of  probate  proceedings,  315. 

receivership  pending  will  contest,  319. 

right  of  receiver  of  heirs  to  contest  will,  342. 

whether  receivership  after  judgment  in  will  contest,  322. 

receivership  where  executor  or  administrator  is  charged  with  fraud,  mis- 
management or  waste,  323. 

effect    where    mismanagement    based    on    account    approved    by    probate 
court,  328. 

more  disagreement  between  several  executors  as  to  management,  329. 

receivership  on  failure  to  obey  orders  of  court  or  directions  in  will,  329. 
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ESTATES  OF  DECEDENTS— (Continued). 

effect  of  insolvent  character  of  executor  or  administrator,  330. 

receiver  in  lieu  of  executor  conditioned   on   failure   of  executor   to   file 

security  bond,  333. 
consent  or  acquiescence  in  the  appointment,  335. 
right  of  surety  to  have  receiver  appointed,  336. 
rights  of  personal  receiver  of  administrator,  336. 
whether  personal  receiver  of  administrator  may  collect  rents  of  estate, 

336. 
efPect  of  receivership  over  testator  at  time  of  his  death,  337. 
receivership  where  the  administration  is  of  property   claimed  by  third 

persons,  337. 
receivership  over  foreign  executor  or  estate,  339. 
right  of  creditors  to  have  receiver,  341. 
receivership  upon  death  or  departure   from   jurisdiction   of  executor   or 

administrator,  344. 
powers  of  a  receiver  over  an  estate,  346. 

effect  of  removal  of  the  receiver  from  the  jurisdiction,  347. 
subsequent  receiver  upon  death  of  the  receiver  of  the  estate,  347. 
receivership  over  escheated  property,  347. 

executor  holding  stock  not  personally  liable  as  stockholder,  1402. 
issuance  of  receiver's  certificates  in  receivership  of  estate  of  decedent, 

1610. 

ESTATES  OF  INFANTS, 
genei'al  rule  applicable,  352. 
on  refusal  of  a  trustee  or  executor  to  act,  354. 
in  actions  on  behalf  of  infants  to  disaffirm  contracts,  354. 
who  is  eligible  for  appointment,  355. 
effect  of  the  appointment  and  duties  thereunder,  356, 
when  such  a  receiver  will  be  discharged,  357. 

ESTATES  OF  INSANE  PERSONS, 
the  general  rule,  349. 
who  may  be  appointed  receiver,  352. 
effect  of  insanity  of  one  partner,  422. 

ESTOPPEL. 

persons   acquiescing   in   violation   of   their   rights   not   allowed   receiver, 

45,  61. 
waiver  or  loss  of  right  to  question  receiver's  certificates  by  reason  of 
estoppel,  1647. 

EVn»ENCE. 

to  be  produced  at  hearing  for  appointment,  1987. 
See,  generally,  Procedure. 

EXACTING  SECURITY. 

for  receivership  expenses,  61, 
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EXCESS  OF  JURISDICTION.     See  under  Courts. 

EXCLUSION     FROM     BUSINESS,     as     ground     for     receivership.     See 
Partnership. 

EXECUTION. 

proceedings  supplementary  to.     See  Creditor's  Suits. 

EXECUTIVE  OFFICERS. 

appointment  of  receiver  by,  79. 

EXECUTOR  and  administrator.     See  Estates  op  Decedents. 

EXECUTORY  CONTRACTS.     See  Contracts. 

EXISTENCE  OF  PROPERTY. 

must  be  shown,  49. 

EX  OFFICIO  TRUSTEE, 
reeeiversliip  in  case  of,  300. 

EX  PARTE  APPOINTMENTS. 

ex  parte  appointments  in  cases  of  emergency,  1968. 

effect  of  statutory  provisions  on  ex  parte  appointments,  1974, 

character  of  showing  necessary  for  ex  parte  appointment,  1977, 

waiver  of  notice  by  appearance  or  otherwise,  1979. 

in  cases  of  public  utilities,  1019. 

in  cases  of  insurance  cases,  1453. 

in  case  of  mines,  1500,  1523. 

See,  also,  under  Procedure. 

EXPENSES  OF  RECEIVERSHIP. 

right  of  court  to  exact  security  for  receivership,  61. 

expenditures  for  supplies,  labor,  and  the  like,  255. 

conducting  receivership  as  going  business,  how  paid,  262. 

See,  also.  Claims,  Fees,  Corporations,  and  Public  Utilities. 

EXTRAORDINARY  WRITS  FOR  REVIEW.     See  under  Appeals. 

EXTRA-TERRITORIAL  POWERS  AND  BIGHTS. 

general  status  and  rights  of  the  primary  receiver  in  another  jurisdiction, 

822. 
extra-territorial  jurisdiction  of  receivership  courts.     See  Courts. 
power  of  court  to  exercise  by  means  of  contempt,  509. 
right  to  sue  where  receiver  has  title,  1433. 
effect  where  receiver  not  entitled  to  sue  at  home,  1434. 
power  of  liquidating  trustee  of  corporation  to  sue,  769. 
creditor  of  foreign  state  suing  corporation  under  receivership  in  another 

foreign  state,  988. 
right  to  sell  partnership  assets  outside  of  state,  473. 
receiver's  certificates  for  preserving  property  outside  of  jurisdiction  of 

receivership  court,  1586. 
for  maintenance  of  suits  outside  of  jurisdiction,  see  CORPORATIONS,  PuB- 

uc  Utilities,  Banks,  Insurance,  and  Courts. 
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FEDERAL  COURTS. 

jurisdiction  of.     See  COURTS 
removal  to.     See  Proceduke. 

FEES  AND  EXPENSES  OF  RECEIVERSHIP. 
fees  and  expenses  of  the  receiver. 

general  right  of  receiver  to  compensation,  1722. 

■when  postponed  to  other  operation  claims,  1694. 

of  receiver  and  attorney  as  charge,  1694. 

not  dependent  upon  sufficiency  to  pay  other  claims,  1723. 

not  affected  by  fact  he  is  party,  1723. 

gratuity  practice  of  paying  personal  expenses  not  applicable,  1723. 

effect  of  orders  of  appointment  requiring  no  compensation,  1723. 

effect  where  receivership  fund  insufficient  to  pay  compensation,  1724. 

allowance  of  disbursements,  1725. 

various  classes  of  disbursements  allowed,  1725. 

not  allowed  reimbursements  for  duties  he  should  perform,  1726. 

fees  paid  for  reorganization  plans,  1726. 

nature  of  the  compensation  as  costs  and  judicial  character  of  duty  of 

fixing  them,  1726. 
when  to  be  paid  right  of  court  to  award  partial  allowance  on  account, 

1731. 
amount  of  receiver's  fee  largely  a  matter  of  discretion,  1732. 
periodical  payments  to  receiver,  1732. 

amount  of  compensation  naturally  variable  in  different  cases,  1732. 
controlling  elements  in  fixing  the  receiver's  compensation,  1734. 
statutory  regulations  of  receiver's  fees,  1741. 
effect  of  amendment  of  fee  statute  pending  receivership,  1742. 
discussion  of  various  statutes,  1741. 
fees  by  agreement  with  parties  to  litigation,  1743. 
amount  allowed  to  receiver  is  necessarily  variable,  1746. 
apportionment  of  fees  among  different  classes  of  creditors,  1747. 
loss  or  forfeiture  of  fees  or  non-payment  by  reason  of  receiver  being 

a  litigant,  1749. 
no  compensation  during  delays  caused  by  receiver's  own  appeals,  1750. 
circumstances  when  receiver  may  be  compelled  to  refund  fees  paid, 

1750. 
forfeiture  of  fees  a  matter  for  receivership  court,  1751. 
whether  receiver  who  is  party  entitled  to,  1751. 
specific  agreements  for  no  fees,  1751. 

fees  of  receivers  in  case  of  void  or  wrongful  receiverships,  1751. 
distinction  between  erroneous  and  wrongful  receiverships,  1753. 
circumstances  when  fees  taxable  against  litigant,  1753. 
effect  of  reversal  of  action  on  compensation,  1756. 
circumstances  where  corporation  liable  for  fees  of  its  receiver,  1757. 
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FEES  AND  EXPENSES  OF  EECEIVERSHIP— (Continucfl). 

fees  for  the  attorney  for  receiver  and  other  attorneys   connected  with 

receivership. 
right  of  attorney  for  receiver  to  compensation,  1757. 
status  of  the  attorney's  compensation  in  receivership,  1759. 
duty  of  receiver  to  employ  counsel,  1758. 

necessity  of  authorization  of  court  to  employ  an  attorney,  1760. 
selection  of  attorney  for  receiver,  1760. 
personnel  of  attorney  generally  left  to  receiver,  1761. 
practice  of  court  to  ratify  employment,  1760. 
duties  of  attorney  are  strictly  legal  in  character,  1760. 
who  may  object  to  selection  of  attorney,  1761. 
favoritism  not  approved,  1761. 

change  of  attorneys  on  conflict  of  interest  arising,  1762. 
employment  of  attorneys  of  parties,  1762. 
whether  a  receiver  who  is  a  lawyer  may  be  compensated  for  his  legal 

services,  1763. 
right  of  attorney  acting  in  official  capacity  to  be  paid  fees  out  of 

estate,  1764. 
right  of  a   United  States  district  attorney  to  fees  in  governmental 

receivership,  1764. 
control  of  receivership  court  over  allowance  of  the  fees  to  attorney^ 

1765. 
receiver  not  personally  liable  to  attorney,  1766. 
evidence  admissible  on  questions  of  amount,  1766. 
no  jury  trial  on  question  of  amount,  1766. 
order  for  fees  is  appealable,  1766. 
receivership    court    determines    amount    though    part    of   services    in 

appellate  court,  1767. 
rule  of  attorney's  lien  on  judgment  not  applicable  to  attorney  for 

receiver,  1767. 

fixing  amount  of  attorney's  compensation  and  principles  applicable 

1769. 
fees  may  be  for  services  outside  the  jurisdiction,  1771. 
results  of  litigation  an  element,  1772. 

fee  for  defending  receiver  against  unfounded  charges.  1772. 
fees  not  awarded  for  matters  outside  of  receivership,  1773. 
duration  for  which  fees  allowed,  1773. 
forfeiture  of  by  attorney,  1773. 
agreements  for  fees,  1774. 

apportioning  amount  of  fees  among  creditors,  1774. 
effect  where  appointment   of   receiver  is  held  void   or  set  aside  for 

error,  1774. 
distinction  where  appointment  merely  held  erroneous,  1774. 
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FEES  AND  EXPENSES  OF  RECEIVERSHIP— (Continued). 

particular  amounts  and  how  paid,  1776. 

periodical  payments  to  attorney,  1776.  ,» 

computing  amount  on  commission  basis,  1776. 

effect  of  statutes,  1776. 

requiring  purchaser  to  assume  payment,  1777. 

fees  belong  to  receiver  personally  and  not  to  corporation  of  which  he 
is  an  officer,  1777. 

non-assignability  before  earned,  1777. 

compensation  of  attorneys  other  than  attorney  for  receiver,  1777. 

paying  attorney  of  applicant  for  receiver,  1778. 

payment  for  special  services  of  attorney  of  a  party  during  receiver- 
ship, 1778,  1779. 

allowances  to  counsel  representing  different  priority  claimants,  1778. 

for  services  of  attorney  of  defendant,  1779. 

attorneys  bringing  in  special  funds  for  benefit  of  creditors,  1779. 

allowances  to  counsel  of  trustees  in  foreclosure,  1780. 

right  to  appeal  from  orders  allowing  compensation  of  receiver  or  his 
attorney,  2155. 

FIDUCIARY  CHARACTER  of  duties  of  receiver,  199. 

FIDUCIARY  RELATIONS. 

receiverships  involving.     See  Trust  Estates  and  specific  relations, 
duty  of  employees  and  others  in  intiuiate  control,  214. 

FINAL  JUDGMENT. 

receiver  in  aid  of  final  judgment  of  partition,  486. 
what  constitutes.    See  under  Appeals. 

FINANCIAL  TRANSACTIONS. 

general  attitude  of  receivership  toward  large  financial  transactions  made 
in  course  of  business,  1048. 

FIRE  INSURANCE  COMPANIES. 

receiverships  involving.     See  Insurance  Companies. 

FORECLOSURE  PROCEEDINGS.  See  under  Mortgages,  Chattel  Mort- 
gages, Mechanics'  Liens,  Pledges,  Equitable  Liens,  Statutory 
Labor  Liens. 

FOREIGN  CORPORATIONS.     See  under  Cokpobations. 

FOREIGN  COURTS. 

jurisdiction  of.     See  under  COURTS. 

FOREIGN  JURISDICTION. 

power  of  receiver  in  supplementary  proceedings  over  property  in,  685. 
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PORMS. 

regarding  forms  appended,  2189. 

complaint  in  federal  court  for  receiver  of  insolvent  corporation,  2189. 

creditor's  bill  seeking  appointment  of  receiver,  2190. 

stipulation  of  parties  for  appointment  of  receiver,  2194. 

answers  admitting  or  denying  necessity  for  receiver,  2195. 

notice  of  motion  for  appointment  of  receiver,  2196. 

order  to  show  cause  why  receiver  should  not  be  appointed,  2198. 
^,^--order  appointing  a  receiver,  2198. 

order  appointing  receiver  of  railroad,  1105. 

order  of  appointment  directing  operation  of  business,  2201. 

order  directing  operation   of  mine,   1511. 

order  for  receiver  de  bonis  hon,  2202. 

order  appointing  non-resident  receiver,  2204. 

order  substituting  new  receiver,  2204. 

order  granting  receiver  leave  to  sue,  2205. 

petition    by   receiver    for    leave   to    sue    directors    and    stockholders    of 
receivership  corporation  for  unpaid  stock,  2205. 

order   granting   petition   to    sue   directors   and   stockholders   for   unpaid 
stock,  2206. 

form  of  the  account  of  receiver,  1708. 

form  and  general  contents  of  the  certificates,  1621. 

petition  by  receiver  for  his  discharge,  2207. 

order  discharging  receiver,  2208. 

order  removing  receiver,  2209. 

order  turning  receivership  property  over  to  bankruptcy  court,  2210. 

TOEMULA  OF  SECRET  PROCESS.     See  under  Trade  Secrets. 
FRANCHISE  TAXATION.     See  under  Taxation. 
FRATERNAL  SOCIETIES.     See  under  Insurance  Companies. 

PRAUD. 

receivership  over  trustees  who  are  chargetl  with  fraud,  301. 
in  suits  to  set  aside  conveyances  on  ground  of  fraud,  518. 

PRAUD  OF  CREDITORS. 

transfers  in,  appointment  of  receivers,  518. 

effect  where  partners  procure  receivership  to  defraud  or  delay  creditors, 

443. 
receivership  where  fraudulent  acts  are  alleged,  405. 
charges  of  fraud  in  receiverships.    See  Creditor's  Suits,  Corporations, 

and  specific  topics.  • 

rUNDS. 

liability  of  receiver  for  funds  on  deposit  in  bank,  201. 
liability  of  receiver  for  interest  on,  206. 

PUNDS  ON  DEPOSIT  WITH  OFFICIAL. 

by  insurance  company,  status  of,  1476. 
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FURNISHING  BOND. 

in  lieu  of  receivership.     See  Bond  in  Lieu. 

on  appointment  or  preliminary  to  ex  parte  appointment.     See  Bonds. 

GAMBLING. 

receiverships  where  corporation  is  engaged  in   an  illegal   business  such 
as  racing,  gambling,  or  prize-fighting,  805. 

GARNISHMENTS. 

relation  of  the  receiver  to  garnishments,  attachments,  and  other  liens,  99. 
appointment  of  commissioner  to  hear,  2056. 

GAS  AND   ELECTRIC  COMPANIES. 
See  under  Public  Utilities. 

GAS  AND  OIL  PROPERTIES.     See  under  Mining  and  Oil  Properties. 

GENERAL  ASSIGNMENT  BY  PARTNERSHIP, 
as  ground  for  receivership,  425,  442. 

GENERAL   CREDITORS. 

effect  of  special  statutory  provisions  on  subject,  652. 
suits  by  for  receivership.     See  Creditor  's  Suits. 

GENERAL  DUTIES  AND  CARE. 

required  of  a  receiver.     See  Duties  of  the  Receiver. 
GENERAL  EFFECT  OF  APPOINTMENT. 

of  receiver  and  duties,  84. 
GENERAL    GROUNDS    AND    CIRCUMSTANCES    IN    WHICH    A    RE- 
CEIVER IS   APPOINTED. 

general  principles  applicable,  22,  287,  372. 

general  class  of  cases  in  which  a  receiver  is  appointed,  23. 

applicability  of  general  rules  of  equity,  24. 

necessity  for  danger  of  an  irreparable  injury,  28. 

caution  and  discretion  to  be  exercised  by  courts,  32. 

character  of  title  to  be  shown  by  plaintiff,  37. 

receivership  where   recovery  is   doubtful,  43. 

whether  existence  of  property  must  be  shown,  49. 

necessity  for  pendency  of  a  suit,  50. 

right  of  court  to  refuse  appointment  on  condition  of  defendant  furnish- 
ing a  bond,  55. 

effect  where  an  injunction  would  serve  same  purpose,  57. 

insolvency  as  a  ground  for  receivership,  58. 

what  constitutes  a  bar  to  relief  by  receivership,  61. 

right  of  court  to   exact  security  for  receivership  expenses,  61. 

appointment  of   receiver  with  consent   of   parties,   63. 

effect  of  statutory  provisions  on  the  subject,  67. 

effect  of  combining  legal  and  equitable  powers  in  one  court,   79. 

appointment  of  receiver  by  executive  oflScers,  79. 

right  to  appoint  receiver  without  resorting  to  a  court,  80. 

effect  of  defendant  offering  to  furnish  security  to  protect  plaintiff,  82. 
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GOING  BUSINESS,  BY  RECEIVER, 
conducting  receivership  as,  257. 
duty  of  receiver  when  conducted  at  a  loss,  262. 
receiver  in  mortgage  foreclosure  may  conduct,  587. 
conduct  of,  by  receiver  of  partnership,  467. 
disposition  of  earnings  and  meeting  losses  in  operations  by  receiver  in 

partnership,  474. 
extent  to  which  the  receiver  should  operate  the  mine,  1508. 
management  of  corporate  property  as  a  going  concern,  957. 
operation  of  the  business  of  the  public  utility,  1035,  1053,  1219. 
whether  receivers  should  continue  operation  of  public  utility  when  done 

at  a  financial  loss,  1037. 
expenses  of  operation  as  a  charge,  1693. 
expenses   of  conducting   receivership   as,   how  paid,   262. 
necessity  for  specific  directions  by  court  to  conduct  as,  265. 
funds  to  conduct,  how  raised,  265. 
borrowing  money  to  conduct,  266. 
notice  to  persons  with  whom  he  deals  of  receiver's  limited  powers,  267. 

GOOD   FAITH   OF   COURT. 

behind  receiver's  certificates,  1640. 

GOOD  WILL. 

as  part  of  sale  of  partnership  assets  by  receiver,  472. 
inclusion  of  good  will  and  trade  in  receivership  sale,  1791. 

GOVERNMENT  RECEIVERSHIPS. 

in  suits  by  government  to  quiet  title  or  cancel  mineral  locations,  1524. 
in  suits  involving  violation  of  anti-trust  laws.     See  Monopoly. 

GOVERNMENTAL  CONTROL. 

amenability   of  public  utility   receivers   to  legislative   control   regarding 
rates  and  the  like,  1103,  1108. 

GOVERNOR. 

right  of,  to  appoint  in  some  circumstances,  79, 

GROSS  EARNINGS  TAX.     See  Taxation. 

GROWING  CROPS.     See  Crops. 

HEAVY  EXPENSE. 

receivership  where  care  of  subject-matter  involves  heavy  expense,  485. 
HEIRS  OR  LEGATEES. 

receivership  on  behalf  of  heirs  or  legatees  of  deceased  partner,  422. 

See,  generally,  Estates  op  Decedents. 

HOMESTEAD. 

receiver   of   homestead,  508. 

HLiLEGAL  AND  UNAUTHORIZED  ACTS. 

of  dpfen<lant,  right  of  receiver  to  avoid,  152, 
II  Rec— 142 
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ILLEGAL  TRANSACTION. 

receivership    on    account    of    corporation    maintaining    a    monopoly    or 
engaged  in  illegal  transactions,  788. 

IMPAIRMENT  OF  CONTRACTS. 

receiver  can  not  act  so  as  to  result  in,  155. 

IMPROPERLY   ACTING  AS  RECEIVER. 

liability  of  person  who  so  acts,  214. 

IMPUTATION  OF  NOTICE. 

to   persons   dealing  with   receiver,    170,   198. 

extent  of  notice  imputed  to  holders  of  receiver's  certificates,  1644. 

INABILITY  TO  CONTINUE  BUSINESS. 

appointment  on  account  of  futility  of  continuing  business  under  exist* 

ing   plan — opportunity    to    reorganize,    1453. 
inability  to  attain  the  business  purposes  of  the  corporation,  718. 

INCOME  TAXES.     See  under  Taxation. 

INDEMNIFJCATION. 

offering  of  in  lieu  of  receivership.     See  Bond  in  LlEU. 

INDEPENDENT   FOREIGN  RECEIVER, 
of  a  foreign  corporation,  989. 

INDIAN  RESERVATIONS. 

receivership  over  oil  lands  in,  1532. 

INFANTS. 

receiverships  involving.     See  Estates  of  Infants. 

INHERENT  JURISDICTION  OF  COURTS  OF  EQUITY. 
to  appoint  corporation  receivers,  705. 

INJUNCTION.  ' 

and  receivership  distinguished,  19. 
effect  where  an  injunction  would  serve  same  purpose,  57. 

INJUNCTION  CHARACTER  OF  RECEIVERSHIP, 
discussed,  22. 

INJURY. 

necessity  for  danger  of  an  irreparable  injury,  28. 

INSANE  PERSONS.     See  Estates  of  Insane  Persons. 

INSOLVENCY. 

of   defendant  as   an   element,   31. 

as  a  ground  for  receivership,  58,  728. 

insolvent  debtors,  receivers  for,  604. 

insolvent  owner  of  mortgaged  property,  603,  630. 

of  one  in  possession  of  real  estate  as  ground  for  receivership,  499,  503. 

effect  of  insolvency  of  cotenant  in  possession,  484. 

effect  of  insolvency  of  defendant  partner,  381. 
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INSOLVENCY— (Continued) . 

receivership  in  case  of  insolvency  of  the  partnership,  433. 

of  executor  administrator  as  cause  for  receivership,  330. 

insolvency  as  a  controlling  circumstance  in  case  of  corporations,  331,  728. 

how  insolvency  or  inability  of  insurance  company  to  continue  operations 

is  ascertained,  1470. 
effect  of  being  known  by  vendor  when  contract  made,  521,  522. 
conditional  sales,  consignments,  and  purchases  with  knowledge  of,  164. 
right  of  recoiver  to  adopt  or  reject  where  purchaser  or  consignee  was 

insolvent,  164,  169. 
effect  of  conveyances  of  property  to  receiver  by  insolvent  corporation, 

987. 

INSTRUCTIONS  OF  COURT. 

should  be  sought  in  cases  of  doubt,  195,   627. 
instructing  receiver  by  ex  parte  orders,   1995. 

INSURANCE  COMPANIES,  BENEFICIAL,  FRATERNAL  SOCIETIES, 
AND  BUILDING  AND  LOAN  ASSOCIATIONS  AND  THE  LIKE. 

appointment  of  the  receiver. 

general  purpose  and  effect  of  such  receiverships,   1437. 

effect  of  receivership  of  building  and  loan  society   on  debts   owing 

it,  1439. 
receivership  of  corporations  of  this  class  amounts  to  dissolution,  1440. 
appointment   under   special   statutes   relating   to   such   organizations, 

1440. 
general  purpose  and  extent  of  supervisory  statutes,  1440. 
whether  such  statutory  systems  are  exclusive,  1442. 
no  federal  question  raised  by  exclusive  statutes,  1447. 
appointments  not  made  under  special  statutory  authority,  1448. 
right  of  corporation  to  waive  benefits  of  statute,  1448. 
right   of  state  to  waive  its   right  to  seek   receivership   in   favor   of 

another,  1449. 
inherent  power  of  court  of  equity  to  appoint  receiver  over,  1449. 
usual  grounds  for  appointment,  1450. 
receivership  of  a  foreign  building  and  loan  association,  1453,  1472, 

1476. 
ex  parte  appointment,  1453. 

receivership  of  mutual  insurance  company,  1453. 
appointment   on   account   of    futility    of    continuing    business    under 

existing  plan — opportunity  to  reorganize,   1453,   1454. 
receivership    of    fraternal   insurance   society   where    assessment    plan 

economically  impossible,  1454. 
receiver  of  incorporated  beneficial  association  based  on  failing  oper- 
ations, 1456. 
distinction  between  beneficial  and  insurance  organizations,  1456. 
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INSURANCE    COMPANIES,    BENEFICIAL,    FRATERAL    SOCIETIES, 

AND  BUILDING  AND  LOAN  ASSOCIATIONS  AND  THE  LIKE 

— (Continued). 

federal  court  will  assume  constitutionality  of  state  statute  regarding 
insurance  societies,   1459. 

whether  a  federal  equity  court  may  appoint  a  receiver  after  pre- 
liminary steps  by  state  officials  under  statutory  system,  1461. 

corporation  merely  engaged  as  agent  for  insurance  companies,  1465. 

effect  of  receiver  being  appointed  over  the  insured,  1466. 

whether  receivership  of  insured  causes  an  expiration  of  insurance 
policy,  1466. 

discretion   of  the  court  respecting   the  appointment,   1469. 

how  insolvency  or  inability  to  continue  operations  is  ascertained, 
1470. 

what  facts  generally  necessary  as  a  basis  for  appointment,  1471. 

adequate  remedy  at  law  for  injuries,  1472. 

necessity  for  existence  of  assets,  1472. 

cessation  of  corporate  functions  on  appointment  of  receiver,  1473. 

receiver  not  agent  of  the  corporation,  1473. 

administration  of  the  estate.    . 

Avho  will  be  appointed  receiver,  1473. 

general  statement  of  principles  applicable,  1473. 

reducing  the  assets  to  possession,  1474. 

collecting  unpaid  stock  subscriptions,   1475. 

defenses  available  by  stockholders,  1476. 

contracts  with  special  agents,  1482. 

status  of  special  funds  of  such  organization  on  deposit  with  officials, 

1476. 
effect  of  the  appointment  of  a  receiver  on  the  policies  or  executory 

contracts  of  the  corporation,   1478. 
effect    of    appointment    of    receiver    on    matured    rights    respecting 

policies  or  contracts,  1483. 
rights    of   borrowing   and    non-borrowing    members    of    building   and 

loan  associations,  1483. 
status  of  borrowing  and  non-borrowing  members  of  building  associ- 
ations, 1487. 
assessment    of    members    of    mutual    companies    or    associations    by 

receivers,  1488. 
amount  of  assessment  to  be  made,  1492. 
conclusive  character  of  assessment,   1492,  1493. 
no  necessity  for  members  to  be  parties  to  be  assessed,  1492. 
defenses   available   to   assessment   suits,   1493. 
suits  to  enforce  such  assessments  levied  by  the  receiver,  1494. 
right   of   member   of   mutual   insurance   company    to   set   off   against 

assessment,  1675. 
application  of  statutes  of  limitation  to  suits  upon  assessments,  1495. 
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INTEREST  PAYMENTS. 

on  claims  of  creditors  pending  corporation  receivership,  902. 

allowance  of  interest   on  claims,   1678. 

liability  of  receiver  for  interest  on  funds,  206. 

interest  upon  preferred  claims  in  public  utility  receiverships,  1210. 

what  rate  of  interest  may  be  allowed  on  receiver's  certificates,  1628. 

INTERESTS  IN  REAL  ESTATE.     See  Real  Property,  Mortgages,  and 
Partition. 

INTERFERENCE  WITH   POSSESSION  OF  RECEIVER, 
not  allowable,    122,   646. 
interference  with,  as  constituting  contempt.     See  Contempt. 

INTERLOCUTORY  PROCEEDINGS  IN  THE   RECEIVERSHIP. 
See,  also,  Procedure  and  special  topic  relating  to  the  proceeding. 

INTERNAL  REVENUE  TAXES. 

receiver  to  collect  when  evaded,  1878. 

INTERSTATE  COMMERCE  COMMISSION. 

amenability  of  public  utility  receivers  to  public  service  commissions  and 

governmental  control,  1103,  1108. 
for  general  discussion.     See  Public  Utilities. 

INTERVENTION. 

allowing  parties  to  intervene  in  the  receivership,  1955. 

right  of  receiver  of  partnership  to  intervene  in  suit  involving  firm,  464. 

INVENTORY  OF  PROPERTY  OF  RECEIVERSHIP, 
duty  of  receiver  to  make,  198. 

IRREPARABLE  INJURY, 
necessity  for  danger  of,  28. 

IRRIGATION  SYSTEMS  OB  DISTRICT, 
receiver  over,   1572. 

receiver's  certificates  to  reconstruct  faulty  irrigation  systems,  1611. 
receivers  for  public  utility  receiverships.     See  Public  Utilities. 

JOINT  ADVENTURES. 

when  receiver  will   be  appointed,  476,   1565. 

JOINT  STOCK  ASSOCIATIONS, 
receiver  over,  1567. 

JUDGE. 

disqualification  of  judge  to  preside  in   receivership  case,   1986. 
effect  of  relationship  to  judge  or  parties,  280. 

JUDGMENT. 

rendition  of,  pending  receivership,  109. 

receivers  in  aid,  195.3. 

receiver  in  aid  of,  in  partition,  486. 
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JTDGMENT— (Continued) . 

receivership  in  aid  of  judicial  sales.  530. 

payment  of,  when  presented  to  receivership  court,  1888,  1919. 

against  receiver,  payment  of,  1124. 

rank  of  judgment,  1128,   1132. 

receiver  after,  to  carry  it  into  effect,  365. 

proceedings  supplementary  to.     See  Creditor's  Suits. 

JUDICIAT.  SALES. 

receivership  in  aid  of,  530. 

JUEISDICTION. 

effect  of  removal  of  the  receiver  from  the.  347. 
jurisdiction  and  contlict  of  different  courts.     See  Courts. 

LABOR  LIENS. 

receiverships    respecting    statutory    labor    liens,    642.      See,    also,    under 
Mechanic's  Liens. 

LABOR  UNIONS. 

receiver  over  when   unincorporated,   15G7. 

liability  to  receiver  for  treble  damages  under  antitrust  law.  1096. 

LANDLORD  AND  TENANT  AND  RIGHTS  UNDER  LEASES. 
receivership  at  instance  of  landlord  or  tenant. 

circumstances  in  which  receiver  appointed,  536. 

receivership  over  growing  crops,   537. 

appointment  of  receiver  to  gather  crops  on  leased  land,  506. 

combined  lease  and  sale  contract,  538. 

deed  of  trust  to  secure  advances  to  tenant,  538. 

breach  of  covenants  of  lease,  538. 

status  of  receiver  of  landlord  in  relation  to  the  property.  539. 

receivership  determined  upon  conditions  at  time  of  application,  539. 

duration  of  the  receivership,  539. 
receiverships  affecting  leases. 

receiver  of  a  lessee,  541. 

receivers  to  collect  rent,  540. 

adoption  or  rejection  of  leases  by  receiver,  160,  161,  162,  542. 

extent  of  liability  of  receiver  where  he  rejects  lease,  544. 

extent  of  liability  of  receiver  where  he  holds  without  express  adop- 
tion or  rejection,  544. 

nature  of  rent  charge  on  property  held  by  receiver  under  lease,  545. 

right  of  lessor  to  enter  or  distrain  pending  receivership.  546. 

effect  of  default  of  lessee  prior  to  receivership,  546. 

sale  or  assignment  of  lease  by  receiver  as  operation  of  law,  547. 

receiver  of  lessor,  548. 

position  of  receiver  toward  leases  of  the  corporation,  956. 

rights  of  purchaser  of  lease   from  receiver,  548. 

status  of  receiver  of  lessor,  548. 

receiver  as   lessor  or  lessee,   549. 

lor  matters  generally  affecting  realty,  see  Real  Property. 
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LAW  FIRM. 

whether   the   receiver   of  a   law   firm   may   continue    the   practice    of   the 
firm,  470. 

LEASES. 

receiverships  involving.     See  Landlord  and  Tenant. 

LEAVE  TO  SUE.     See  under  Procedure. 

LEGAL  AND  EQUITABLE  POWERS, 
effect  of  combining  in  one  court,  79. 

LEGATEES  OR  HEIRS. 

receivership  on  behalf  of  heirs  or  legatees  of  deceased  partner,  422. 
See,  also,  Estates  op  Decedents. 

LESSOR  AND  LESSEE. 

for  matters  relating  to  leases  generally.     See  Landlord  and  Tenant. 

LEVY  OF  WRIT  OF  EXECUTION, 
right  obtained  by,   119. 

LIABILITY  OF  RECEIVER. 

for  violations  of  his  trust,  208. 

on  contracts   of   defendant,  142. 

for  general  liabilities.     See  Duties  and  Liabilities. 

LICENSES. 

receiverships  involving,  1557,  1561. 

LIENS. 

whether  displaced  by  receivership,  108. 

enforcement  of  pending  receivership,  108. 

relation  of  receiver  to,  99. 

receiver  takes  property  subject   to  existing  vendor's  lien.  527. 

right   of   original   owner   to    create    lien    on   residue   after   payment    of ' 

receivership  claims,  1705. 
enforcement  of  vendor's   lien,   526. 
liens  of  equitable  nature.  See  Equitable  Liens. 

rule   of   attorney's   liens   on   judgment   not   applicable   to   attorney   for 
receiver,   1767. 

LIEU  OF  RECEIVER. 

indemnity  bond  as  substitute  for  receivership.     See  Bond  in  Lieu. 
payment  of  occupation   rent  of  real  property  as  substitute,  515. 

LIFE  ESTATE. 

is  subject   to   receivership.   493,   495. 

in  corporation  stock,  stockholder's  liability,  1396. 

LIFE  INSURANCE  COMPANIES.     See  Insurance  Companies, 
LIMITATION  STATUTES. 

for  application  to  receivership  cases.     See  Peoceduke  and  special  topics 
to  which  applicable. 
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LIMITED  OR  SPECIAL  PARTNERSHIPS.     See  Partnerships. 

LIQUIDATING  RECEIVER. 

defined,  17,  19.     See,  also,  under  Corporations. 

LITIGATION   FUND. 

to  reduce  assets  by  litigation  raised  by  means  of  receiver's  certificates, 
1586. 

LOAN  ASSOCIATIONS.     See  under  Insurance  Companies. 

LOAN  OF  RECEIVERSHIP  FUNDS, 
right  of  receiver  to,  205. 

receiver  should  not  loan  funds  to  himself,  205, 
effect  on  borrower  of  unauthorized  loan,  206. 
duty  to  loan  funds  when  directed  by  court,  207. 

LODGES. 

receivership  over,  1566. 

matters  relating  to  fraternal  societies.     See  Insurance  Companies. 

MAINTENANCE. 

suit  for.     See  under  Marriage  Relation. 

MANDAMUS. 

review  of  receivership  proceeding  by  certiorari  or  mandamus,  2186. 

See,  also,  topic  under  Appeals. 
MANUFACTURING. 

receiver  conducting  operations,  259.     See,  also.  Going  Business. 
MARRIAGE  RELATIONS  AND  MATTERS  ARISING  THEREFROM. 

in  general,  358. 

in  actions  against  married  woman  doing  business  as  sole  trader,  358. 

in  action  by  wife  to  establish  her  separate  interest,  359. 

controversies  arising  out  of  marriage  settlements,  359. 

in  matters  affecting  dower  and  curtesy,  361. 

subjecting  dower  interest  to  receivership,  494. 

suit  by  receiver  to  admeasure  dower,  492. 

effect  where  one  party  claims  as  tenant  by  the  curtesy,  486. 

receiverships  involving  marriage  settlements,  359,  360. 

receivers  over  separate  estates  of  married  women,  358. 

receivers  in  actions  for  divorce  or  maintenance,  362,  1560. 

rights  of  receiver  in  divorce  respecting  interest  in  partnership,  463. 

procedure   requisites  to   the   appointment,   368. 

what  property  may  be  placed  under  receivership,  370. 
MARSHALING  OF  ASSETS. 

in  a  foreign  jurisdiction  and  creditors'  right  of  general  participation,  992. 
MASSACHUSETTS  TRUST. 

receivership  involving,  1567,  1568. 
MATURITY  OF  DEBT. 

appointment  before  maturity  of  the  debt,  589. 
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MECHANIC'S  LIENS. 

receiverships  in  foreclosure  of  mechanic's  liens,  635. 

receiverships  affecting  property  covered  by  mechanic's  Hens.  640. 

receivership  does  not  devest  but  interferes  with  enforcement,  640. 

lien  follows  fund  if  properly  sold  by  receiver,  640. 

receiver  may  enforce  it,  641. 

jurisdiction  acquired  by  foreclosure  suit,  641. 

MERE  DISAGREEMENTS. 

as  grounds  for  receiverships.     See  Partnerships,  Trust  Estates  and 
Corporations. 

METHOD  OF  COURT. 

in  selecting  the  receiver,  282. 

MINERAL  SPRING, 
receiver  of,   1499. 

MINIMUM  PRICE. 

at  receiver's  sale.     See  Sales  and  Reorganizations. 

MINING,  OIL,   AND  GAS  PROPERTIES. 

mining  properties. 

general  rule  regarding  receivership  for  mines  and  reasons  therefor, 
1496. 

no  receivership  where  injunction  will  serve  purposes,   1497. 

receiver  to  perform  annual  assessment  work,  1499. 

bond  in  lieu  of  receivership,  1499. 

receivership  of  mineral  springs,   1499. 

application  of  laches  to   suits  involving  receiverships,   1499,   1508. 

rule  in  regard  to  placer  deposits,   1499. 

ex  parte  appointments,  1500. 

receiverships  in   litigation  between  tenants  in  common,   1501. 

difficulty  of  partitioning,   1501. 

laches  of  co-tenant  as  preventing  receivership,  495. 

probable  fall  in  price  of  metal  as  ground  for  receivership,  1503. 

receiverships  in  litigation  between  vendor  and  purchaser,  1504. 

receiver  in  suit  to  rescind  on  ground  of  fraud,  520. 

receivership  at  instance  of  purchaser  at  judicial  sale,   1504. 

solvency   of  defendant   as   ground   of   refusing   receiver,    1504. 

receiverships    in    foreclosure    proceedings,    1505. 

receivership  over  parts  of  property  not  covered  by  mortgage,  1505. 

receivership  in  mechanic's  lien  foreclosure,   1505. 

receivership  where  mortgagor  exhausting  property  during  period  of 
redemption,   1506. 

receiverships  between  mining  partners,  1507. 

receiver  for  English  associations  similar  to,   1567. 

quarrels  and  dissensions  among  mining  partners  as  ground  of  receiver- 
ship,  1508. 

laches  of  alleged  mining  partner,  1508. 

extent  to  which  the  receiver  should  operate  the  mine,  744,  1508. 
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MINING,  OIL,  AND  GAS  PROPERTIES— (Continued). 

duty  of  receiver  to  perform  annual  assessment  work,  1508. 

operation  while  winding  up  mining  corporation,   1509. 

necessity  for  specific  order  to  operate,   1510. 

character  of  properties  where  operation  advisable,  1510. 

question  of  operation  matter  of  court's  discretion,  1513. 

payment   of   losses    from   operation,    1513. 

receiver  may  adopt  ore   contracts,   1514. 

receiver  subject  to  royalty  contracts,  1514. 

receiver  may  enter  into  ore  selling  contracts,  1514. 

liability  for  acts  of  operation,  1514. 

expenses  of  receivership  as  prior  lien,  1514. 

circumstances  where  plaintiff  liable  for  costs  of  receivership,  1514. 

issuance  of  receiver's  certificates  in  case  of  mines,  1605. 

receivership  over  mining    corporations,    1515. 

mining  corporation  of  one  state  owu<ng  property  in  another,  1515. 

oil  and  gas  properties. 

general  rule  regarding  receivership  for  oil  and  gas  properties,  1517. 

court   will   not  ordinarily  enjoin   operation   of,   1517. 

where  protection  can  be  served  by  injunctional  order,  no  receiver- 
ship,  1517. 

prevention  of  waste  as  general  ground,  1518. 

what  constitutes  a  showing  of  waste  under  mortgage,  568. 

effect  of  persons  in  possession  furnishing  indemnity  bond  in  lieu  of 
receivership,  1519. 

between  what  parties  and  what  kinds  of  actions  receiverships  gen- 
erally sought,  1521. 

oil  and  gas  properties  not  susceptible  of  partition,  1521. 

receivership  in  cases  of  co-tenants  or  joint  tenants,  1522. 

receivership  in  case  of  life  estate,   495,   1522. 

receiverships  in  suits  by  government  to  quiet  title  or  cancel  mineral 
locations,  1520,  1524. 

receivership  in  suit  to  cancel  lease,  1522,  1533. 

ex  parte  appointment,   1523. 

foreclosure  of  mortgage  on,  1524. 

in  suits  for  specific  performance,  1524. 

status  of  purchasers  of  oil  produced  from  claims  in  litigation,  1530. 

receivership  pending  patent  proceedings  to  prevent  waste,  1532. 

receivership  over  oil  lands  in  Indian  reservations,   1532. 

cancellation  of  oil  leases  on  behalf  of  Indians,  1533. 

receiver  to   collect  oil   royalties,   1533. 

receiver  for  purpose  of  drilling  well  as  protection  against  drainage, 
1535. 

receiver  by  person  in  possession  to  prospect  for  oil,   1538. 

limiting  purposes  of  the  receivership  to  assessment,  collection  of 
royalty  and  the  like,  1538. 
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MINING,  OIL,  AND  GAS  PROPERTIES— (Continued), 

operation  of  oil  wells  and  payment  of  expenses  thereof,  1539. 
issuance   of  receiver's   certificates  in   case  of,    1605,    1609. 
compensation  of  receiver  recoverable  as  damages,  1540. 
extent  of  right  of  receiver  to  reduce  the  property  into  -possession,  1541. 
use  of  tools  and  machinery  by  receiver  as  a  trespass,  1541. 
determining  title  in  independent  suit,  1542. 
receivership   for   a   pipe   line   company,    1542. 
MINING  PARTNERSHIP.     See  Mining,  Oil,  and  Gas  Properties. 
MISAPPROPRIATION. 

and  mismanagement  as  ground  for  receivership,  402. 
right  to  follow  misappropriated  funds  into  hands  of  receiver,  1701. 
right  of  receiver  to  charge  his,  to  his  personal  account,  1718. 
MISCELLANEOUS  INTERESTS  IN  PROPERTY  AND  RIGHTS  ARIS- 
ING  THEREFROM, 
necessity  for  tangible  property  or  rights,   1560. 
Indian  allotment,    1560. 

miscellaneous  forms  of  property  subject  to  receivership,  1560. 
bail  money  as  subject  for  receivership,  1561. 
receivership  over  heirlooms,  1561. 
receivership  over  newspaper,  1561. 
pledged  property,   1562. 
in  suits  for  specific  performance,  1562. 
MISMANAGEMENT. 

and  misappropriation  as   ground,  402. 

mismanagement  based  on  account  approved  by  probate  court,  328. 
receivers  for  mismanagement  on  part  of  majority  stockholders,  723. 
MISTAKES  OF  LAW. 

liability   of  receiver  for,  209. 

MONEY. 

necessity  of  order  of  court  to  pay,  228. 
right  of  receiver  to  borrow  money,  202. 
MONOPOLY. 

where  plaintiff  engaged  in,  appointment  refused,  61. 

receivership    on    account    of    corporation    maintaining    a    monopoly    or 

engaged  in  illegal  transactions,  692,  788. 
circumstances   when   receiver  appointed   in   proceedings   for   maintaining 

a   monopoly   under   Sherman   anti-trust   law,    788,    1020. 
right  to  sell  plant  to  sole  competitor  in  business,  802. 
circumstances  when   receiver  appointed  under  state  anti-trust  laws,  803. 
right    of    receiver   of   corporation   injured   by   violation    of   anti-trust   to 

recover  treble  damages,  797. 
whether   the   cause   of   action   for   treble   damages   may   be   asserted   by 

receiver  after  dissolution  of  corporation,  799. 
right  of  receiver  to  recover  treble  damages  under  anti-trust  act  against 

unincorporated   labor  unions,  1096. 
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MORTGAGES. 

mortgages  on  real  property. 

scope  of  treatment  of  subject,  552. 

general  view  of  the  subject,  552. 

receivers  under  common   law,  553. 

receivership  on  behalf  of  first  mortgagees  in  foreclosure  of  equitable 
mortgages,  557. 

general  principles  applicable,  557. 

preservation  of  the  property  as  security  as  an  essential  ground,  560. 

indispensable    grounds    or   conditions   for   the   appointment    of    a    re- 
ceiver, 561. 

inadequacy  of  security  must  be  a  present  and  not  merely  threatened 
'  condition,  562. 

showing  of  inadequacy  must  be  in  competent  form,  562. 

necessity    for    showing    conditions    or    grounds    additional    to     the 
indispensable  grounds,  564. 

when  insolvency  of  mortgagor  must  be  shown,  563,  565. 

what   is   a    sufficient    showing    of   insolvency,    564. 

what  constitutes  a  showing  of  waste,  565. 

effect   of  statutory  provisions  on   the  subject,  571. 

statutes  relating  to  receivers  under,  whether  exclusive  or  not,  573. 

effect  of  stipulations  in  the  moilgage,  16,  574. 

stipulations  in  the  mortgage,  how  far  binding  on  the  court,  16,  575, 
591,  593,  602,   611. 

discretion  of  the  court,  576. 

property  affected  by  the  receivership,  577. 

whether  receivership  extended  to  property  not  covered  by  mortgage, 
577. 

disposition  of  funds  not  covered  by  terms  of  mortgage,  577. 

whether  rents  and  profits  covered,  578,  581,  583,  584. 

extension  to  crops  not  covered  by  mortgage,  579,  581. 

homestead  character  of  property  immaterial,  579. 

persons  other  than   mortgagor  affected  by  receivership,   580. 

necessity  to  make  party  in  possession,  party  to  receivership  proceed- 
ings, 580,  581. 

whether  judgment  creditors  of  mortgagor  interested.  582. 

time  for  applying  and  duration  of  receivership,  582. 

discharge  of  receiver  upon  sale  of  mortgaged  premises.  582. 

appointment  of  receiver  during  period  of  redemption,  583. 

receiver  on  behalf  of  purchaser  on  foreclosure,  584. 

receiver  on  behalf  of  mortgagee  pending  appeal  from  sale,  584. 

receiverships   in    foreclosure   proceedings    involving   mines,    1505. 

duties,  powers,  and  liabilities  of  the  receiver,  584. 

effect  of  acquiescence  in  orders  made  pending  administration,  585. 

effect  on  receiver  where  orders  for  expenditures  are  erroneous,  587. 
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MOETG  AGES— (Continued) . 

extent  of  care  to  be  exercised  by  receiver,  588. 

appointment  does  not  devest  prior  liens,  588. 

duties  of  receiver  not  to  be  delegated,  588. 

receiver  not  to  profit  from  receivership,  588. 

right  of  receiver  to  give  a  mortgage,  205. 

appointment  before  maturity  of  the  debt,  589. 

questions  relating  to  the  procedure,  590. 

who  will  be  selected  receiver,  592. 

showing  required  to  warrant  appointment,  592. 

receiverships  on  behalf  of  junior  mortgagees,  592. 

right  of  a  junior  mortgagee  to  a  receiver  as  against  the  mortgagor, 
592. 

right  of  a  junior  mortgagee  as  against  a  senior  mortgagee,  596. 

priorities  of  different  mortgagees  over  the  rents  and  profits,  597. 

extension  of  receivership  to  cover  senior  and  junior  mortgages,  599. 

how  junior  mortgage  receivership  may  be  displaced,   599. 

effect  where  independent  suits  exist  by  both  senior  and  junior  mort- 
gagees, 600. 

receiverships   affecting   mortgaged    property,    600. 

receiverships  in  actions  for  benefit  of  others  than  the  mortgagee,  600. 

receivership  at  instance  of  mortgagor,  601. 

receivership  at  instance  of  persons  liable  for  deficiency,  601. 

receivership  at  instance  of  other  creditors,  601. 

receivership  as  against  mortgagee  in  possession,   602. 

receivership  at  instance  of  bondholder,  602. 

general  receivership  ovpr  the  affairs  of  insolvent  creditor,  603. 

receivership  will  not  interfere  with  previous  liens,  604. 

expenses  of  receivership  no  burden  upon  prior  mortgage  not  involved, 
605. 

interference  with  receivership  by  prior  mortgagee,  606. 

leave  to  senior  mortgagee  to  foreclose,  607. 

conflicts  between  general  and  foreclosure  receivers,  607. 

priorities  of  expenses  and  liens,  609. 

duty  of  a   general  receiver  toward   mortgage,   610. 

right  of  receiver  of  mortgagee  to  satisfy  mortgages,  610. 

right   of   receiver   of   mortgagee   to   foreclose   or   litigate   concerning 

mortgage,  610. 
receiverships  created  at  instance  of   others  than  mortgagees,   612. 
estoppel  of  mortgagee  by  allowing  receiver  to  distribute  lien   fund 

without  objection,  614. 
effect  of  statutory  labor  liens  on  corpus  of  mortgaged  property,  615. 
general  effect  of  receiverships  at  instance  of  creditors  on  mortgages, 

615. 
extension  of  creditor's  receivership  to  mortgage,  616. 
right   of   receiver  to  contest  validity  of  mortgage,  618. 
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MORTGAGES— (Continued). 

receiverships  affecting  mortgaged  chattels. 

common  law  and  equitable  view  of  chattel  mortgage  and  right  to  a 

receiver  in  foreclosure,   618. 
common  law  view,  618. 
equitable  view,  619. 
general    principles    governing    receiverships    in    actions    to    foreclose 

chattel  mortgages,  620. 
discretion  of  court,  620. 
necessity  for  pending  suit,  621. 
effect  of  informality  of  mortgage,  623. 
property  affected  by  receivership,  625. 
the  court 's  general  control  over  the  receivership,  626. 
appointment  of  receiver  ex  parte,  627. 
vacation  of  receivership,  627. 
general  duties  of  the  receiver,  627. 

revocation  of  orders  should  not  be  made  without  a  hearing,  628. 
authorizing  receiver  to  make  sale,  628. 
receiver  taking  possession  of  property  of  mortgagor  but  in  name  of 

third  person,  626. 
continuing  business  in  which  mortgaged  property  essential,  626, 
effect  of  destruction  by  fire  of  mortgaged  property,  626. 
grounds  for  appointing  a  receiver,  628. 
effect  where  the  property  has  passed  to  third  person,  630. 
general  effect  of  statutes  on  subject,  630. 
perishable  character  of  property  as  a  factor,  630. 
general  court  showing  necessary,  631.     _ 
necessity  for  showing  of  waste,  630. 
prevention  of  multiplicity  of  suits  as  ground  for  receiver,  631. 

MOTION. 

not  proper  procedure  to  try  title  in  receivership,  225. 

MULTIPLICITY  OF  SUITS. 

prevention  of  as  ground  for  receivership,  631, 
in  creditor's  suit  to  set  aside  conveyances,  656. 

MUNICIPALITIES  AND  OTHER  PUBLIC  BODIES. 

receivers  of  municipal  corporations,  1568. 
receivers  of  boards  or  quasi-public  corporations,   1572. 
receivers  of  public  officers  or  fees  earned  by  them,  1573. 
receivers  for  contractors  of  public  work,  1574. 

no    receivership    to    collect   street  assessments   where   bonds   pledged   to 
secure  them,  632. 

MUTUAL  INSURANCE  COMPANIES  OR  ASSOCIATIONS.     See  Insur- 
ance Companies. 

NATIONAL  BANKS.     See  Banks  and  Banking. 
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NATURE  or  THE  ACTION. 

in  which  a  receiver  is  appointed,  1950. 

NEGLIGENCE  AND  TOETS. 

general  liability  of  the  receivership  for,  243. 

See,  also,  Torts,  Corporations,  Public  Utilities,  and  specific  topics. 

NON-BORROWING  MEMBERS. 

of  building  and  loan  associations,  rights  of,  1483. 

NON-JUDICIAL. 

appointment  of  receiver  by  executive  officers,  79. 
appointment  of  receiver  without  resorting  to,  80. 

NON-NEGOTIABLE  INSTRUMENT, 
character  of  receiver's  certificates,  1643. 

NON-RESIDENT. 

receiver  may  be  a  non-resident,  281. 

NON-RESIDENT  RECEIVER. 

conditions  in  bond  of,  2063.     See,  generally,  BoxDS. 
receivership  in  case  of  non-resident  partners,  385. 

NOTICE  CHARGEABLE. 

to  person  dealing  with  receiver,  170,  198. 

extent  of  notice  imputed  to  holders  of  receiver's  certificates,  1644. 

NOTICE  OF  APPLICATION. 

for  a  receiver,  necessity  and  requirements  of,  1964. 

OATH  OF  RECEIVER. 

effect  of  failure  to  take,  2075. 

OCCUPATION  RENT. 

payment  of,  in  lieu  of  receiver  of  real  property.  515. 

OFFICERS. 

receivers  of  public  officers  or  fees  earned  by  them,  1573. 

OFFICERS  OF  CORPORATIONS  in  relation  to  receiverships. 
See,  generally.  Corporations  and  specific  kind  of  corporation. 

OFFICIAIj  ATTORNEY. 

right   of   attorney   acting   in   official   capacity   to   be   paid   fees   out   of 
estate,  1764. 

OFFICIAL  CONTRACTS. 

by  receiver,  only  liable  in  official  capacity,  169. 

OFFICIAL  DEPOSIT  OF  FUNDS. 

by  insurance  company,  status  of,  1476. 

OFFICIALS. 

eligibility  of  court  or  other  officials.  279. 

OIL  AND  GAS  PROPERTIES.     See  Mixing,  Oil,  and  Gas  Properties. 
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OPERATION   EXPENSES.     See   under   Going   Business,   Corporations, 

Public  Utilities,  Mining,  and  specific  topics. 
ORDER  OF  APPOINTMENT.     See  under  Procedure  and  specific  topics. 
ORGANIZED  LABOR.     See  under  Employees. 

ORIGIN  OF  RECEIVERSHIP  LAW. 
general  nature,  origin,  and  growth,  1. 

OTHER  REMEDIES. 

as  distinguished  from  receivership,  17. 

OUSTER. 

effect  of  ouster  or  refusal  to  account  for  profits,  481. 
termination  of  receivership  by  bankruptcy,  2129. 

PARTIES  TO  RECEIVERSHIP.     See  Procedure  and  specific  topics. 

PARTITION  PROCEEDINGS, 
in  general,  478. 

effect  of  hostile  feelings  or  disagreements  between  eotenants,  481. 
effect  of  ouster  or  refusal  to  account  for  profits,  481. 
effect  of  property  to  be  partitioned  being  used  in  partnership  capacity, 

483. 
effect  of  insolvency  of  tenant  in  possession,  484. 
as  between  tenants  in  common,  494. 

tenants  in  common  using  the  property  as  a  business,  496. 
upon  disagreement  between  vendors  upon  partition  between  them,  525. 
receiverships  of  mines,  in  litigation  between  tenants  in  common,  150L 
effect  where  party  in  possession  is  solvent  and  offers  indemnification,  485 
receivership  where  care  of  subject-matter  involves  heavy  expense,  485. 
effect  where  one  party  claims  as  tenant  by  the  curtesy,  486. 
receiver  in  aid  of  final  judgment  of  partition,  486. 
partition  proceedings  relative  to  personal  property,  486. 
matters  relating  to  the  procedure  of  the  appointment,  489. 
rights  and  duties  of  the  receiver,  490. 
suit  in  is  a  chancery  receiver,  490. 
suit  to  quiet  title  in  partition  receivership  proceedings  as  incidental,  491. 

PARTNERSHIP  RELATIONS. 

general  principles  and  rules  applicable,  372. 

statutory  provisions  for  appointment,  376. 

defendant  partner  furnishing  a  bond  in  lieu  of  a  receiver,  377. 

necessity  for  a  showing  of  danger  of  loss,  379. 

effect  where  plaintiff  partner  is  in  possession,  380. 

effect  of  insolvency  of  defendant  partner,  381. 

over  what  property  a  partnership  receiver  will  be  appointed,  384. 

receivership  in  case  of  non-resident  partners,  385. 

recei\'ership  over  limited  or  special  partnerships,  386. 

necessity  to  show  the  existence  of  a  partnership,  388. 

effect  of  the  existence  of  the  partnership  being  denied,  390. 
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PARTNERSHIP  RELATIONS— (Continued). 

effect  of  receivership  on  liabilities  of  partners  toward  each  other  and 
creditors,  388. 

violations  of  partnership  duties  and  obligations,  395. 

general  rule  as  to  breach  of  duties  and  obligations,  395. 

loss  of  mutual  confidence  as  ground  for  receivership,  395. 

breach  of  partnership  agreement  as  ground,  396. 

dissension  and  quarrels  between  the  partners,  397. 

mismanagement  and  misappropriation  as  ground,  402. 

receivership  where  fraudulent  acts  are  alleged,  405. 

receivership  where  one  partner  is  excluded  from  the  business,  408. 

exclusion  by  claims  of  individual  ownership,  411. 

termination  of  partnership  by  death,  insolvency,  or  other  disability,  414. 

general  rules  respecting  termination  of  the  partnership,  414. 

violation  of  dissolution  agreement  as  ground  for  receiver,  414,  420. 

appointment  of  receivers  in  dissolution  proceedings,  428. 

general  notice  of  the  dissolution  proceedings,  428. 

receivership  before  actual  dissolution  of  partnership,  429, 

receivership  in  case  of  insolvency  of  the  partnership,  433. 

receivership  where  the  dissolution  has  occurred,  435. 

receivership  where  the  partners  have  agreed  to  the  method  of  dissolu- 
tion, 436. 

receivership  on  application  of  creditors,  439. 

on  application  of  partnership  creditors,  439. 

on  attacking  assignments  and  conveyances  by  the  partnership,  442. 

effect   where  partners   procure   receivership   to   defraud   or   delay  credi- 
tors, 443. 

effect  of  death  of  one  copartner  as  ground  for  receiver,  416. 

agreements   made   with   the    deceased   or   his   representatives   respecting 
the  business,  420. 

effect  where  all  of  the  partners  are  dead,  421. 

receivership  on  behalf  of  heirs  or  legatees  of  deceased  partner,  422. 

effect  of  insanity  of  one  partner,  422. 

sale  or  assignment  of  interest  of  one  partner,  423. 

where  both  partners  have  assigned  their  interests,  425. 

acceptance  of  assignment  by  remaining  partners  and  assumption  of  lia- 
bility, 426. 

partnerships  determinable  at  will,  426. 

effect  of  appointment  of  receiver  on  creditors,  443. 

who  may  be  appointed  receiver,  445. 

eligibility  to  be  appointed,  445. 

relating  to  the  procedure  of  the  appointment,  448. 

nature  of  pleading  and  notice  necesary,  448. 

effect  of  iinswer  admitting  allegntions  of  complaint,  450. 

effect  of  allegations  of  complaint  being  fully  denied,  450. 

right  of  creditors  to  intervene  in  partnership  litigations,  451. 
II  Rec— 143 
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PARTNEESHIP  RELATIONS— (Continued). 

determination  of  disputed  questions  of  fact  by  .iury,  451. 

what  will  be  determined  in  the  order  of  appointment,  451. 

how  the  partnership  property  is  described  in  the  order,  453. 

furnishing  of  bond  by  the  receiver,  453. 

denial  of  application  of  receiver  as  bar  to  subsequent  application,  454. 

allowance  of  costs  and  fees,  454. 

venue  of  the  suit  to  appoint  a  receiver,  455. 

powers  and  duties  of  the  receiver,  456. 

general  effect  of  the  appointment,  4.56. 

general  powers  and  duties  of  the  receiver,  459. 

duties  of  the  receiver  respecting  the  collection  of  the  partnership  assets, 

460. 
rights  of  receiver  of  individual  partner,  463. 
rights  of  receiver  in  divorce  respecting  interest  in,  463. 
effect  of  one  of  the  partners  being  appointed  receiver,  464. 
to  whom  partners  appointed  receiver  accounts  for  proceeds,  464. 
suing  and  being  sued,  464. 

binding  force  of  previous  orders  or  judgments  upon  receiver,  465. 
receiver  is  bound  by  equities  against  partnership,  466. 
conducting  of  the  partnership  business  by  the  receiver,  467. 
whether   the   receiver   of  a   law   firm   may  continue  the  practice  of  the 

firm,  470. 
joint  operation  of  two  railroads  by  receiver  of  one  of  them  constitutes 

no  partnership,  471. 
liability  of  receiver  for  torts,  471. 
sale  of  the  partnership  assets  by  the  receiver,  471. 
right  to  sell  partnership  assets  outside  of  state,  473. 
duty  of  receiver  to  pay  the  debts  and  account  therefor,  473. 
disposition  of  earnings  and  meeting  losses  in  operations  by  receiver,  474. 
vacation  of  the  appointment,  475. 
receiverships  between  mining  partners,  1507. 

PARTNERSHIPS  FOR  MINING.     See  Mining,  Oil,  and  Gas  Propertu:s. 

PATENT  RIGHTS. 

receiverships  involving,  1542. 

payment  of  royalty  by  receiver,  1544. 

decreeing  assignment  of  patent  rights  to  receiver,  1543. 

sale  of  patent  rights  by  receiver,  1544. 

receivers  in  infringement  suits,  1544. 

liability  of  receiver  for  infringement,  1545. 

receiver  suing  for  infringement,  1545. 

interference  with  patent  rights  of  receiver  as  contempt,  1545. 

PAYMENT  OF  MONEY. 

necessity  of  order  of  court  for,  228.     See,  also,  Claims  and  Accounting. 
payment  or  redemption  or  receiver's  certificates,  1650. 


INDEX.  2275 

[References  are  to  pages.] 

PENAL  LAWS. 

amenability  of  receivers  to  the  remedial  laws  of  civil  or  penal  character, 
1117.  See,  generally,  Corporations,  Public  Utilities,  and  Criminal 
Eesponsibility. 

PENDING  SUIT,  necessity  for  and  requirements  of.     See  Procedure, 

PENSIONS  AND  LICENSES. 

receiverships  over  pensions,  1556. 

as  dependent  upon  assignability,  1557. 

money  resulting  from  commutation  of  a  pension,  1557. 

receiverships  involving  licenses,  1557. 

PERFORMANCE  BY  RECEIVER, 
of  executory  contracts,  154. 

PERISHABLE  CHARACTER  OF  PROPERTY, 
as  factor  in  appointing  a  receiver,  630. 

PERJURY. 

as  the  basis  for  punishment  of  contempt,  2096. 

PERMANENT  RECEIVER, 
defined,  14. 

PERSON  IMPROPERLY  ASSUMING  TO  BE  RECEIVER. 
liability  of,  214. 

PERSONAL  LIABILITY, 
of  receiver  generally,  208. 

not  arising  when  acting  under  orders  of  court,  214. 
respecting  judgments,   117, 

PERSONAL  PROPERTY, 

partition  proceedings  relative  to  personal  property,  486. 
equitable  lien  for  purchase  of  personalty,  535. 
receivership  of  in  vendor  cases,  534, 

PERSONS  IN  INTIMATE  CONTROL. 
duty  of  in  managing  receivership,  214. 

PIPE  LINE  COMPANY. 

receivership  for  a,  1542.  See,  generally,  Mining,  Oil,  and  Gas  Prop- 
erties. 

PLACER  DEPOSITS. 

receiverships  involving.     See  Mining  and  Oil  Properties. 

PLAINTIFF'S  BOND. 

liability  on  plaintiff 'o  bond  preliminary  to  appointment,  2066, 

PLEADINGS,  generally.     See  Procedure  and  specific   topics. 
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PLEDGES. 

general  rules  applicable,  632. 

receivership  subject  to,  1562. 

appointment  of  receiver  does  not  interfere  with,  633, 

receiver  of  pledgor  may  redeem  or  litigate  concerning,  634,  677, 

of  corporation  stock,  not  stockholder,  1401. 

POSSESSION  OF  RECERTCR. 

interference  with.     See  Contempt. 

rights  of  claimants  to  property  in,  217. 

source  and  extent  of  the  possessory  rights  of  a  receiver,  189. 

time  of  vesting  of  possession  of  receiver,  127. 

POWERS  OF  RECEIVER. 

over  an  estate  of  decedent,  346. 

to  make  settlements  and  compromises,  229. 

powers  of  a  receiver  over  an  estate,  346. 

manner  of  determining  extent  of  a  receiver's,  193. 

of  receiver  of  public  utility.     See  Public  Utility. 

PRACTICE. 

matters    relating    to.     See    Procedure    and    topics    covering    particular 
matter. 

PRACTICING  LAW. 

whether  the  receiver   of  a   law  firm   may   continue   the  practice  of  the 
firm,  470. 

PRAYER. 

necessity  for  praj'er  and  verification,  19.58.     See,  generally.  Procedure. 

PREFERRED  CLAIMS  against  railroads.     See  Public  Utilities. 

PRIOR  CONTRACTS. 

eftect  of  receiver  adopting,  156. 

PRIORITIES  AND  PREFERENCES  regarding  claims  against  receivership. 
See  Corporations,  Public  Utilities,   Insurance  Companies,  Banks, 
AND  Receiver's  Certificates. 

PRIVATE  BANKS.     See  Banks  and  Banking. 

PRIZE-FIGHTING,  \ 

receiverships  where  corporation  is  engaged  in  an  illegal  business,  such  as 
racing,  gambling,  or  prize-fighting,  805. 

PROBABLE  LOSS  OP  PROPERTY. 
necessity  for,  55. 

PROBABLE  RIGHT  OF  RECOVERY. 

necessity  for,  43,  45. 
how  determined,  48. 
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PROBATE  PROCEEDINGS. 

receivership  pending  institutions  of,  315. 
See,  also.  Estates  of  Decedents. 

PROCEDURE  OF  GENERAL  CHARACTER. 

for  matters  relating   to   special  actions   or   administrative   orders.     See 

Special  Topics. 
scope  of  chapter  and  general  requirements  of  receivership  actions. 

scope  of  chapter  on  procedure,  1950. 

nature  of  the  action  in  which  a  receiver  is  appointed,  1950. 

receivership  determined  upon  conditions  at  time  of  application,  539. 

necessity  for  existence  of  an  independent  cause  of  action,  711. 

necessity  for  the  existence  of  property  in  the  ancillary  jurisdiction, 
821. 

necessity   for  showing  existence  of  property  of  debtor  in  creditor's 
suit,  664. 

necessity  for  showing  existence   of  property  subject  to   receivership 
in  supplementary  proceedings,  674. 

necessity  for  existence  of  pending  suit,  50,  1952. 

effect  of  statutory  requirements,  1951. 

general  requirements  as  to  what  constitutes  a  pending  suit,  54. 

effect  of  dismissal  of  suit,  54. 

effect  of  final  judgment,  55. 

discretion  of  court  in  making  the  appointment  in  case  of  corpora- 
tion, 699. 

discretionary  nature  of  the  power  of  appointment,  1954. 

discretion  of  tlie  court  respecting  the  appointment  in  insurance  cases, 
1469. 

discretion  of  the  court  in  cases  of  mortgages,  576. 

discretion  of  court  in  chattel  mortgage  foreclosures,  620. 

questions  relating  to  the  procedure  in  real  property  receiverships,  514. 

questions  relating  to  the  procedure  of  mortgages,  590. 

matters  relating  to  the  procedure  of  the  appointment  in  partition,  489. 

whether  a  federal  equity  court  may  appoint  a  receiver  after  prelimi- 
nary steps  by  state  officials  under  statutory  system,  1461. 
venue,  parties,  and  pleadings. 

venue  of  the  receivership  action,  1954. 

venue  of  the  suit  to  appoint  a  receiver  in  case  of  partnership,  455. 

venue  of  suits  by  or  against  receiver,  2005. 

whether  residents  of  jurisdiction  of  receivership  are  precluded  from 
suing  elsewhere,  988. 

whether  foreign  creditors  can  attach  receivership  property  temporarily 
brought  in  his  jurisdiction  by  receiver,  989. 

parties  to  the  receivership  action,  1955. 

allowing  parties  to  intervene  in  the  receivership,  1955. 

nature  of  pleading  and  notice  necessary  in  case  of  partnership,  448. 

right  of  creditors  to  intervene  in  partnership  litigations,  451. 

loss  of  right  to  intervene  by  laches  or  waiver,  1956. 
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PROCEDURE  OF  GENERAL  CHARACTER— (Continnea). 

nature  and  contents  of  complaint  or  bill  in  receivership  action,  1956. 
necessity  for  complaint  to  state  cause  of  action,  53,  63. 
cross-bill  as  complaint  for  purposes  of  appointment,  53. 
manner  of  alleging  facts  in  pleadings,  1957. 
applicability  of  general  rules  of  pleadings,   1957. 
necessity  for  prayer  and  verification.  1958. 
manner   of   verification   necessary,    1959. 
waiver  of  verification,  1960. 

defensive  pleadings  or  waiver  thereof  by  default  or  consent,  1960. 
waiving  defenses,  1961. 

answers  on  information  or  belief,  593,  1960. 
effect  of  meeting  petition  by  verified  answer,  1959. 
answer  admitting  facts,  450,  1961. 

effect  of  allegations  of  complaint  being  fully  denied,  450. 
demurrers  applicable  as  in  other  cases,  1962. 
cross-bills  by  defendant,  1962. 

whether  plaintiff  can  agree  to  withhold  filing  of  receivership  suit  for 
•        a  consideration,  1963. 

service  of  process  and  notice  of  application  for  receiver. 
service  of  process  in  receivership  suits,  1964. 
necessity  for  notice  of  application  for  a  receiver,  1964. 
when  notice  to  attorney-general  is  required,  2053. 

rule  in  regard  to  ex  parte  appointments  in  cases  of  emergency,  1968. 
effect  of  statutory  provisions  on  ex  parte  appointments,  1974. 
character  of  showing  necessary  for  ex  parte  appointments,  1977. 
circumstances  constituting  an   emergency   for  ex  parte  appointment, 

1969. 
strong  showing  necessary  for  ex  parte  appointment,  1972. 
ex  parte  appointments  in  case  of  corporations,  1973. 
bond  to  be  furnished  on  ex  parte  appointment,  1975. 
temporary  character  of  ex  parte  appointments,  1975. 
motions  to  vacate  ex  parte  appointments,  1975. 
opportunity  afforded  to  contest  ex  parte  appointment,  2110. 
statutory  provisions  regarding  ex  parte  appointments,  1976. 
how    facts   showing   emergency   for   ex   parte   appointment   must   be 

set  out,  1977. 
use  of  affidavits  on  ex  parte  application,  1978. 
different  circumstances  waiving  notice  of  appointment,  1979. 
ex  parte  appointments  in  insurance  receiverships,  1453. 
waiver  of  notice  by  appearance  or  otherwise,  1979. 

qvestions  preliminary  to  or  relative  to  the  appointment. 
by  whom  the  application  is  made,  1981. 
abatement   of    action   and    receivership    on    account   of   alien    enemy 

litigants,  1989. 
at  what  stage  of  the  suit  a  receiver  may  be  appointed,  1982, 
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PROCEDURE  OF  GENERAL  CHARACTER— (Continued), 
when  ex  parte  appointment  may  be  souglit,  1982. 
general  time  when  application  for  appointment  proper,  1982. 
application  for  receiver  by  defendant  or  a  codefendant,  1982. 
disqualification  of  judge  to  preside  in  receivership  case,  1986. 
evidence  to  be  produced  at  hearing  for  appointment,  1987. 
verified  plea  as  evidence  on  behalf  of  appointment,  1958. 
determination  of  disputed  questions  of  fact  by  jury,  451. 
the  order  appointing  receiver  and  its  effect,  1991. 

sufficiency  of  description  of  property  in  order  of  appointment,  1992. 
effect  where  order  covers  property  not  in  litigation,  1993. 
extending  receivership,  1994. 
successive  receiver  may  be  appointed,  1994. 
whether  void  order  of  appointment  may  be  validated,  1994. 
what  order  of  appointment  should  and  may  contain,  1991. 
what  will  be  determined  in  the  order  of  appointment,  451. 
how  the  partnership  property  is  described  in  the  order,  453. 
effect  where  jurisdiction  exists,  178. 
effect  where  court  without  jurisdiction,   180. 

receivership  should  be  over  all  defendants  in  same  position,  1991. 
scope  of,  as  determining  possessory  powers  thereunder,  189. 
proper  to  set  forth  general  powers  of  receiver,  193. 
effect  of  appointment  in  final  judgment,  though  previous  appointment 

irregular,  197. 
finality  of  order  of  appointment,  1991. 
effect  of  order  of  appointment  as  res  judicata,  178. 
order  of  appointment  as  protection  of  receiver,  214. 
effect  of  order  of  appointment  being  stayed,  141. 
effect  of  provisions  concerning  payment  of  preferred  claims  in  order 

appointing  the  receiver  of  public  utility,  1215. 
interlocutory  proceedings  in  the  receivership,  1995. 
correction  of  misprisions,  1995. 
modifying  orders  previously  made,  1995. 
ex  parte  orders  instructing  receiver,  1995. 

removal  of  cause  to  federal  court. 

removal  of  main  cause  of  action,  1996. 

removal  of  suit  by  or  against  a  receiver,  1997. 

removal  dependent  upon  citizenship  of  person  suing  in  representative 

capacity,  1997. 
effect    on    removal    where    diversity    of    citizenship    respecting    joint 

receivers,  1997. 
fact   of   federal   receivership   does   not   raise    federal   question,    1997, 

2031. 
receivership   in  state  court   ancillary  to    federal   court   is   removable, 

1998. 
effect  where  right  of  removal  doubtful,  1998. 
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PROCEDURE  OF  GENERAL  CHARACTER— (Continued), 
various  grounds  for  removal,  1999. 
right  to  jury  trial  follows  removal,  1999. 
how  question  of  removal  is  determined,  1999. 

general  procedure  of  suits  hy  or  apaiiist  receiver. 

general  nature  of  such  suits  and  right  to  maintain  them,  1999. 

suits  against  receiver  ordinarily  official  in  character,  2003. 

what  receiver  must  show  in  order  to  maintain  suit,  2005. 

suits  may  be  based  on  acts  of  prior  receiver,  2003. 

right  to  sue  receiver  officially  ceases  after  his  discharge,  2004. 

receiver  is  entiUed  to  assert  all  defenses,  2004. 

venue,  how  governed,  2005. 

■whether  jury  trial  a  constitutional  right  in  receivership  proceedings, 

2008,  2013,  2054. 
court  in  which  receiver  may  be  sued,  2008. 
general  necessity  for  leave  to  sue,  464,  2010. 
leave  to  sue  within  discretion  of  court,  2009. 
suits  under  control  and  direction  of  court,  2016. 
nature  of  leave  to  sue  as  to  whether  jurisdictional  or  not,  2016. 
various  reasons  assigned  for  variant  rules  regarding  leave  to  sue,  2017. 
suing  receiver  for  property  not  belonging  to  receivership,  123, 
leave  necessary  to  sue  receiver  of  partnership,  464. 
leave  not  necessary  where  receiver  sues  to  recover  assets,  465. 
leave  necessary  for  trustee  to  sue  receiver,  312. 
statutes  bearing  on  right  to  sue  receiver,  2029. 
origin  and  purpose  of  federal  statute  regarding  leave  to  sue,  2029. 
character  of  cases  covered  by  federal  statute,  2032. 
right  to  sue  railroads  under  federal  receivers,  1106. 
consenting  to  jurisdiction,  1108. 
what  constitutes  substantial  consent  to  sue,  839. 
state  statutes  modeled  on  federal  statutes,  2033. 
curing  want  of  leave  by  subsequent  order,  2034. 

principles  governing  court  in  passing  on  leave  to  sue,  2037,  2039,  2040. 
form  and  extent  of  order  of  leave  to  sue,  2037. 
effect  of  suit  without  leave  to  sue,  2033.  ; 

waiver  of  objection  to  suit  without  leave,  2034. 
circumstances  undi^r  which  no  leave  necessary,  2035. 
proceedings  to  obtain  leave  to  sue,  2036. 
discretionary  power  of  court  in  granting  leave  to  sue,  2038. 
discretion  regarding  leave  to  sue  not  arbitrary  in  character,  2039. 
revocation  of  leave  to  sue,  2041. 

courts  other  than  receivership  court  can  not  enjoin  suit,  2041. 
right  to  appeal  from  matters  respecting  leave  to  sue,  2148. 
in  whose  name  receiver  should  sue,  2041. 
parties  to  suit  by  or  against  receiver,  2045. 
pleading  capacity  of  receiver  to  sue  or  be  sued,  2046. 
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PKOCEDURE  OF  GENERAL  CHARACTER— (Continued), 
how  capacity  of  receiver  to  siie  is  pleaded,  2047. 
how  issue  of  capacity  to  sue  is  raised,  2048. 
pleading  cause  of  action,  2050. 

various  defensive  pleas  in  suits  by  or  against  receiver,  2050. 
application  of  statute  of  limitations,  2051. 
whether  the  appointment  of  receiver  prevents  running  of  statute  of 

limitations  in  realty  action.  517. 
limitations  in  case  against  bank  stockholders,  1396. 
issuance  and  service  of  process,  2052. 
interlocutory  and  trial  proceedings,  2054. 

procedure  in  contempt  cases  arising  out  of  receiverships,  2100. 
right  to  appeal  from  general  administrative  orders,  2149. 
right  of  receiver  to  sue  outside  of  jurisdiction,  1432. 
how  fact  of  appointment  as  receiver  is  proved,  2054. 
how  authority  to  sell   receivership  property  is  shown,   2055. 
how  transactions  of  receivership  may  be  shown,  2055. 
how  far  doctrine  of  judicial  notice  applies,  2055. 
admissions  by  receiver,  how  far  binding,  2056. 
how  questions   of  fact  determined  by   court,   2056.     - 
appointment  of  commissioner  to  hear  garnishments,   2056. 
the  judgment  rendered  in  such  cases,  2056. 
judgments  are  not  against  receiver  personally,  2036. 
how  judgments  are  payable,  2056. 

extent  of  judgments  against  ancillary  receiver,  2057. 
extent    to    which    receivership    parties    bound    by    judgment    against 

receiver,  2058. 
effect  of  appeal  on  action  by  court  below,  2181. 
appointment    of   receiver   by   lower   court   pending   appeal,    2186. 
general  matters  relating  to  appeals.     See  Appeals. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION.     See  Creditob's 
Suits. 

PROCESS. 

service  of,  on  receiver  of  public  utility,  1119,  2052. 

service  of  process  and  notice  of  application  for  receiver,  1964.     See,  gen- 
erally, Pkocedure. 

PROFITING  FROM  RECEIVERSHIP  TRANSACTIONS, 
duty  of  receiver  not  to  profit,  210,  1719. 

PROHIBITION,  WRIT  OF. 

as  means  of  review.     See  Writ  of  Prohibition. 

PROPERTY. 

over  what  property  a  partnership  receiver  will  be  appointed,  384. 

status  of  the  receiver  respecting  receivership,  84. 

property  not  belonging  to  defendant,  rights  of  receiver,  219. 


2282  INDEX. 

[References  are  to  pages.] 

PROPERTY— (Continued) . 

receivership  where   the  administration  is   of   property   claimed   by   third 

persons,  337. 
rights  of  receiver  respecting  property  in  possession  of  claimants,  223. 
whether  existence  of,  property  must  be  shown,  49. 
effect  of  appointment  of  receiver  over  trust,  303. 
no  appointment  over  property  outside  of  jurisdiction,  49. 

PROPERTY  OF   SPECIAL   CHARACTER.     See  under  the   special   topic. 

PROTECTION. 

to   plaintiff   by   defendant   offering   to    furnish    security,   84.     See,   also. 
Bond  in  Lieu. 

PROVABLE  CLAIMS. 

order  of  appointment  as  protection  of  receiver,  214. 

what  constitutes  provable  claims,  1660.     See,  subject,  Claims  and  Ac- 
counting. 

PROVISIONS  OF  STATUTE, 
general  effect,  67. 

PT^BLIC  CONTRACTS. 

receivers  for  contractors  of  public  work,  1574. 

receivership  over  trustee  of  person  interested  in  public  contract,  301. 

PUBLIC  OFFICERS. 

and  fees  earned  by  them,  receiverships  over,  1573. 

PUBLIC  UTILITIES  OF  VARIOUS  KINDS,  INCLUDING  RAILROADS. 
general  scope  of  the  subject  and  principles  applicable. 

the  peculiar  and  distinguishing  features  pertaining  to  such  receiver- 
ships,  1000. 

rehabilitating  public  utilities  by  means  of  receivership,  4. 

receiverships  for  purposes  common  to  individuals  and  ordinary  corpo- 
rations,  1011. 

receivers  over  water  and  irrigation  companies,  1016,  1017,  1019,  1053, 
1221,   1584. 

electrical  and  gas  company,  1046,  1050,  1112. 

appointments  with  consent  of  defendant,  1014. 

providing  for  payment  of  claims  in   order  of  appointment,   1015. 

directing  operation  of  unsuccessful  road,  1016. 

appointment  of  receiver  to  prevent  forfeiture  land  grant,  1016. 

appointment   to   prevent   forfeiture   of   charter,   1018. 

ex  parte  appointment,  1019. 

receiverships  in  cases  of  violation  of  anti-trust  law,   1020. 

effect  of  war  time  government  control  of  public  utilities,  1022. 
disposition  of  the  operctine  property  through  a  receivership. 

who  will  be  selected  as  receiver,  1030. 

selection   of   non-resident    receiver,    1031. 

one  railroad  as  receiver  of  another,  1031. 
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PUBLIC  UTILITIES  OF  VARIOUS  KINDS,  INCLUDING  EAILBOADS 

— (Continued). 

appointment  of  more  than  one  receiver,  1031. 

disqualifying  interest  of  person  appointed  receiver,  1030. 

duty  of  receiver  to  seek  instructions,   1030. 

appointment  by  ancillary  receiverships,  1033. 

usual  methods  of  disposing  of  the  property  during  the  receivership, 
1035. 

operation  of  public  utility  as  going  concern,  1035. 

Bale  of  property  as  a  unit,  1035.  See,  generally,  the  subject  of 
Sales. 

•whether  receivers  should  continue  operations  when  done  at  a  finan- 
cial loss,  1037. 

duty  to  keep  books  showing  receivership  transactions,  2055. 

general  attitude  of  receivership  toward  large  financial  transactions 
made  in  course  of  business,  1048. 

discontinuance  of  service  where  part  of  system  unprofitable,  1046. 

dismantling  road  during  receivership,  1015,  1047,  1056. 

discontinuance  where  would   result  in  forfeiture,   1046. 

■powers  and  duties  of  the  receiver. 

general  statement  as  to  the  extent  of  powers  of  the  receiver,  1049. 

respecting  the  operation  of  the  business  of  the  public  utility,  1053. 

whether  joint  operation  of  two  railroads  constitutes  partnership,  471. 

powers  generally  given  to  receiver,   1054. 

power  of  receiver  to  lease  property,  1055. 

general  administrative  powers,   1055,  1057. 

preservation  of  system  as  a  unit,  1057. 

notice  imparted  to  mortgagee  of  possible  receivership  and  conse- 
quences,  1062. 

whether  receivership   will   extend   service,   1062. 

expenditures  for  betterments,  1063. 

preferred  indebtedness,  1064. 

determining   rank    of   priorities,    1066. 

receiver's  certificates,  1058.     See,  subject.  Receiver's  Certificates. 

executory  contracts  of  the  public  utility  itself,  1070. 

what  constitutes  an  adoption  or  rejection  of  executory  contracts,  1071. 

liability  created  by  adoption  of  executory  contract,  1073. 

bability  created  by  rejection  of  executory  contract,  1074. 

status  of  the  public  utility  operative  property,  1076. 

duty  of  receiver  respecting  wages  of  operating  employees,  1080. 

extent  of  protection  given  by  court  to  receiver  in  operating  rail- 
road, 1081. 

adjustment  of  labor  grievances  by  the  court,  itself,  1084. 

right  of  employees  to  quit  employment.  1089. 

right  of  employees  to  organize  and  extent  of  their  right  to  strike 
1089.     Sr-e,  also.  Employees  axd  Employment  Contracts. 

r=ght  of  railroad  employees  to  strike,  1094,   1095. 
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PUBLIC  UTILITIES  OF  VAKIOUS  KINDS,  INCLUDING  RAILROADS 
—  (Continued). 

efifect  of  Clayton  act  on  right  to  strike,   1096. 
right  of  strikers  to  reinstatement  by  receivers,   1096. 
right  of  receiver  to  recover  treble  damages  under  anti-trust  act  against 
unincorporated   labor  unions,   1096. 

amenability   of  public   utility    receivers    to  governmental  control. 

general  statement,  1103. 

amenability  of  federal  receivers  to  state  laws  and  regulations,  1104. 

operation  under  federal  receivers  pursuant  to  state  laws,  1105,  1118. 

garnishment  of  receiver,  1106. 

amenability  of  receivers  to  the  authority  of  public  service  commis- 
sions, 1103,  1108. 

amenability  to   interstate   commerce   commissions,    1108,   1109. 

amenability  to  anti-trust  acts,  1119. 

amenability    of    receivers    to    the    remedial    laws    of    civil    or    penal 
character,  1117,  1118. 

application  of  penal  statutes  against  railroads  to  receivers  thereof, 
2102. 

taxation   of   franchise  to   operate   a  public   utility,   1868. 

taxation  of  generally.     See  Taxation. 
liability  of  the  receivership  estate  for  injuries  due  to  negligence. 

general  statement,   1120. 

liability  of  the  company,  1121. 

independent  suits  for  torts  of  receivership,   1124,  1127. 

joint  suits  for  tort  against  receiver  and  corporation,  1127. 

liability  of  the  receiver,  1127. 

payment  of  judgment  against  receiver,  1124,  1128,  1132. 

liability  of  lessor  pending  receivership,   1129. 

when  personal  liability  of  receiver  for  torts,  1130. 

liability  for  torts  occurring  prior  to  receivership,  1130. 

where  claims  based  on  torts  should  be  presented,   1133, 

liability  of  the  purchaser  at  a  receivership  sale,   1134. 

service  of  process  on  receiver  of  railroad,  2052. 

liability  of  the  company  if  the  property  is  returned,   1134. 
presentation  and  allowance  of  claims  and  their  priorities. 

general  rules  governing  presentation  and  allowance,  1139. 

general  liability  of  receivership  for  preferred  claims,  1143. 

general  rule  as  to  what  constitutes  a  preferred  claim,  1148. 

characteristics  and  qualities  essential  to  preferentiality,   1151. 

the  consideration  as  an  essential  characteristic,  1157. 

the  source  of  payment  as  an  essential  characteristic,  1160. 

time  of  accrual  .of  claim  as  an  essential  condition  to  its  preference 
the  "six  months'  rule,"   1014,   1163. 

funds  to  which  preferred  claims  attach,  1166. 

unmortgaged  assets,  including  current   income   not  covered   by  mort- 
gage as  a  payment  fund,  1167. 
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what   constitutes    mortgaged    assets,    1170. 

status  of  current  income  from  operation  of  the  receivership  property, 

1171. 
payment  of  expenses  of  improper  receivership,   1016,    1019. 
resort  to  the  corpus  of  the  mortgaged  property  to  replace  diversions 

from  current  income,  1172. 
resort  to  the  corpus  of  the  property  to  an  amount  greater  than  that 

of  diversions,   1179. 
discussion  of  the  Gregg  case  and  its  results,  1181. 
equitable  ground  of  the  doctrine  of  preferred  claims,   1204. 
priority  of  claims  for  materials  and  supplies  over  mortgages,  1201. 
■what  are  deemed  supplies,  1201. 
services  as  an  item  of  priority,  1201. 
what   constitutes   operating  expenses,   1202. 
services  of  attorneys,  1201,  1203. 
fixed  expenses,  1203. 
status  of  preference  as  dependent  upon  estoppel  against  mortgagee, 

1209. 
interest  upon  preferred  claims,  1210. 
effect  of  provisions  concerning  payment  of  preferred  claims  in  order 

appointing  the  receiver,  1215. 

receivers  of  public  utility  corporations  appointed  by  state  courts. 

general  extent   of  the  powers  and  duties  of  receivers  appointed  bv 

state  courts,  1216. 
operation  of  public  utility  by  receiver,  1219. 
preferred  claims  under  state  statutes  or  in  state  receivership  cases, 

1220. 
status  of  the  executory  contracts  belonging  to  receivership,  1229. 

PUBLIC  WORK. 

receivers  for  contractors  of  public  work,  1574. 
See,  also,  under  Municipal  Corporations. 

PUNITIVE  DAMAGES. 

recovery  of  treble  damages  under  anti-trust  laws.     See  Monopoly  and 
Treble  Damages. 

PURCHASES. 

conditional  sales  and  consignments  with  knowledge  of  insolvency    164. 
QUARRELS  AND  DISSENSIONS. 

between  the  partners  as  ground  for  receivership,  397. 

regarding  corporations.     See  under  Corporations. 
QUASI-PUBLIC   CHARACTER. 

of  books,  documents,  and  papers  of  receivership,.  199. 
QUASLPUBLIC  CORPORATIONS. 

receivers  of,  1572.     See,  also,  Public  Utilities. 
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RACING  CORPOEATIONS. 

receiverships  for,  805. 

RAILROAD  COMMISSION. 

necessity  to  obtain  permission  of,  to  issue  securities  on   reorganization, 

1846,   1850. 
regulation  of  rates  while  under  receivership.     See  Public  Utilities. 

RAILROADS. 

matters  relating  to.     See  Public  Utilities. 

REAL  PROPERTY. 

over  what  interests  in  real  property  receivers  are  appointed. 
in  general,  493. 

effect  where  recovery  in  realty  actions  doubtful,  43, 
as  between  tenants  in  common,   494. 
receivership  over  escheated  property,  347. 
tenants  in  common  using  the  property  as  a  business,  496. 
actions  for  the  recovery  of  real  property. 
settlements  of  disputes  as  to  title,  497. 
actions  in  ejectment,  500. 
rule  in  England  under  judicature  act,  502. 

nature  of  title  to  be  shown  by  applicant  for  receiver,  37,  39,  41. 
receiver  may  be  appointed  at  instance  of  defendant,  508. 
receiver  of   homestead,   508. 
receiver  to  collect  the  rents  and  profits,  502. 
receiverships  in  suits  by  government  to  quiet  title  or  cancel  mineral 

locations,  1524. 
receiver  to  gather  crops,  505. 

of  rents  and  profits  outside  of  jurisdiction  of  court,  508. 
receivership  over  annuities,  509. 
effect  of  statutory  provisions  upon  appointment  in  ejectment  and  the 

like,  510. 
questions  relating  to  the  procedure,  514. 
order  appointing  receiver  must  describe  the  property,  515, 
person  applying  for  receiver  must  have  interest  in,  515. 
must  be  a  party  to  suit,  515. 

payment  of  occupation  rent  in  lieu  of  receivership,  515. 
receiver  takes   property  subject  to   existing   vendor's   lien,   527. 
appointment  of  receiver  pending  appeal,  516. 
effect    of    termination    of    receivership    upon    real    property    covered 

by  it,  516. 
whether  the  appointment  of  receiver  prevents  running  of  statute  of 

limitations,  517. 
on  breach  of  covenants,  517. 
in  actions  between  vendor  and  purchaser. 

in  suits  to  set  aside  conveyances  on  ground  of  fraud,  518. 
as  between  vendor  and  purchaser  in  general,  518,  520. 
in  suits  involving  mining  properties,   1504. 
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KEAL  PEOPERTY— (Continued). 

effect  where  insolvency  of  purchaser  alleged,  522. 

effect  of  purchaser  being  placed  in  possession  while  in  default,  522. 

receivership   on  account   of  vexatious   legal   proceedings  for  purpose 

of  delay,  525. 
effect   of   insolvency   of   purchaser   being   known   to   vendor   at   time 

of  contract,  521. 
upon  disagreement  between  vendors  upon  partition  between  them,  525. 
upon  enforcement  of  vendor's  lien,  526. 

receiver  takes  property  subject  to  existing  vendor's  lien,  527. 
receivership  in  suits  for  specific  performance,  528. 
receivership  in  aid  of  judicial  sales,  530. 
receivership  over  the  rents  and  profits,  531. 

RECEIVER. 

receiver  defined,  5. 

not  a  public  officer,  270. 

general  rules  regarding  appointment.     See  Appointment  OF  Receiver. 

qualifications  of  person  to  be  appointed,  270. 

of  national  bank,  status  of,  16. 

receiver  as  arm   of   court,    10,   11. 

status  of,  respecting  receivership  property,  84, 

Tvhen  a  mere  agent  of  parties,  80. 

right  to  appoint  receiver  without  resorting  to  a  court,  80. 

appointed  pursuant  to  mortgage  stipulation,  16. 

appointment  of,  by  executive  officers,  79. 

relation  of  the  receiver  to  garnishments,  attachments,  and  other  liens,  99 

power  of  receivers  to  make  settlements  and  compromises,  229. 

binding  force  of  contracts  of  one  receiver  on  his  successor,  172. 

time  of  vesting  of  possession  of  receiver,  127. 

general  liability  of  receiver  on  his  own  contracts,  169. 

pendente  lite,  powers  of,  243. 

<luty  of  receiver  not  to  profit  from  receivership  transactions,  210. 

duty  to  invest  funds  so  as  to  produce  an  income,  1718. 

duty  to  account  for  private  profits  made  in  connection  with  receivership 

funds,  1719. 
not  to  buy  claims  at  a  discount,  1719. 
character  of  his  title  to  property,  88. 
as  representative  of  all  parties,  90. 
should  apply  to  court  for  instructions  when,  195. 
manner  of  determining  extent  of  a  receiver's  powers,  193. 
source  and  extent  of  the  possessory  rights  of  a  receiver,   189. 
liability  of  receiver  for  violations  of  his  trust,  208. 
right   of   receiver   to   loan   receivership   funds,   205. 
right  to  borrow  money,  202. 

performance    by    receiver    of    executory    contracts,    154. 
-effect   of  adopting  prior  contracts,  156. 
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RECEIVER— Continued. 

general  duties  and  care  required  of  a  receiver,  197. 
right  of  receiver  to  make  repairs,  250. 
liability  of  receiver  for  funds  on  deposit  in  bank,  201. 
liability  of  person  improperly  assuming  to  act  as  receiver,  214. 
liability  of  receiver  for  interest  on  funds,  206. 

rights  of  receiver  respecting  property  in  possession  of  claimants,  223. 
,  order  of  appointment  as  protection   of   receiver,   214. 
relation  of  the  receiver  to  pending  litigation,  96. 

RECEIVER'S  CERTIFICATES. 

general  principles  regarding  the  subject. 

nature  and  general  purposes  of  receiver's  certificates,   1575. 
necessary  for  power  to  issue  to  be  exercised  cautiously,  1578,  1610. 
courts  apply  legal  principles  and  good  faith  in  attacks  on  issuance, 

1579. 
English  substitute  for  certificates,   15S0. 
rule  regarding  issuance  of  certificates  in  public  utility  receiverships. 
the  general  rule  and   reasons  therefor,   1580. 
whether  rule  applicable  to  railroads  is  also  applicable  to  other  public 

utilities,  1583. 
cemetery   association   regarded  as   quasi-public,    1583. 
water  works  company  considered  public  utility,  1584. 
general  purposes  for  which  certificates  may  be  issued,  1584. 
preservation  purposes  as  test  for  issuance,  1584. 
whether  allowable  for  payment  of  pre-existing  debts,  1584. 
necessity  for  issuance,  matter  of  discretion,  1584,  1610. 
issuance  to  complete  building  of  a  ship,  1584. 
for  purposes  of  paying  taxes,  1585. 

for  funds  with  which  to  reduce  assets  by  litigation,  1586. 
for    purposes    of    preserving    property    outside    of    juVsdiction    of 

receivership  court,  1586. 
for  purposes  of  paying  labor  and  material  claims,   1587. 
priority   of   certificates   for  expenses   of   receivers   to   certificates   for 

expenses  prior  to  receivership,  1588. 
for  statutory  preferred  labor  claims,  1588. 
for  labor  and  material  creating  priority   out   of  surplus   income   or 

diverted  income,   1588. 
attitude  of  court  to  labor  claims  prior  to  receivership,   1588. 
how   certificates  made  lien   upon  property  outside  jurisdiction,   1587. 
for  labor  and  material  prior  to   receivership,   1588. 
issuance  to  pay  subcontractor's  claim,  1588. 
distinctions  as  to  priorities  between  certificates  for  claim  prior  and 

subsequent  to  receivership,   1589. 
for    repairs,    supplies,    betterments,    and    general    operating   expenses, 

1590. 
issuance  to  pay  current  operating  expenses,  1590. 
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EECEIVER  'S  CERTIFICATES— (Continued). 

limiting  certificates   to   surplus   income,    1590. 

for  repairs  of  road  bed  by  leased  line,  1592. 

for  repairs  amounting  to   reconstruction,   1592. 

for  replacing  of  bridges,  1593. 

for  purposes  of  completing  railroad  or  other  improvements,  1593, 

for  extension  of  railroad  system,  1595. 

for  payment  of  interest  on  bonds  or  other  secured  debts,  1595. 

effect  where  certificates  are  issued  to  replace  other  securities,   1595. 

consolidating  different  series  into  one,  1596. 

whether  subsequent  issues  entitled  to  priorities  of  prior  ones,  1596. 

rule  regarding  issuance  of  certificates  in  receiverships  of  private   cot' 
porations. 

the  general  rule,  1596. 

for  completion   of  building,    1597. 

to  preserve  and  protect  property  of  private  corporations,   1597. 

whether  for  purpose  of  continuing  business,  1598. 

distinction  exists  respecting  bankruptcy  cases,   1600. 

effect  of  statutory  provisions  on  the  subject,  1600. 

constitutionality  of  statutes  on  the  subject,   1600. 

effect  of  obtaining  consent  of  lienholders  to  issuance  of  certificates, 
1601. 

what  constitutes  purposes  of  preservation  sufiicient  to  support  issu- 
ance of  certificates,  1603. 

issuance  on  case  of  private  corporation  as  against  objection,  1602. 

for  purposes  of  preventing  loss  through  forfeiture  reversion  or  other 
disastrous  default,   1604. 

effect  of  peculiar  character  of  oil  and  mining  properties    1605. 

issuance  in  cases  of  mines  and  oil  wells,   1605,   1609. 

priority  as  defendant  upon  purpose  of  expenditure,   1607. 

for  what  ordinary  debts  certificates  may  be  issued,   1609. 

whether  issued  for  supplies  to  private  corporations  prior  to  receiver- 
ship, 1609. 

issuance  for  administration  expenses,   1609. 
general  requirements  for  issuance  and  sale. 

in  receivership  over  an  estate  of  a  decedent,   1610. 

nature  of  discretionary  power  of  courts  in  issuing  certificates,  1610. 

to  reconstruct  faulty  irrigation  system,  1611. 

necessity  of  showing  need   of  certificates  before  issuance,   1612. 

necessity  for  detailed  report  showing  necessity  for,  1612. 

necessity   for  verified   showing  of  necessity,    1612. 

necessity  for  notice  to  lienholders  affected  by  issuance,  1612. 

circumstances  when  notice  may  be  deferred,   1613. 

what  constitutes  sufficient  notice  to  lienholders,  1616. 

effect  of  consent  of  trustees  of  bondholders.   1616. 

general    appearance    of    morlgagee    and    consent,    1617. 
II  Rec— 144 
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RECEIVER'S  CERTIFICATES— (Continued). 

attack  on  issuance  generally  based  on  jurisdictional  grounds,  1611. 

when  notice  to  mortgage  trustee  not  sufficient,  1617. 

necessity  for  mortgage  trustee  to  be  party  to  the  receivership,  1617. 

necessity  for  a  consideration,   1617. 

necessity  for  a  valid  order  directing  issuance  of  certificates,  1618. 

right  to  appeal  from  order  issuing  certificates,  2153. 

receiver  without  power  to  issue,  unless  authorized,  1618. 

order  of  appointing,  providing  for  issuance  of,  1618. 

order  requiring  consent  of  majority  of  trustees  of  bondholders,  1619. 

whether  one  court  can  ratify  acts  of  another  in  issuing  conditionally, 

1619. 
whether  order  of  issuance  can  be  amended  nunc  pro  tunc,  1619. 
whether  certificates  can  be  reformed  after  issuance,  1619. 
issuance  without  jurisdiction  of  real  owner  of  railroad,  1620. 
necessity   for  certificates  to   conform   to   order,   1620. 
effect  of  void  order  of  appointment  on  certificates,   1620. 
effect  upon  certificates  issued  in  excess  of  order  of  court,  1621. 
form  and  general  contents  of  the  certificates,  1621. 
certificates  construed  as  a  whole,  1623. 
successive  issues  of  receiver's  certificates,  1624. 
making  subsequent  issue  subordinate  to  prior  one,  1624. 
effect  where  subsequent  issue  does  not  mention  first  one,  1625. 
securing  certificates  by  deeds  of  trust  or  collateral  securities,  1625. 
"special    receiver's   certificates"   secured   by   deed   of   trust,    1626. 
certificates   requiring   plaintiff   to   become   liable   for   any   deficiency, 

1626. 
what  rate  of  interest  may  be  allowed,   1628. 

priorities  and  liaiilities  which  may  be  created  by  issuance  of  certificates. 

creation  of  priorities,   1629. 

issuance  of  certificates  without  priorities,  1629. 

right  of  court  to  place  rights  and  limitations  on  certificates,  1630. 

extent  and  effect  of  priorities  created  by  receiver 's  certificates, 
1228,   1631. 

effect  where  certificates  payable  from  net  earnings,  1631. 

validity  of  certificates  as  to  such  bondholders  who  consented,   1631. 

how  far  court  may  control  funds  produced  by  it,  1631. 

methods  of  determining  priorities,  1632. 

over  what  other  claims  and  expenditures,  priorities  have  been  de- 
clared,  1634. 

receiver   necessary   party  in   testing   validity   of,   1634. 

whether  priority  of  certificates  exists  over  other  receivership  ex- 
penses, 1636. 

priority  between  mechanic 's  lien  subsequent  to  mortgage  and  cer- 
tificates in  mortgage  foreclosure,  609, 
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KECEIVEE 'S  CERTIFICATES— (Continued). 

whether    another    court    bound    by    priorities    of    receivership    court 

when  mortgagee  not  party,   1636. 
displacing  vendor's  lien  by   certificates,   1636. 
whether  prior  to  fees  of  receiver  or  his  attorney,  1637. 
whether  tort  judgments  displaceable,  1638. 
to  what  extent  rights  of  certificate  holder  may  be  said  to  be  vested, 

1639. 
receiver's  certificates  as  debts  of  the  court  itself,   1640. 
good  faith   of  court  behind  certificates,   1640. 

sale,  transferability,  and  general  rights  of  holders, 

right  to  sell  certificates  below  par  value,  1641. 

effect  of  unauthorized  sale  below  par,  1641. 

application  of  usury  laws  to,  1642. 

market  conditions  a  factor,  1641. 

whether  certificate  buyer  bound  to  inquire  into  application  of  pro- 
ceeds, 1642. 

assignability  of  the  certificates,   1642. 

right  of  officer  of  corporation  to  buy  certificates,  8.56. 

effect  of  assignments  of  certificates,   1642. 

assignments  in  blank,   1642. 

non-negotiable  instrument  character  of  the  certificates,  1643, 

extent  of  notice  imputed  to  holders  of  certificates,  1644. 

extent  of  protection  afforded  certificate  holders,  1646. 

effect  of  public  service  commission  passing  on  certificates,  1646. 

waiver  or  loss  of  right  to  question  certificates  by  reason  of  estoppel, 
1647. 

waiver  of  rights  by  bondholders  or  lienholders,  1647. 

successor  in  interest  of  person  bound  by  estoppel,  1648. 

persons  or  parties  who  may  be  estopped,  1648. 

effect  where  question  of  priority  or  validity  rises  in  a  court  other 
than  the  receivership,  1649. 

right  of  one  certificate  holder  to  commence  representative  suit 
involving  certificate  issue,  1650. 

payment  or  redemption  of  certificates. 

how  and  when  paid,  1650. 

sale  of  receivership  property  subject  to  or  free  of  certificates,  1651. 

selling  public  utility  free   from  lien  of,   1828. 

extent  to  which  receivership  property  can  be  sold  for  bonds  and 
effect  on  certificates,   1652. 

acceptance  of  receiver's  certificates  in  payment  at  sale  of  receiver- 
ship property,  1652. 

holders  of,  can  not  be  compelled  to  accept  bonds  in  a  reorganization, 
1652. 

personal  liability  of  receiver  in  respect  to  sales  of  certificates,  1G53. 
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RECEIVERSHIP. 

as  an  equitable  execution,  19. 

not  a   substitute   for  ejectment,  41. 

effect  of,  on  the  main  case,  97. 

RECEIVERSHIP   COURT. 

powers  of  and  control  over  receiver.     See  COURTS, 
control  of,  over  fees.     See  Pees. 

RECITAL  OF  JURISDICTIONAL  FACTS, 
in  order  of  appointment,  effect  of,  188. 

RECOVERY,  DOUBTFUL. 

receivership  in  such  cases,  43. 

REDEMPTION  PERIOD. 

of  mortgage,  appointment  of  receiver  during,  583. 

REDISTRIBUTION  OF  FUNDS. 

not  called  for  by  persons  to  whom  allotted,  1658. 

REFUSAL  TO  APPOINT. 

on  condition  of  defendant  furnishing  a  bond,  55.     See  Bond  IN  LiEU. 

REHABILITATING  PUBLIC  UTILITY, 
by  means  of  a  receivership,  4,  1834,  1835. 

RELATION  BACK  OF  ORDER  OF  APPOINTMENT, 
in  respect  to  liens  or  interference,  139. 

RELATIONSHIP  TO  JUDGE  OR  PARTIES. 

effect  of,  280. 

RELEASE  OF  RECEIVERSHIP  PROPERTY. 

by  bond  furnished  by  defendant,  2121. 

RELIGIOUS  SOCIETY, 
receiver  over,  1566. 

REMEDIES  OTHER  THAN  RECEIVERSHIP, 
distinguished  from  it,  17. 

REMOVAL     AND     DISCHARGE     OF     RECEIVER     AND     EFFECTS 
THEREOF. 
removal  and  discharge  of  receiver. 

distinguishment  between  removal  and  discharge,  2069,  2104. 

removal  of  the  receiver,   1293,  2105. 

power  not  to  be  exercised  arbitrarily,  2105. 

notice  prior  to  removal,  2106. 

when  receiver  is  entitled  to  hearing  before  removal,  2106. 

what  are  sufficient  grounds  for  removal,  2106. 

enjoining  receiver  from  acting,  2107. 

appointment  of  successor  on  vacation,  resignation,  or  removal,  2108. 

whether  receiver  has  absolute  right  to  resign,  2108. 
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EEMOVAL     AND     DISCHARGE     OF     RECEIVER     AND      EFFECTS 
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appointment  of  successor  without  notice,  2108. 

effect  of  removal  on  claims  against  the  receiver  personally,  2109. 

changes  in  personnel  do  not  affect  the  property,  2109. 

termination  of  receivership  by  vacation  of  order  appointing  receiver. 
vacation  of  order  of  appointment  by  appointing  court,  2109. 
grounds  for  vacation  of  receivership,  2111. 
court  and  not  individual  judge  passes  on  removal,  2112. 
vacation  grounds  based  on  conditions  at  time  of  appointment,  2112. 
receiver  not  entitled  to  be  heard  on  motion  to  vacate,  2112. 
res  judicata  character  of  denial  of  motion  to  vacate,  2113. 
termination  by  a  court  other  than  the  appointing  court,  2113. 
loss  of  right  to  move  for  vacation  on  account  of  laches,  2114. 
waiver  or  acquiescence  as  bar  to  vacation,  2114. 
effect    of    the    order    vacating    receivership    as    a    discharge    of    the 

receiver,  2119. 
final  judgment  as  termination,  2120. 

termination  of  the  receivership  as  to  property  otherwise  than  hy  order 
of   vacation. 

general  rule  as  to  duration  of  the  receivership,  2120. 

partial  release  of  property  from  the  receivership,  2121. 

showing  necessary  to  warrant  return  of  the  property,  2123. 

release  of  receivership  property  by  bond  furnished  by  defendant,  2121. 

return  of  property  to  owner  as  termination,  2122. 

adjustment   of   obligations   existing  at   time   of  return   of  property, 

2124. 
exacting  bond  fjom  owner  on  return  with  conditions,  2124. 
termination  by  dismissal  of  suit,  2125. 

whether  receivership  suit  may  be  dismissed  at  will  of  plaintiff,  2125. 
retaining  possession  after  dismissal  until  accounts  closed,  2126. 
technical   discharge  of   the  receiver,  2126. 
receiver  entitled  to  hearing  as  to  his  rights  as  affected  by  discharge, 

2126. 
who  entitled  to  be  heard  on  motion  for  discharge,  2127. 
causes   for   denying  discharge,   2127. 
discharge   made  conditionally,    1683. 
effect  of  discharge  on  receiver,  2127. 
revoking  order  of  discharge,  2128. 
liability  of  receiver  after  discharge,  2082. 
discharge  of  receiver  on  sale  of  mortgaged  premises,  582. 
discharge  of  receiver  of  estate  of  infant,  357. 

termination  of  receivership  by  federal  bankruptcy  proceedings,  2129. 
what  acts  constitute  act  of  bankruptcy,   2131. 
receivership  proceedings  as  an  act  of  bankruptcy,  2131. 
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KEMOVAL  OF  CAUSE  TO  FEDERAL  COURT.     See  nn<ler  Procedure. 

REMOVAL   OF    RECEIVER    FROM   JURISDICTION, 
effect  of  such  removal,  347. 

RENDITION  OF  JUDGMENTS, 
pending  receivership,  109. 

RENEWING  LOAN. 

right  of  receiver  to  do  so,  204. 

RENTS  AND  PROFITS. 

insolvency  of  person  collecting,  as  ground  for  receiver  thereof,  503,  540. 

receiver  to  gather  crops,  505. 

receivership  over  rents  in  vendor  suits,  531. 

of  rents  and  profits  outside  of  jurisdiction  of  court,  508. 

RENT  CHARC^ES. 

subject  to  receivership,  495. 

REORGANIZATIONS    PENDING    OR    AFTER    RECEIVERSHIP.     See 

under  Sales. 

REPLEVIN. 

right  to  sue  respecting  property  in  hands  of  receiver,  218,  220,  2004. 

REPUDIATION  OF  CONTRACTS, 
of  defendant,  by  receiver,  149. 

RES  JUDICATA. 

denial  of  application  for  receiver  as,  to  subsequent  application,  189,  454. 
effect  of  order  of  appointment,  178. 

binding  force  of  previous  orders  or  judgments  upon  receiver,  465. 
res  judicata  of  denial  of  motion  to  vacate,  2113. 

RETURN  OF  PROPERTY  TO  OWNER, 
as  termination  of  receivership,   2122. 

REVERSIONARY  INTEREST, 
is  subject  to  receivership,  493. 

REVIEW     BY    MEANS    OF    EXTRAORDINARY    WRITS.     See    under 
Appeals. 

ROYALTY  PAYMENTS. 

limiting  purposes  of  the  receivership  to  assessment,  collection  of  royalty, 
and  the  like,  1538.     See,  also.  Mining  and  Oil  Properties. 

RULES  OF  EQUITY. 

as  applied  to  receivership,  24. 

RULES   REGULATING    APPOINTMENT.     See   under   Appointment  op 
Receiver  and  special  topics. 
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SALES  AND  REORGANIZATIONS  OF  RECEIVERSHIP  PROPERTY. 
sale  proceedings  and  general  effect. 

general  nature  of  the  sale,  1781. 

sale  of  corporate  property  in  lieu  of  reducing  it  to  possession,  879. 

sale  in  supplementary  proceedings,  685. 

judicial  character  of  sale,   1781. 

fixing  minimum  amount  of  bids  received,   1781. 

necessity  for  and  scope  of  order  of  the  sale,  1782. 

duty  of  court  to  safeguard  sale  proceedings,  1783. 

effect  of  void  order  of  sale,  1784. 

necessity  to  comply  strictly  with  requirements  of  sale,  1784. 

when  sale  to  be  made  prior  to  final  decree,   1784. 

description  of  property  in  sale  order,   1785. 

modification   of   order  of  sale,   1785. 

second  application  for  sale  pending  appeal  from  previous  order,  1786. 

necessity  and  sufficiency  of  the  notice  of  sale,  1786. 

general   manner   of  conducting   the   sale,   1787. 

non-apj)lication  of  statutes  regarding  execution  sales,   1787. 

generally  governed  by  procedure  of  judicial  sales,   17S7. 

whether  property  to  be  sold  as  whole  or  in  parcels,  1787. 

who  may  act  as  auctioneer,   1788. 

allowance  of  brokerage,  1789. 

enjoining  proposed  sale,   1789. 

requiring  a  resale  when,  1789. 

furnishing  of  bond  by  applicant   for  resale,   1709,   1803. 

what  property  may  be  sold  under  the  order  of  court,  1789. 

whether  property  outside  of  jurisdiction  may  be  sold,  473,  1790. 

inclusion  of  good  will  and  trade  in  sale,  1548,  1791. 

claim  of  portion  of  property  being  exempt,  1790. 

sale  of  partnership  property,  471. 

sale  of  property  belonging  to  third  persons,  1790. 

what  is  included  in  corporate  assets,  1793. 

order  of  sale  may  exclude  right  of  action  against  directors  or  stock- 
holders, 1793. 

whether  certain  causes  of  action  subject  to  sale,  1793. 

effect  where  receiver  sells  the  property  retaining  a  secret  personal 
trust  therein,  1794. 

executions  of  the  deeds  or  other  instruments  of  conveyance,  1794. 

description  of  real  property,  1795. 

dee<ls  and  contracts  of  sale  by  receiver,  1795. 

construction  of  conveyances,  1796. 

application  of  the  doctrine  of  caveat  emptor  and  nature  of  title 
passing,  1796. 

selling  free  or  subject  to  liens,  1797. 

sale  of  receivership  property  subject  to  or  free  of  receiver's  certifi- 
cates, 1651. 
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SALES  AND  REORGANIZATIONS  OF  RECEIVERSHIP  PROPERTY— 
(Continued), 
extent   to   which    receivership   property   can   be   sold   for   bonds   and 

effect  on  certificates,  1652. 
acceptance  of  receiver's  certificates  in  payment  at  sale  of  receivership 
property,  1652. 

who  may  purchase  at  the  sale. 

receiver  or  his  business  associates  as  purchaser,  210,  1798. 
stockholders  or  officers  of  receivership  corporation  as  purchasers,  856, 

1800. 
right  to  sell  plant  to  sole  competitor  in  business,  802. 
application  of  laches  respecting  sales  to  receiver  or  associates,  1799. 
corporation   with  same  officers  as   receivership   corporation   not   bona 

fide  purchaser,  1801. 

.necessity  for  confirmation  of  sale  by  court  and  extent  of  right  to  set  it 
aside. 

general  necessity  for  confirmation,  1801. 

confirmation  a  matter  of  discretion,  1801. 

extent  and  scope  of  confirmation,  1802. 

effect  of  irregularities  on  confirmation,  1802. 

duty  of  court  where  its  jurisdiction  to  make  sale  questioned,  1802. 

exceptions  to  sale  by  receiver,  1802. 

different  methods  by  which  a  sale  may  be  confirmed,  1803. 

effect  of  inadequate  price  on  motion  to  confirm,  1803. 

requiring  bond  beyond  ability  of  applicant  to  protect  estate  on  resale, 
1803. 

effect  of  order  of  confirmation  as  an  adjudication,  1803. 

execution  of  deed  under  order  of  confirmation,  1803, 

effect  of  defective  title  on  motion  to  confirm,  1804. 

mutual  mistakes  as  to  title,  1805. 

whether  purchaser  compelled  to  complete  purchase  when  title  defec- 
tive, 1805,  1806. 

effect  of  misrepresentations  by  receiver  on  motion  to  confirm,  1806. 

fraud  on  part  of  receiver  or  agents,  1806. 

application  of  caveat  emptor,  1806. 

effect  of  taxes  on  receivership  sales,  1877. 

effect  of  warranty  by  receiver,  1806. 

proceedings  to  compel  purchaser  to  complete  sale,  1806. 

effect  of  agreeing  to  make  good  damages  from  default,  1807. 

purchaser  affected  by  notice  that  sale  may  be  set  aside,  1807. 

proceedings  to  set  sale  aside,  1807. 

necessity  to  show  fraud  or  mistake  to  set  aside,  1809. 

inadequacj'  of  price  with  other  irregularities,  1809. 

application  of  laches  to  setting  aside,  1810,  1812. 

proceedings  on  a  resale,  1810,  1811. 

attack  upon  the  sale  by  separate  action  or  collaterally,  1810. 

Buit  against  receiver  or  attorney  for  improper  sale,  1810,  1811. 
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SALES  AND  REORGANIZATIONS  OF  RECEIVERSHIP  PROPERTY— 
(Continued). 

effect  where  the  receiver's  sale  is  void,  1811. 
void  character  of  sale  where  appointment  void,  18H. 
duty  of  court  to  examine  its  jurisdiction,  1811. 
estoppel  to  object  to  sale  or  its  effects,  1812. 
payment  of  purchase  price. 

when  and  how  price  to  be  paid,  1813. 
extending  time  of  payment,   1813. 
payment  of  interest  on  deferred  payments,  1813. 
petition  for  reduction  of  price,  2004. 
order  refusing  to  reduce  price  as  final  order,  2135. 
payment  in  receiver's  certificates,  1813. 
retaining  title  until  purchase  price  paid,  1814. 
forfeiting  partial  payments,  1814. 
effect  of  rescission  bj'  receiver,  1815. 
when  receiver  may  rescind  sale,  1815. 
right  to  appeal  from  orders  respecting  sales,  2154. 
how  authority  to  sell  receivership  property  is  shown,  2055. 
sales  of  puiUc  utilities. 

general  rules  regarding  sales  of  public  utility  properties,  1816. 

returning  the  property  to  owners,  1817. 

placing  conditions  on  return  of  property,  1817. 

power  of  court  over  terms  and  conditions  of  sale,  1817. 

manner  of  fixing  upset  price,  1818,  1843. 

removing  or  modifying  terms  and  conditions,  1818. 

adjourning  sale  at  instance  of  bondholders,  1819. 

whether  purchaser  should  be  required   to  operate  the  public  utility, 

1819. 
confiirmation  or  setting  asiile  of  the  sale,  1832. 
effect  of  mistake  of  receiver  in  computing  claims,  1831. 
non-confirmation  for  inadequacy  of  price,  1832. 
resale  of  property,  1833. 
postponing  sale  of  public  utility,  1834. 
general  duties  of  purchaser,  1134,  1821,  1830. 
what  passes  at  the  sale,  1821. 
whether  money  on  hand  passes,  1822. 

rights  and  obligations  of  the  purchaser  at  the  sale,  1134.  1822. 
dismantling  and  selling,  1822. 

liability  of  purchaser  for  torts,  1822,  1826,  1828. 
subjecting  purchaser  to  liens  and  obligations,  1824,  1829,  1877. 
relegating  lienholders  to  fund  from  sale,  1827. 
decree  as  measure  of  rights,  1828. 
reorganization  of  public  utilities. 

attitude  of  the  receivership  court  to  reorganization  plans    1036    1453 
1834.  '  ' 

receivership  as  instrumentnlity  for  reorganization,  1835. 
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SALES  AND  REORGANIZATIONS  OE  RECEIVERSHIP  PROPERTY  — 

(Continued). 

general  plans  of  reorganization  available,  1835. 

reorganization  of  fraternal  insurance  society,  1454. 

sales  under  reorganization  plans,  1836,  1846. 

scaling  down  process  as  to  securities,  1837. 

status  of  bondholders  in  reorganization  plans,  1841,  1846. 

duty  and  function  of  the  court  in  passing  on  reorganization  plan,  1841. 

objections  to  reorganization  plans,  1841. 

elements  considered  in  passing  on  reorganization,  1843. 

upset  price  on  reorganization  sale,  1843. 

whether  court  will  initiate  reorganization,  1844. 

collateral  questions  considered  on  reorganization,  1845. 

relation  of  State  Railroad  Commissions  to  reorganizations,  1846. 

necessity  to  obtain  permission  of  Public  Utility  Commission  to  issue 
securities  on  reorganization,  1846,  1850. 

necessity  for  proposed  plan  of  reorganization  to  be  fair,  1849. 

powers  of  reorganization  committee,  1850. 

obligations  of  purchaser  at  reorganization  sale,  1850. 

approval  of  ancillary  receivership  court,  1850. 

control  of  court  over  corporate  action  pending  receivership  and  reor- 
ganization plan,   1851. 

expenses  of  the  reorganization,  1848. 

fees  for  attorneys,  whether  charge  against  receivership,  1726. 

payment  of  taxes  and  effect  of  sale,  1877. 

holder  of  receiver's  certificates  can  not  be  compelled  to  accept  bonds 
in,  1652. 

reorganisation  of  private  corporations. 

application  of  reorganization  plans  to  private  corporations,  1036,  1849. 
reorganization  of  corporation  which  has  become  prosperous  while  in 
receivership — extent  of  court  control,  1851. 

SATISFACTION  OF  MORTGAGE. 

by  receiver  of  mortgagee,  610. 

SECRET  PROCESSES  OR  FORMULAE, 
receiverships  involving,  1545. 

SECURITY. 

right  of  court  to  exact  for  receivership  expenses,  61. 

SECURITY  BONDS  BY  RECEIVER.     See  Bonds. 

SECURITY  FOR  EXPENSES  OF  RECEIVERSHIP, 
right  of  court  to  require,  61. 

SEPARATE  INTEREST  OF  WIFE, 
receivership  in  suit  to  establish,  359. 

SERVICE  OF  PROCESS, 
in  receivership  suits,  1964. 
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SET-OFFS.     See  Claims  and  Accounting  and  specific  topics'. 

SETTING  ASIDE  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

and  appointing  receiver,  301. 

SETTLEMENTS  AND  COMPROMISES, 
power  of  receivers  to  make,  229. 

SHIPS  AND  ACTIONS  IN  ADMIRALTY. 

wlictlier  receiverships  must  be  incidental  to  an  admiralty  action,  1549. 
appointment  of  receivers  over  ships,  1555,  1584. 

SIX  MONTHS'  RULE  regarding  claims.     See  Public  Utilities. 

SOCIAL  CLUB. 

receiver  over,  1566. 

SOLE  TRADER. 

receivership  in  suit  against  married  woman  doing  business  as,  358, 

SOLVENT  CONDITION  OF  DEFENDANT, 

no  bar  to  appointment,  60,  83. 

of  person  in  possession  of  real  property,  effect  of,  519. 

effect  where  party  in  possession  is  solvent  and  offers  indemnification,  485. 
SPECIAL  OR  LIMITED  PARTNERSHIPS. 

receiverships  involving,  386.     See,  generally,  Partnerships. 
SPECIAL  RECEIVER, 

defined,  15. 

SPECIFIC  PERFORMANCE. 

receivership  in  suit  for,  515,  528,  534,  1562. 
STARTING  A  NEW  BUSINESS. 

right  of  receiver,  260,  265,  469. 
STATE  ANTI-TRUST  LAWS. 

receiverships  involving,  803.     For  matters,  generally,  see  Monopoly. 
STATE  BANKING  SUPERINTENDENT  OR  COMMISSION,  relation  to 

receiverships.     See  Banks. 

STATE  BOARDS.     See  Boards,  Municipalities,  and  Public  Utilities. 
STATUS  OF  RECEIVER. 

toward  the  court,  10,  92. 

respecting  receivership  property,  84. 

of  receiver  of  lessor,  548, 

STATUTE  OF  LIMITATIONS  for  application  to  receivership  cases.     See 
Procedure  and  special  topics  to  which  applicable, 
for  general  application,  1396,  2051. 

application  in  cases  involving  banks,   1361,   1396,   1408. 
in  suits  on  receiver's  bonds,  2080. 
in  suit  against  receiver  based  on  his  conduct,  2109. 
in  suits  to  recover  asse.ssments  in  insurance  corporations,   1495. 
in  suits  ngainst  directors  or  stockholders  of  corporations,  1396,  2051. 


2300  INDEX. 

[References  are  to  pages.  1 

STATUTES. 

general  necessity  to  resort  to  the  code  provisions  of  each  state,  21. 

effect  of  statutory  requireiiiejits,  21,  67,  1951. 

enlarging  circumstances  for  appointment,  73,  74, 

regulatory  in  character,  73. 

changing  form  of  action  in  which  appointment  allowable,  74. 

constitutionality  of  receivership  statutes,  758. 

federal  court  will  assume  constitutionality  of  state  statutes,  1459. 

method  of  construing  statutory  changes,  76. 

making  appointment  merely  a  step  in  the  proceeding,  78. 

appointment  of  corporation  receiver  under  statutory  authority,  752. 

equity  character  of  the  statutory  power  to  appoint  receivers,  754. 

clauses   allowing   appointment   in    accordance    with   usages   of    courts    of 

equity,  74,  511,  512,  573,  708,  755,  1952. 
difference  in  relation  to  estate  of  equity  and  statutory  receivers,  844. 
effect  of  various  statutes  making  receiver  an  assignee  or  quasi-assignee 

of  estate,  978. 
changes  in  respect  to  appointment  over  corporations,  77. 
effect  of  the  state  statutes  on  the  jurisdiction  of  the  federal  courts  over 

corporations,  758. 
effect  of  statutory  provisions  in  creditors '  suits,  670. 
statutory  provisions  for  appointment  in  cases  of  partnership,  376. 
effect  of  statutory  provisions  on  the  subject  of  mortgages,  571. 
effect   of   statutory   provisions   upon   appointment  in  ejectment  and   the 

like,  510. 
statutory  regulations  of  receiver's  fees,  1741. 
relating  to  bank  receiverships.     See  Banks. 
relating  to  insurance,  beneficial  societies,  building  and  loan  associations. 

See  Insurance  Companies. 
relating  to  corporations.     See  Corporations  and  Public  Utilities. 

STATUTORY  LABOR  LIENS, 
rules  governing  the  subject,  642. 

STATUTORY  RECEIYE'R. 
defined,  16. 
of  corporations.     See  Corporations  and  Public  Utilities. 

STAYING  ORDER  OF  APPOINTMENT,     See  under  Appeals. 

STIPULATIONS. 

effect  of  stipulations  in  the  mortgage,  574. 

right  of  receiver  to  make.     See  under  Procedure. 

STOCKHOLDERS  OF  CORPORATIONS. 

liability  of  in  receivership.     See  Corporations,  Banks,  Insurance  Com- 
panies, and  Public  Utilities. 

STRANGER  TO  RECORD. 

right  of  receiver  to  take  property,  191. 
from  his  possession  where  he  claims  it,  223. 
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STRANGEE  TO  EECORD— (Continued). 

how  his  rights  should  be  determined,  225,  227. 
effect  of  receiver  taking  possession  from,  191. 

STREET  ASSESSMENTS. 

no  receiver  to  collect,  632.    See,  generally.  Municipal  Corporations. 

STREET  RAILROADS.     See  under  Public  Utilities. 

SUBSEQUENT  RECEIVER.     See  Successive  Receiver. 

SUCCESSIVE  RECEIVER. 

successor  to  receiver,  how  appointed,  1994. 

subsequent  receiver  upon  death  of  the  receiver  of  the  estate,  347,  591. 

binding  force  of  contracts  of  one  receiver  on  his  successor,  172. 

may  be  sued  for  acts  of  predecessor  in  office,  2003. 

continuing  liability  for  torts  of  receivership  prior  to  subsequent  appoint- 
ment, 250. 

no  appeal  from  order  appointing,  2141.  See,  generally,  Removal  and 
Discharge. 

SUGAR  CONTROL. 

as  a  public  utility,  1019. 

SUITS  BY  OR  AGAINST  RECEIVER. 

general  effect  of,  2161. 

may  be  based  on  acts  of  preceding  receiver,  2003. 

general  procedure  of  such  suits,  1999. 

leave  to  sue  and  general  procedure  of  such  suits.     See  under  Procedure. 

SUPERSEDEAS. 

effect  on  order  of  appointment  as  suspending  it,  190. 

effect  on  decree  of  dissolution  of  corporation,  769.  See,  also,  under 
Appeals. 

SUPPLEMENTARY    PROCEEDINGS   in    aid    of    execution.      See    under 
Creditor's  Suits, 

SUPREME  COURT. 

jurisdiction  of,  to  appoint  receiver,  1892.     See  under  Appeals. 

SURCHARGING  RECEIVER'S  ACCOUNT. 

method  of,  1714,  1721.     See,  generally,  Claims  and  Accounting. 

SURETIES  ON  RECEIVER'S  BOND,  rights  of.     See  Bonds. 

SURETY  OF  DEBTOR. 

right  of  surety  to  have  receiver  appointed,  336. 

SURVIVOR  OF  CAUSE  OF  ACTION. 
.  against  national  bank  director  for  losses,  1374.     See,  also,  under  Cor- 
poration. 
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TAXATION  OF  PROPERTY  UNDER  RECEIVERSHIP. 

general  rule  concerniug  the  taxation  of  i)roperty  under  a  receivership, 
1854. 

payment  of  taxes  not  a  diversion  of  iueome,  1855. 

payment  of  taxes  a  paramount  duty,  1855,  1861. 

statutory  provision  regulating,  1855. 

distinction  between  taxation  of  personal  property  and  realty,  1856. 

difference  in  interpretations  between  state  and  federal  courts,  1861. 

to  whom  property  should  be  assessed,  1861. 

taxes  when  regarded  as  receivership  expenses,   1861. 

general  rule  regarding  corporation  franchise  taxes,  1862. 

franchise  taxes  where  receiver  docs  not  conduct  the  business  of  the  corpo- 
ration, 1863. 

franchise  tax  where  receiver  conducts  the  business,  186G. 

taxation  of  franchise  to  operate  a  public  utility,  1868. 

franchise  taxes  as  a  charge  against  a  foreign  receiver,  1869. 

extra-territorial  force  of  franchise  or  other  taxes,  1869. 

liability  of  receiver  for  gross  earnings  tax,  1870. 

liability  for  income  taxes,  1871. 

payment  of  penalties  for  delinquency  in  payment  of  taxes,  1873. 

fixing  of  penalties  for  delinquency,  1873. 

interest  on  delinquent  taxes,  1873. 

receivership  court 's  control  of  payment  of  taxes  and  enforcement  of  lien, 
1874. 

issuance  of  receiver's  certificates  for  purposes  of  paying  taxes,  1585. 

asking  instructions  of  court  regarding  taxes,  1875. 

power  of  receivership  court  to  pass  on  legality  of  taxes,  1876. 

effect  of  taxes  on  receivership  ■  lies,  1877. 

appointment  of  a  receiver  to  collect  or  pay  taxes,  1878. 

receiver  to  collect  evaded  internal  revenue  taxes,  1878. 

TEMPORARY  RECEIVER, 
defined,  14. 

TENANCY  FOR  LIFE. 

is  subject  to  receivership,  493. 

TENANT  BY  THE  CURTESY.     See  Curtesy. 

TENANTS  IN  COMMON. 

litigation  between  tenants  in  common,  494. 

mere  dissensions  and  ill  will  between,  not  ground,  481,  495. 

laches  as  preventing  appointing,  495. 

bond  in  lieu  of  receivership,  495. 

receiver  of  rents  of  moiety,  496. 

receivership  over  whole  interest  at  instance  of  cotenant,  496. 

insolvency  of  tenant  in  common  in  possession,  484. 

tenants  in  common  using  the  property  as  a  business,  496. 

receiverships  in  litigation  between  tenants  in  common  over  mines,  1501 
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TENANTS  IN  COMMON— (Continued). 

for  matters   relative   to   litigations  between   cotenants.     See   Partition, 
Real  Property,  and  Mining,  Oil  and  Gas  Properties. 

TERMINATION. 

of  receivership  by  dismissal  of  suit.  2125. 

termination  of  receivership  by  federal  bankr\iptcy  proceedings,  2129. 

of  receivership  by  discharge  or  removal  of  receiver.     See  Removal  and 

Discharge. 
necessity   for   receiver  to   account   on   termination   of   receivership.     See 

Claims  and  Accounting. 
effect  of  termination  of  receivership  upon  real  property  covered  by  it, 

516. 
of  partnership  by  death,  insolvency,  or  other  disability,  414. 

TESTATOR. 

effect  of  receivership  over  testator  at  time  of  his  death,  337. 
for  receiverships  over  decedents.     See  Estates  of  Decedents 

TIME. 

at  what  stage  of  the  suit  a  receiver  may  be  appointed,  1982. 
time  for  applying  and  duration  of  receivership,  582, 
time  of  vesting  of  possession  of  receiver,  127. 

TITLE. 

acquired  by  receiver  in  dissolution  of  partnership,  457. 

character  of  title  to  be  shown  by  plaintiff,  37. 

title  of  receiver  in  partition,  490. 

title  to  property  should  not  be  determined  by  mere  motion,  225. 

TORTS. 

general  statement  of  liability  for  torts,  1120. 

liabilty  of  the  comprvny,  1121. 

liability  of  the  receiver,  1127. 

when  receiver  personally  liable  for  torts,  1130. 

liability  for,  occurring  prior  to  receivership,  1130. 

liability  of  the  purchaser  at  a  receivership  sale,  1134. 

liability  of  purchaser  at  receivership  sale,  1134. 

liability  of  the  company  if  the  property  is  returned,  1134. 

liability  of  corporation  where  property  returned  to  it,   1134. 

liability  of  receivership  for  negligence  or  other  torts,  243,  245,  247,  471. 

claims  against  railway  receiversh-p,  1106,  1120. 

liability  of  the  receivership  estate  for  injuries  due  to  negligence,  1120. 

See,  also,  Public  Utilities. 
suing  in  tort  in  independent  suit,  2004. 
damages  from  torts  as  operating  expenses,  1064,  1203,  1223. 

DE-MARKS  AND  TRADE  NAMES, 
receiverships  involving,  1545. 


i 


230J:  INDEX. 

[References  are  to  pag^es.] 

TRADE  SECRETS. 

general  rule  regarding  receiverships,  1545. 

receivership  in  secret  formulae  controversy,  1546. 

receivership  over  catalogues  containing  secret  code  prices,  1548. 

TRADE  UNIONS. 

right  of  employees  of  receiver  to  belong  to.     See  Employees. 
right  of  receiver  to  recover  treble  damages  under  anti-trust  act  against 
unincorporated  labor  unions,  1096. 

TRADING  WITH  THE  ENEMY  ACT. 
effect  on  receivership  case,  1989. 

TRANSACTIONS  OF  RECEIVERSHIP, 
receiver  not  to  profit  from,  210. 

TREBLE  DAMAGES. 

right  of  receiver  of  corporation  injured  by  violation  of  anti-trust   act 

to  recover  treble  damages,  797. 
whether   the   cause  of   action   for   treble   damages   may   be  asserted   by 

receiver  after  dissolution  of  corporation,  799. 
right  of  receiver  to  recover  treble  damages  under  anti-trust  act  against 

unincorporated  labor  unions,  1096. 

TRIFLING  VALUE  OF  PROPERTY, 
as  bar  to  appointment,  49. 

TRUST  ESTATES  AND  FIDUCIARY  RELATIONS. 

general  principles  applicable  to  trusts  and  trust  relations,  287. 

eifect  of  appointment  of  receiver  over,  303. 

various  circumstances  in  which  receiver  appointed  in  lieu  of  trustee,  289. 

misappropriation  or  loss  of  trust  fund,  289. 

disputes  or  dissensions  among  trustees,  291,  294. 

effect  of  denial  of  existence  of  trust  fund,  291,  306. 

necessity  for  danger  of  loss  of  trust  fund,  292. 

inactivity  of  trustees  as  ground,  294. 

mere  depreciation  of  trust  fund,  295, 

insolvency  of  trustee  as  ground,   295. 

partiality  of  trustee  toward  certain  beneficiaries,  295. 

willingness  of  trustee  to  furnish  security,  296. 

departure  of  trustee  from  jurisdiction,  297. 

receivership  by  mutual  consent,  297. 

whether  receivership  at  instance  of  beneficiary  with  only  small  interest, 

297. 
continuance  of  receivership  after  expiration  of  trust,  298. 
when  the  receiver  will  be  discharged,  298. 
receivership  in  case  of  trustee  ex  maleficio,  298. 
receivership  in  case  of  trustee  ex  oflScio,  300. 

receivership  over  trustee  of  person  interested  in  public  contract,  301. 
receivership  over  trustees  who  are  charged  with  fraud,  301. 
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TRUST  ESTATES  AND  FroUCIARY  RELATIONS— (Continued). 

effect  of  appointment  of  receiver  on  the  trust  property,  303. 

right  to  follow  trust  funds,  304. 

necessity  for  receiver  to  handle  the  fund  as  a  trustee,  305. 

receiver  takes  property  subject  to  trust  and  other  liens,  307. 

whether  he  can  be  compelled  to  turn  over  trust  funds  of  debtor  to  his 
receiver,  307. 

right  to  declare  default  after  receivership,  308. 

whether  trustees  can  declare  default  in  collateral  trust  agreement  after 
receivership,  308. 

general  effect  of  receivership  of  beneficiary  upon,  310. 

whether  receivership  deprives  trustees  of  availing  themselves  of  their 
ordinary  remedies,  310. 

control  of  receivership  court  over  actions  by  former  trustees,  310. 

effect  of  trust  agreements  prescribing  remedies  of  parties,  313. 

right  of  trustee  to  bind  his  beneficiaries  by  his  acts,  314. 

trustee  who  holds  stock  not  personally  liable  as  stockholder,  1402. 

liability  of  receiver  for  violations  of  his  trust,  208. 

when  a  trust  will  be  created  by  receiver  purchasing  receivership  prop- 
erty, 212. 

receivership  involving  trust  deed  to  secure  advances  to  tenant,  538. 

UNAUTHORIZED  AND  ILLEGAL  ACTS, 
of  defendant,  right  of  receiver  to  avoid,  152. 

UNAUTHORIZED  CONTRACTS, 
of  receiver,  effect  of,  171. 

UNCOMPLETED  CONTRACTS. 

of  defendant,  right  of  receiver  to  adopt  or  reject,  149.  See,  also.  Cox- 
tracts. 

UNINCORPORATED  BODIES. 

receiverships  over,  1567. 

unincorporated  religious  society,  receivership  over,  1566. 
benefit  association,  receiver  over,  1567. 
labor  unions,  1096,  1567. 
receiver  for  Massachusetts  Trust,  1568. 

matters  relating  to  lodges  and  beneficial  associations  generally.  See 
Insurance  Companies  and  Lodges. 

UNION  LABOR  ORGANIZATIONS. 

right  of  employees  of  receiver  to  belong  to  labor  unions.  See  Em- 
ployees. 

right  of  receiver  to  recover  treble  damages  under  anti-trust  act  against 
unincorporated  labor  unions,  1096. 

UNITED  STATES  DISTRICT  ATTORNEY. 

whether  allowed  fees  in  a  governmental  receivership,  1764. 

UPSET   PRICE  AT  RECEIVER'S  SALE.      See  Sales  and  Reorganiza- 
tions. 
11  Rec— 145 
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USAGES  OF  COURTS  OP  EQULTY. 

for  statutes  allowiug  receivers  in  accordance  with.     See  under  Statutks. 

USURY  LAWS. 

applicability  to  receiver 's  certificates,  1642. 

USELESS  PROCEEDING. 

no  receiver  appointed  in,  509. 

VACATING  RECEIVERSHIP. 

procured  by  partners  to  defraud  or  delay  creditors,  443,  475.     See,  gen- 
erally, Removal  and  Discharge. 

VALIDATING  ORDER  OF  APPOINTMENT, 
by  subsequent  proceedings,  189. 

VARIOUS  KINDS  OF  PROPERTIES  OR  INTERESTS, 
receiverships  over,  1496,  1560. 

VENDOR  AND  PURCHASER. 

the  rule  as  api)lied  to  personal  property,  534. 

conditional  sales  or  combined  sale  and  lease  contracts  of  personal  prop- 
erty, 534,  538. 
in  suit  by  seller  to  recover  goods  fraudulently  purchased,  303. 
equitable  lien  for  purchase  of  personalty,  535. 
for  matters  affecting  realty,  see  Real  Property. 

VENUE. 

of  receivership  on  dissolution  of  corporation,  769. 

of  receivership  over  partnership,  455. 

venue  of  the  receivership  action.     See,  generally,  under  Procedure. 

VERIFICATION  OF  PLEADINGS.     See  under  Procedure, 

VESTED  RIGHTS. 

to  what  extent  rights  of  certificate  holder  may  be  said  to  be  vested,  1637. 

vested  rights  of  creditors,  1685. 

time  of  vesting  of  possession  of  receiver,  127. 

VEXATIOUS  LEGAL  PROCEEDINGS. 

for  purpose  of  delay,  receivership  on  account  of,  525. 

VOID  ACTS  AND  ORDERS. 

effect  where  appointment  of  receiver  is  held  void  or  set  aside  for  error, 

1774,  1979. 
fees  of  receivers  in  case  of  void  or  wrongful  receiverships,  1751. 
effect  of  void  order  of  appointment  on  receiver's  certificates,  1620. 
receiver's  certificates  issued  in  excess  of  order  of  court,  1621,     See,  also, 

Procedure  and  special  topics. 

VOUCHERS. 

necessity  to  produce.     See  Claims  and  Accounting. 
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WAGES. 

payment  of  and  matters  relating  to.     See  Employees. 

WAIVER  OF  RIGHT. 

to  reclaim  property  sold  under  conditional  sale,  534. 
as  to  waivers  in  general,  see  special  topics. 

WAR. 

condition  of,  as  an  accident  vi'arrantiug  receivership,  .593. 

effect  of  war-time  government  control  of  public  utilities,  1022. 

receivership  involving  alien  enemy  litigants,  1989. 

effect  of  the  trading  with  the  enemy  act  as  receivership  case,  1989. 

WATER  WORKS  AND  WATER-POWER  COMPANIES.     See  under  Pub- 
lic Utilities. 

WHO  MAY  BE  APPOINTED.     See  Appointment  of  Receiver,  and  under 
Special  Classes  of  Receiverships. 

WILLS  AND  WILL  CONTESTS. 

receivership  on  failure  to  obey  orders  of  court  or  directions  in  will,  329. 

right  of  receiver  of  heir  to  contest,  342. 

right  of  receiver  of  legatee  under,  343. 

whether  receivership  after  judgment  in  will  contest,  322. 

matters  relating  generally  to  probate.     See  Estates  op  Decedents. 

WOMEN. 

matters  affecting  married  women.     See  Marriage  Relation. 

AVORKMEN'S  COMPENSATION  ACT. 
application  of  to  receiverships,  963. 

WRIT  OF  EXECUTION. 

right  obtained  by  levy  of,  119.     See,  also,  under  Courts. 

WRIT  OF  PROHIBITION, 
as  a  mode  of  review,  2187. 

proper  remedy  for  excess  of  jurisdiction,  2114,  2116. 
to  arrest  receivership  proceedings,  1885. 
to  prevent  acts  without  jurisdiction,  682. 
as  a  remedy  in  mortgage  foreclosure,  631. 

WRONGFUL  RECEIVERSHIPS.     See  under  Bonds. 
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